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ABSTRACT

According to the democratic principles of the separation of powers and judicial
independence, the judiciary has to apply the law and only the law to the facts before
it. However, this principle is not actually applied in many countries where we witness
intervention in judicial judgments. While judges adjudicate cases before them and try
to find legal solutions under the application of law, they may also rely, in some cases,
on both the letter of the law and the overarching activism directives behind it at the
same time. Accordingly, a judge legislates according to his own particular
interpretation of a certain legal provision in a manner that may broaden or narrow its
scope of application in order to achieve justice from his personal point of view. This
process of making law is "the judicial activism of judges." Such intervention may
take place in human rights cases where judges interpret the notions, conceptions,
definitions, and limitations of freedoms and liberties according to their ideological
basis; consequently, judicial activism differs from one judge to another. This study
highlights the existence of judicial activism through reviewing several actual cases
from the Egyptian State Council. The massive conflicts in State Council
jurisprudence can be understood in light of judges' distinct education, culture,
persuasions, experience, environment, and way of thinking. This is the rational
explanation that may clarify the significant mental differentiations among judges to
comprehend certain subjects, despite the fact that such subjects are governed by
specific and fixed legal provisions.



TABLE OF CONTENTS

Introduction

I. Defining Judicial ACtIVISM ... ...
A. The Notion of the Judicial ACtiVISM .........coiiiiiiiii
B. Judicial Activism and POLItiCs .......o.viviiiieiiie e

C. Judicial Activism and Judges Discretionary Power .........................

1. Wearing face-Veils ... ...
A. Proponents for women freedom to wear face-veils ..........................
1. NohaAmr v. AUC and the Ministry of High Education ............

2. The Unifying Principle Circuit Opinion ..................c.ooenene

3. Mahmoud Samy v. The Ministry of Education and Isis

Secondary SChOOl ...,

B. Restricting women freedom to wear face-veils in some places with

SOME CONAITIONS e e et

1. The Court of Appeal and the Supreme Constitutional Court
Verdicts .....

2. Reham Mostafa v. Ain Shams University .....................ceeee

C. Comparison and ANALYSIS .......oueueueuieininini e aeaeeeaaaes
[11. Proof of Religious Conversion in National Identification Cards ...............
A. Proponents of Proofing Religious Conversion in National Identification

C. Comparison and AnalysSiS .........c.oviiriiiiiiiie e,

IV. Appointment of Visually Impaired Citizens to Diplomatic Service ............

A. Opponents of Appointing Visually impaired citizens to Diplomatic

© oo~ b

15

18

21

25

25



B. Proponents of Appointing Visually impaired citizens to Diplomatic

C. The Advisory Opinion of the General Assembly for the advisory and

Legislation Departments Regarding Visually impaired citizens .....................
D. Comparison and ANalysis ..........oouvviiiniiiiiiiiiiii i
V. Appointment of Women to Public Service .............coooiiiiiiiiiiiiiiin.,
A. Appointing Women to Public POStS ............ccooeviiiiiiiiiiiiiiieea
1. Proponents of Women Appointment to Public Posts ........................
2. Opponents of Women Appointment to Public Posts ........................
B. Appointing Women to Judicial POStS ...........ccooiiiiriiiiniiiieiiiiean e,
1. Proponents for Traditions and Customs notions as Criteria for Women
Appointment to Judicial POStS ..........oooiiiiiiiiii
2. Opponents for Traditions and Customs notions as Criteria for Women
Appointment to Judicial POSES ..o
3. The Egyptian State Council General Assembly opinion ...................
C. Comparison and ANalysis ........c.oueerirriniiiariet it eeeaeaan

CONCIUSION ..ottt e s



Introduction

The Charter of the United Nations and the Universal Declaration of Human Rights
recognize the values of the rule of law, such as the equality of all individuals before
the law, and judicial independence. Such fundamental principles guarantee the

protection of human rights in both the developing and the developed countries.

In Egypt, successive constitutions have provided for the independence of the
judiciary, namely the Supreme Constitutional Court, the Ordinary Judiciary, and the
Administrative Judiciary (The State Council).! According to the democratic principles
of the separation of powers and judicial independence, the judiciary applies the

written rules on the facts before them; they have to apply the law and only the law.

While most countries state the independence of the judiciary in their constitutions, the
principle is not actually applied in many countries where we witness intervention in
judicial judgments. In 1985, the Commissioner of the United Nations for Human
Rights stated the measurement criteria for the independence of the judiciary, such as

their selection, qualification, training, suspension, and removal.?

However, many scholars argue that judges often go beyond the mere "application”
into the actual "making" of law. Accordingly, this study focuses of the crucial
question of legislation in Egypt, and how judges legislate in their judgments under the

rubric of what I call "judicial activism".

Such an issue is extremely serious as it leads, in many cases, to contradictions among
legal judgments. The multiplicity of the contradicting judgments in Egyptian society
because of judicial activism may create what is called a status of uncertainty of the

legal judgments. Because of the fact that Egyptians are used to respecting the

! The Egyptian constitutions starting from the 1923 (article 94), till the 2014 constitution (article 184)
used to provide the independency of the judiciary.

2Basic Principles on the Independence of the Judiciary, Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985, U.N.
Doc. A/ICONF.121/22/Rev.1 at 59 (1985). https://www1.umn.edu/humanrts/instree/iSbpij.htm.
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Egyptian judiciary and trust its judgments, the existence of judicial activism may
actually lead to serious consequences.®

From my judicial experience as a judge in the Egyptian State Council, | want to
emphasize that the uncertainty of the legal judgments involves many negative
consequences in terms of both judges and litigants. Lawyers exploit legal uncertainty
to win in some controversial cases, for example by manipulating the legal system
through pursuing their lawsuits only before certain judicial circuits that adopt the legal

viewpoints which comply with their allegations.

Consequently, such a fact negatively affects the credibility of judges in the society,
and it absolutely leads to contradicting legal decisions. Furthermore, such a status of
uncertainty regarding legal judgments may lead to a negative feeling of injustice and
inequality among citizens in Egyptian society. = Moreover, litigants are unable to
predict the outcome of their cases, which may lead to the loss of confidence in the
judicial authority. Ultimately, such a conclusion will negatively affect the political

stability of the state.

In this study, | argue that while judges adjudicate cases before them and try to find
legal solutions through the application of law, they may also rely, in some cases, on
both the letter of the law and the overarching activism directives behind it at the same
time. Accordingly, I call this process of making law “the judicial activism of judges."
| contend that such judicial activism relates mainly to the judges' thoughts, beliefs,
conceptions, ideologies, education, environment, and experience;* consequently, this

activism differs from one judge to another according to these factors.

This thesis aims to prove the existence of judicial activism by presenting, and
reviewing several judgments that have been issued by Egyptian State Council judges
which is the judicial entity that decides mainly thuman rights cases in Egypt in the

context of Administrative Law. Furthermore, all of the studied judgments are separate

3 Unfortunately, some people strongly thought that legal decisions are like gambling; they cannot guess
in advance judges' legal conclusions.

41 want to emphasize that one or more of these factors absolutely will affect his viewpoints and his
judgments, such as whether he was born in a rural area or in the city, whether his education involves
democratic notions or not, or whether he has been exposed to other cultures or not, along with the
extent of his experience, fields of practice ... etc.



from religious beliefs. Moreover, | shall not determine a time limit for such study as
judicial activism exists in both the ancient and the modern judgments. In addition, the
cases that the study addresses involve both facts and legal rules that, to a very great
extent, resemble each other; nevertheless we find a massive difference in the legal

conclusions.

Chapter | of this study details the precise meaning of judicial activism and
differentiates it from other notions that may resemble it, most notably politics and the
discretionary power of judges. | provide an overview of the literatures written on the
issue; some scholars adopt the viewpoint of applying the rules of law, others believe
in the process of making law by judges. Moreover, the study presents a pragmatic
study by offering some realistic cases from the Egyptian courts in order to prove the

existence of judicial activism in these courts.

The ensuing chapters provide detailed applications of different notions of judicial
activism in various contexts of litigation, namely: the right of women to wear face
veils in Chapter 11, the right of Egyptian citizens to change their religion as indicated
on the National Identification Cards in Chapter IlI; the right of citizens with
disabilities to be appointed to public office as diplomats in Chapter 1V; and finally the
right of female citizens to be appointed to public posts generally and to the judicial

authority in particular as discussed in Chapter V.



I. Defining Judicial Activism

According to the Separation of Powers principle, state authorities work independently;
every authority has to undertake what is stipulated in the constitution. Consequently, the
legislative authority has to “make laws,” the executive authority has to “implement” these
laws, and finally the judiciary has to “settle” disputes only in accordance with the laws. In
that scheme, the ordinary work of judges is to apply the state enacted laws of the country,
yet in many cases we find judges making laws that are then applied to the existing

disputes.

A. The Notion of the Judicial Activism:

In two or more cases we may find similar facts which necessitate the application of the
same legal provisions, but entirely different conclusions may be reached in each dispute.
If we legally fix three elements, namely the facts of two cases, the close time period in
which such facts took place, and the applied laws which govern such facts, we may find
that, in some cases, the first judge deduces a certain legal conclusion that is totally
distinct from the second judge's one. This is what is called judicial activism that forms the
core of this study.

No doubt that the process of making law differs from the process of applying it;
consequently, the crucial and critical question that arises in this context is about the legal
meaning of judicial activism in terms of this study. A judge may legislate due to a
particular interpretation that he gives to a certain law provision from his point of view,
background, and ideology. This situation can take place in cases of broad or vague law
provisions, such as human rights ones where fundamental rights are provided by the
legislator without providing boundaries for such rights, and the judge's role is to
determine the limitation of the rule's application. Thus, the judge may interpret a law
provision in a manner that broadens or narrows its scope of application in order to
achieve justice from his personal viewpoint. Moreover, the judge may legislate in order to

overcome the problem of “hard cases” where the applied law runs out in order to fill such

4



gap. This study addresses the former case where the process of judges' interpretations is
the main reason for their judgments differentiations.

There are two main viewpoints regarding intervention in the judiciary’s work, namely
adjudication and legislation. Some literature adopts the notion of adjudication;
accordingly, they think that the sole role of judges is to apply law to the facts and cases
before them.>The other school of thought believes that it may be absurd to think of the
judge’s sole role as merely applying the written rules; he may play a bigger role in many

other cases which necessitates other tools rather than applying the law.®

Liberal law thinkers adopt the Separation of Powers principle; consequently, they think
that judges are not permitted to make law; "judges should merely act as deputy to
legislature not as deputy legislators; they should only apply legal principles."” According
to such a normative view legislatures should legislate and only legislate, whereas courts

should adjudicate and only adjudicate:

There is a massive difference between what can be called questions of law
and questions of fact. The former falls within the judge’s province because
they involve objective questions of meaning rather than the subjective
judgments that are required when we make the political choice to apply
one rule or another to a given fact situation. Because of the fact that the
process of making law is political, it should only be done by elected
gfficials who operate under the norm of accountability to their constituents.

This point of view asserts that such distinction between legislation and adjudication
remains sharp even in light of the fact that law application will often require a

reformulation of the rule before it can be applied to the facts or even in hard cases:

We are unsure at first brush how to apply the rules to the facts; we resolve
the question through appealing to the definition of the words. As long as

SDworkin is a scholar who belongs to such normative school of thought.

6 Such as Duncan Kennedy and Hale who belong to this modern school of thought.

” Ronald Dworkin, The Model of Rulesl, at 28 32 (Jan 1967), available at
http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4614&context=fss_papers.

8 Duncan Kennedy, A Critique of Adjudication, Harvard University Press, (1997) at 27
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the process of reformulation is understood to the ‘semantic’ or ‘deductive’
in the sense of looking for the ‘meaning’ of the words that compose the
rule to be applied, it is not ,in this understanding, rulemaking even if the
case is hard one.®

Regarding judges' ideological interventions in hard cases, this opinion concludes that “in
fact legal principles are most conspicuously at play in hard cases, where they guide and

constraint judicial decision making in the absence of legal rules.”*°

Ultimately, such viewpoint emphasizes the concept of professional judges who are
responsible for the application of laws:

Since the determination of questions of right can be done objectively,

rather than ideologically, it seems obvious that it should be. Therefore it

should be entrusted to trained professionals operating under a norm of

‘independent’ fidelity to law.!
On the other hand, another group contends that if judges do apply law at all times, it
seems equally obvious that judges constantly have to do something more than just
applying law. Such view alleges that at a minimum, judges often have the job of resolving
gaps, conflicts, or ambiguities in the system of legal norms. This group argues that "when
it is said that there is a gap, conflict, or ambiguity in this sense, then it is also agreed that
the judge who resolves it "makes™ a new rule and then he applies it to the facts, rather

than merely applying the preexisting rule."?

In addition, such a group thinks that judges, especially American ones, deny that they
make law even in hard cases. Moreover, other writers note that if the function of a court,
especially in a civil law system, is merely to apply the written law, such statement may be

curtailed, and it would mean a very narrow judicial function:

When a court applies a law, it has to interpret that law; in the process of
interpretation the court may well extend the scope of the law considerably

°ld., at 28.

10 Scott J. Shapiro, The “Hart-Dworkin” Debate: A Short Guide For The Perplexed, Public Law and Legal
Theory Working Paper Series, Working Paper No.77, March 2007 at 11.

11Kennedy, Supra note 10 at 28.

12 Kennedy, Supra note 10 at 28.



beyond that originally contemplated. By this method of interpretation and
by filling in gaps where the written law is silent or insufficient, the civil
law court can be considered as ‘making’ law interstitially.™®

In addition, they assert that a judge makes law when he adheres to and respects
precedents that were decided by other courts or even by him previously; accordingly, they

become “jurisprudence constante.”*

Moreover, positivist thinkers, such as Hale who constitutes a distinct school of law,
believes that the law in a certain society is the sum of special rules used and agreed upon
by the community®® directly or indirectly for the purpose of determining which behavior
will be punished or coerced by the public power.*® Such rules have to be adopted by
political institutions, such as the legislature or the judiciary. Because of this, positivists
entitle judges with discretionary power in hard cases which may take place under two
conditions. The first is where law is unclear or two rules contradict with each other. The

second is where the law is clear but leads to absurdity:

If someone’s case is not clearly covered by such a rule because there is
none that seem appropriate, or those that seem appropriate are vague, or for
some other reasons then that case cannot be decided by ‘applying the law.’
It must be decided by some official, like a judge, "exercising his
discretion.’

B. Judicial Activism and Politics:

This study distinguishes between working and engaging in political matters by judges
which is called in the context of this study "politics"™ on the one side and "judicial
activism" which means the personal interpretation of the legal provisions by judges on the

other one. Accordingly, judges do not and should not engage in ordinary politics which

13 Joseph Dainow, The Civil Law and the Common Law: Some Points of Comparison, 426.

141d., at 427.

15 Neil MacCormick, The Concept of Law and 'The Concept of Law', 14, No. 1. Oxford Journal of Legal
Studies, 17 (1994).

8Dworkin, supra note 9 at 17.

"Dworkin, supra note 9 at 17.



relates, in the context of this study, to the competence of both the legislative and

executive authorities.

Despite the fact that judges enjoy the same political rights as ordinary citizens as stated
by the law, and they are affected by the political events that take place around them, they
are prohibited from reflecting their political opinions and viewpoints in their legal
judgments.’® Moreover, they cannot join any political party to engage in politics.®
Consequently, judges' engagements in politics may take the form of supporting certain
political ideas, or joining a certain political party and adopting its political viewpoints that
may be in favor or against the state's political strategy.?® Thus, political notions included
in judges' legal verdicts lead to politicized verdicts which are prohibited by law.
Accordingly, a judge's political idea that is not encompassed in his judgment may not
form an engagement in politics, such as his personal political viewpoints regarding a
certain political party.?t Accordingly, we can say that judges' engagements in politics are
seen in the intentional ideas or acts that they incorporate into their judgments. Politicized
judges want to reflect their own political ideas in their judgments in order to support or

defeat a certain group or notion.??

On the other hand, the idea of "judicial activism" is totally different from the notion of
"politics™. This is because the process of adjudicating a certain case takes several steps,

namely the judge's comprehension of the disputed facts, the interpretation of the

183eethe law of organizing the practice of political rights no. 73 for the year of 1956 and its amendments;
Judges have the right to vote in elections and referendums as ordinary people as stipulated in.

193ee article 73 of the judicial authority law and article 95 of the State Council law. Both of them clearly
states that “Judges are prohibited to practice and engage in politics.”

2 See the Egyptian Court of Cassation judgment no.34 issued in 14/3/1955; it decided that “if the judge
expressed his opinion regarding a certain case before issuing his written decision in this case, such a
decision in such case shall be void.”

2L It is worth mention that judges are not prohibited from disclosing their political viewpoints as long as
such viewpoints are apart from the cases they are deciding. Judges are ordinary people who live in the
society; consequently, they are influenced by political events that take place around them. In other words,
judges are only prohibited from engaging into politics, such as joining political parties.

22 After the Egyptian revolution, a judicial stream named "Kodah men AglMasr" appeared in the Media
advocating a certain political group in public. Such judges were violating laws and they were dismissed
from the Egyptian judiciary by the final legal decision of the Supreme Disciplinary Council. For more
details see:

Mohamed Sameh, Egypt's Supreme Disciplinary Council removes 32 judges from their posts, Albawaba
EG, March 28, 2016. available at: http://www.albawabaeg.com/83412



concerned and competent rule of law, and finally the application of these rules to these
facts. Judicial activism relates mainly to the second element, namely the interpretation of
law. Such a process is a purely mental activity which depends fundamentally on the way a
judge comprehends such a rule of law. Such comprehension differs from one judge to
another according to individual education, personal thoughts, and ideologies; this is what
is called judicial activism. Consequently, judicial activism is the intangible personal ideas

and principles which judges may include in their decisions unintentionally.

C. Judicial Activism and Judges Discretionary Power:

The notion of judicial activism is entirely different from the conception of judges'
discretionary power. Such power is granted to judges by the legislature in order to
achieve justice. Consequently, this power is conferred mainly to the criminal law judge in
order to augment or lessen the criminal's punishment according to some factual and legal
factors that he assesses in the cases before him. As a result, such power is recognized by
both the legislature and the judges and it is used by judges intentionally.? Moreover, such
power is granted to the criminal law judge in almost all of the criminal cases that s/he
adjudicates, whereas judicial activism takes place in some cases that relate mainly to the

fundamental human rights of citizens in the society.

| think that the Egyptian legislator recognizes the existence of the judicial activism in the
Administrative judiciary. Consequently, the legislator has created a certain circuit in the
Supreme Administrative Court "The Unifying Principles Circuit"?* in order to unify the
contradicting administrative judgments in Egypt. In fact, some judges prefer to decide
controversial cases, in spite of knowing that these cases have to be reviewed first by the
Unifying Circuit; thus, they do not present such cases to this circuit. Accordingly, some
conflicting judgments, unfortunately, are not legally revised by such circuit in order to

resolve the conflict between them. Moreover, other judges do not comply with the

23 1t is worth mentioning that many judges don't know anything about the judicial activism; they use such
activism in their judgments without knowing that they are intervening in some way by their personal
viewpoints in their judgments. On the other hand we may find other judges who deny such truth entirely.

24 The original reads: a1 sall Galaay Llall 4 515V daSaally (saball 2m 535 il
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decisions that are issued from this legal circuit. This study addresses mainly the Egyptian
judges in order to argue and prove that, in some cases, judges actually intervene with their
personal opinions in their judgments.?® Consequently, judges have to present every
controversial and contradicting issue to the Unifying Circuit in order to unify the diverse
viewpoints. In addition, they have to respect, apply, adhere to, and comply with such
circuit legal decisions in order to avoid or even reduce the notion of contradicting

judgments in Egypt.

% Unfortunately, many judges do not recognize what may be called judicial activism, namely the
unintentional subjective intervention in cases. They think that such variation in the judicial decisions may
occur because of mere legal viewpoints.

10



I1. Wearing face-veils

As previously discussed State Council judges, while adjudicating cases before them, may
depend on many other factors besides the pure application of law. Judges' ideologies,
culture, beliefs, and social backgrounds may strongly affect their verdicts. This is what is
called "judicial activism." Such intervention may take place in some human rights cases
where courts interpret the notions, conceptions, definitions, limitations, and parameters of

freedoms and liberties according to their ideological basis.

One of these freedoms that has been socially debated both by ordinary people and in
courts is the issue of wearing women's face veil especially in public places, such as public
institutions, universities, schools, judicial and military clubs. Despite the fact that such an
issue may seem to reflect a religious debate, it is a social one and based on social
convention.?® This is because it is religiously recognized that wearing a veil is optional;
consequently, it is neither mandatory nor forbidden.?’ In addition, such an issue relates to
the basic human rights of people; consequently, it is governed by provisions that relate to

personal freedom, freedom of belief, freedom of practicing religious rites, and equality.?®

The Egyptian administrative judiciary has adopted two main approaches regarding the

wearing of face veils. The first permits the wearing of veils, whereas the seconddoes not

% |t has been stated in many verdicts of the Supreme administrative court that wearing veil is a mere social
habit, as | will show later in this chapter.

27 Such fact shall be illustrated in the chapter.

28 Article 54 of the Egyptian constitution amended 2014 provides that "Personal freedom is a natural right,
shall be protected and may not be infringed upon.” The original reads: ¥ &isas o4 5 xuh Ga dpadill 4, Al
o

In addition, article 57 of the constitution states that "The right to privacy may not be violated, shall be
protected and may not be infringed upon." The original reads: s ¥ & sas A 5 4 s Lalall sLall
Furthermore, article 64 provides that "Freedom of belief is absolute. The freedom of practicing religious
rituals and establishing worship places for the followers of Abrahamic religions is a right regulated by
Law."

The original reads: 4k s ¢y sbasd) Glo¥! laal salaall 53 4al8) 5 dyiall Hiladll s jlae 4 ya g Aillae SlEie VI 4y 5a
o,

Moreover, article 65 states that "Freedom of thought and opinion is guaranteed. Every person shall have the
right to express his/her opinion verbally, in writing, through imagery, or by any other means of expression
and publication." The original reads: i <USIL i ¢J sl a5 e i) o il IS5 A 5iSa (51015 KA 4 5a
DAy il il s e A3 2 ¢ guailly,
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recognize such a perspective. Despite the fact that both parties relied on the same legal
provisions that govern such a dispute, each one depends on separate arguments to reach
the final conclusions. We can even find that inside the same body that has reached the
same conclusion, each court has adopted specific reasons for rationalizing its final
outcome; such justifications may dramatically differ from one court to another according
to judges' beliefs and ideologies.

| shall demonstrate these two different judicial perspectives through examining four
Egyptian veil cases that have been reviewed by the State Council and the Supreme
Constitutional Court. I will begin with the branch that adopted the freedom of women to
wear veils, then with the opposite one which restricted such freedom. Furthermore, | will
not follow a chronological order; rather I will compare different judgments with each

other to highlight the notion of policy in each one.?®

A. Proponents for women freedom to wear face-veils:

There are many verdicts that emphasize the personal freedom of women to wear face
veils in any place with some conditions, such as revealing their faces to other women for
identity caution and security purposes. Courts have adopted different and distinct
approaches in order to justify their conclusions. | shall discuss four court judgments that
underline such freedom; however, they handled it from different perspectives according
to the ideologies and beliefs of each court.

1. NohaAmr v. AUC and the Ministry of High Education®°:
The first case NohaAmr v. AUC reflects the judicial viewpoint that supports the freedom

of women to wear face veils.3!

2 There is no need to follow a certain chronological order because | will not talk about political eras, rather
I shall focus on different trends of the judiciary that may take place in even one year in order to prove that
the different ideologies of judges are the reason for the differentiation in their legal verdicts not the time
factor.

NohaAmr v. AUC, 241 (2001).

31 The plaintiff in this case (Noha) filed the law suit number 10566 for the judicial year 55 before the
Administrative Judicial Court.
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The plaintiff was an assistant professor in the faculty of translation and languages at
AlAzhar University who was preparing for her Ph.D. degree. She used to benefit from the
resources of the AUC library from 1988 during her Masters and her Ph.D. studies.

In 2001 the board of the faculties' deans at AUC decided that "for security reasons, it has
been decided to ban wearing face-veil inside classes, laboratories, and libraries of the
AUC."*2 Following this action, the plaintiff filed a lawsuit against AUC to void such a
decision. She argued that the decision infringes on the freedoms and liberties that are
guaranteed by the Egyptian constitution and laws. The court decided to overrule the AUC
decision that banned the face-veil on its campus on the basis that wearing veils is
permitted in Islam on an optional basis.®® In addition, the court emphasized that such
wearing is not criminalized in Egyptian law, and cannot be considered as immoderation in
trend because it is socially recognized in Egyptian society. The court added that the sole
entity that can prohibit the face-veil is the parliament; consequently, the administrative
authority (the university) cannot issue such decisions as they are outside their legitimate
authorities:

Wearing face-veil is not prohibited in the Islamic faith. For the veil
remains one of the personal freedoms that reflect freedom of belief,
and thus it cannot be totally restricted or banned on women even if
such ban is in a specific area or place where she has the right to be in.
Such a total ban, if it exists, represents an infringement upon
personal freedom on wearing any garment and hence it is a
restriction on freedom of belief. Wearing face-veil does not violate
religion or customs as it reflects respectable garments for women that
protect them. The legislative authority is the sole power that has the
authority to completely ban face-veils in universities not the
university or faculty boards.>*

32NohaAmr v. AUC, supra note30, at 243.

33 This legal verdict was issued on 2/12/2001 by the Administrative Judicial Court in case no 10566 for the
judicial year 55.

34NohaAmr v. AUC, supra note30, at 243. The original reads: Ls)s oS &l Of leen s Sle Jladd) 5 il 3l yall Jlaul
Ladll 4 all jlee (8 Ltk &) Qs oyl o S Y LS (5l daymg Vs Lo ) shanay Gl DAT sl (B 4dld 6 e i
Sae S gl Abma g (3 o153l o BISE ) gy dnie ) Aillas Abay o lan Ssa Y oS (s Bondiel) Ay gl (S (1) e
el oy jall 0 e g ekl )55 8 dpadil) Ay jally ulise (e SSH o el 5f 3llaall laall 13s aliey L oalsi)) el (330 Laa
1 edan s atialal Ll L e s o m ladanal 5l 58 e L 50 duad (63 AT 0o Lialse) sl A e (63 cada e YLE)
L Claall caia 5aT ) 06 58 oy il 0 oy Lgaads 33T 31 el ol Mo ke il (3181 Liela T a5 Aadalls s
Gl 8138 Adian 3 sl clalaall 8 Jaol e 3 AT e o 58 caalad JLaii¥) b sivall acall g il Ga sl oS
Al il e Gl e LS g5 dpmy -2l Adalal) il oy Y Gall 136 Ll (Gl s 5 Lo CDIAN Lad )y idlaladl)
A g Aalad) 8l A aial) 5 Ll haadl @lld a8 agsY ) san D8 LIS elaae o Loty sl Analadl Galae Jia L e
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2. The Unifying Principle Circuit Opinion:®

AUC appealed the verdict before the Supreme Administrative Court under appeal number
3219 for the judicial year 48. The appellant alleged that such a verdict infringed previous
verdicts which were issued by the same court in other cases. Because of the fact that the
Supreme Administrative Court found itself before more than one conflicted judicial
approach regarding the wearing of veils, it decided to forward the dispute to the Unifying
Principles Circuit.®® The Unifying Principles Circuit supported the first degree court's
judgment; however, it handled it from a different perspective. The court decided that the
complete ban of the face-veil even in a specific place for a specific period of time violates
the personal freedom of women. Furthermore, such a prohibition infringes the equality
principle which is stated in the constitution:

If women have the full right to wear whatever garments they wish
without any restrictions from anyone because of the personal
freedom constitutional principle, Muslim women should also have
the same right to wear whatever garments they believe in to save
their modesty and respectability. Accordingly, there should not be
any unconstitutional, illegitimate, and unjustified distinction between
these two kinds of women.®’

Moreover, the court argued that AUC did not prove its allegations regarding the existence
of security considerations because of the wear of face veils. Accordingly, the court
concluded that the sole reason for preventing the student from entering the AUC was the

wearing of face veil .3

35 AUC v. NohaAmr 250 (2007).

% The Unifying Principle Circuit is one of the Supreme Administrative court's circuits. Its role is to unify
the conflicted approaches and judgments that are issued by this court's circuits.

%7 AUC v. NohaAmr, supra note35, at 251. The original reads:

Ly ¢ alal) il all 5 Gsiadl ey Apail) il e iland) o labas il (55 st gl of Gll3 (ha (o 43) Casm a5
Gllaa T jlas asiai ) jlas (o Al dga (ol g 8 la¥) dgal 5oy ¥ 4dld 4y jall oda jalae aaf o Galuwall 31 pall Al QAN il (S
¢ Apadall el e Y5 sliia¥) oyl gy Gl 852 ie e QLN e ol Lo iy o 8 Ay jall Lasae 31 all oy LeSs
QﬁﬁjﬂﬁaﬁﬁuoﬂybﬁLAJG})L@.AU&;\&QMM\@Q&)S&M\d)&\gﬁjoiw\ﬂfﬂﬂls&ﬁ}é
sl b0y (e Led i Y il

38 AUC v. NohaAmr, supra note35, at 251. The original reads: s 25— 5 e Jids (s dieUall daalall a8 o) 31
O DAY jallae (e sedie sl 3 5a s (re Lalas B cpadall G315 capaad LeS ¢ il 615 ) (e ladia ) sedaal) e ) 5oy il
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3. Mahmoud Samy v. The Ministry of Education and Isis

Secondary School:3®

Whereas the first degree court regarding this case supported the notion of women freedom
to wear face-veils as in the previous case ofNohaAmr v. AUC, the second degree one,
beside the Supreme Constitutional Court rejected such a conception. The plaintiff in this
case Mahmoud Samy v. The Ministry of Education filed a lawsuit before the
Administrative Judicial Court against Isis Secondary School in Alexandria and the
Ministry of Education.”® He alleged that his two daughters were prevented from being
admitted to the school because they wore face-veils. In addition, he argued that such
exclusion from their school violates Islamic Shari‘a and the personal freedoms of people
embodiedin the Egyptian constitution and laws. The Court decided to negate the school's
decision on the basis of infringing on the constitution and the freedom of belief.

B. Restricting women freedom to wear face-veils in some places with some
conditions:
Three judgments concluded the same legal outcome which restricts the freedom of
women to wear face veils in public places; however, each one justified its result through
different arguments.
1. The Court of Appeal and the Supreme Constitutional Court
Verdicts:

After voiding the school's decision of banning the plaintiff's daughters from entering their
school in the first instance court, the second degree court decided to send the dispute to
the Supreme Constitutional Court in order to establish the school decision's

constitutionality.*!,*2

eliac Gulaa 58 ae eS¢ dial il () ol daaladl Jals il o)) e o ing Le 585 ¢ L () sadaall (e daalall Jala
A3 aa A O o)) aie s ad) Cand) L) 5 ¢ Aralally IS

3% Mahmoud Samy v. The ministry of Education, 1026 (1996).

40 The plaintiff filed the lawsuit number 21 for the judicial year 49.

41 According to the Egyptian laws, the judge has the right to send and forward any dispute that is reviewed
by him to the Supreme Constitutional Court in order to review the constitutionality of a certain law
provision (s) that must be applied by him on the facts of such dispute.
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The Supreme Constitutional Court annulled the Administrative Judicial Court's decision
for a number of reasons. Firstly, theConstitutional Court argued that the guardian and
superior of a certain place have the full power to determine the garments of women in
such a place. Such garments have to be compatible with their society's existing traditions
and customs.**Moreover, the court decided that taking off face-veil may lead to more
modesty, shyness, and respectability for Muslim women as people shall know them;
consequently, people may supervise and censor their diverse conducts and behaviors in

the society.**

Furthermore, the court argued that women's garments have to be modest, moderate, and
compatible with their society's standards and not their personal ones.* Accordingly, it
argued that the face-veiled woman is immoderate in Egyptian society, thus the wearing of
such veils may form an unacceptable behavior in the society.

The Court decided that the decision to take off the face-veils is optional in Islam; it

neither infringes on the freedom of belief nor the freedom of practicing religious rites:

The issue of wearing veils is neither forbidden nor obligatory in Islam;
accordingly, the decision of taking off face-veils does not relate to
Islamic Shariaa, rather it relates to the regulation of a permissible issue.*®

42 The dispute (21 for the year 49 Mahmoud Samy v. the Ministry of Education) was sent to the Supreme
Constitutional Court to be registered under number 8 for the judicial year 17. The verdict was issued on
18/5/1996
43 Mahmoud Samy v. The ministry of Education,supra note39, at 1035. The original reads: d«Sall cuilial 5
810 0 5Sy La g g o Ll o) Lela ) Rl auan gl 8 Adaall ALSaY Ly g S ALY Adalidl 5a¥) gl ) 5S5 4alt
Ol iy | paia L sanina (5 Jilndald Lo g sgda pdbiay ¥ (Al gl el 5 petlile (o lagnia (5% Laa il (p Leasina
Leivie (e | omad B all sl O 5S3 (oo ) da seday i) (335 () Lehalia OIS ol 5 Sl
4Mahmoud Samy v. The ministry of Education,supra note39, at 1037. The original reads:

5 S sha o AN (e le g5 (g sy Led 8 my Gl e LAl Llbai) e o sel Legn sl LS o) 0" AaSaall s )
Leie zoall @ ool 5 Ll O gaaal 5 Wy (g Lguial 5 Lgdliald JiS) elliS
45Mahmoud Samy v. The ministry of Education supra note39, at 1038. The original reads:
L8 5 (5805 Lgaliial ol Lay (815 - Apad ) Lpnaslias Y - 1) a5 Lin e Laslia (3585 ) (i 3l yall (53 )" Sl cilial
Mgaaine $3a) 5 il
46 Mahmoud Samy v. The ministry of Education,supra note39, at 1038. The original reads:
sasiall 4 ya o WLSI aey ¥ o5 (e g el madaii 55315 8 Jasy 48 ¢ gaaal) )l o AeSaal) ciilial
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The Court determined the freedom of belief notion as forcing someone to join another
religion or to leave his current religion unwillingly. Accordingly, the notion of taking off
the face veil is separate from this freedom. In addition, the Court did not consider the

decision to take off face-veils as violating personal freedoms of women:

Despite assuming that a person's garments reflect his/her free will
and freedom in choosing his/her clothes, such freedom has to be
limited to rights and matters that are closely related to his/her own
personality and personal life, for instance the right to choose his/her
espouse/hushand and to have a family and a baby. Consequently,
such freedom shall not extend to issues that relate to public interest,
such as determining specific garments that have to be respected in a
specific place.*’

Finally, the court asserted that taking off the veil does not violate a woman's personal
freedom as long as she belongs to a place that stipulates some conditions regarding people

who belong to it:

A face-veiled woman has to respect the unified garments that are put
and determined by specific entities if she wants to join one of them,
such as the armed forces, the police, and hospitals. Such distinct
garments shall distinguish women who belong to specific entities
from others who are outside their circles. Accordingly, it shall not be
any violation to personal freedom if a woman is hampered from
wearing face-veil in a certain place as long as she belongs to such
place.*8

“’Mahmoud Samy v. The ministry of Education,supra note39, at 1036. The original reads
(= A il A el Gy i 0 LAY 800 ) sl L s 3 e LY DA e gl jedae ol Jsill Sla ol s 4l Cam
@UMY\M\M\.LM)AcW\AMU}S;LAL_AQWd\;ﬂ)ﬂﬂ@.ﬁ.\éb&)\.\&\(\ba\)‘u\y"L@...AJL..AAJAP}L@_I"LA}M
ol (addll 335 of 55 ) 0 sSis z o3l Al 8 3allS Laalia Jul 5 Leilea 58 301 8 Apadil) 4la madle Lgan 5555 53
‘_gu)wwﬁ\;y}éu}mdhm@)uueu\éh‘d\ j&@\ma}\agﬂuémﬁbé\wkguh)py;
el
a8 Mahmoud Samy v. The ministry of Education, supra note39, at 1037. The original reads:
33000 (o g Aalsall 51 yall o 5105 () Ly W 3 jall 038 (8 dpeadill 45 ) jalae saa) sa dalusall 31 pall dplly il ¢ i) (IS 13
Ll Lgd 0580 5 5301 038 (g agad 30 (3 pala SV (s Ly (A 2L Y e (385l 5l 4l dgadl Lm0 2 5l Lt
\)M}H_vu)a.q)?q_ds‘}“JHJUJY)L“.\\A.\A\AA)AHJJUJSJPA\}»:W(:A)@_EA@UMJA‘LAJA:_'H_\JJJLLMM
LAs«UM}Q}L@J\UNWUB@JAY\Mch\)m)wwwwﬁywa&*}huﬁ)ﬂc&udab_d\J)a.a
Taal Lt Ll clal o 51l dadiall 3l ) i el e L iy ¢ W e g cilbiioall g dda ) g dabiad) ool gall 4y oLal) 8
ZINY) (g 5 o o) baaad (15 lal) Gk o el caaiiall e ol cpe cilgal) el aia i Ly o 315 of Al L sy
sl &l o)l e

17



Accordingly, the Supreme Constitutional Court concluded that the complete prohibition
of face-veils for women in a specific place for a specific period of time is legal, licit, and
constitutional as such regulation does not violate personal freedom, freedom of belief, and

freedom of practicing religious rites.

2. RehamMostafa v. Ain Shams University:*°

The courts in RehamMostafa v. Ain Shams University supported the notion of restricting
women to wear veils in public places.

The First Degree Judgment:

The plaintiff, RehamMostafa, filed a lawsuit against the head of Ain Shams University as
its legal representative to annul its decision that encompassed the absolute ban of wearing
face-veils in examhalls.®® Because of her refusal to take off her face-veil while taking her
exams, the plaintiff was banned from continuing them. She alleged that such a ban
contradicted the constitution, laws, human rights, personal freedoms, and the freedoms of

belief and practicing religious rites.

The Court rejected the plaintiff's allegations on the basis of the necessity doctrine. It
alleged that despite the fact that wearing face-veils is a personal freedom which may not
be touched, it should be controlled if the conditions necessitate doing so. The court
argued that due to the complicated process of administering exams, besides the huge
number of examined students and the security required in exams, it is necessary to restrict

such freedom during the exam time parameters:

Wearing a veil is a personal freedom that may be controlled and
restricted in case of necessity. It is apparent from the case papers that
there are some reasons which have obligated the university to issue
its appealed decision, such as the hardship of examination works that
needs complete capacity of all its employees, and rendering its
administrative powers so as to accommodate hundreds of thousands
of students attending examinations within a short period of time and
limited space. Thus, there is no harm regarding a veiled student to

4RehamMostafa v. Ain Shams University (2010).
%0 The first degree court decision was issued by the Administrative Judicial Court in 17/1/2010 in case
number 10050 for the judicial year 64.
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uncover her face during examination time as long as this is a
temporary decision necessary for the smoothness of the examination
and supervision processes which necessitate watching students'
behavior and faces throughout the examination period.>!

The Second Degree Judgment:®?

The appellant (RehamMostafa) pursued the appeal number 13628 for the judicial year 56
before the Supreme Administrative court. The appellant alleged that the first degree court
violated the Egyptian constitution which safeguards personal freedom, equality, and the
freedom of practicing religious rites from any infringements. The appellant added that it
is irrational to oblige veiled women to uncover their face with the claim of achieving
public welfare. She asserted her readiness to unveil her face so as to be identified

whenever she was asked to do so, and to be searched for security reasons.

Despite the fact that the Supreme Administrative Court deduced the same conclusion as
the First Degree Court, it relied on different arguments to justify its legal outcome.>® The
Supreme Administrative Court depended mainly on the opinion of The Egyptian High
Commission for Religious Advisory Opinions (Dar Al-Ifta Al-Missriyyah) to prohibit the
wearing of face-veils in specific places. Dar Al-Ifta advised in its opinion no. 14 dating
13/2/2011 that the guardian and superior shall have the full power to control the
examination process:

It is permitted for the concerned authority (administration) as the
authorized guardian and superior to control the examination process.
Such an authority shall have the power to issue compulsory decisions
that have to be religiously implemented by the examiners in the
examination halls during the examinations time. Such opinion is
based on the fact that wearing face-veils for women has been
considered a tradition among most learned-Islamic scholars. In

SIRehamMostafa v. Ain Shams University, supra note 49 at 3. The original reads:

258l Giamy (yin by Leaidati s 5 pall Al (8 ) san 1) Al il jall (e Qlail) ol o Gubad e laeliad daSaall canus g
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leen s 0o Atiall AlUal) RS (i jaca W AT 5 (e cBy sane S (85 Badae e 33 58 (& Clilaie¥) olaY cldUall 5 Al e
A1 el Qe 5 dalas lgall 2180 5 3 s 5 UATAY) Alee s (o] 48 0 Ay I3 (1S Lallds Clilaial) el ¢ oL
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S2RehamMostafa v. Ain Shams University, 3 (2011).
53 The court's verdict was issued on 23/4/2011.
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addition, it has been decided by Muslim scholars that a ruler is
allowed to restrict permitted rights and freedoms, and the ruler here
is the authorized administration.>*

Furthermore, Dar Al-Ifta argued that the appealed decision did not contradict article (2) of
the 1971 Egyptian Constitution. Moreover, Dar Al-Ifta advised the administrative
authority of the concerned university as its guardian that it should balance between
garments of female students that guarantee their respect in their society on the one side
and garments that reflect the society's religious values and social traditions on the other:

The guardian, regarding the debatable matters, has the right to put
specific rules in order to facilitate people's lives and to reflect what is
acceptable of their habits and traditions as long as such rules are
compatible with the Islamic Sharia. Accordingly, one of these rules
IS organizing the wear and garment of women (within a specific area)
so as to cover their bodies and private parts... In addition, their ways
of wearing garments must be in accordance with their religious
values which in fact reflect the morals and traditions of their society.
Furthermore, it shall be considered an unpleasant behavior if a
woman insisted to wear face-veil in such circumstances as Maleky
doctrine believed that covering women's face is regarded as a
disagreeable behavior if it is not a tradition in the concerned society
and they mentioned that it is considered "immoderation in trend.>®

Accordingly, the Supreme Administrative Court supported the legal decision of the first

degree court; however, it handled the legal matter from a distinct perspective.

C. Comparison and Analysis:

54RehamMostafa v. Ain Shams University, supra note 52, at 4. The original reads:
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All of the previous judgments agreed on the fact that the face veil is separate from
religious matters, namely the wearing of the face-veil is permitted in Islam; it is
optional.>® Accordingly, it is neither mandatory nor prohibited in Islamic Shariaa,. The
only court that did not rely on such a fact was the Court of Appeal in RehamMostafa v.
Ain Shams University.>” Despite the fact that wearing veils has been considered separate
from religious debates, the court demanded the opinion of Dar Al-Ifta the highest
committee in Egypt which is competent in giving religious opinions and advice. The
Court required the opinion of Dar Al-Ifta on whether the guardian or the superior has the
right in Islam to prohibit face-veils in universities and schools. Such a judicial decision
reflects the court's policies and beliefs regarding the issue of wearing face-veils. The court
believed it is a religious matter; consequently, it could not decide the case before
inquiring about religious opinion. The court's judgment was issued in 2011; accordingly,
the court absolutely knew the previous legal decisions that adjudicate the mater on a mere
civil basis.>® Unfortunately, the court depended mainly on Dar Al-Ifta opinion without
stating any other reason, argument, or justification for its mysterious approach. Such an
approach should be understood in light of the court's policies. By and large, such
differentiation in the judges' approaches can be comprehended in light of their different

policies, ideologies, and beliefs.

Despite the fact that both the first degree and the second degree courts regarding the case
of Reham Mostafa v. Ain Shams University deduced the same conclusion, namely
restricting the wearing of face-veil, each one of them provided distinct reasons and
justifications according to respective beliefs and ideologies.>® Accordingly, if the second
degree judge relied on the right of the guardian to regulate the issue of wearing face-veils
in specific places, such as universities, the first degree one depended on the right of the
administrative authority to regulate face-veil due to the range of practical considerations

and necessary matters within the examination process, for instance, avoiding cheating.

% As | have previously asserted that wearing face veil is optional according to almost all the religious
scholars; it is neither mandatory nor prohibited in Islam.

S’RehamMostafa v. Ain Shams University, (2011).

%8 |t is worth mentioning that Dar Al-Ifta's opinion admitted that wearing veils does not relate to a religious
debate.

*RehamMostafa v. Ain Shams University, (2011).
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Thus, if the first degree court depended on the examination process itself, the Court of

Appeal relied on the authority of the guardian to regulate such examinations.

Despite the fact that the Supreme Constitutional and the Supreme Administrative Courts'
judgments argued that the face-veiled woman is immoderate in trend in the Egyptian
society, the wearing of such veils may form unacceptable behavior in this society; other
verdicts considered it as acceptable behavior. They considered the same matter as an
ordinary habit, and not criminalized by Egyptian laws; consequently, it is agreed upon
conduct in Egyptian society. In spite of all being Egyptian judges who live in the same
society, each one has his own policy, education, viewpoint, ideology, and beliefs as seen

in these decisions.

In addition, some judgments that handled the matter of prohibiting face-veils from the
viewpoint of the guardian's authority in a certain society to restrict such freedom alleges
that such guardian is the administrative authority, for instance the university. On the other
hand others argued that it is the authority of the judge, while the third category
emphasized the power of the legislature to completely ban face-veils in specific places.
Such differentiation in comprehension reflects judges' differentiation in their policies.®°

Regarding the nexus between prohibiting the wearing of face-veils and personal freedom,
we find two main judicial approaches that reflect different judges' policies. The first one
which is adopted by all of the judgments except the Constitutional Court's one in
Mahmoud Samy v. the Ministry of Education alleged that the complete restriction of face-
veils in specific places for specific periods of time infringes women's personal freedom.
Even the Administrative Judicial court's judgment in RehamMostafa v. Ain Shams
University that restricted such freedom admitted that such a restriction violates personal
freedom; however, there is a necessity in doing so. On the contrary, the Supreme
Constitutional Court's verdict in Mahmoud Samy v. the Ministry of Education, argued that

the prohibition of face-veils in the previous circumstances does not violate women's

80 Egyptian law provisions are absent from determining the authority that has the power to completely ban
the freedom of wearing face-veils in specific places. Accordingly, the judiciary's discretionary power may
play a great role in such an issue.
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personal freedom as the relation between them is absent.The judgment argued that the
personal freedom of individuals has to be limited to rights and matters that are closely
related to their own personality and personal life; consequently, personal freedom is
strongly connected to the private interests of people. At the same time, the court
emphasized that personal freedom does not extend to issues that relate to public interest,

for instance restricting the wearing of face-veils.

Finally, the Constitutional Court's judges in Mahmoud Samy v. the Ministry of Education
gave a distinct justification for banning face-veils that reflects the policy when they stated
that "taking off face-veil may lead to more modesty, shyness, and respectability for
Muslim women. Consequently, people may supervise and censor their diverse conducts
and behaviors in the society."®" Despite rejecting such a point of view, it is still a

respectable viewpoint that reflects the judges' ideologies and beliefs.

To conclude this discussion, | would like to share my own experience as a judge. | wrote
a judgment regarding the constitutional rights of face-veiled women in the Egyptian
universities in 2010.%2 | justified my decision on reasons that also reflect my own policies
and viewpoints on the subject. | think the administrative authorities in the universities
have to find constitutional, legal, and appropriate means to balance between both the
public interest of the state and the private one of students. Accordingly, it is irrational to
hamper the right of women to wear face-veils on the basis that such garments may lead to
the breach of law in universities, for instance, permitting cheating in exams. This is
because the administrative authorities of universities have many other tools that may
assure and guarantee the successful application of rules rather than the complete banning
of face-veils for female students. Accordingly, such authorities may require all veiled
students to unveil their face in order to verify their identities, and to be searched in order
to be found free from possessing any means that could infringe the examination process.®®

In addition, it is illogical to educate and teach students the notions of personal freedoms,

61 Mahmoud Samy v. The ministry of Education,supra note39, at 1037.

52Maha Adel v. Cairo University (2010).

83 Moreover, the administrative authority may decide to take all the mobile phones from students within the
frame time of examinations.
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freedom of belief and practicing religious rites, and to then ban them from practicing such
freedoms practically.
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I11. Proof of Religious Conversion in National Identification Cards

Changing one's religion, especially from Islam to any other religion has been a
controversial issue for the Egyptian State Council for a long time. It relates to the
freedom of belief and the practicing of religious rites in Egyptian society. In this chapter,
| am not aiming to discuss the purely religious matter of alteration of religious affiliation
in Egypt; rather, I am focusing on a purely procedural and in that sense secular matter,
namely the rules of evidence in supporting proof of such an alteration in the National
Identification Card (ID).

In that sense, we may distinguish between two main judicial points of view that
adjudicate such matters. On the one hand, the first judicial stream finds that the
conversion of a religion, for instance from Islam to Christianity, must be reflected and
proved on the National Identification Card, regardless of the issue of apostasy.This does
not mean that the court recognizes such apostasy; it mainly relyies on notions of “public
order” to sustain this argument. However, the other view finds that the change of a
religion on the Identification Card infringes on the public order as such conduct admits
apostasy which is prohibited by Islam as a religion. The two conflicting decisions are
detailed below and followed by a brief comparison and analysis.

A. Proponents of Proof of Religious Conversion in National Identification
Cards:

The first opinion judges — because of their own ideologies and thinking — believe that any
change in a citizen's information must be legally reflected and proved on his National
Identification Card. The Identification Card should reflect the factual status of citizens in

society.
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1. GhadaBadawy v. Minister of Interior:%*

The case of GhadaBadawy v. Minister of Interior reflects a distinct meaning of public
order; in addition, the court relied on the conception of a civic state to rationalize its legal
judgment.

The plaintiff in this case pursued a lawsuit before the Administrative Judicial Court against
the Minister of Interior and the Head of the Civil Status Department® in order to force
them to modify her name and religion from Islam to Christianity on her National
Identification Card.®® She alleged that she belonged to a Christian family and that her name
was Ghada Tadros before changing her religion to Islam and her name to Ghada Badawy.
She added that after adopting the Islamic religion for some years, she decided to re-adopt
her original religion Christianity and had obtained the admission of the church to revert
back to Christianity on 12/3/2001. However, the defendant refused to re-change her
religion from Christianity to Islam in the ID on the grounds that such modification violated
the Egyptian public order. Accordingly, the plaintiff sued the administrative authority on
the grounds that its refusal infringed upon her freedom of belief and her right to practice

the religion of her choice.

The Administrative Judicial Court decided on 26/4/2005 to strike down the administrative
authority's decision on the grounds that the conversion of religion did not violate the
freedom of belief. The administrative authority, in return, appealed the case before the
Supreme Administrative Court on 10/5/2005 on the grounds that the first instance court's
judgment infringed on Egyptian public order. The Supreme Administrative Court issued its
verdict on 9/2/2008, supporting the first instance judgment. The second degree court
argued that the legislature gives special attention to the personal status data, such as the
Identification Card because it encompasses all the essential civil information for citizens,
for instance their sex, religion, employment, marital status, and nationality. Such

information is required for the citizens’ formal and informal relations with their society.

84GhadaBadawy v. Minister of Interior, 599 (2008).

8 The Arabic translation for the Civil Status Department is 4wl Jl sa¥) dalias

% The plaintiff in this case pursued the law suit number 24673 for the judicial year 58 before the first degree court
(The Administrative Judicial Court).
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Accordingly, the conversion of religion should be reflected and verified in the official

papers because it may lead to serious consequences:

Because of the importance of such information, it has to be
accurate, precise, and to reflect the actual statuses of citizens.
Accordingly, the Civil Status Authority has to register any new
data for any and every citizen in his/her Identification Card
provided that he/she presented what is required to prove such
new information. In addition, the personal status law obliged
every person who reached sixteen years old to apply for an
Identification Card and to continuously update his information
in order to truly reflect all the essential data which is required
in his relation with the community.®’

Moreover, the court argued that the Civil Status Authority is bound by law to register any
changes in the personal statuses of citizens even if such amendments involve religious
beliefs. The Court states that all citizens have the right to change their religion provided
that the new one is one of the three recognized religions in Egypt, namely Islam,
Christianity, and Judaism. Furthermore, the court alleged that despite the fact that
converting one's religion from Islam to Christianity is religiously prohibited in Islam, it is

still legally permitted. This is because

Changing a religion from Islam to Christianity in a person's
Identification Card does not mean at all that the court
recognized his apostasy because apostasy is not religiously or
even legally recognized. However, such modification in
religion has to be registered and proved because of the
considerationsof the modern state. Such considerations
necessitate that every citizen in the state has to carry an
Identification Card. Since every change in a person's
information may entirely change his legal position and status
in his/her relation with people, official entities, or even the

’GhadaBadawy v. Interior Affairs Minister, supr« note 64, at605. The original reads: <ty a8 bl Lala dle ;5 g il
Sle il s oylal sall L) Agaall L) e (s shaiy 53 sl gl _a 28ad) oda ol ¢ duaddl) Gt dilay Lgia s ¢ cpilal sall ) J1 sa Y
il 55 4l 5 Gaddl) g g st Ll (S5 Al Y1 AR S gd ¢ DAY 5l Apan I cilgal) 8 ik o) guonainall ga Jalail) ady Lasd

ol & Ll Cang) Al ¢ el pall Sl gl (e am s T 5 e Les & saall bl ) 5S5 o cang 4l @l s 10 4l 5 e Laia) adlla

Sle Uiy ol (sl Lgle |yl 1) Lgilily Gaand U Liay) 5oy 05 ¢ Lle e T &l e dpead ] (383 Ay 21 il ) gl o ol 5al)
Lpadll gas Al L8 ol 4 o dainall cileall ge abal) Gl daaa a1 5l sl culelSs e diad) J)sa Y daliae e iy @l
) Ay 118 5 L Lo @l 3y of 50
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whole community, the person's Identification Card must
accurately reflect his/her civic and religious statuses.%®
Consequently, the court's main concern while adjudicating this case was the conception
of a modern state where the citizen's rights and obligations in his community are derived

from his/her civil status.

In addition, the court provided a distinct definition of the public order in the context of
changing religion.It stated that the conversion of a person's religion on his National

Identification Card does not infringe at all on the Egyptian public order:

The registration for the new religion does not change the
plaintiff's religion in itself; rather it merely proves the new
legal position and status for the plaintiff. Accordingly, the
plaintiff's new legal status has been founded by the admission
of the Christian authorities to change his religion to the
Christianity. In other words, the modification of religion in the
National Identification Card is a reflection for a certain reality
which is the intent of the plaintiff to change his religion and
the admission of the Church to do s0.%°

The court concluded that the modification of religion in the Identification Card does not
contradict public order. Accordingly it gave the example of marriage to prove its
viewpoint. The court argued that the registration of a different religion resembles the
registration of a marriage contract. This is because of the fact that marriage takes place
factually before its registration; consequently, such registration is merely a way to prove

this contract ex post facto.

68GhadaBadawy v. Interior Affairs Minister, supra note 64, at606-607. The original reads: ) 2S¥) (e LAl Joaad Ly 28
il Lo g Aradlsy) dag il (oolaad Tada iy e 58 Y 35 5all Y ¢ 40 alB Lo Lo (ad il 13gh 18 ey Y Lpad sl 3 Ailay iy & Lpssusdl)
@;A\dt;g;au;};y\fds;ﬁwswusﬁwm‘:«sghj\ru,m e e Y 558 el o Lail ‘uasﬂ\a“sgets;i,‘w\m AlSal e
alily lal gall i () 310Y) Aga o 1 lld (sa5a - 0 e 4 4S5l Y (el 3l L g8 138 he i Lehe Ol IS 0 el (bl - AN Gl L Lo
i ¢ Ly Cayinall A A land) lilall (e Aiall (55 G ¢ Gl da 8 L Jhaed e agle Ty La s ball s Lgia s ¢ Lol gyl A oadls sad e
e Apad ] Gaias Ailay 8 Gl Gy of o ¢ L A ALl ajle il A &3S a5 ¢ Apadill s dgiadl ilinlps 4B i Lglsin 8 20T
b andy Al Al w55 Agiall (adlll Clafiee e aeay Al e of cang 7 el ulal - DU Gadil Glie) e ) A8l s3a 35 LEY)
G- (9l 0 S je 4 gu

89GhadaBadawy v. Interior Affairs Minister, supra note 64, at606. The original reads: 3,)2¥ deal s OIS L' il daSaall cilial
o Ayl W () salaall U5 3 jmay Jaily (ol 3K el 138 (Y L g8 138 e (i Y 4813 aa 6 ails el (Uil 13 Zdllie Al sy e 2all 28 (e ik
Lediiny Al DLl diiany jall Udle) ¢ adl 5l 488 o jond 28l U8 JalSS (5538 58 ja5 5 5Sie e @Bl gl 5 8 W) 8 Le 2l 5 ¢ dpaaal) dibal) sy

2 ey Yl ozl s 30 e gl sl 58 el (it ) s (el 28 215 30 iy 28 e Glld g Gl 138 e dse Jabedl) 2ty s Ll cala
" S T el g Judlly o5 )55 Al S 130 Y s 3 Al
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On the other hand, the court decided that the refusal to convert the religion by the

administrative authority actually contradicts public order:

The Identification Card should reflect the factual statuses of
citizens, especially their religions because they may lead to
serious consequences. Consequently, if a person's true religion
is not proved in his Identification Card, this may lead to many
social complications that are prohibited bymany religions, such
as the marriage that may take place between an apostate and a
Muslim woman.”

In short, the Supreme Administrative Court, as a court of appeal,”* supported the first
instance court in its previous verdict for the same legal reasons that were embodied in such

legal judgment.

B. Opponents of Proof of Religious Conversion in National Identification
Cards:

The Second opinion judges argued that the conversion of a religion on the National

Identification Card contradicts Islamic values and the Egyptian Constitution.

1. Reda Mohamed Ali v. Minister of Interior:7?

Unlike the previous case, the court in the case Reda Mohamed Ali v. Minister of Interior
understood and handled the conception of public order and the civic state from a different

perspective.

The plaintiff in this case filed a lawsuit on 22/12/2005 before the Administrative Judicial
Court against the Minister of Interior and the head of the Civil Status Department in order

to force them to modify his name and religion from Islam to Christianity on his National

"GhadaBadawy v. Interior Affairs Minister, supra note 64, at606. The original reads: clall 28 (e & Lia¥) ()" ALE LaSaall o i)
asinall 3 Jaleiy (sl o ey e o5 3 ¢ bl s 3l IS 130 Auali ¢ alall 2Uail aa pdlialy 53 ga (ol sall Al gl AUS e yums (530
ool 138 Jie )5 Alas ¢ L g shaile dae i &l ) stana g Lo laial Culaind I 535 38 Laa ¢ o yiladi ool o ( yay g ity 531 aall DA e
NS L gl (o Sl amy 5 Ladald Lay a3 Apa D) dngy il el sl 5 5 Aalise (e 35 5l

"L The Interior Affairs Minister v. GhadaBadawy in the appeal no. 64 for the judicial year 50.
"2Reda Mohamed Ali v. Interior Affairs Minister, (2007).
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Identification Card.”™ He alleged that he belonged to a Christian family and his original
name was Basel RedaHalim before changing his religion to Islam and his name to Reda
Mohamed Ali on 14/10/2000. He added that after adopting Islam for some years, he
decided on 22/6/2005 to re-adopt his original religion, Christianity, and he obtained the
permission of the church to return back to its fold. However, the defendant refused to re-
change his religion from Christianity to Islam on the grounds that such modification
violated the Egyptian public order. Accordingly, the plaintiff sued the administrative
authority on the grounds that its refusal infringed upon his freedom of belief and right to

practice his religious rites.

The court in its judgment on 29/5/2007 comprehended the matter of modifying the Islamic
religion on the National Identification Card from a distinct point of view.” It emphasized
the freedom of belief and the right to practice religion in Islam; however, it decided that

changing a religion does not relate to such freedoms:

The court underlined the great difference between these two
kinds of freedoms from one side and the notion of
manipulating religious affiliation for other purposes. The idea
of changing religion relates mainly to the notion of
manipulation; consequently, it is apart from the freedom of
belief and practicing religious rites. This is due to the fact that
some manipulators seek to achieve some private goals from
changing their religious affiliation.”

Moreover, the court argued that those manipulating religious affiliation want to ridicule
and mock the two religions, namely the one which they adopted earlier and the later one.

The court stated that the conversion of a religion passes through two phases:

73 The plaintiff in this case pursued the law suit number 8515 for the judicial year 60 before the Administrative Judicial Court
(the first degree court).
It is worth mentioning that the Supreme Administrative Court adopted the same legal opinion of this
court as a first instance court in the Appeal no. 121 for the judicial year 49.
®Reda Mohamed Ali v. Interior Affairs Minister, supranote72, at7. The original reads: s ¢lad (S (a5 43) Cus (e
A Ll LY it Adualll Gl foalaall aalS Tunall iladl) Au jlaa s saidall 4 s fase ode) o Leal&al (o daall & a8 aSadll
o8 e D 2y e el Al Lo s ¢ Bl el A jlen 5 S Y B cr e G A a4 o S A gyl (g 5ol Gl
A8 e i) (g AT ) Ao oy il sliie )
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The manipulation process commences by manipulating the
original religion that the manipulator affiliates which is proved
in all his/ her official documents, beside his relations with
people in his community. Moreover, after changing his religion
for a while the manipulator aims to mock the new adopted
religion through deciding to abandon affiliating it suddenly
after dealing with people by the name of this new religion.’®

The Court emphasized that Islam respects all of the monotheistic religions, and it
recognizes that each religion of these has its own distinct rules that should be honored.
Moreover, it argued that there is a massive difference between the freedom to convert to a
religion and the freedom of belief. The court articulated a distinct definition for freedom of
belief:

The freedom of belief means that Islam does not coerce
anybody to adopt its own rules and beliefs. However, if a
person intended willingly to embrace this religion, he shall be
bound by its strict rules, such as the complete prohibition of
apostasy. This person knows in advance, before changing his
religion to Islam, that he is religiously banned from re-changing
his beliefs to any other religion. In addition, despite being
advised by Christian scholars before changing his religion from
Christianity to Islam (at the first time), such person insisted to
change to Islam.”

As a result, the court concluded that it is irrational to give the claimant the chance to return
to his first religion as his behavior is a form of pure mockery and manipulation of religious

affiliation.

®Reda Mohamed Ali v. Interior Affairs Minister, supra note72, at7. The original reads: e cedull @l ;) AaSaall iélial 5
Oidal sall e A5Balas Caai g ¢ 31aY) Aga (e Asans ) Cilatine Al e & paa g ¢ Ading IS S Cpally e DL T Lagd ol (il oy Aiis
Bagall ae elldg ¢ lgd g oy AV g LeBA el s 4l (g 5 558 Ll el A Abally e Sl Lagailis ¢ cpall @llb ¢ gum o ot e
iy (5 AV Al dgall 48 5a e Jseanlly V) 4l )

774 04 Jsaall A pa g eV Ay pa e o sy dnld b Sl cal) S5 4 dalall aadSal £ slad) (a1 (e a0 JSI IS Wl g
Gy aay paic) 5l 5 ykab adde alh (e a4 Ja0 e S el )l ) 4alSal J geal o V) s, Y A sland) clilall JalSU) 4l il g o S)
lada ey V) el 5 1o 25 Y W) ) dmsall (e Akl s o 5 Al AT g gl ) J5,Y) e afle C}PJ\UMPJ\@UL'
JAMMMJYU)‘)DMQUJEM\@JthuL@JMﬁjtMlcu‘)\a_»e}hMLAQM\&&‘JBJL@JP}MJMJY\}MM
o g b 2ay B Cpall e CJJ‘“ i 320U alxie ) pe Lgiagorel g FALAE o Al Ll ¢ol ) (90 4 ) e oyl gl A
@WJMWE\)J\)MMUUMAYLH_\QM\L;\Lsdydh).uud}sﬂ uymﬁd)mwa)mé\cjﬂ\ B );\d}waumé\ 33 52lls
Ls);|4:\4£34.\m L)A‘;A)Luly‘ u.v.ﬂ\ e C)\AJ\&};JJ}A&WMLsﬂ\ JA‘)I\ Q.q.\;.,d\ )\)s.w\}ebd\ew\ L@_.A)mL;J\ a)AY\ Js:\}sj\
Aailie A o gl & Aol Clatiaally = 5 elead Jao Al Al Akall e ¢ laie)
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Furthermore, the court rejected the notion of changing a religion from Islam to another
religion on the basis of violating public order considerations. The court argued that the
apostate has private interests for converting his religion; consequently, the court should not

permit him to do so. Specifically, the court states that:

Islam is the official religion of Egypt as most of its citizens are
Muslim. Accordingly, Islamic values form one of the essential
bases of Egyptian public order. One of these values is the
complete ban from disowning Islam. The freedom of belief is not
free of any regulations; consequently, it has to respect and to be in
accordance with Egyptian public order and public morals.
Therefore, if the administrative authority admitted the change of
religion from Islam to any other religion, such conduct shall
absolutely violate the public order of Egyptian society.”®

The court maintained that despite the fact that it has no authority over the internal beliefs of
the apostate, it would not officially recognize apostasy, namely in the apostate’s official
papers, including the National Identification Card. In addition, the court argued that many
apostates manipulate the legal system through religious conversion to satisfy their private
and illicit interests, such as the Christian who changes his religion to Islam in order to
divorce his Christian wife, then attempts to return to his original faith after achieving his

goal.

C. Comments and Analysis:

Though contradictory in their final judicial holding, State Council judges in the above two
cases relied on the same legal provisions, namely international treaties, such as the
International Covenant on Civil and Political Rights, and the Egyptian constitution, in

order to resolve the matter of religious conversion. Both recognize that there is no explicit

®Reda Mohamed Ali v. Interior Affairs Minister, supra note 72, at10. The original reads: 43 daSaall cdlial
Alaill sle) o5 4 standl (LaY) e Qiadll e i G el 138 b de b pal) g sleall (b ) e Sl plaa ) Eial 8"
Ol s A gall s o e il b Gail) e BIS il ks aDY) cpal Lgibal e e o 853 (G dae ) laY) g alal)
o) agiiln o cpn Al any o) 8Y Adas adasl 4 sbend) L) Gl e Jiatl) dne jsmg Y las dade (o el
Lty le pady ol
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provision that prohibits religious conversion from Islam to another, but rather that the
Egyptian constitution states that the freedom of belief and the practicing of religious rites
are guaranteed. Accordingly, each of the two judges interpreted the freedom of belief and
the notion of the civil state from a distinct point of view that allows for judicial activism

from the bench.

The first judge mainly relied on the civil state notion to comprehend and recognize the
concept of converting from Islam to a different religion. Consequently, he exhibited a
preference for Islamic values and beliefs on the one side and the civil state concept and
practical considerations on the other. In spite of respecting Islamic values through
recognizing the religious prohibition of apostasy, this judge preferred the conception of a
civil modern state because of his own ideological basis. Accordingly, he adopted the view
that revolved around the notion of freedom: every citizen is free to do whatever he wants
provided that he does not harm anyone and his behavior is not banned by law.

Moreover, the judge emphasized the civic status of citizens which must accurately reflect
his legal status in the society; as it determines his rights and duties in the community. Thus,
he alleged that recognizing the change of the Islamic religion on the National Identification
Card to any other religion does not recognize apostasy, namely the new religion that the
apostate believes in. Rather, the judge argued that religious conversion does not violate
Islamic values at all but merely reflects the apostate’s internal beliefs that should also be

shown in official papers.

On the other hand, the second judgment Reda Mohamed Ali v. Minister of Interior handled
the whole matter from a religious viewpoint as opposed to relying mainly on the notion of
a civic state. Accordingly, the second judicial stream considered the conversion of Islamic
religion to another religion on the National ldentification Card as pure apostasy and
manipulation of religions. It contended that such permission infringed on religions'
sacredness and respectability. In addition, the judgment distinguished between the freedom
of belief and the freedom to change religions. It determined that the freedom of belief in
Islam means that a religion does not coerce a person into adopting its own rules and

beliefs; every person is free in his religious affiliation. Whereas the freedom to change a
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religion means that a person wants to manipulate two religions in order to escape from the
strict rules in one of them to more flexible ones in the other for a fixed period of time
before returning back to his original religion after finishing his illicit goal — typically in

matters of divorce and inheritance.

Regarding the issue of converting religions, each of the two judges posits a distinct
definition and determination of public order based on his own beliefs and ideologies. The
first judge inGhada Badawy v. Minister of Interior believed that public order necessitates
accurate civil status data for every citizen in society. This is because such civic information
determines many crucial consequences for a citizen. Thus, the court concluded that dealing
with a citizen through a manner that contradicts his genuine, civil and personal status,
especially religious ones may lead to results that violate public order, such as the marriage

between a Christian man and a Muslim woman which is religiously prohibited in Islam.

Unlike the previous judgment, the court in Reda Mohamed Ali v. Minister of Interior
argued that because Islam is the formal religion of Egypt, any conduct that violates Islamic
values must always and by definition infringe upon Egyptian public order. Thus,
conversion from Islam to any other religion violates public order as apostasy is religiously

prohibited in Islam.

Ultimately, if the first legal opinion in GhadaBadawy v. Minister of Interior because of the
judge's own beliefs and persuasions depended fundamentally on the civil state conception,
the second judicial stream in Reda Mohamed Ali v. Minister of Interior relied mainly on the
Islamic state notion. In addition, if the second judgment found that conversion from Islam
to any other religion violates public order, the first judgment contradicts this viewpoint
through arguing that the non-alteration of one's religion might infringe upon Egyptian
public order. Accordingly, each judge viewed Egyptian public order from a different

viewpoint because of the differences in their ideological biases.

The next chapter discusses another case which reflects the differentiation between judges
in their persuasions and thoughts. It relates to the right to reject disabled persons from
official posts because of their disabilities. Some judicial judgments support such a
conception, whereas others reject it.
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IV. Appointment of Visually Impaired Citizens to Diplomatic Service

Modern societies try hard to protect the human rights of their members whether abled or
disabled. The guarantee and protection of persons' rights is one of the vital challenges that
face many societies. Moreover, the appointment of people with disabilities in either the
sphere of public or in private businesses is considered essential to human rights in modern
societies. Accordingly, many international and national conventions, constitutions, and
domestic laws seriously attempt to preserve such a right through notions of equality

between the abled and disabled.

The Convention on the Rights of Persons with Disabilities issued by the United Nations
General Assembly on December 1975, in addition to the Egyptian Constitution confirm
the principles of equality and equal opportunities among citizens without discrimination.”
Accordingly, all people have equal rights and duties, for instance the state guarantees the
right to work for every citizen on the basis of equality and justice principles.

Domestic Egyptian laws and regulations try hard to safeguard the disabled work rights;

they grant the disabled a specific quota in public profession appointments.2® Accordingly,

®The Convention on the Rights of Persons with Disabilities,1975. It is very important to provide such a
convention in this chapter because both judicial viewpoints illustrated in this study depend on it to
rationalize their opinion. Available at: http://www.un.org/disabilities/convention/conventionfull.shtml
®Article 9 of the Egyptian Constitution 2014 states that: The State shall ensure equal opportunities for all
citizens without discrimination. The original reads: Juai (152 ¢nib) sall aran (s a8l 58S abaty A gall o il

In addition, the constitution provides in article 12 that" work is a right, duty, and honor guaranteed by the
state. "The original reads: & sall 43 <oy 5 al gy 8 Jaall

Article 14 provides that: Public offices are a competence-based right for all citizens without bias or
favoritism, and are deemed a mandate to serve the people. The Arabic translation reads: G~ dalall caills gl
el adad Ly cpailall (ol g cddabin g of sllaa 92 9 8o liSH (uld e cpuilal gall

Article 53 of the Constitution states that "All citizens are equal before the Law. They are equal in rights,
freedoms and general duties, without discrimination based on religion, belief, sex, origin, race, color,
language, disability, social class, political or geographic affiliation or any other reason. Discrimination and
incitement of hatred is a crime punished by Law. The State shall take necessary measures for eliminating all
forms of discrimination.” The original reads: <balglls cboally Gsiall A o5 stuia ot 5 ol g o 58 (ol () gikal gall
}i (e laia¥l s siwall )i il y) Ji cazll) )i ol }i ¢l }i AN ji couiad) }i ¢3al) )i el FERTIRRTIOVY cAalall
Dl Al A gall 5l G g Lede ey daya L) S e mally Guaill A) e 6V ) G3aall 5] alad) sLaisY)
el JIS3) 818 e ¢ Laill 4o 30U)

Moreover, article 81 of the constitution states that "The State shall guarantee the health, economic, social,
cultural, entertainment, sporting and educational rights of persons with disabilities and dwarves, strive to
provide them with job opportunities, allocate a percentage of job opportunities to them, and adapt public
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Egyptian laws attempt strongly to achieve equality between the abled and disabled.
Nevertheless, many private and public employers reject the appointing of disabled

persons on the basis that they are not qualified enough to fulfill posts' requirements.

The question arises in State Council case law concerning the right of the Egyptian
Foreign Ministry to reject visually impaired applicants from appointment in its diplomatic
and consular services. There are two main judicial viewpoints regarding this matter; the
first believes in the inadmissibility of these applications as the required physical fitness
stipulations are absent; consequently, the Ministry is under no obligation to form special

committees to examine them.

The other point of view finds that the Ministry of Foreign Affairs is legally obligated to
accept such applications, and that it should take the necessary measures and precautions
to enable the visually impaired citizens to compete with other applicants. Moreover, this
judicial opinion contends that the deprivation of the visually impaired citizens from
applying to this type of jobs is considered discrimination against them; such
discrimination clearly contradicts the Egyptian Constitution and the International
Convention on the Rights of Persons with Disabilities.

facilities and their surrounding environment to their special needs. The State shall also ensure their exercise
of all political rights and integration with other citizens in compliance with the principles of equality, justice
and equal opportunities. The original reads: GslaB s Uaaa ¢l 3915 Ble Yl 553 (alad¥) Gsia Glavay A sall o 55
Al Al 5 Aalall 381 pall ATy cagd L dasd panadd ae cagd daall (a B 55 Lanlaiy Luialy ) 5 Ul 55 L8ES 5 e Laial
oAl 58S 5 8 slusall 5 Allanll (sabal Yiae ) cppidal sall (1o o s ae pgmed s Apnlpnall (5 sial) aead agis Jlas s ago

Avrticle (2) of the Egyptian Law of Rehabilitation of Disables no. 39 for the year 1975 states "the disabled is
meant for every person became incapable to depend on himself to practice work with stability or deficiency,
as a result of, physical or mental or sensational shortage or congenital deficit since birth. Rehabilitation of
Disables is meant to provide social, psychological, medical, educational and vocational services for the
handicapped or his family to help him overcome effects resulted in his disability." The Arabic translation
reads:

AT e aldl o Jae A5l 3e b o slaie V) e a8 e maal (add JS (5 srall 4alSy ) 3 12 alSa) Gk 6 sady
Y50 die AL jac A o s ol Mie sl g gne ) geall A alld e 458 Cuatigagd ) EuY

Oe Sl @il s Gomall Laigi ool S Asigall s Apabeil) g dnadall y Apedill 5 e laia¥) Cilesdll i (plgaall Joall sadys
o ne 0o llas ) e )

Article (3) of the same law states that "each handicapped has the right of rehabilitation, and the state
provides these services free of charge within the limits of financials listed for this purpose in the State

Budget..." The original reads: el da jaall aluall 3gaa 6 Jilie 50 Jaalil) e 2050l (a5 5 Jaalill 3 3500 <
A ol Aalall 5 31 yal) b pim i)
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1. Mahmoud Hassan Ghanem vs. the Ministry of Foreign Affairs:8!
The plaintiff in this case was visually impaired; he held a Bachelor's degree in Political
Science from the American University in Cairo (AUC) in 2011.82 He then applied to the
Diplomatic and Consular Service competition in 2012, and asked for a special committee
to examine him taking into consideration his disability. Because this issue is
controversial, the Ministry of Foreign Affairs asked the State Council's Advisory
Department for its legal opinion.® The advisory department judges were divided into two
groups; the first one rejected the notion of appointing the plaintiff as a visually impaired

person to diplomatic and consular posts, whereas the second group supported it.

A. Opponents of Appointing Visually impaired citizens to Diplomatic Posts:
The first opinion judges — because of their own ideological biases — believed that the
rejection of the visually impaired in such professions does not discriminate against him;
thus it is compatible with the law. In addition, the judges asserted that the inadmissible
discrimination takes place between similar citizens, and there is no doubt that lack of
sight makes the visually impaired different from his sighted counterpart, especially for
this kind of job which depends mainly on sight. This viewpoint added that it is not
accepted to state that the Convention on the Rights of Persons with Disabilities grants
rights to disabled persons to hold all positions, whatever their types or tasks or
requirements are not matching with their disabilities. For instance, to have a handicap in

the legs of a person with disability prohibits him from being a policeman.8*

81Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry,1 (2013).

82 The case file no is 6/32/2/45 and the opinion has been issued from the Opinion Department of Justice,
Foreign and Interior Affairs Ministers that follow the Egyptian State Council in 5/8/2013.

8 The Opinion Department is a judicial one which follows the State Council and it consists of judges whose
main tasks are to give legal opinions to the administration regarding the debatable issues. It is called in
Arabic; Asall Galaas (5 558 and

8Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 4. The Arabic original
reads: swbe sball cllull Cailda 5 8 Cpeill agililla 5 ade Cansy el (58 alad¥) im0 il Callie 50 A 2 5 Y )
&?@gﬁ)@y\hu&u\éﬁo\ﬁéohd}ﬂ\guw Y5 eagaliiall Caglall (93 G sSs ade el Jaailld | Lawl)
Ol sl Jsiall e ey Ledind e s anl g peanll LDl 203 Al s ) Ailly Aald (pp puansall agdl plai (e ilida guin g
s oin LISl g Lo o adlia) o il ) &S Jad 8 Glaall (addl) dial 28yl (5 50 (alall) (3 sia A8 o2 (523
asesi 8 ddle s Uloas Lads aa ) Ll dlgas o s o el Jas o) goalh S 48le ] e anliii ¥ Lgalgan s il cilS
ASpall e o jaas
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Accordingly, this legal opinion held that the visually impaired lacks a critical capability
that is required for the diplomatic and consular service, namely meeting the medical and
health fitness requirement.®> They underlined the fact that the right to work for persons
with disabilities is ensured; however, such work should meet certain conditions in order
for it to be approved. This opinion asserted that:

The right to work for the handicapped is guaranteed according to the
convention on the Rights of Persons with Disabilities and the constitution;
however, it stops at a rational limit. Such limit is the rational measures
and procedures that can be provided by the administration for the
handicapped. Consequently, if these procedures are absurd or irrational
the administration commitment is over and so the handicapped right to
practice work terminates.2®

Judges who adopted the opinion of barring the visually impaired citizens from the
diplomatic and consular careers tried to strengthen their point of view by focusing on
some practical considerations, for instance financial ones. They asserted that the
reasonableness of the visually impaired citizens' appointment should not lead to
unnecessary burdens upon the Ministry:

Regarding the exams the Foreign Ministry will afford financial expenses in
the formation of special committees to examine them; this notion may be
unsuitable to the Ministry's budget. Moreover, in the case of passing exams
and appointing them as diplomats, the Ministry will be committed to provide
them with special arrangements along their serving period .These measures
represent overload and extra financial burdens which are disproportionate to
the Ministry's budget at least for the time being and the unfavorable
economic conditions of the country.®’

BArticle (6) of Consular and diplomatic law no. 45 for the year 1982 states that "It is required to be
appointed the follow:
1- To prove medical and health fitness for the job supervised by specialized medical council.

2- To pass successfully the competition exam the Ministry conducts for this purpose.”

In Arabic it reads: : b e Gale ddida g L (ard (peid Ja il
ol el sl 48 e Adgk ol sl 4l i of 1
ol 13613 5l 4g yad (A Al el ~lady sy o)) 2

8Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 4. The original reads: (=
a de iy A4Sl AWV @l sl e Gl (alaiB) el O JsSe o AY) e Blled) a3 e Jeadl b
Janll Zus jlan 8 laall (addl) G o5 (he Ty La g 5 aY) ol i sl Al giae e Lo il oda ClS IR ghadl)
AL B glsally iaal)

8The original reads: 4is! Gleall Gaddll 4 jlee Slo o yiy Y s ABEY) ASal ola WS (a geadll 134 8 4 siedl) Llia s
bl J5 O ) iy cadle 5 S5 e sl anliia e Lue? 5513y Jran e 35U 2 ppesill pl ) 330 2y cJanll b
Jand oty Ll ule shial) Glld) Cailla g 8 il Alney dualad) ol HLEAYL Gt jiadl @il (aliiy) e dedial)
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Ultimately, this opinion concludes that if some foreign countries try to protect human
rights through appointing disabled persons such as the visually impaired citizens in some
sensitive jobs, it is not a must for this country to appoint them in such places in order to
reach the same targets.28Accordingly, opponents of appointing the visually impaired
citizens in the diplomatic posts believe that such viewpoint does not discriminate against
disabled persons because they lack the requirements of the concerned posts. The issue of
lacking the stipulations of a certain post, such as the medical one depends on judges' own
experiences, beliefs, and thoughts.

B. Proponents of Appointing Visually impaired citizens to Diplomatic
Posts:

The second group of judges — because of their different beliefs, opinions, and culture, in
short their ideological biases — totally contradict the first group which rejected the
visually impaired citizens" appointment. They believed that people with disabilities
should enjoy the same rights side by side with fully-able citizens. Moreover, they added
that the deprivation of handicapped citizens from holding specific positions because of
their disabilities represents direct discrimination against them:

The international agreements and the constitution ban all kinds of
discrimination against citizens with disabilities. Consequently the
deprivation from holding specific positions represents extreme
discrimination against them. All feelings of injustice, oppression and lack
of affiliation will be entrenched to them.%

23¢d Laraddl 43l juall e auliia j2 (555 Bl a5 ab LAY dald Ll S0 SS & Jiah dgale i 4 jlall s ) g
s A el claily e yile St 50550 (8 Cpaniba shaS aginaty Ol HLEAY) Gl aa Slia) Jla 4 e Dlad 13a i)
el LS canlile 38 5 (38 ye 2 (g3le ol i) i gd cagiens Bae ALk clld 5 cuiila gl agalea olaf e anaeld Al @il il
Ll ) agelgay ALl () sralation W (1 53 Gl sl aladil (e @l AaS Apa jladI 5 ) 55 (e asmy Ol cosl 55 g0 Ja Y 5 )5 0
FERPLIY
I dayile pe yeae Gl a5 (e g ¢ uaiill g sl shall clludl Cailla g3 Jaall juaill (5288 (puidal sall J sl dpnilly o il AaiDa p2e
4 e La g il (ye @l oy la g guia @il g o Madl < gl 6 J8Y) e Leail y e shall Gludly Jaall (4 iSal) alaiy)
A ga e ALl (a5 5k e B3
8The original reads: ¢ owbe shall @lld) Caitds € Al s Aalell ailla gl A (4 8l (pmani o Aia) J gall (oany <13
a1 I gasa sl ol (i 8 i ) DAY Jsall e ol il (ulé
8Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 5.The original reads: Ll
oy ol Jiag g i) 138 8 Qe 50 Galall) aia Saall ¢ gl DS @ ke Al 553 palai) (6 A8l cls
Allall e liia agaad Gy Lo 585 el 438 oLl Aipma il 5y Cpnil] oo 5al) L G3le a3l e o) 3) dlilaa) Taias Wil e
L aae g Mgl
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Accordingly, this judicial opinion clearly contradicts the previous one; they interpreted
the notion of discrimination from a distinct perspective. Such interpretation relies mainly

on their personal thoughts, experiences, and ideologies.

In addition, this opinion refuted the first opinion's argument regarding the absence of
disabled citizens' medical fitness. It finds that citizens with disabilities still enjoy
adequate fitness, and they can fulfill specific jobs in the diplomatic arena. Consequently,
they emphasized that medical fitness has to be assessed within the context of reasonable
arrangements provided by the Foreign Ministry:

The facilitating arrangements provide persons with disabilities with the

required fitness to commit certain diplomatic tasks and jobs. Thus, the

visually impaired — using a facilitating measure — may hold a position

in an airline company as one of its staff; nevertheless, it is not

necessary to work as a pilot whose task is to drive planes. Accordingly,

the visually impaired can undertake certain technical missions that

comply with his disabilities and are apart from a task that does not

comply with his disability.%
Consequently, this point of view believes that the entire prohibition of persons with
disabilities from diplomatic posts is considered discrimination against them, and it
contradicts the constitutional principles of equality and equal opportunity among Egyptian

citizens.

Unlike the first group, judges holding this point of view interpreted the international
conventions and the Egyptian constitution in a way that serves people with disabilities.
They believed that the duties and responsibilities of diplomats are likely to encompass
some managerial positions. Accordingly, they thought that there was no problem to be

done by the visually impaired with the appropriate measures provided by the Foreign

%Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note81, at 5.The original reads: Lic
Jeal) sdgr cailla gl S Jadd Mal dmy il ay ¥ Ay ld cpaa Aida g oS e Lo g Adida ol atla Ble ) 53 (il fay
dlge ol e el Lte G jall S0 Al il A81S NS5 (pe ae Il 4Bl g Al canliii Y CulS o 5 s LalS) @l
Jery o gl e ol 4l W) ¢ Jigall iala gl IS (ol ke AS iy Jaall y im Gadd 5atly 98 (Ul o (lad Al )
calgall 03 aLll) e saclus Y 4ilSled 3 suiiall J sam ol (1S (3 L Josagll 5 sl A Lol 5 ol il & DEY) Aage (3555 1 )k
L il o Lelal s gshil ASOAN il dddy Jady of A0 DUl pay A glae A e Sl i Al adllal gt Y
Al la a5 A A ppentl) [l illy Zlata W L oL a5 ¢l (3lais Y LU g eaida sl Ll el ol LA (g0 ety g <L
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Ministry, such as providing the visually impaired with assistants to help them in reading
and writing. In addition, they asserted that if a certain task has to be done by the visually
impaired diplomat by himself/herself for security reasons, it is possible to use modern,
adaptive, and technological means to enable him/her to do such a task without assistance,

such as using a specific scanner to listen to what is included in a certain document.®!

This viewpoint rebuts the opposing viewpoint through alleging that the facilitating
measures that should be provided by the Foreign Ministry must not bear its budget
unreasonable costs; accordingly, such costs can be easily afforded. Judges holding this
viewpoint believed that the whole matter in every job promotion initiative will include
only a few visually impaired citizens; consequently, it is not conceivable for the Ministry
to pay extra expenses in order to examine them via special committees, or to provide
them with facilitating means:

The ministry will not be obliged to provide citizens with disabilities with
the facilitating arrangements along their serving period. Furthermore, it is
inaccurate to allege that such arrangements are impractical, expensive, or
out of the reasonable limits. This is because these arrangements are
estimated according to every case and responsibilities of each diplomatic
function separately.®?

Those judges strengthened their viewpoint by demonstrating the privileges of the visually

impaired citizens; they argued that:

Losing sight does not mean losing insight, creativity and excellence;
furthermore, the visually impaired may be a stimulant for a person to
prove himself and his skills. The visually impaired citizens can enjoy

%IMahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 6.The original reads:
psiy o)) b A lia a5 (g IV gldal) Ll iy Ll Loty (e sl L) el | il g 5 il 5 Adandlay g
e Lias 8 sShall AEEY) HSaY Ly 4l s b gy g JAN) 5 ) 55 o330 3 ol LtV eadl ol (alai¥) ol L
O Aagas a¥) (313 0 5.5 AY) Jlae ) ity oL 5 S 5 56l A (8 oasba shoall 4 (ppmiany de s Calaga b 3 JUiall Jans
S A Apaall b S Sl Cppmin O Bidie (Saall (1ed A guadll 5 &y pudl S ltie Y 03 jie 43 oLl e sbal) e
BASLaall L 5) 5385 o yry La @3 (ania (pa g can L 4S 5Ly () () 59 dagall 03¢ oLl (e (adlaptive technology) s L s
el A gr V) Clad) Sles e Lelaad oty 31 Colativaa) 4393 Lo JS) g L) cJUlall Janns o ol asla sl
sali(scanner) &l s Jll 5 Adda ol oda 8 Gl G sllaal) ddall Q8L Lo 55 0388 Y o e (sl ol Glé My
35Sl AEEEY) AlSAY i 5 43le ) sy sdiia | juad 2xy

92Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 6. The original reads: «if L
b s e il ol Cgus 50350 Ol ¢ Ll g aslo sl bl Caills gy e oale (el e Jla 4y elead ais Y
OF TR & ey A e ST o gshaiis dlee e N A5 cagiend Bae Alka duiida gl agalge o1 (e agiSad i) il
saa o daula sl Adida 5 JS il ghunal 885 g Alla JS oy a8 pull] Gl (Y el giaal) 3 50a
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some characteristics which their sighted counterparts don't have, for
instance the Arabic Literature Dean Taha Hussein who enriched the
Arabic Library with original literature all over the world. He also held
several academic and governmental positions, for example as Minister of
Education.®
Ultimately, those judges concluded their opinion through stating the most essential point
in their arguments, namely the achievement of democracy and equal opportunity
principles. They confirmed that the nomination of the visually impaired in diplomatic and
consular posts reflects how civilized Egyptian authorities. Nations are judged on how
much they respect their nationals and their major freedoms. Appointing the visually
impaired to a diplomatic position is a source of pride for Egypt among foreign nations.
Moreover, it reflects how much Egyptian authorities respect citizens' right to work despite

disability.%*

To sum up, proponents of visually impaired citizens' appointment to diplomatic and
consular posts believe that they have the right to equal opportunities with their fully-abled
counterparts. Hence, they should not be deprived entirely from holding these positions in
a comprehensive manner. In addition, they asserted that it should be taken into account
that the occupation of certain posts is subject to the discretion of the Foreign Ministry in
light of the visually impaired 's ability to do what the concerned position might require
them to do. In other words, the Ministry is obligated to appoint the visually impaired
citizens to diplomatic posts commensuratewith their abilities after providing the necessary

facilitating arrangements.

9Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note 81, at 7. The original reads: ¢

O S Gl ety 288 ¢ (55l 5 g ) Ol CLEY ) Sl 0 Sy 38 Asl o ¢ s 5 1Y 5 8 ey aiadl) (e aiay Y eadl

B Jlae Y (e 20l A yal) LSl (g3 () ¢ ada o pal) oY) dee b e Jla i 5 peanal) agdl 1 LeSTiay Y L) e

bl 55 Lie S 5 e sSall 5 el YT Caualiall (o pandl 155 0 LS can) il (W1 38 (IS alas Y

%Mahmoud Hassan Ghanem vs. the Foreign Affairs Ministry, supra note81, at 8. The original reads: (=

el i) 5o 5 4y el bl jumas (sae Sy O 4l o il 5 asla sl Gl Cailda g b pead) 538l (puibal sal)

e ) il (il g 48 s J sl Camal 5 sl 33 QUi 2 plae 3 LV (3 s (5ol 4 e e ) 8 La guad

D ie N5 JAN jhan gia Of oaile sha Al 5 Sl (et ) (paad (LS (g G AadlaY) gl a5 Leilal g (3 sia] Leal i)

13 2l ad ~Land) 5 Jand) 8 4] &) gall il ol jin) (sae (uSiny Alliny cagaal Leliiats o sy Al gAY laldl il (sl
el 8 (e a8 I ubuad) 5 alel) Cuaial)
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C. The Advisory Opinion of the General Assembly for the advisory and
Legislation Departments Regarding Visually impaired citizens:%

Because of such controversial judicial opinions regarding the visually impaired
appointment to diplomatic and consulate posts, the issue was presented to the General
Assembly's Advisory and Legislation Departments in the Egyptian State Council for its
legal opinion.®® The General Assembly supported the viewpoint of the first group on the
grounds that the medical and health fitness levels needed to comply with the requirements
of the job that are set by law. Consequently, the General Assembly concluded that the
visually impaired do not meet the required fitness levels for diplomatic posts. The
General Assembly highlighted the reasons:

Missions of diplomatic posts, include mainly the corresponding means
usage in various types especially encrypted messaging, beside the ability
of an effective contact with foreign countries representatives. This
communication imposes the diplomat to detect the impressions and
excitements of other countries representatives and their behavior to be
conveyed to his own country officials. These affairs are appreciated in
nation's relations, as these tasks are supposed to have several individual
meetings with counterparts some of them are secret. Furthermore,
missions of documentation, attending conferences and accompanying
the participating delegations need sense of sight, as the person in charge
should do it solitary without assistantship.®’

Comparison and Analysis:
Despite the fact that each judicial stream relies mainly on the same legal provisions,

namely the International Convention on the Rights of Persons with Disabilities and the

%The General Assembly for the advisory and Legislation departments at the State Council (2013).
The General Assembly is considered the competent entity that adjudicates the debatable matters between
diverse advisory departments. The Original reads: Aol Gadaar g il g (58l ol dpa ganl) dpmanll
& el
%File n0.1139/3/86 — session 9/10/2013 ‘
9The General Assembly, supra note 95.The original reads: (e oule shall Gllull eliacly dda siall algall cuilS Ll
sl an ae Juadll doal ) e 50 ) ALl Leia 5 il dals Lge il Cilisay Al ) Jila g aladin) ool (S5
ases Al sl s AV Jsall JTies (e ags il (e V)5 ) jnnil 4313 e shall G (e Jaal 5301 138 4um jiy Ley HpiaY)
2003 (pa Jaall 138 dim iy Lae Slmd Jsall e 8 5008 Jae ) sal LS a5 Ll ity ) A0 5l (d ghasall ) I3 Ji) s sl
Ayl e )y gl Ll aelise (550 0 ki e 1 e Lgad oasba shaall )55 o W) Ol (S Y 3l 5 400 5 e 305l il L)
5 il s ALl clind) (alaia) 55 (8 G0 e sall ( peaal) bl sall dlea 5 3acbie algar ol sball g 3Uaa) e Sliad
Ui LK ol 9 AS HLall 5 g8 o)) A8 ya g ) paigall ) gaian g (33 8l Lein e A5 bl i) Ly CalSall laidl @) JleeY)
ALl s 88 050 el dsay pead) 388 G adli Lo o L s Baclie 50 03 e L asliy peadll dandy L a5y (e g
Agn Al 5 )5 5 ol (oA Aflusall (el b 4flla Gz g yeal) 3550 D5 smn VS ey Aiada sl ol Janl T sl Callaiall dpaall
gmbashy Galaddda b Gpaill
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Egyptian constitution and laws, they reached distinctly different conclusions. | think that
each group believes in certain ideas, and wants to reach a conclusion that complies with
such ideas. These ideas may be derived mainly from the judge's ideologies, personal

thoughts, experiences, and education.

| think that the opponents of the visually impaired citizens appointment to diplomatic and
consular posts adopt certain ideas that are not as democratic, civilized, and open minded
as the second group. Despite the fact that such a stream pretends to manifest their
rejection to appoint visually impaired as diplomat on a practical and pragmatic basis, for
example the expensiveness and cost of the facilitating measures provided by the Ministry
and the absence of the required fitness level, | believe that such arguments are not the
principle ones. The major reason for their refusal is their personal attitude towards
disabled people. I do not question their belief in the right to work of people with
disabilities, such as the visually impaired; however, this right is limited to certain
professions. Such an opinion finds that the right to work for these people cannot be
extended to certain posts, namely the "sovereign" ones, even if such disabled people are
qualified to fulfill the professional requirements. According to such a view the exclusion
of visually impaired citizens from the diplomatic and consulate fields does not entail

discrimination against them.

| think such a point of view is widely adopted in Egyptian society; it is a common notion
in Egyptian culture because of our education, exposure, vision and attitude regarding the
disabled as a whole and visually impaired in particular. Accordingly, we cannot find a
visually impaired judge, a military officer or even a police officer who is visually
impaired even if his qualifications and capabilities are enough to qualify him to work for
these sovereign entities. I am not arguing that he may be appointed as an officer whose
task is to pursue criminal in the street; rather the administration is bound to find a suitable

and appropriate post that complies with his competences.

On the other hand proponents of visually impaired appointment to diplomatic
positionsunderstand the same legal provisions from a different viewpoint; they handled
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this matter from a distinct legal viewpoint. They believe that visually impaired citizens
have the right to be appointed to every place and profession that complies with their
abilities and capacities. Moreover, they think that the exemption of visually impaired
from special posts contradicts international conventions and the Egyptian provisions of
equality, equal opportunities, and nondiscrimination. Accordingly, judges in this judicial
stream differ mainly from the first one; they interpret international conventions and the
constitution in a way that serves people with disabilities. Furthermore, they try hard to
balance disabled people's human rights which involve their rights to work and to be equal

to able-bodied people on the one side and their capabilities on the other.

| believe that such massive conflict in State Council jurisprudence regarding these two
positions can be comprehended in light of their distinct education, culture, and personal
formation and thoughts. This is the rational interpretation that may clarify the significant
mental differentiation between judges to comprehend certain subjects, despite the fact that

such a subject is governed by certain, specific, and fixed legal provisions.
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V. Appointment of Women to Public Service

According to successive Egyptian constitutions women are equal to men in their rights and
responsibilities.®® Nevertheless, the issue of appointing women to public servant positions
including as judges in Egypt has been a controversial issue for many years. Despite the fact
that the Egyptian Constitution and laws guarantee equality between men and women in
almost all fields of life, such an issue is contested in State Council case law. Some cases

support women serving as public servants and judges, whereas others strongly reject this

notion. | shall demonstrate firstly the appointment of women to public posts then in the
judicial ones.

A. Appointing Women to Public Posts:Fawzia Michael Hanna v. Minister of Health® and
Mona Taher v. Minister of Health:1%

There are two cases that reflect the two main judicial viewpoints regarding public service
appointment.

1. Proponents of Women Appointment to Public Posts:

The facts of the above two cases Fawzia Michael Hanna v. Minister of Health and Mona
Taher v. Minister of Health are almost the same. Both plaintiffs held Bachelor degrees of
science from Cairo University and then applied to the Health Ministry for appointment as
chemists in its laboratories. Both of them succeeded in the Ministry exams, and signed all of
the required official papers in order to be hired; however, the Ministry rejected their
appointment in spite of their successful applications. Consequently, each plaintiff filed a
lawsuit against the Ministry of Health before the Judicial Administrative Court.!®* The
plaintiffs alleged that in spite of fulfilling all of the required conditions for the concerned
posts, the Ministry still rejected their appointment. The court decided on 29/6/1960 in Fawzia
Michael Hanna v. Minister of Health and on 28/12/1960 in Mona Taher v. Minister of Health

that they deserve compensation for being dismissed as chemists in the Ministry laboratories:

% Several Constitutions have equalized between women and men, such as Egyptian 1923, 1930, 1956,
1971, 2014 constitutions.

%Fawzia Michael Hanna v. the Minister of Health.1 (1960).

100 Mona Taher v. the Minister of Health.1 (1960).

101Fawzia Michaelpursued the suit no. 1137 for the judicial year 13, whereas Mona Taher pursued the
lawsuit no. 395 for the judicial law 14.
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The Ministry of health has to compensate the plaintiff because of two main
reasons; firstly, the competition announcement does not involve any legal
condition that stipulates the appointment has to be for men only. Secondly,
the plaintiff fulfilled all the legal conditions and the medical examinations
that are required for the post; consequently, she has to be appointed without
any restrictions and obstacles.!%?

2. Opponents of Women Appointment to Public Posts:

The Ministry of Health appealed the above two verdicts before the Supreme Administrative
Court as a second degree court.!®® The Supreme Court abolished the first degree judgments
and reached a different conclusion based on a distinct interpretation of the constitutional
provisions of equality and equal opportunity among Egyptian citizens. The court decided on
21/3/1963 for Fawzia Michael Hanna v. Minister of Health and on 28/2/1965 for Mona
Taher v. Minister of Health to reject their appointment as public servants on the basis that
they were not discriminated against rather it was a question of ministry discretion:

It is not a breach of legitimacy or equality concepts, if the plaintiff is not
appointed as a chemist in the Ministry laboratories. Not only do the
excellence and efficiency criteria qualify the applicant for the concerned
post, but also there is another criterion which is the administration's
discretionary power in the light of the applicant's marital status, gender,
environmental conditions, tradition and custom.%

Accordingly, the Court recognized the notions of custom and tradition as essential criteria in
the public post appointment. It considered that such legal viewpoint complies with the

Constitution and the existing laws as its main goal is public interest and the common good:

The administration has the right to assess the validity of an applicant woman
to fulfill the conditions of a certain public profession in light of some
environmental factors, traditions, social customs, and the nature and
responsibilities of the post itself in order to achieve the public interest and

192Fawzia Michael Hanna v. the Minister of Health, supra note99 at 2.The original reads: (s daSaall coad
Al gl Vsl GY) dadla aae dayd (e ld Ailaall Jas 8 Y oy Jebaall daliasy e digdh g Jaally GailY) Al de
¢ sile ﬁuﬂiﬁbm‘ﬁw}‘f\ﬁ\ uw;ﬂ\&&mjm&bw@ﬁ}m%\cﬂ| o é\aﬁbayh L ladll
o sl i 3 10Y) (e Ul Lt ane 8 el

103The suit no. 1137 for the judicial year 13 was appealed by the appeal no. 2536 for the judicial year 6,

whereas the suit no. 395 for the judicial year 14 was appealed by the appeal no. 898 for the judicial year7.
1%4The Minister of Health v. Mona Taher.2 (1963). The original reads " < i & lab (s (et s dac el (panfi ade 3 j2a
Dbl sa G BliSl 5 Bl Y ¢ B sl Tase g Ao g piadly AT e (5 sk Y delaal) daliany eSS Jeall dilie i s
Al Al g Al (g kg (aiadl g Ao Laia ) ANA) Jia 5 oY) W 5o 5 ja) julea @llia Lail 5 daladl Aads sl o 5l 2ua sl
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the common good. The court asserted that such conception does not
contradict with the constitutional principles of equality and equal opportunity
among citizens in Egyptian society.%®

Moreover, the Court tried to rationalize its legal viewpoint by focusing on the conception of
women's comfort and relief. Accordingly, the Court contended that the nature of the post that
the plaintiff sought may exhaust her as such posts necessitate the continuous and
considerable travel from one place to another. This may force the plaintiff for example to ride
livestock on bumpy roads, or towalk on foot for long distances, or even to accompany taxi
drivers alone. Consequently, the Court concluded that such risks and hardship, if imposedon
a woman violates the appropriate conditions that should be provided for women in public
posts. Accordingly, if the administration limited such kinds of jobs to men, this is due to their

capability to bear the hardship and burden.%®

Ultimately, the Court tried hardly to convince its legal audience of its judicial viewpoint, and
it depended on more than one argument for such mission. I strongly believe that the massive
differentiation in the previous viewpoints is related to judges' different ideologies and

experiences.

B. Appointing Women to Judicial Posts:

Not only have some courts rejected the appointment of women to public posts, but also there are
other courts that have dismissed women appointed as judges in judicial entities in Egypt.

1. Proponents for Traditions and Customs notions as Criteria for Women Appointment
to Judicial Posts: FawziaAbdElISattar v. Minister of Justice and AmenaMostafa v.
Minister of Justice:

195The Minister of Health v. Fawzia Michael Hanna. 3 (1960). The original reads: e oay siwall O 13l

dabd&é;h\.d\u’ﬁU_é.}llMe@eﬂziﬂ\i\.};hﬁﬁ&b\ﬂl&dp 1S caliag @l U ¢ dalall (3581 8 3 glusall

Leie Gl 5l Lils AL Gl Y 5a¥) s alal) ellall 168 Ll jusa 5 Aduda sl Aagada y o jall g I GlSa) 5 Al
1%6The Minister of Health v. Mona Taher, supra note104 at 4. The original reads: dJebadl Zalias dacaall Ll s Al Ak )
Lo ¢ 300 QIS el jaY AY aga (pe JEEY) 5 S s Aiulh ) o34 G ()5 ¢ maall 35 5_all L Al (o Al Al 3 La 5S1 oS
Aadall sda & Gy 63 yaay 3 yaY) Lﬁ"b“' 488 o o ¢ A sha il e\ﬁ‘}[\ L;.:: oudl b ¢y 5 elllus Lﬁ ol gall Cals gall I8 s sy
il gl o3 i 5oV dga b STy Aalal) ks gl 8 Bl all La b 5 g A AL gl pe o e B el e e ji 130 halall
Lelida g Leile) daad e a8V sl
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The above two cases Fawzia Abd El Sattar v. Minister of Justice and Amena Mostafa v. Minister
of Justice relate to the appointment of women to judicial posts. The plaintiffs in both cases held
Bachelor degrees in law, and applied for appointment in the judicial posts. The first one applied to
be a judge in the Egyptian State Council, whereas the second plaintiff aimed to be a lawyer in the
Governmental Cases Department.'%’In spite of fulfilling the requirements set for these professions,
the Minister of Justice rejected their appointment to the judicial posts; consequently, each one

filed a lawsuit against the Ministry of Justice in protest.'%

Both first and second degree courts refused to appoint them on the same basis as shown before,
namely customs and traditions in the Egyptian society which restrict their appointment:
Women may not be entirely prohibited from being appointed as judges or members
in the judicial bodies, otherwise viewpoint shall actually violate the constitutional
conceptions of equality and equal opportunities between people in the Egyptian
society.1%
Despite the fact that the court prohibited an entire ban of women appointment as judges, it
introduced a serious exception. The Court asserted that the Ministry has the discretionary
power to determine the appropriateness and convenience of its decision; it has the power to
set the appropriatetime for women to hold public posts, such as judicial ones. Such power is
granted to the Ministry without any judicial supervision as long as its main goal is to achieve
public interest and the common good. Accordingly, the Court contended that if the Ministry
decided to exclude the plaintiff from judicial posts because of the inappropriate time for the
appointment, the Ministry did not violate the Egyptian Constitution as long as such a ban is
temporary. The Ministry has to undertake such power in light of the environmental
conditions, customs and traditions, social considerations, and the nature of every post.

197The Arabic translation shall be "&lu 4 Sall Llad A1 5) 4 gall Licad 40

198The first plaintiff pursued the suit no. 30 for the judicial year 4 before the Administrative Judicial Court whish

issued its judgment on 2/2/1952, and it was appealed before the Supreme Administrative Court by the appeal no. 243

for the judicial year 6 and the judicial verdict was issued on 22/12/1953.

The second plaintiff filed the lawsuit no. 33 for the judicial year 4 before the Supreme Administrative court which

issued its judgment on 20/2/1952.
109rawziaAbdEISattar v. the Minister of Justice. 2 (1952). The original reads: <l slls G siall 8 da i ol el 8l slse uaiia
Aiay 3hall Gl s Y LS 5l shosall fasad i lld (IS Y15 Jlae V1 5 cailla gl o3a 5 e (3lae dn s e Lilasa jlsm ade sa il gl pally
Al gl o) eliadll cuaia il ey JS A g Aallas
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Moreover, the Court added that such conception is totally apart from women contempt or
detraction in her society.!%

Accordingly, the Court considered some criteria, such as customs and traditions to determine
the appropriate time for appointment. Not only did the Court set the notion of "the
appropriate time" as an exception, but also it determined a new exception for women's
appointment as judges. The Court decided that the woman applicant has to be "developed and

valid enough” in order to hold a specific profession:

The Ministry shall have the discretionary power to determine whether or not
a woman has been improved and developed enough in order to be
appropriate for a certain post. Accordingly, the Ministry is obliged to
equalize between a man and a woman if such woman fulfills all the validity
reasons to be appointed in the concerned post.t!!

Thus, it is obvious that the court relied mainly on subjective criteria for women's appointment
in judicial bodies. Such criteria varies from one judge to another according to each judge's

experience, personal knowledge, environment, and ideologies.

2. Opponents for Traditions and Customs notions as Criteria for Women Appointment
to Judicial Posts: Hanem Mohamed Hasan v. Minister of Justice:

The court in Hanem Mohamed Hasan v. Minister of Justiceadopted a distinct legal
viewpoint; it did not consider custom and tradition as criteria for women's appointment to

judicial posts.

The plaintiff in this case held a Bachelor's degree in law, and applied for appointment as a
judge at the State Council. In spite of fulfilling the requirements set for such a position as in

110AmenaMostafa v. the Minister of Justice. 2 (1952). The original reads: .8 Jlaal dadle ddalus 5 la¥1 aiaf
30 dad 5 gb colimilly JaallS Aalall Caills sl 5 Coumaliall (amy 3l yall 4 V%5 ) i gl AaiDla (500 Chusnl 8 (g 85 () 500
ina Y5 ¢ Wil s Aala s JS Jlsal y AaeLaia ) ol jliie ) 5 Cayall 5 2l 5 Al g play SIS b dpagiione 4y il gilalis aaliay
Callay Y Aaa gl oda Lol il ey cmy ol gl () Anay Al il 8 e ) (el ade alall llal) i) Ll eliaidll (g Lile
bl ) (ED S oY) W e o) Wil S o) 81 pall ASa (e Ll @13 ey W 81 jall (paamt pae sl
MFawziaAbdEISattar v. the Minister of Justice, supra note109 at 5. The original reads: aalull 55123 & ji o)) sy
OV Bl ol ¢ Al gl o) Cuaiall 13a Jadd adlall as ) @) sk 38 dasa Caaia gl Al gl duilly B el S 13 Lo an 4y sl
el gl Adda gl @l dally Ja b Lea sbasi o) Leale IS Faadlal) Claa) b i 3l yal)
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the other cases, the Minister rejected the appointment; consequently, she filed a lawsuit
against the Ministry of Justice in protest.}*2Despite the fact that the Court reached the same
conclusion as the previous judgments, its legal verdict contradictedentirely the previous ones.
The court confirmed that the Ministry regularly excluded women from judicial posts because
of two main reasons. The first one relates to the Egyptian social customs and traditions which
involve the conception of inferiority; women are lower than men due to their physical
formation or because they may be underdeveloped if they are compared to men. Secondly,
the mistaken comprehension of the Islamic Shari‘athat women are forbidden from being

113

judges.

The court decided to discard the notion of custom and traditions as the main criteria for

appointment to judicial posts. The court emphasized that women can hold public office:

The role of custom and traditions in Egyptian society has been developed in
a way that admits women to hold public office. Accordingly, it shall not be
admissible anymore to exclude women from public posts and judicial
professions because of custom and traditions, tough environmental
conditions, or even some posts special stipulations.'4

Despite the fact that the court reached the same conclusion as the previous judgments, it did
not rely on traditions to exclude the plaintiff.The court used the argument of Islamic Shari'a

to dismiss the plaintiff from being appointed as a judge:

Because of the fact that the appointment of women as judges is a
controversial issue in Islamic Shari'a, the Ministry is totally free to adopt one
of the two contradicting opinions as long as it is aiming at achieving the

12The suit no. 316 for the judicial year 20 before the Supreme Administrative Court, and the judgment was issued
in 2/6/1979.

113Hanem Mohamed Hasan v. the Minister of Justice. 2 (1979). The original reads: el lede <y Al jalial)
Ol 8 et Ll 4y jemall i) 8 53 g sl Ledgaa) Iy e 1Y) sliail) a8 A dall (pnd AaiDle aday U i 4y 510
Lo sS5 Al Gy o) g Ja )l e ULE 815 (5 sine 0l L) e sl pall ) sl S paianal) 3505 6 Jiaial) Cayall tlagl sl il
Sal)l a5 53 Y Ll e Ll dag i) Ay aila) agdl) Legailiy ¢ AAEDN  alall 7 5lae 3 da )l e bl ey ) ¢ GBI
Meliadl) 43Y 5 Lgia s Lgie 3l e daladl il )

1414, at 4.The original reads: & 3 3 all oy Cal yie ) Jlae (3 &y shi B (5 eanal) adinall & Cosall 2o @ ) daSadl) X355
Conaia 285 e 81 el (o yad Cailda gl Jhsal s Al Gyl D 5 Cajal) ) SLELY) G ey dns § e Y Ley Aalall Ciilda gl 5 Caalial)
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public good.!*® Accordingly, the Ministry is right to rely on the religious
opinion that bans women from holding judicial posts.'®

3. The Egyptian State Council General Assembly opinion:*’

The notion of prohibiting women from being appointed as judges has been continued from
the 1960suntil now. Accordingly, the General Assembly of the State Council*'® decided in
2010 with almost total consensus to defer the appointment of women as judges in the
Council. The judges argued that the dismissal of women is due to several reasons, such as the
seriousness and importance of the issue which necessitates more time to be studied well.
Moreover, the judges argued that such a deferral may take place due to the lack of safe and
secure places for women to stay when presiding over a trial and the lack of nurseries for their
children. 1 totally believe that the actual reason for such a rejection is judges' own beliefs and
ideologies regarding women's appointment as judges. These conceptions are strongly related

to customs and traditions in the Egyptian society.

C. Comparison and Analysis:

Despite the fact that each judicial opinion relied on the same legal provisions, for instance the
International Declaration of Human Rights and the successive Egyptian constitutions®
which provided for the equality of citizens before the law in their rights and duties, they
reached different conclusions.

The legal viewpoint which granted the Ministry wide discretionary power concerning the
appointment of women to public and judicial posts depended on subjective criteria, for

instance customs, traditions, social circumstances, the appropriate time for appointment, and

1151t is worth mentioning that Islamic Shari‘a involves two contradicting religious viewpoints; the first one
admits women to hold judicial posts, whereas the second one bans such concept.
1161anem Mohamed Hasan v. the Minister of Justice, supra note 113 at 5. The original reads: .V i el
81 dga (s G baas B5e Om AaaSlY) dag il (3 ANIAL) ) 5aY) (g s elimlll Aipda g0 81 el Gl @ gamga O pe s se (il
G AV O A el il g 5 i (8 3ad) ]

1"The Egyptian Center for Women's Rights, Brocken Justice in Egypt (Dec.2010), available at
http://ecwronline.org/?p=1187

118The General Assembly of the State Council is composed of all chancellors and judges of the State
Council who have the right to vote in its decisions.

119 The Egyptian constitutions starting from 1923, then 1930, 1952, 1971, 2011, 2014 and their amendments
provided for the equality of citizens before the law in their rights and duties.
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the improvement and development of women. These criteria depend mainly on the judge's
social thoughts, education, and environment; accordingly, it may differ from one judge to

another and from one time to another.

Despite the fact that some of these verdicts were issued over sixty years ago, this study
compares these legal judgments in relatively close proximity in time in order to demonstrate
the subjective intervention of judges in their decisions. Thus, both cases which relate to
women's appointment to public posts took place in the 1960s. In addition, the other two
judgments that excluded women from being appointed to judicial posts because of traditions
and customs criteria took place in the 1950s, whereas the verdict that contradicted with such
viewpoint was issued in the 1970s. It is irrational to argue that the main reason for the change
in the court's viewpoint is the time factor, namely the ten years between the two
judgments.*?® This is because in 2010 the State Council General Assembly readopted the
former legal opinion which relied on custom and tradition as main criteria for women's
appointment. Accordingly, the main reason for the change in the legal position between
judges is the distinction between them in their personal experience, thoughts, beliefs,

conceptions, ideologies, education, and environment.

Regarding women who applied for appointment as chemists in the Health Ministry
laboratories, the first degree court applied the exact rules that were stipulated in the
constitution and laws, namely the efficiency criterion; consequently, the court adjudicated to
assign them to such posts. The court excluded customs and traditions by stating that the
plaintiff had to be appointed as long as she fulfilled the required legal and medical
stipulations. Whereas the second degree judges, because of their own beliefs regarding
women, placed heavier weight on the existing customs and traditions. Moreover, they tried

hard to promote the idea that the verdict was in favor of the plaintiff particularly, and women

120 Accordingly, some may allege that the main reason for the massive change in the legal viewpoints
regarding custom and tradition is the time criterion. They may argue that judges who issued the judgment in
1979 were mentally developed enough if they were compared with their counterpart in the sixties;
consequently, they ignore the criteria of custom and traditions as main reasons for appointment. | strongly
believe that such viewpoint is inaccurate because the notions of traditions and custom are still adopted till
nowadays; accordingly, it is not a matter of time development. | think the General Assembly of judges that
took place in 2010 and readopted the conception of traditions is a strong evident for the correctness of my
viewpoint; it is a matter of judges' differentiation in their ideologies and personal experience.
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in general, by protecting them from the surrounding environment. Consequently, the court
alleged that customs and traditions aimed at protecting the working women from hardship
and fatigue. They tried hard to demonstrate that their judgment was derived through the pure

application of law and logical deduction of the facts before them.

Furthermore, the appointment of women to judicial posts in these cases encompassed some
subjective criteria too. Some judges relied on the same notion of customs and traditions as
criteria for holding judicial posts. The court, in these cases, added some additional
conditions, such as the appropriate time for women to be hired and the validity and their
credentials to hold certain positions.

The negative impact of such criteria is that the conception and comprehension of customs
and traditions differ substantially from one judge to another. For instance a judge who was
born and brought up in the city might have a distinct point of view regarding customs and
traditions if compared to his counterpart from rural areas. In addition, such standards vary
from one period to another; consequently, the verdicts that were issued in the 1950s relied on
customs and traditions as criteria to hold judicial posts; such thinking involved the idea that
women were lesser developed than men.t?! On the contrary, in the 1970s the court explicitly
dismissed the notion of traditions; however, in 2010 Egyptian State Council judges implicitly
readopted customs and traditions as the main criteria for holding judicial posts.'?? These
traditions involve the conception that it is not the appropriate time for women to serve as
judges in the State Council.*?®

Ultimately, |1 do not question the accuracy of the verdicts; rather | want to highlight the

differentiation in judgments due to some judges' subjective viewpoints.'?* In addition, | want

121 | am arguing that the Egyptian mentality as a whole adopted and still adopts the notion of masculine.
Such social ideas may reach the judicial verdicts and opinions in many places.

1221t is worth mentioning that the State Council judges did not explicitly reject women from being appointed
as judges because of custom and traditions; rather they preferred to say that such issue needs some time in
order to be studied well.

123 Of course, | am not aiming in this study at contradicting the State Council judges' viewpoints regarding
the appointment of women in their courts because | am one of them; rather | am trying to  a certain matter
which is the judges' psychological effects on the cases that they are adjudicating.

124 | want to assert that such viewpoints of judges are not intentional at all; rather they may be part of
judges' personalities.

54



to emphasize the point that if some courts explicitly recognize the criteria of custom and
traditions for the appointment of women in public posts generally and judicial professions
particularly, such customs, traditions, and environmental conditions are absolutely assessed
in the light of the judges' education, environment, ideologies, beliefs, perceptions, and
thoughts.
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Conclusion

Judges are human beings who are impacted by their environment; accordingly, they are
affected by their education and experiences, and by the prevailing norms of their society.
Such factors and effects are reflected in their legal judgments. Consequently, judges' work

cannot be described as the mere application of law because such a description is not accurate.

A judge legislates according to his own particular interpretation of a certain legal provision in
a manner that may broaden or narrow its scope of application in order to achieve justice from
his personal point of view. This process is a mental activity which depends substantially on
the way a judge comprehends a rule of law. Such comprehension differs from one judge to
another according to education, personal thoughts, experiences, environment, and ideologies;
this is what is called "judicial activism." Judicial activisms are these personal ideas and
principles which judges may include in their legal decisions unintentionally because of their

ideological biases.

This study highlights judicial policies that are seen in several human rights cases in Egyptian
State Council jurisprudence. Judges differ in their comprehension and interpretation of many
notions and conceptions, for instance of what constitutes public order, personal freedom,
discrimination, and customs and traditions in Egyptian society. The study does not question
the accuracy of the presented case study verdicts; rather it highlights differences among

judgments due to judges’ subjective viewpoints.

Because of the fact that judges legislate in many cases, their legal decisions in these cases
might not be legally anticipated; consequently, this may lead to contradictory judgments. The
multiplicity of the contradictory judgments in Egyptian society because of this judicial
activism may introduce uncertainty in the legal judgments among Egyptians which may lead
to negative consequences. Accordingly, judges have to present every controversial and
contradictory issue to the Unifying Circuit in the Supreme Administrative Court in order to
unify the diverse viewpoints. In addition, they have to respect, apply, adhere to, and comply
with such Circuit’s legal decisions in order to avoid or reduce the notion of contradictory

judgments in Egypt.
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