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CHASING PERFECTION: COLLATERAL
INDICATIONS AND AMBIGUOUS DEBTOR
NAMES ON FINANCING STATEMENTS
UNDER ARTICLE 9

Abstract: Article 9 of the Uniform Commercial Code sought to create consistent
commercial laws governing secured transactions across the United States. One of
its principal tenets is that secured lenders must provide notice to other lenders of
their stake in a debtor’s personal property or fixtures. Secured lenders do so by
filing a financing statement, a form that third parties can access to see who has a
security interest in what. Two important aspects of the financing statement are
the collateral indication and the debtor name. This Note will explore the nuances
of the collateral indication and debtor name in light of In re Financial Oversight
and Management Board for Puerto Rico and In re 180 Equipment, LLC, cases
arising out of the First and Seventh Circuits, respectively. This Note argues that
Article 9’s collateral indication requirements on the financing statement must not
be construed to require third parties to search outside a secured lender’s filings to
determine what collateral may be subject to a security interest. Requiring would-
be creditors to do so is against the express purposes of the Uniform Commercial
Code and creates uncertainty and an unnecessary burden for such creditors when
conducting their diligence. This Note further argues that the First Circuit was
wrong in its determination that the financing statement did refer to the debtor in
question because when a novel issue arises under Article 9, an interpretation that
promotes one or more of the Code’s stated purposes should be preferred.

INTRODUCTION

The United States’ credit market is the largest in the world and permeates
throughout the economy and countless markets.' Credit allows individuals to
purchase homes, businesses to conduct operations and pay employees, and
governments to finance its functions.? Given the prevalence of credit and its

! See Kevin McPartland, Understanding the 841 Trillion U.S. Bond Market, FORBES (Oct. 11,
2018), http://www.forbes.com/sites/kevinmcepartland/2018/10/11/understanding-us-bond-market/#9d6
b2al7caf81 [https:/perma.cc/9CGV-MAEL] (detailing the size of the credit market and presence in
everyday transactions). In the United States, the bond market is valued at $41 trillion and approxi-
mately $500 billion in bonds are exchanged every day. Id. As of October 1, 2019, the U.S. National
Debt exceeded over $23.6 trillion. US DEBT CLOCK.ORG, http://www.usdebtclock.org [https://perma.
cc/3RTQ-HRBN].

2 See RAYMOND T. NIMMER ET AL., COMMERCIAL TRANSACTIONS: SECURED FINANCING: CAS-
ES, MATERIALS, PROBLEMS 9 (3d ed. 2003) (describing various uses credit has in the United States).
Credit also enables people, businesses, and government entities to borrow funds, write checks, and
make daily purchases. Id. at 7.
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enormous impact on the economy at all levels, legal scholars recognized the
importance of having uniform laws to govern credit transactions secured by
interests in personal property and fixtures.’ This recognition prompted the cre-
ation of Article 9 of the Uniform Commercial Code (UCC or Code), which
governs most of such transactions.* The simplest example of a secured transac-
tion occurs between one lender and one debtor: the lender gives the debtor a
loan and, in return, the debtor grants the lender a security interest in its proper-
ty.” If the debtor fails to comply with the terms of the loan and defaults, the
creditor may repossess, sell, or otherwise dispose of tangible collateral, or if
the agreement so permits, accelerate the debt.® The agreement between the
lender and debtor is a security agreement, and the lender attains the status of a

3 See William A. Schnader, 4 Short History of the Preparation and Enactment of the Uniform
Commercial Code, 22 U. MIAMI L. REV. 1, 1 (1967) (discussing the proposal of uniform state com-
mercial laws by the National Conference of Commissioners on Uniform State Laws in 1940). “Per-
sonal property” is defined as “[a]ny movable or intangible thing that is subject to ownership and not
classified as real property.” Property, BLACK’S LAW DICTIONARY (11th ed. 2019). The Uniform
Commercial Code (UCC or Code) defines “fixtures” as “goods that have become so related to particu-
lar real property that an interest in them arises under real property law.” U.C.C. § 9-102(a)(41) (AM.
LAW. INST. & UNIF. LAW COMM’N 2018).

4U.C.C. § 9-109(a) (defining the general scope of Article 9). Article 9 does not govern transac-
tions secured by real estate. /d. § 9-109(d)(11). Although there are many similarities between these
transactions and transactions secured by personal property and fixtures, the drafters of Article 9 rec-
ognized that separate bodies of law already existed for real estate financing and doubted that states
would change their existing laws. See NIMMER ET AL., supra note 2, at 9. Other transactions that Arti-
cle 9 does not apply to are listed in section 9-109. See generally U.C.C. § 9-109(d).

5 See JAMES J. WHITE ET AL., PRINCIPLES OF SECURED TRANSACTIONS 2 (2d ed. 2018) (provid-
ing an example of a basic secured transaction). The Code defines “security interest” as “an interest in
personal property or fixtures which secures payment or performance of an obligation.” U.C.C. § 1-
201(b)(35).

6 See U.C.C. §§ 9-609 to -610 (stating the secured party’s right to take possession of collateral
after a default and its right to dispose of collateral after default). The word “default” is not defined in
Article 9 and is left to the parties involved in the transaction to define the term. WHITE ET AL., supra
note 5, at 232. Some common occurrences that parties include in their definition of the term “default”
that may trigger the default are the debtor’s nonpayment, the debtor experiencing bankruptcy, an as-
signment for benefit of creditors, or another event that signals financial difficulties. /d. Default can
also be triggered when the collateral is goods due to the loss, damage to or destruction of the goods, or
the debtor’s failure to insure the goods or maintain insurance on the goods. /d.

An acceleration clause is a creature of contract, not an Article 9 remedy, and makes a debtor’s
payments immediately due and payable. /d. at 235. Acceleration clauses are not designed to punish
debtors, but are included in security agreements for creditors to avoid costly series of litigation. /d. In
the example of an installment loan, if there were no acceleration clause, the creditor would have to
wait for the debtor’s default on each separate installment to sue for the payment of that installment,
whereas a creditor with an acceleration clause could sue for the payment of all installments after the
debtor defaults on one installment payment. /d. One example of an acceleration clause is an “insecuri-
ty clause.” Id. When an insecurity clause is included in a security agreement, “the creditor may accel-
erate the maturity of the entire debt whenever the credit ‘deems itself insecure.’” Id. The creditor may
typically invoke an insecurity clause when it wants to avoid possible harmful actions by the debtor
when the creditor has a genuine belief that the debtor may default. /d. Courts have typically upheld the
validity of insecurity clauses even though “trigger-happy” creditors can sometimes take advantage of
them. /d.
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secured party upon the completion of the security agreement and other re-
quirements.” When a secured party seeks to create a security interest that is
enforceable against its debtor and effective against third parties, the secured
party must comply with the requirements of Article 9.

For a secured party to make its security interest effective against other cred-
itors, Article 9 requires that the secured party perfect its security interest.” The
notice-filing function of perfection ensures that other potential secured parties
have the opportunity to discover an existing lien on a debtor’s property before
they distribute loans. '° Perfection is most commonly achieved through the filing
of a financing statement with the relevant state office.'' Certain information is
required on the financing statement, such as an indication of the collateral that is
subject to the security interest and the name of the debtor. '? If the collateral indi-
cation is insufficient, the name of the debtor is incorrect, or if there are other se-
riously misleading errors, the financing statement is insufficient and, in certain
circumstances, the security interest cannot be enforced against third parties. "

7 See U.C.C. § 9-203(b) (listing the requirements that must be fulfilled for a lender to become a
secured party); infra notes 54—56 and accompanying text (further explaining the requirements for
creating an enforceable security interest). Not all lenders are secured parties as many choose not to
take security interests; these lenders are unsecured creditors. NIMMER ET AL., supra note 2, at 11. Due
to the absence of a security device, an unsecured creditor can often charge a higher interest rate than a
secured party would in the same transaction because of the higher risk. See id. (describing characteris-
tics of an unsecured creditor). The unsecured creditor also has different legal rights than the secured
party in the event of a default by the debtor and is a residual claimant when a debtor’s claims are be-
ing paid off in bankruptcy. /d.

8 See NIMMER ET AL., supra note 2, at 9 (noting that Article 9 governs secured transactions).
When a security interest is effective against the debtor, the secured party has the right to repossess if
the debtor defaults. See WHITE ET AL., supra note 5, at 239 (describing a typical secured party’s rights
upon a debtor default). Nonetheless, the secured party can choose not to repossess and choose other
methods of obtaining payment if prescribed in the security agreement. /d. A security interest is en-
forceable against a third party, such as another creditor, if the original creditor can enforce its security
interest against the debtor before the latter creditor. U.C.C. § 9-201(a).

% See infra notes 5764 and accompanying text (detailing the policies behind and methods for
perfecting a security interest).

10 See NIMMER ET AL., supra note 2, at 115 (explaining why secured parties must notify other
creditors).

1 See WHITE ET AL., supra note 5, at 60 (noting that the financing statement is generally filed
with the secretary of state office at the state capital).

12U.C.C. § 9-502(a); see WHITE ET AL., supra note 5, at 87 (detailing the basic requirements of a
financing statement).

13U.C.C. § 9-502(a). A secured party being unable to enforce its security interest against third
parties is typically only an issue when the debtor defaults on its loans, declares bankruptcy, or both.
See WHITE ET AL., supra note 5, at 49 (describing the effect of perfection on a secured party). Sup-
pose Debtor X grants Creditor A a security interest in its tractor and Creditor A extends Debtor X a
loan for $50,000, the value of the tractor. See U.C.C. § 9-502(a) (providing the rule for filing a suffi-
cient financing statement). Creditor A subsequently files an insufficient financing statement. Debtor X
then grants Creditor B a security interest in the same tractor and Creditor B extends a loan for
$50,000. Creditor B subsequently files a sufficient financing statement. Assuming Debtor X made no
payments on either of its loans, when Debtor X defaults, Creditor A cannot enforce its security interest
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Secured parties can indicate collateral on financing statements in multiple
ways.'* One way is through a cross-reference to the description of the collat-
eral in the security agreement, so long as the security agreement is attached. '
The precise boundaries of this method became the subject of recent litigation:
the First Circuit, in /n re Financial Oversight and Management Board for
Puerto Rico (In re Financial Oversight), tackled a unique set of facts that pre-
sented two novel issues to the secured transactions universe.'® There, the fi-
nancing statement cross-referenced an attached security agreement to indicate
the collateral.'” This practice would normally pose no issue, but instead of de-
fining the collateral itself, the security agreement referenced an unattached, but
publicly available, document for the definition of the collateral.'® A similar
issue also arose a few months later in In re 180 Equipment, LLC." In this case,
the financing statement referred to the collateral described in the security

against Creditor B because of the insufficient financing statement. See id. Therefore, Creditor B can
take the tractor to satisfy its loan obligation and Creditor A is left with no collateral to satisty its loan.
See id.

Despite an insufficient financing statement, a security interest may nonetheless be enforceable
against a third party if the security interest is perfected by an alternative method, such as by posses-
sion, control, or automatic perfection. /d. § 9-310(b). In addition, an unperfected security interest is
enforceable against a buyer of collateral if the buyer has knowledge of the security interest. Id. § 9-
317(b).

14 See infra notes 76-79 and accompanying text (outlining the available options for lenders to
indicate the collateral on a financing statement).

15 See, e.g., Leasing Serv. Corp. v. Hobbs Equip. Co., 894 F.2d 1287, 1290-91 (11th Cir. 1990)
(determining that referencing a lease agreement attached to a financing statement for the description
of the collateral met the requirements for indicating the collateral); /n re Tebbs Constr. Co., 39 B.R.
742, 747-48 (Bankr. E.D. Va. 1984) (holding that the financing statement was sufficient because it
properly incorporated the security agreement and met Article 9’s notice requirement); Hixon v. Credit
All. Corp., 369 S.E.2d 169, 171-72 (Va. 1988) (concluding that the lender perfected its security inter-
est because the security agreement described the collateral by type and was attached as a schedule to
the financing statement). The security agreement may or may not have the terms of the loan included
in the agreement, and the absence of these terms does not negate the status of the agreement as the
security agreement; it will always grant the lender a security interest in the debtor’s collateral de-
scribed in the agreement. See WHITE ET AL., supra note 5, at 55 (detailing the relationship between the
security agreement and the loan). When a debtor takes multiple loans from a creditor and the creditor
has interests in various debtor assets, well-written security agreements will make clear which collat-
eral secures which loan. /d.

16 See Altair Glob. Credit Opportunities Fund (A), LLC v. Fin. Oversight & Mgmt. Bd. for P.R.
(In re Fin. Oversight & Mgmt. Bd. for P.R.) (In re Financial Oversight), 914 F.3d 694, 703 (1st Cir.
2019) (attesting to the unique circumstances of the case); see also infia notes 108—134 (laying out the
facts of In re Financial Oversight and Management Board for Puerto Rico).

17 Fin. Oversight & Mgmt. Bd. for P.R. v. Altair Glob. Credit Opportunities Fund (A), LLC (In re
Fin. Oversight & Mgmt. Bd. for P.R.) (In re Financial Oversight (P.R.)), 590 B.R. 577, 585 (D.P.R.
2018) (detailing the information provided on the initial financing statement).

18 See id. (explaining that the security agreement did not include a copy of the publicly available
document that defined in detail the collateral, titled the Pension Funding Bond Resolution).

19 See First Midwest Bank v. Reinbold (In re 180 Equip., LLC), 938 F.3d 866, 870 (7th Cir. 2019)
(stating that the court must decide whether incorporation by reference is a sufficient way to indicate
the collateral).
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agreement, but did not attach the security agreement to the filing or make the
security agreement available.?® The facts in both of these cases raise an Article
9 interpretive question; specifically, whether the secured parties satisfied the
notice-filing principle of Article 9.*' Further, the cases have significant conse-
quences for secured parties’ rights in bankruptcy.**

The other issue in /n re Financial Oversight was a potential ambiguity in
the debtor’s name.? The Puerto Rican legislature allegedly changed the debtor-
government entity’s name by amending the original law that created the entity,
and this amendment, likely by mistake, designated a new name for the entity in
various parts of the English version of the statute.* In the act and in the updated
statute, however, the legislature referred to the entity by its original name, creat-
ing a question as to what the actual name of the entity was.? These facts raise
more interpretive issues: what the name of a governmental entity is and how
strictly or liberally courts should construe statutes that create a government enti-
ty and designate its name.*

Part I of this Note details the historical background of the UCC and Arti-
cle 9, how secured lenders create a security interest that is enforceable against
the debtor and third parties, the filing system, and the financing statement.*’
Part II of this Note examines the facts of In re Financial Oversight and In re

20 Id. at 869. The financing statement read “[a]ll Collateral described in First Amended and Re-
stated Security Agreement dated March 9, 2015 between Debtor and Secured Party.” Id.

2 See In re 180 Equip., LLC, 938 F.3d at 869; In re Financial Oversight (P.R.), 590 B.R. at 588
(describing the UCC’s public notice function). The notice-filing principle is satisfied if the financing
statement “indicates merely that a person may have a security interest in the collateral indicated.”
U.C.C. § 9-502 cmt. 2. “Further inquiry from the parties concerned will be necessary to disclose the
complete state of affairs.” Id.

22 See NIMMER ET AL., supra note 2, at 116 (stating that the notice system should allow for parties
to adequately assess risk from a planning perspective).

23 See In re Financial Oversight, 914 F.3d at 706-07 (reiterating the facts regarding the name of
the debtor); In re Financial Oversight (P.R.), 590 B.R. at 585 (posing that the name of the debtor may
have changed after the Puerto Rican legislature passed an act that, after translated into English,
amended the original statute that created the debtor); see also infra notes 121-124 (detailing the
amendments to the law that created the retirement system).

241951 P.R. LAWS 1298, amended by 2013 P.R. LAWS 39 (codified as amended at P.R. LAWS
ANN. tit. 3, § 761 (2011)); see In re Financial Oversight (P.R.), 590 B.R. at 585 (discussing the
amendment to the original act). In 1951, the Puerto Rican legislature established the “Employees
Retirement System of the Government of the Commonwealth of Puerto Rico” (ERS). In re Financial
Oversight (P.R.), 590 B.R. at 582-83. In 2013, the legislature adopted 2013 P.R. LAWS 39, which
amended the original 1951 law. /d. at 585. Section 1-101 0of 2013 P.R. LAWS 39 stated that the name
of the government entity to be designated as the “Retirement System for Employees of the Govern-
ment of the Commonwealth of Puerto Rico.” Id. Although the first section of the amended statute
used a new name to designate the retirement system, the old name persisted throughout the rest of the
statute. /d.

Z5P.R. LAWS ANN. tit. 3, §§ 761-788; 2013 P.R. LAWS 39.

26 See In re Financial Oversight, 914 F.3d at 703 (noting the unique circumstances that led to the
ambiguity in the debtor’s name).

27 See infira notes 32-99 and accompanying text.
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180 Equipment, LLC.?® Part 11 of this Note argues that third parties should not
be required to search outside of a secured lender’s filings to determine what
collateral may be subject to a security interest.” Part III of this Note also ar-
gues that the clause in the statute that designates the name of a government
entity should always be the name of a government entity for UCC purposes.*’
Lastly, Part I1I of this Note argues that when a novel issue arises under Article
9, an interpretation that promotes one or more of the Code’s stated purposes
should be preferred.*!

I. THE UCC AND ARTICLE 9°S FRAMEWORK AND LAWS
GOVERNING FINANCING STATEMENTS

The UCC represents a monumental innovation in American law.*? Its
prominence is in part due to the fact that it is a uniform law that every state in
the United States has adopted.® Article 9 of the Code governs secured transac-
tions, which arise when personal property or fixtures are offered as collateral
in a lending arrangement.** Article 9 gives secured parties various responsibili-
ties that they must fulfill to make their security interest effective against third
parties, one of those being the filing of a financing statement.** This require-
ment was at issue in In re Financial Oversight and In re 180 Equipment, LLC.*®

This Part details the history of the Code and Article 9, the methods to cre-
ate and enforce a proper security interest, background information on filing
and the financing statement, the rules governing the sufficiency of a collateral
description on a financing statement, and the rules for providing a debtor’s

28 See infia notes 100186 and accompanying text.

2 See infra notes 194-211 and accompanying text.

30 See infira notes 212-227 and accompanying text.

31 See infia notes 228-244 and accompanying text.

32 See Fred H. Miller, The Uniform Commercial Code: Will the Experiment Continue?,43 MER-
CER L. REV. 799, 808 (quoting JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL
CODE 5 (3d ed. 1988)) (stating that the UCC is among the greatest successes in American law).

33 See id. (describing the extraordinariness of the Code because all fifty states have adopted a majori-
ty of the Code). The UCC has nine separate articles as of the 2018 edition. See generally U.C.C. Louisi-
ana is the only state to not adopt the entire Code, having omitted Article 2 (Sales). States Adopting the
UCC, Louisiana, USLEGAL, https://uniformcommercialcode.uslegal.com/states-adopting-the-ucc/
louisiana/ [https://perma.cc/BT2C-P6VT].

34 See Stacy-Ann Elvy, Commodifying Consumer Data in the Era of the Internet of Things, 59
B.C. L. REV. 423, 457 (2018) (stating that a state’s Article 9 governs a secured lending transaction
between creditors and debtors).

3 U.C.C. § 9-310. There are some exceptions that do not require the filing of a financing state-
ment. /d.; see infra notes 63—64 and accompanying text (describing the other methods for ensuring a
security interest is effective against third parties).

36 See In re 180 Equip., LLC, 938 F.3d at 874 (finding that the collateral indication was sufficient
to perfect); In re Financial Oversight, 914 F.3d at 721 (holding that bondholders’ security interest
failed to perfect due to an insufficient collateral indication, but the financing statement amendments
did provide the debtor name).
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name on a financing statement.*’ Section A explains the history and drafting of
the Code, Article 9, and the amendments thereto.*® Section B discusses rele-
vant principles of commercial law and the functions that the law of perfection
serves.*’ Section C describes the filing process and the information required to
submit a sufficient financing statement.*’ Section D sets out the framework for
sufficiently indicating the collateral on a financing statement.*' Section E de-
scribes the Code’s rules with respect to providing the debtor’s name on a fi-
nancing statement.*?

A. Brief History of the Uniform Commercial Code and Article 9

On January 1, 1945, a group led by Karl Llewellyn began constructing the
first draft of the UCC; by September of 1951 their work was finished.* Their
proposal was, and still is, a model code that would align state laws to facilitate
commercial transactions.*! Pennsylvania became the first state to adopt the
UCC in 1953, and after Massachusetts adopted a revised version of the Code
in 1957, other states followed.* Despite a long and arduous legislative path to

37 See infira notes 43-99 and accompanying text.

38 See infira notes 4352 and accompanying text.

3 See infra notes 53—64 and accompanying text.

40 See infra notes 65-74 and accompanying text.

41 See infira notes 75-86 and accompanying text.

4 See infia notes 87-99 and accompanying text.

43 See Schnader, supra note 3, at 5 (reviewing the history leading up to the formation of the UCC
and the forces that put it into place). At the time, Karl Llewellyn was a professor at Columbia Univer-
sity Law School and one of the foremost experts on commercial law. /d. at 4. A notable legal realist, it
was among his and other drafters’ intentions to import the idea of commercial reasonableness into the
UCC so that state legislatures would incorporate the UCC into their own state laws. See Grant Gil-
more, In Memoriam: Karl Llewellyn, 71 YALE L.J. 813, 815 (1962) (stating that for Llewellyn, it was
necessary that the Code be passed by all state legislatures); Imad D. Abyad, Note, Commercial Rea-
sonableness in Karl Llewellyn’s Uniform Commercial Code Jurisprudence, 83 VA.L.REV. 429,429
(1997) (describing Llewellyn’s vision behind the Code).

44 See NIMMER ET AL., supra note 2, at 2 (reviewing the purpose behind the creation of the UCC).
The UCC proposed by the drafters, Llewellyn, and others is the “Official Text.” Id. Section 1-103(a)
of'the Code lists the purposes of the UCC, including “to simplify, clarify, and modernize the law gov-
erning commercial transactions.” U.C.C. § 1-103(a)(1).

4 See Schnader, supra note 3, at 8-9 (specifying which states were the early adopters of the
Code). Revisions to the initial version of the UCC were required after the actions of the New York
Legislature. /d. The Legislature sent the UCC along to the New York Law Revision Commission to
study it and develop a report on it. /d. at 8. The Commission found that having uniform commercial
laws was a good idea, but proposed various changes in its 1956 report. See Robert Braucher, The 1956
Revision of the Uniform Commercial Code, 2 VILL. L. REV. 3, 4 (1956) (outlining the details of the
1956 Report of the New York Law Revision Commission); Schnader, supra note 3, at 89 (detailing
the New York Law Revision Commission’s recommendations to improve the UCC). This prompted
the Editorial Board for the Uniform Commercial Code to consider the proposed changes and it created
arevised version of the UCC in the fall of 1956. Schnader, supra note 3, at 9. By 1963, the UCC was
enacted in twenty-seven states, including the most important commercial states: New York, Califor-
nia, the District of Columbia, and Pennsylvania, which had adopted the recently revised version of the
UCC. Id. By 1968, the UCC was enacted and effective in all states except Louisiana. /d. at 10.
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enactment, the UCC successfully created uniform commercial processes and
simplified commercial transactions across the United States.*®

Article 9 of the Code governs “Secured Transactions.”*’ Prior to the enact-
ment of the UCC, each state had its own laws that governed secured transac-
tions, which created headaches for transactional attorneys.*® Introduced in 1962,
Article 9 was quickly put into effect in all states because it addressed the prob-
lems posed by states’ varying laws.* Its key innovations were the usage of con-
sistent terminology and the grouping of common security devices into one code
of laws.™ As such, states found it in their best interests to incorporate the UCC
into their laws to make business transactions across state borders seamless.”!
Since its inception, Article 9 has undergone various revisions, most notably with
the 1998 revisions that led to Revised Article 9 and most recently with the 2010
amendments that went into effect in most states on July 1, 2013.5

46 See Lawrence J. Bugge, Commercial Law, Federalism, and the Future, 17 DEL.J. CORP.L. 11,
25 (1992) (noting the successes of the UCC and the impression it has left on lawyers); Miller, supra
note 32, at 808 (describing the Code’s prominence in American law).

4TU.C.C. § 9-101. Before the nineteenth century, nonpossessory security interests, where a se-
cured lender had an interest in the collateral but did not have possession of the collateral, were invalid.
See 1 GRANT GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY 2425 (1965) (describing
historical legal attitudes towards security interests). Considering the high demand for credit in an
increasingly industrialized nation in the nineteenth century, this rule was abandoned, and nonposses-
sory security interests were permitted. /d. at 25. It is important to note that Article 9 does not govern
the creation or transfer of an interest in real property, i.e. mortgages, and is limited to interests in per-
sonal property or fixtures. U.C.C. §§ 9-109(a)(1), (d)(11).

48 See WHITE ET AL., supra note 5, at 2 (describing the wide variety of personal property security
laws in states prior to the UCC). The disparity in state laws posed a real problem because one type of
security device may be created by statute in one state, created by common law in another state, and be
non-existent in yet another state. /d. Further, states had different requirements for the same type of
security device, which created problems for lawyers attempting to draft loan agreements that affected
parties in more than one state. /d.

4 See id. at 2-3 (noting the major innovations of Article 9 that led to its quick adoption among all
states). Although the revised UCC in 1956 included Article 9, the last full revision of the UCC occurred
in 1962 and prompted most states to enact it. See Uniform Commercial Code (UCC) Timeline, CORP.
SERV. CO., https://www.cscglobal.com/service/cls/ucc-timeline [https://perma.cc/S4MH-6FHD]
(providing a detailed timeline of the UCC). After the 1962 UCC revisions, all subsequent revisions
took place within individual articles. /d. Grant Gilmore, Allison Dunham, and Karl Llewellyn are the
principal authors of Article 9. WHITE ET AL., supra note 5, at 1-2. Gilmore first formulated his idea
for the uniform secured transaction laws in 1948. GILMORE, supra note 47, at 290 n.2 (citing Grant
Gilmore & Allan Axelrod, Chattel Security: 1, 57 YALE L.J. 517, 761 (1948)). At the time of the
preliminary drafts of Article 9, it was apparent that all three of the principal authors were working on
initial concepts of Article 9. Id.

50 See WHITE ET AL., supra note 5, at 2 (stating the importance of using consistent terms to facili-
tate smooth commercial transactions). Article 9 uses defined terms such as “collateral,” “security
interest,” and “debtor” to group together common security devices and create the common language
with which transactional attorneys speak today. /d. at 2-3.

3! See NIMMER ET AL., supra note 2, at 3 (noting the enactment of the UCC in all states).

32 Uniform Commercial Code (UCC) Timeline, supra note 49. The first amendments to Article 9
were in 1972 after multiple years with the Code in place, but Article 9 eventually grew outdated and
required additional changes to modernize. /d. As computers began facilitating transactions and states
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B. Creating an Enforceable and Perfected Security Interest

Attachment, perfection, and priority are three features of Article 9 that
must be understood before considering the issues in this Note.>* Attachment
relates to the creditor’s ability to enforce its security interest against the debt-
or.>* Section 9-203(b) of the UCC provides the requirements for a security in-
terest to be enforceable.> Upon satisfaction of these requirements, the lender’s
security interest attaches.

Whereas attachment relates to the creation of a security interest against
the debtor, perfection relates to the effectiveness of a security interest against
third parties.”’ Furthermore, the secured party’s date of perfection can be its
priority date—i.e., the date that will be used to determine whether the secured
party’s rights are superior to those of other creditors.>® The concept of perfec-
tion is rooted in the idea of notice; secured parties must give adequate notice to
third parties that they have a claim to the debtor’s property and Article 9 gov-
erns how this notice must be given.> The perfection rules serve two functions:

made amendments to their respective Article 9°s, the law of secured transactions became less uniform.
NIMMER ET AL., supra note 2, at 2; Uniform Commercial Code (UCC) Timeline, supra note 49. This
led to the creation of Revised Article 9 in 1998, which took effect in most states on July 1, 2001. Uni-
form Commercial Code (UCC) Timeline, supra note 49. The final amendments in 2010 serve the pur-
pose of clarifying some of the issues that Revised Article 9 presented. /d. Revised Article 9 is current-
ly the law in every state, the District of Columbia, and Puerto Rico. P.R. LAWS ANN. tit. 19, §§ 2211—
2409 (2011); NIMMER ET AL., supra note 2, at 3. This Note will refer to “Revise