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ASPECTS OF SEX-BASED DISCRIMINATION 131

CONSTITUTIONAL ASPECTS OF SEX-BASED
DISCRIMINATION IN AMERICAN LAW

Leo Kanowitz*f

Our cases hold that people who stand in the same relationship
to their government cannot be treated differently by that govern-
ment. To do so...would be to treat them as if they were, somehow,
less than people. MR. JUSTICE FORTAS, dissenting in Awery v.
Midland County, 390 U.S. 474, 498, n. 2 (1968).

The Constitution does not require things which are different in
fact or opinion to be treated in law as though they were the same.
MR.(JUSTICE FRANKFURTER in Tigner v. Texas, 310 U.S. 141,
147 (1940).

Earlier articles in this series have demonstrated that American
law, whether in the shape of legislation, court decisions or admin-
istrative action, continues in many instances to accord men and
women different treatment solely because of sex.! Such differences
in treatment have often been challenged in the courts as alleged
violations of state or federal constitutional provisions. But, for the
most part, these constitutional attacks have met with failure,
leading to, among other things, persistent pressure for a federal
constitutional amendment that would specifically prohibit legal dis-
crimination based on sex (the so-called “equal rights” amendment).

In recent years—no doubt partly due to a general rekindling of
interest in the status of women in society and the emergence of
positive corrective legislation in the field—constitutional challenges
of laws that discriminate on grounds of sex have increased. There
are many indications in fact that reliance upon existing constitu-
tional provisions as a basis for attacking many expressions of sex-
based legal discrimination is no longer as fruitless an approach as
it may have been in the past.

* Professor of Law, University of New Mexico. A.B,, 1947, College of
the City of New York, J.D., 1960, University of California, Berkeley;
LIL.M., 1967, Columbia University.

t Copyright () 1968 by Leo Kanowitz. This article is adapted from a
chapter of a forthcoming book by Professor Kanowitz, WOMEN AND
THE LAw: THE UNFINISHED REVOLUTION (fo be published in the Spring
of 1969 by The University of New Mexico Press).

1 See Kanowitz, Sex-Based Discrimination in American Law I: Law
and the Single Girl, 11 St. Lours U.L.J. 293 (1967) [hereinafter cited
as Kanowitz, Law and the Single Girl]; Kanowitz, Sex-Based Discrim-
tnation in American Law II: Law and the Married Woman, 12 ST.
Louzs U.L.J. 3 (1967) [hereinafter cited as Kanowifz, Law and the
Married Woman]; Kanowitz, Sex-Based Discrimination in American
Law III: Title VII of the 1964 Civil Rights Act and the Equal Pay
Act of 1963, 20 HasTiNGs 1.J. 305 (1968) [hereinafter cited as Kanowitz,
Title VII of the 1964 Civil Rights Act and the Equal Pay Act of 1963].
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The purposes of the present article are, therefore, three: (1) To
describe and analyze leading decisions that have disposed of consti-
tutional attacks upon laws that discriminate on the basis of sex;
(2) To discern the current developments in this area, including a
forecast of the shape of things to come; and (3) To consider the
desirability vel non of the proposed equal rights amendment.

OLD AND NEW CASES

In reviewing judicial decisions dealing with constitutional at-
tacks upon sex-discriminatory laws, separate consideration of cases
decided before and after 1963 seems advisable. For in that year, the
Committee on Civil and Political Rights of the President’s Commis-
sion on the Status of Women published its report which included
the following recommendation:

Notwithstanding doubts generated by some earlier decisions, the
Committee believes [the]principle of equality [of rights under
the law for all persons, male or female,] is implicit in the 5th
and 14th amendments to the United States Constitution which guar-
antee to all persons due process and equal protection of the laws
without arbitrary discrimination. It is confident, in the light of
recent developments, that they will be interpreted by the courts
today to give full recognition to this principle.

The Committee...urges interested groups to give high priority
to uncovering and challenging by court action [existing] discrimi-
natory laws and practices....2

Since 1963, the increasing resort to constitutional challenge of a
variety of sex-based discriminatory laws, many not having been
challenged on constitutional grounds before, suggests that the com-
mittee’s exhortation may have been heeded by interested groups
and persons. The enactment in 1963 of the Federal Equal Pay Act
and in 1964 of a prohibition against sex discrimination in employ-
ment in Title VII of the 1964 Civil Rights Act may also have stimu-
lated attorneys and clients to consider constitutional attacks on a
broad range of sex-based discriminatory laws. Finally, unlike the
situation in prior years, a growing number of post-1963 decisions
have either sustained such constitutional challenges or have in-
cluded vigorous dissenting opinions urging that they should be
sustained.

PRE-1963 CASES

Looking first, then, at the cases decided before 1963, we find that
as a general rule differences in the legal treatment of the sexes had

2 REPORT OF THE COMMITIEE ON CIVIL AND POLITICAL RIGHTS TO THE
PreSIDENT'S COMMISSION ON THE STATUS OF WOMEN 36-37 (1963)
[hereinafter cited as CCPRI.
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for many years survived a variety of challenges,® invoking the privi-
leges and immunities clause,* the equal protection clause® and the
due process clause® of the United States Constitution.

Thus, it had been held that a statute requiring a husband to con-
sent to a wife’s will, depriving him of more than two-thirds of her
estate, did not violate the equal protection guarantee through the
husband could make such disposition without the wife’s consent;?
that a law providing that only resident voters could protest the
annexation of their property by a municipality was consistent with
the equal protection guarantee though women, not privileged to
vote at the time, could not protest such annexation;® that, prior to
the adoption of the ninteenth amendment, since the right of
suffrage was not one of the privileges of United States citizenship,
a state could deny women the right to vote;? and that the states
could constitutionally prevent women from selling intoxicating bev-
erages'® or from serving as jurors.i* Even a state constitutional pro-
vision guaranteeing to “both male and female citizens” the equal
enjoyment of “all civil, political and religious rights and privi-
leges™2 has been held not o prohibit a road poll tax imposed on
men only, since sex-based classification had “always been made...
and unless prohibited in express terms in the Constitution ...is a

8 Other discussions of the constitutional aspects of sex-based legal
discrimination appear in Crozier, Constitutionality of Discrimination
Based on Sex, 15 B.U.L. Rev. 123 (1935); Note, Sex, Discrimination,
and the Constitution, 2 Stan. L. Rev. 691 (1950); Note, Classification
on the Basis of Sex and the 1964 Civil Rights Act, 50 Jowa L. REv.
778, 778-88 (1965); Murray and Eastwood, Jane Crow and the Law:
Sex Discrimination and Title VII, 3¢ GeEo. WasH. L. Rev. 232, 235-42
(1965) [hereinafter cited as Murray and Eastwood].

4 “The Citizens of each State shall be entitled to all Privileges and
Immunities of Citizens in the several States.” U.S. Const. art IV, § 2.
See also U.S. ConsT. amend. X1V, § 1: “No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of
the United States....”

5 « .. [nor shall any State] deny to any person within its jurisdiction
the equal protection of the laws.” U.S. ConsT. amend. XIV, § 1.

6 “ ..[nor shall any State] deprive any person of life, liberty, or
property, without due process of law....” Id.; see also U.S. ConsT.
amend. V., “..nor [shall any person] be deprived of life, liberty, or
property, without due process of law....”

7 In re Mahaffay’s Estate, 79 Mont. 10, 254 P. 875 (1927).

8 Carrithers v. City of Shelbyville, 126 Ky. 769, 104 S.W. 744 (1907).

9 Minor v. Happerseit, 88 U.S. (21 Wall.) 162 (1874).

10 People v. Jemnez, 49 Cal. App. 2d 739, 121 P.2d 543 (1942); In re
Carragher, 149 Iowa 225, 128 N.W. 352 (1910).

11 Hall v. State, 136 Fla. 644, 187 So. 392 (1939); Commonwealth v.
Welosky, 276 Mass. 398, 177 N.E. 656 (1931), cert. denied, 284 U.S.
684 (1932).

12 Urag ConsT. art. IV, § 1.
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natural and proper one to make.”*® Nor has a state constitutional
command that “No person shall, on account of sex, be disqualified
from entering upon or pursuing any lawful business, vocation, or
profession” been sufficient to prevent the state from barring a
woman from “mixing” drinks in an establishment where she is
neither the on-sale licensee nor his wife.'

The underlying social and legal attitudes of the courts in these
cases are perhaps best illustrated by the concurring opinion of Mr.
Justice Bradley in Bradwell v». State,®® a United States Supreme
Court case holding that women could constitutionally be denied a
license to practice law on the mere grounds of their sex. In Justice
Bradley’s view:

Man is, or should be, woman’s protector and defender. The natural
and proper timidity and delicacy which belongs to the female sex
evidently unfits it for many of the occupations of civil life. The
constitution of the family organization, which is founded in the
divine ordinance, as well as in the nature of things, indicates the
domestic sphere as that which properly belongs to the domain and
functions of womanhood. The harmony, not to say identity, of
interests and views which belong, or should belong, to the family
institution is repugnant to the idea of a woman adopting a distinct
and independent career from that of her husband....The para-

13 Salt Lake City v. Wilson, 46 Utah 60, 69, 148 P. 1104, 1107 (1915).
Only rarely in the past have some courts been moved to hold that
a sex-based legal discrimination violated constitutional principles.
Thus, though the principle of sex-based inequality of punishment for
the same or similar crimes had been frequently sustained, (see, e.g.,
Ex parte Gosselin, 141 Me. 412, 44 A.2d 882 (1945); Ex parte Brady,
116 Ohio St. 512, 157 N.E. 69 (1927); Platt v. Commonwealth, 256
Mass. 539, 152 N.E. 914 (1926); State v. Heitman, 105 Kan. 139, 181
P. 630 (1919), Ex parte Dunkerton, 104 Kan. 481, 179 P. 347 (1919)),
the Indiana Supreme Court, as long ago as 1913, held as violative of
the equal protection guarantee a statute prescribing different treat-
ment for males and females acquitted of crime on the ground of
insanity. Morgan v. State, 179 Ind. 300, 101 N.E. 6 (1913).

14 People v. Jemnez, 49 Cal. App. 2d. 739, 121 P.2d 543 (1942); cf. Hargens
v. Alcoholic Beverage Control App. Bd., — Cal. App. 2d —, — P.2d —
69 Cal. Rptr. 868 (1968). But see People v. Gardner, reported at 53 L.C.
§ 9015, wherein the Los Angeles Municipal Court, affirming a convic-
tion on the basis of judicial precedents, at the same time expressed its
view that the restriction on female bartenders was unconstitutional
and urged defense counsel to perfect an appeal in the case. But in 1968,
the California legislature adopted A.B. 1749 (Ch. 1144) which permits
female employees to dispense beer or wine behind a bar of a licensee
operating a bona fide public eating place, licensed only with an on-
sale beer and wine license.

15 83 U.S. (16 Wall.) 130 (1872). The court also invoked the common law
contractual disabilities of married women and the difficulties clients
might have in enforcing contracts with a married woman attorney
as an additional reason for upholding the State Court’s barring of
women from the practice of law.
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mount destiny and mission of woman are to fulfill the noble and
benign offices of wife and mother. This is the law of the Creator.
And the rules of civil society must be adapted to the general
constitution of things, and cannot be based upon exceptional cases.16

Such candid expressions of belief in a divinely ordained order
of things in which, when all is said and done, a woman’s place was
in the home, were rare, however, in constitutional litigation. But
unfortunately for the later history of sex-based diseriminatory laws,
the 1908 decision of the United States Supreme Court in Muller v.
Oregon,’® and particularly some language in that case that was un-
necessary to the decision, has often been invoked by the courts in
upholding a wide variety of such laws.

r

The Muller case, perhaps known best for the infroduction of the
“Brandeis brief,” concerned the validity of Oregon’s law limiting
the hours of work for female factory employees to ten a day. That
law was challenged, by an employer who had been convicted of vio-
lating it, as contravening the due process and equal protection guar-
antees of the fourteenth amendment. In response to that attack, the
Supreme Court first approved its earlier decision in Lochner v. New
York'® invalidating a New York law—which had provided that no
worker, male or female, could be required or permitted to work in
bakeries more than sixty hours in a week or ten in a day—on the
ground that that law was not, “as to men a legitimate exercise of
the police power of the State, but an unreasonable, unnecessary and
arbitrary interference with the right and liberty of the individual
to contract in relation to his labor, and as such was in conflict with,
and void under, the Federal Constitution.”®

In Muller, however, the Oregon statute, which was similar to the
New York law in most respects except that it applied to female
workers only, was upheld because of the discerned differences be-
tween the sexes. In the court’s words:

The two sexes differ in structure of body, in the functions to be
performed by each, in the amount of physical strength, in the capa-

16 Id. at 141-42, See also In re Lockwood, 154 U.S. 116 (1894) reaffirming
the principle of the Bradwell case that the right to practice law in
the State courts was not a privilege or immunity of a citizen of the
United States and that a State court could construe its statutes to
determine whether a woman was entitled to be admitted to practice
law in that State. There is no indication that the equal protection
clause was invoked in either case—although, given the Court’s view
on the role of women in society, it is likely that an argument based
upon that clause would have been equally unsuccessful. See discus-
sion of Muller v. Oregon on pp. 135-38 infra.

17 208 U.S. 412 (1908).

18 198 U.S. 45 (1905).

19 208 U.S. 412, 419 (1908).
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city for long-continued labor, particularly when done standing, the
influence of vigorous health upon the future well-being of the race,
the self-reliance which enables one to assert full rights, and in the
capacity to maintain the struggle for subsistence. This difference
justifies a difference in legislation and upholds that which is de-
signed to compensate for some of the burdens which rest upon
her.20

As suggested elsewhere in this article, there is a serious question
whether the Muller case would be decided today in the same way.
New constitutional standards that have since been evolved to test,
for equal protection and/or due process purposes, a statutory
abridgment of “basic” civil rights would perhaps require, for a
Muller-type statute to survive today, a greater justification for the
interference with the “basic” right to work than the Court found
sufficient in that case, Indeed, it is possible that where they apply
to women only, such statutes may in the future be required to be
extended to men either by the Supreme Court itself, under the prin-
ciples discussed below on pages 168 to 174, or by the Equal Employ-
ment Opportunity Commission, where Title VII of the 1964 Civil
Rights Act applies.

But for the time being at least, Muller represents “good law.”
Aside from its holding, however, the case is of special importance
for some language it contains. The Court in Muller simply could
not resist giving expression to some old-fashioned male supremacist
notions. While rising to a greater level of sophistication than Mr.
Justice Bradley’s observations in the Bradwell case, the words of
Mr. Justice Brewer in Muller v. Oregon have continued to plague
later constitutional litigation over a broad range of sex-based dis-
criminatory laws. As he saw it:

[Hlistory discloses the fact that woman has always been dependent
upon man. He established his control at the outset by superior
physical strength, and this control in various forms, with diminish-
ing intensity, has continued {o the present. As minors, though not
to the same extent, she has been looked upon in the courts as
needing especial care that her rights may be preserved.... Though
limitations upon personal and contractual rights may be removed
by legislation, there is that in her disposition and habits of life
which will operate against a full assertion of those rights. ... Differ-

20 Id. at 422-23 (emphasis added). In the employment field, a number
of State laws enacfed in the early part of this century provided
special protection to women, in recognition of the differences in the
physical capacities of the sexes and of the general weaker bargaining
position of women in the labor market. Here too, the Supreme Court
has upheld such laws on the general ground that sex is a reasonable
basis for classification, although in each instance factors other than
the mere sex of the protected employees were present. See, e.g., West
Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937); Radice v. New York,
264 U.S. 292 (1924); Bosley v. McLaughlin, 236 U.S. 385 (1915).
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entiated by these matters from the other sex, she is properly placed
in a class by herself, and legislation designed for her protection
may be sustained, even when like legislation is not necessary for
men, and could not be sustained. It is impossible to close one’s eyes
to the fact that she still looks to her brother and depends upon him,
Even though all restrictions on -political, personal and contractual
rights were taken away, and she stood, so far as statutes are con-
cerned, upon an absolutely equal plane with him, it would stiil be
true that she is so constituted that she will rest upon and look to
him for protection....2!

From this language has been exiracted the principle that “sex
is a valid basis for classification,” a principle that is often repeated
mechanically without regard to the purposes of the statute in ques-
tion or the reasonableness of the relationship between that purpose
and the sex-based classification. The subsequent reliance in judicial
decisions upon the Muller language is a classic example of the mis-
use of precedent, of later courts being mesmerized by what an
earlier court had said rather than what it had done. For though
Muller was concerned only with a protective labor statute which
took account of the general physical differences between the sexes,
it has been cited, as Murray and Eastwood point out, in cases up-
holding the exclusion of women from juries, differential treatment
in licensing various occupations and the exclusion of women from
state supported colleges.??

SOME ANALYTICAL APPROACHES

The problem with the formulation, “sex is an allowable basis for
classification,” is simply that it is too broad in its sweep. Granted
that general physical differences between the sexes can be demon-
strated, these should not automatically justify laws that distinguish
between the sexes on the basis of non-physical differences, or those
based upon physical differences that do not take into account the
many technological developments that have substantially mini-
mized or eliminated the practical significance of those differences,
or those that do not make provision for the many individual men
or women whose physical limitations and strengths do not conform
to the general pattern.

\

21 208 U.S. 412, 421-22 (1908) (emphasis added).

22 Murray and Eastwood, supra n. 3, at 237, citing Commonwealth v.
Welosky, 276 Mass. 398, 414, 177 N.E. 656, 664 (1931), cert. denied, 284
U.S. 684 (1932) (Jury exclus1on) Quong Wing v. Kirkendall, 223
U.S. 59, 63 (1912); People v. Case, 153 Mich. 98, 101, 116 N.W. 558,
560 (1908) Statev Hunter, 208 Ore. 282, 288, 300 P2d 455 458 (1956)
(licensing of occupations); Allred v. Heaton, 336 SW2d 251 (Tex.
Civ. App.), cert. denied, 364 U.S. 517 (1960); Heaton v. Bristol, 317
S.W.2d 86 (Tex. Civ. App), cert. denied, 359US 230 (1958) (e*{clusmn
of women from a state supported college).
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The logical infirmities of the doctrine of “classification by sex”
have been pointed out in a seminal article by Murray and East-
wood.?® Suggesting that the doctrine has “implications comparable
to those of the now discredited doctrine of ‘separate but equal’ ” and
should therefore also be declared unconstitutional, they have urged
the substitution of a functional analysis as the proper test for deter-
mining whether laws treating the sexes differently are valid under
the fifth and fourteenth amendments. They have also noted that:

If laws classifying persons by sex were prohibited by the Consti-
tution, and if it were made clear that laws recognizing functions,
if performed, are not based on sex per se, much of the confusion
as to the legal status of women would be eliminated.2¢

Thus, under the functional analysis, courts would no longer be
able to uphold laws that distinguish between the sexes merely by
repeating the Muller shibboleth that the general differences be-
tween the sexes “justifies a difference in legislation,” since to do so
would violate the fifth and fourteenth amendments, as the Presi-
dent’s Commission on the Status of Women has urged the United
States Supreme Court to reinterpret the application of those amend-
ments to laws that classify on the basis of sex.?’ Nor would there
be any need to adopt the proposed equal rights amendment, which
provides that “equality of rights under the law shall not be denied
or abridged by the United States or by any State on account of
sex,”?® since the same, perhaps better, results could be achieved by
reinterpreting the fifth and fourteenth amendments.

The functional analysis proposed by Murray and Eastwood ap-
pears to be a necessary first step for the development of tests to
determine the constitutional validity of laws that, directly or indi-
rectly, accord men and women different treatment in what appear
to be highly similar circumstances. This analytical starting point
not only rejects the shop-worn legal slogan, “sex is a reasonable
basis for classification,” that has produced so much judicial misun-
derstanding in the past, but also requires lawmakers (courts as well
as legislatures) to carefully examine the differences between male
and female characteristics as related to particular legislative goals.

28 Murray and Eastwood, supra n. 3.
24 1d. at 241.

25 Tt is “desirable that there be early review by the U.S. Supreme Court
of the validity under the Fifth and Fourteenth Amendments of laws
and official practices discriminating against women so that the prin-
ciple of equality will be firmly established in our constitutional doc-
trine.” CCPR at 37.

28 For further discussion of the proposed equal rights amendment and
the “Hayden Rider,” see p. 178 infra.



ASPECTS OF SEX-BASED DISCRIMINATION 139

At the same time, it is unclear whether the suggested functional
approach requires the recasting of present statutes and judge-made
rules of law to eliminate any reference to sex, or whether such ref-
erences to sex would not per se invalidate the rule or statute, with
the functional inquiry being invoked merely to test their ultimate
constitutionality. For example, would state statutes preseribing
maximum working hours for women, but not for men, be ipso facto
unconstitutional? Or would they be valid if, instead of referring to
women as such, they declared that any person for whom more than
eight hours of work in a day or 48 hours in a week would be harm-
ful could not be required to work such excess hours, and perhaps
created a presumption of harmfulness if that person were a woman?
Or could the reference to sex remain in such statutes, with their
constitutionality determined by the reasonableness of their appli-
cation, via the functional analysis, to particular persons in specific
circumstances?

The proposed test does not purport to be either the only or a
complete approach to the constitutional analysis of sex-based dis-
criminatory legislation. For one thing, there are many situations in
which the general attributes of one sex or the other may themselves
be the functions needing to be considered. For example, there can
be very little argument with the proposition that, as a general rule,
males are physically stronger than females. Legislation taking ac-
count of those differences will therefore continue to be constitution-
ally valid, provided that such legislation is not founded upon an
exaggerated notion of the extent of those physical differences.
Utah’s fifteen-pound limitation upon the weights that women are
permitted to carry on a job?? may be so unreasonable an appraisal of
women’s general physical capacity as to violate the equal protection
guarantee if, as is the case, a similar restriction does not also apply
to men. By contrast, the fifty-pound limitation in California?® may be
constitutionally valid, though individual women will have little
difficulty or suffer no harmful effects in lifting weights in excess of
such limits.??

27 “No female shall be required or permitted to lift any burden in
excess of 30 pounds or carry any burden in excess of 15 pounds.”
Industrial Commission of Utah, Welfare Regulations for Any Occupa-
tion, Trade or Industry, effective September 14, 1937, cited in CCH
Lazs. L. Rep. { 45,525 (1968).

28 Car. LaBor CopE § 1251 (West 1955).

29 But see Kanowitz, Title VII of the 1964 Civil Rights Act and the
Equal Pay Act of 1963, supra note 1, at 305, suggesting that Title VII
of the 1964 Civil Rights Act may require employers covered by the
Act to permit women employees to prove that they can, without
harmful effects, lift weights in excess of a limit imposed by state law.
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Moreover, because the right to work may be properly character-
ized as “basic,” a state abridgment should be upheld only if it goes
no further than is absolutely necessary to achieve the legislative
purpose. For example, statutory weight-lifting restrictions, to sur-
vive constitutional challenges, may have to be worded or inter-
preted as establishing merely a presumption of women’s inability to
lift weights in excess of the limit without harmful effects, while
providing them with the right to rebut that presumption. Nor is it
inconceivable that in this era of great technological development
where employees can, without too much effort or expense, furnish
their employees with mechanical devices to assist them in lifting
heavy weights, the failure of an employer to provide his employees
with such devices may have to be taken into consideration in deter-
mining the constitutionality of a state weight-lifting restriction for
women as applied to individual situations. Stated differently, the
equal protection clause may be violated by a state statute that limits
weights women may lift on a job (thus depriving them of equal
opportunity for employment which because of Title VII’s jurisdic-
tional limitations cannot always be corrected by that statute) with-
out at the same time requiring employers to furnish their employees,
wherever feasible, with the tools that will assist them to lift what
would otherwise be unmanageable weights.

Related to this last point and of crucial importance in the devel-
opment of standards for testing the constitutionality of laws that
appear to discriminate between the sexes is the quantum of justifi-
cation that will be required to uphold sex-based discriminatory
laws. Especially in the application of the fourteenth amendment’s
equal protection clause, there appear to have developed two distinct
standards for testing legislative or court-made classifications, de-
pending upon whether the classification merely circumscribes some
general, institutional, economic activity or whether it restricts what
—so far imprecisely—has come to be regarded as a “basic” civil
right.

Closely analagous to the proposed distinction between “pre-
ferred” and “unpreferred” constitutional freedoms,?° the developing
differences in the constitutional law approach to “basic” civil rights
and those which, for want of a better term, can perhaps be described
as “non-basic” may have profound implications for the fate of sex-
based discriminatory laws in the future.

80 See United States v. Carolene Products Co., 304 U.S. 144, 152-53, n. 4
(1938) ; see also Cahn, The Firstness of the First Amendment, 65 YALE
L.J. 464 (1956); Mason, The Core of Free Government, 1938-40: Mr.
Justice Stone and “Preferred Freedoms”, 656 YarLe L.J. 597 (1956).
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Where a right, privilege, activity, etc. is properly characterized
as being “non-basic,” a rule of law that classifies people so as to
restrict its exercise by one group while permitting it to be exercised
by another will ordinarily be upheld under established constitu-
tional principles, if there is some reasonable basis for the classifica-
tion. But where a civil right that has been infringed by a rule is
properly characterized as “basic” the “any rational basis” test for
upholding it against an equal protection or due process challenge
will not suffice. Under such circumstances the state will be required
to sustain a much greater burden of justification to support the clas-
sification. Thus, in Skinner v. Oklahoma,?t a state law requiring the
sterilization of certain types of habitual criminals was subjected to
“strict scrutiny”®? in determining the reasonableness of the classifi-
cation, since the right to bear children is “one of the basic civil
rights of man.”® Similarly, in Loving v. Virginia,?* describing the
right to be married as another basie civil right,?® the Supreme Court
rejected the contention that a miscegenation statute “should be up-
held if there is any possible basis for concluding that [it serves] a
rational purpose”®® and instead, subjecting the racial classification
of such a statute to the “most rigid scrutiny,”s” held that it violated
both the equal protection and due process clauses of the fourteenth
amendment.

Admittedly, the Loving case is somewhat ambiguous as to
whether its primary distinction for testing a classification against
an equal protection attack is founded upon a racial as opposed to a
non-racial classification or whether it proceeds from the “basic”
civil right versus “non-basic” civil right dichotomy—although both
tests may be appropriate depending upon whether an equal protec-
tion or due process challenge has been invoked. In either respect,
however, the consequences for laws that discriminate on account of
sex may be far-reaching. For if the distinction is in fact founded
upon the racial classification, then it is difficult to oppose the obser-
vation made by the federal district court in United States v. York?®
that no reason exists “why adult women, as one of the specific
groups that compose humanity, should have a lesser measure of
protection than a racial group.”® On the other hand, if the differ-

31 316 U.S, 535 (1942).

82 Id. at 541.

33 Id.

34 388 U.S. 1 (1967).

35 Id. at 12.

38 Id. at 11.

87 Id.

38 281 F', Supp. 8 (D. Conn. 1968).
39 Id. at 14.
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ences in the tests for equal protection purposes are between general
economic regulations and statutes directly impinging on fundamen-
tal rights or personal liberties, as contended by Judge Hoffman of
the Pennsylvania Superior Court, Commonwealth v. Daniels,*® and
suggested by Mr. Justice Douglas in Levy v. Louisiana*! an overrid-
ing statutory purpose or compelling state interest would be required
to justify laws having the latter effect, including many of those that
subject males and females to different treatment in otherwise com-
parable situations.

Of course, the problem with a “basic” versus a “non-basic” dis-
tinction in determining the different burdens of justification that
will support the imposition of a disability on one sex but not the
other or according one sex a benefit withheld from the other is that,
like the elaboration of the extent to which the fourteenth amend-
ment’s due process clause makes the Bill of Rights applicable to the
states,*? the result will inevitably depend upon a court’s visceral
rather than its cerebral behavior. One person’s “basic” will fre-
quently be another person’s “non-basic.” Be that as it may, this
developing distinction appears to be one way of cracking the solid
wall of Supreme Court decisions upholding a wide variety of laws
that distinguish, often with some justification but without com-
pelling reasons, between the sexes. Indeed, as Mr. Justice Douglas
has observed in Levy v. Louisiana, the Court has “been extremely
sensitive when it comes to basic civil rights . . . and [has] not hesi-
tated to strike down an invidious classification even though it had
history and tradition on its side.’®

The Levy case, which held that denying illegitimate children the
right to recover for their mother’s wrongful death violated the
equal protection clause, has other important implications for the
future of sex-based discriminatory laws. One potential danger in
any constitutional challenge to a law that confers a benefit on one
sex but withholds it from the other has been that, if the challenge
succeeded, the benefit might be withdrawn. Under the authority of
the Levy case, however, it would appear to be consistent with the
Supreme Court’s role as final inferpreter of the equal protection

40 210 Pa. Super. 156, 232 A.2d 247 (1967).

41 391 U.S. 68, 70, (1968); see also Griswold v. Connecticut, 381 U.S. 479,
497 (1965) (concurring opinion): “In a long series of cases this Court
has held that where fundamental personal liberties are involved, they
may not be abridged by the States simply on a showing that a regu-
latory statute has some rational relationship to the effectuation of a
proper state purpose.”

42 Cf. various opinions in Adamson v. California, 332 U.S. 46 (1947).

43 Levy v. Louisiana, 391 U.S. 68, 70 (1968) (footnotes omitted, emphasis
added).



ASPECTS OF SEX-BASED DISCRIMINATION 143

clause for it to confer the same benefit upon the sex from which it
had been previously withheld. This is of particular importance in
the field of protective labor legislation where, as I have suggested
elsewhere,* litigants have sought to eliminate rather than to extend
the discriminatory benefit.

Given these developing analytical approaches to the constitu-
tionality of legal rules that by their terms or effects distinguish
between the sexes, it would appear that each type of law would
have to be separately examined to determine its individual fate.
One important point should be borne in mind in this connection—
and that is that though a particularly sex-discriminatory rule of
law may survive a constitutional challenge, this will not preclude a
legislature or court from altering a statute or judicial precedent,
respectively, on the grounds of policy. But returning to the ques-
tion of the constitutionality of such legal rules, the significant new
fact is that many formerly sacred cows are standing on the brink of
constitutional invalidation, and with only a slight amount of pres-
sure, seem bound to topple. Without purporting to be an exhaustive
exploration of the ability of all types of sex-discriminatory laws to
satisfy emerging constitutional standards in this area, the following
sections examine some of those types and attempt to forecast their
ultimate fate if challenged on constitutional grounds.

ACTIONS FOR LOSS OF CONSORTIUM

Actions for loss of consortium have been described in an earlier
article®s as a variety of the rights of action allowed to persons who
suffer indirect loss resulting from direct injuries inflicted upon per-
sons to whom they bear a particular relationship. Though some
jurisdictions permit suits for loss of consortium by wives as well as
husbands where the opposite spouse has been negligently injured,
the majority adhere to the common law rule allowing such causes
of action to husbands but not to wives.

Former attacks—successful as well as unsuccessful—upon this
sex-based discriminatory rule have almost always claimed that the
particular version of the Married Woman’s Property Act in the
jurisdiction required the husband’s right of action to be extended
to the wife in a comparable situation. But in recent years, litigants
have increasingly invoked constitutional arguments in challenging
this type of discrimination.

44 See Kanowitz, Title VII of the 1964 Civil Rights Act and the Equal
Pay Act of 1963, supra note 1, at 305.
45 See Kanowitz, Law and the Married Woman, supra note 1, at 49-50.
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In Owen v. Illinois Baking Corporationt® a federal district court
in Michigan invalidated the discriminatory consortium rule on con-
stitutional grounds without extensive discussion. Noting that “to
grant a husband the right to sue on this right while denying the
wife access to the courts in the assertion of this same right is too
clearly a violation of fourteenth amendment equal protection guar-
antees to require citation of authority,”*” the court, sitting in a
diversity suit, rejected the forum state’s substantive law which de-
nied the right to sue for loss of consortium. Although its decision
is laudable, the Owen case’s unquestioned acceptance of the equal
protection argument without analysis or consideration of opposing
arguments, is rather surprising in view of the long history of sepa-
rate treatment of the sexes in this area.

And basing its decision on only a slightly more extensive exam-
ination of the constitutional question, an Ohio Court of Common
Pleas in Clem v. Brown?® has also held that a state’s rule permitting
husbands but not wives to recover for loss of consortium deprives
a wife of “equal protection of the law.”#?

The results in Owen and Clem were apparently approved in 1968
by the Wisconsin Supreme Court in Moran v». Quality Aluminum
Casting Co.5° In that case the Court indicated that the right to re-
cover for loss of consortium should be extended to wives in the
interest of logic and “justice,”®* but based its actual decision to do
this on a re-reading of Wisconsin’s unique “equal rights” statute 2

By contrast, at least three courts have come to an opposite con-
clusion. The Supreme Court of West Virginia, in what appears to
be the earliest reported case challenging the one-way consortium
rule on equal protection grounds, sustained such discrimination in

46 260 F'. Supp. 820 (W.D. Mich. 1966).

47 Id. at 821.

48 3 Ohio Misc. 167, 207 N.E.2d 398 (1965).

40 Id. at 171, 207 N.E.2d at 400. See also Umpleby v. Dorsey, 10 Ohio
Mise, 288, 227 N.E.2d 274 (1967), in which a second Ohio Court of
Common Pleas followed the Clem case.

50 34 Wis, 2d 542, 150 N.W.2d 137 (1967). See also Black v. United States,
263 F. Supp. 470, 480, n.33 (1967).

51 Moran v. Quality Aluminum Casting Co., 34 Wis. 2d 542, 551, 150
N.W.2d 137, 141 (1967).

52 Wis. STAT. ANN. § 246.15 (Supp. 1968), formerly § 6.015 (1963), pro-
vides in part: “Women shall have the same rights and privileges
under the law as men in the exercise of suffrage, freedom of contract,
choice of residence for voting purposes, jury service, holding office,
holding and conveying property, care and custody of children, and
in all other respects.” (emphasis supplied).
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1962 on the ground that it had existed at common law and that the
state constitution preserved the common law®—a rather question-
able holding since even state constitutional provisions may be in-
valid if they violate provisions of the United States Constitution.5
And in 1966, the Supreme Court of Tennessee expressly rejected the
result in Owen and Clem v. Brown, holding that the Tennessee rule
allowing a husband but not a wife recovery for loss of consortium
“does not work a ‘discrimination’ [and is] no more than a practical
and logical classification.”s®

Similarly, the United States Court of Appeals for the Seventh
Circuit applying Indiana law in a diversity action in 1968, rejected
the equal protection argument in this area, emphasizing the danger
of double recovery for loss of the husband’s earnings in his own suit
and in the wife’s consortium suit if the latter were allowed.’® Im-
pliedly recognizing that a husband could also recover for loss of his
wife’s earnings in his own consortium suitf, the court nevertheless
upheld this discrimination against an equal protection challenge on
the grounds that “Since 87.8% of married men are employed and
only 34.4% of wives are employed Indiana could infer that more
often in a wife’s suit than a husband’s, the jury would award her
duplicating damages for some of the same elements of injury.”s?

This is indeed strange reasoning. For one thing it overlooks the
ease with which Indiana could require both causes of action to be
joined in one suit, as has been done by other jurisdictions,’® thus
avoiding any possibility of double recovery. Indeed, a reasonable
argument can be made that the equal protection principle requires
a state to establish such a procedural requirement if its purported
justification for discriminating between the sexes would thereby be
eliminated®®—much as employers may be required to provide labor-
saving machinery to their employees to avoid discriminating be-

53 Seagrave v. Legg, 147 W. Va. 331, 337-38, 127 S.E.2d 605, 608 (1962).

54 Cf. Reitman v. Mulkey, 387 U.S. 369 (1967), invalidating a state con-
stitutional provision, adopted by a majority vote of the electorate, on
the grounds that it violated the United States Constitution; see also
American Fed’n. of Labor v. Watson, 327 U.S. 582 (1946).

55 Krohn v. Richardson-Merrell, Inc., 219 Tenn. 37, 406 S.W.2d 166 (1966).
The United States Supreme Court denied certiorari in Krohn on
March 20, 1967, 386 U.S. 970 (1967), which does not, of course, mean
that the Supreme Court approves the result in that case. Rather it
signifies, at best, that less than four members of the Court were willing
to review it. See, e.g., Brown v. Allen, 344 U.S. 443, 489-97 (1953).

56 Miskunas v. Union Carbide Corp., 399 ¥.2d 847 (7th Cir. 1968).

57 Id. at 850.

58 See, e.g., Ekalo v. Constructive Serv. Co. of America, 46 N.J. 82, 215
A.2d 1 (1965).

59 See p. 150 infra.



146 NEBRASKA LAW REVIEW—VOL. 48, NO. 1 (1968)

tween the sexes on the basis of their general physical differences.®
But even if this argument were rejected, the quantitative difference
between employed husbands and wives is not great enough to jus-
tify, constitutionally, such differences in treatment. If the danger
to be avoided is that of double recovery, then qualitatively the risk
is just as serious if it can occur in 34.4% of the cases as it would be
in 87.8% of the cases—unless we are to grant the possibility that
being “slightly” pregnant is somehow fundamentally different from
being “very” pregnant, as far as the fact of pregnancy is concerned.
Finally, nowhere in its opinion does the court consider the possi-
bility that the disparity in husbands’ and wives’ employment rates
may be the result of past discriminatory practices which, because
not previously prohibited by law, can be regarded as law-approved.
To the extent this is a factor, the court’s approach once more justi-
fies a present discrimination by relying on a past practice without
discerning the discriminatory features of the latter—a common ana-
Iytical failing where sex-based legal discrimination is in question.

Even where the constitutional attack has not been directly suc-
cessful, it seems to have stimulated at least one state supreme court,
Maryland’s, to develop a new theory permitting a wife to recover
for the loss of her husband’s consortium where such recovery had
not been allowed before. In Deems v. Western Maryland Railway
Co.,%t that court found it “unnecessary to decide whether the equal
protection clause compels a holding that the wife shall have a sepa-
rate cause of action for loss of her husband’s consortium due to
injuries sustained by him because of the negligence of a third
party,”2 by holding that in the future when “either husband or
wife claims loss of consortium by reason of physical injuries sus-
tained by the other as a result of the alleged negligence of the de-
fendant, that claim can only be asserted in a joint action for injury
to the marital relationship.”®® Avowedly skirting “a possible con-
flict between the present law and the federal constitution,”® the
Deems result, which will affect suits seeking recovery for husbands’
as well as wives’ loss of consortium, proceeds upon a “legal entity”
theory of the marriage relationship.

Though having the effect of equalizing the spouses’ positions
with respect to rights of action for loss of consortium, the result in
Deems would have been more satisfactory had it been squarely
based upon the equal protection argument. For the “legal entity”

60 See p. 140 supra.

61 247 Md. 95, 231 A.2d 514 (1967).
62 Id, at 106-07, 231 A.2d at 520.

63 Id, at 115, 231 A.2d at 525.

64 1d, at 113, 231 A.2d at 524.
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theory is too reminiscent of, and in fact derived from, the discred-
ited medieval concept of the legal unity of husband and wife.%

A similar process seems to have also occurred in New York.
Noting that in that state “it is rare, if not unknown, to iry a hus-
band’s action separately from his wife’s negligence action” and that
if this should occur, “motions to consolidate would quickly resolve
that difficulty,” the New York Court of Appeals, in Millington .
Southeastern Elevator Co.% has “on the basis of policy and fair-
ness”% overruled prior law by extending to wives the right to sue
for loss of consortium. The equal protection attack on the prior sex-
based discriminatory rule that had also been made in that case was
thereby avoided although the court intimated that had it not altered
the rule on policy grounds, it would have been persuaded on the
constitutional point by the decision of the United States Supreme
Court in Levy v. Louisiana.5®

As noted earlier, the Levy case held that if a state allows a
woman’s “legitimate” children to recover for her wrongful death
and conscious pain and suffering it could not deny this remedy to
her “illegitimate” children. In Millington, while not deciding the
point, the New York Court of Appeals noted that such “reasoning
would seem applicable here since it is concluded that there is no
basis for the existing discrimination.”®

Though the Millington decision did not rule on the equal protec-
tion argument, the extent to which the Levy case will influence
future cases in this field is of some moment, The meaning of Mil-
lington’s reference to Levy is somewhat unclear. For one thing, if,
as the court had already decided, there was “no basis for the exist-
ing discrimination,” this would have been a sufficient reason for
invalidating such a rule (denying to wives but permitting husbands
the right to sue for loss of consortium) on either policy or constitu-
tional grounds. Perhaps the only significance to the reference to the
Levy case in Millington is to point out that on Levy’s authority,
invalidation on constitutional grounds would have been appropriate,
but that in line with the established policy of avoiding constitutional
decisions whenever possible, this was being done in Millington. On
the other hand, the reference to Levy may have been made to dispel
any doubts that the granting or withholding of causes of action
could be subject to equal protection restrictions.

65 Id. at 107, 231 A.2d at 521.

66 22 N.Y.2d 498, 239 N.E.2d 897, 293 N.Y.S.2d 305 (1968).

67 Id. at —, 239 N.E.2d at 903, 293 N.Y.S.2d at 313.

68 391 U.S. 68 (1968).

69 Millington v. Southeastern Elevator Co., 22 N.Y.2d 498, —, 239 N.E.2d
897, 903, 293 N.Y.S.2d 305, 312 (1968).
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One difficulty attorneys will have to overcome if they attempt to
rely upon Levy in seeking to invalidate the discriminatory con-
sortium rule on equal protection grounds is the Supreme Court’s
observation in that case that “He [the illegitimate child] is subject
to all the responsibilities of a citizen, including the payment of taxes
and conscription under the Selective Service Act. How under our
constitutional regime can he be denied correlative rights which
other citizens enjoy?”?® Since women are not presently subject to
military conscription,” the question arises whether this would dis-
tinguish the sex-based discriminatory consortium rule from the in-
validated distinction between the rights of legitimate and illegiti-
mate children to sue for wrongful death.

Neither in the Supreme Court decision itself nor in any of the
lower court decisions in Levy™ does the sex of the five illegitimate
children, on whose behalf the suit was brought, appear. However,
even if all five were male, it would seem that the conseription point
would not render the Levy case inapposite to the consortium issue.
Aside from the fact that use of the word “He” in reference to illegi-
timate children in general is a grammatical and legalistic conceit
probably intended to embrace members of both sexes (a tradition
that is not without its own sex-discriminatory implications), the
allusion to military conscription can be interpreted as containing
the implied qualification, “unless otherwise reasonably exempted
from such a requirement.”

Whether the total exemption of women from the obligation of
military service is reasonable may be the subject of considerable
debate. If the functional analysis is employed, then, recognizing the
general physical differences between the sexes and the physically
exacting demands of many military tasks, much of the present ex-
emption can be seen as not being based on sex (despite the refer-
ence in the law to males as such) but rather to the functions that
must be performed. But many tasks within the military are not
of such a nature and often merely duplicate civilian jobs—such
as typist, clerk, automobile driver,—which can be performed by
women as well as men. To the extent, therefore, that Levy’s refer-
ence to military conscription is crucial, reliance upon that case to
successfully attack the unequal consortium rule on equal protection
grounds may be inappropriate as long as the present scheme of
military conscription law remains unaltered.

70 Levy v. Louisiana, 391 U.S. 68, 70 (1968) (emphasis supplied).

71 Universal Military Training and Service Act, 50 U.S.C. § 453 (1964).

72 Levy v. State, 192 So. 2d 193 (La. Ct. App. 1966), cert. denied, 250 La.
25, 193 So. 2d 530 (1967).
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Significantly, the handful of cases that have dealt with the equal
protection attack on the rule denying wives but allowing husbands
the right to sue for loss of consortium have, regardless of their out-
come, tended to dispose of the equal protection question in summary
fashion, Either they have held that a prohibited discrimination was
so patent that citation of authority was not even needed™ or they
have indicated with equally little discussion that the constitutional
challenge was without merit.™

Having said all that, how should the discriminatory consortium
rule fare when challenged, as it inevitably will be, in the United
States Supreme Court? It is submitted that the Court should invali-
date this sex-based discriminatory rule on equal protection grounds
by extending the right of action to married women where it pres-
ently is accorded only to married men, rather than by removing
such right from the latter.” But the manner in which the Court
does this, or more precisely its rationale for such a decision, will be
of crucial importance for the future of other sex-based discrimina-
tory legal rules.

In line with developing equal protection standards the Court
will first have to decide whether the right to sue for loss of con-
sortium is a “basic” or “non-basic” right-—since, if it is properly
classified as “basic,” the burden of justifying the distinction between
the sexes will be much greater than otherwise.” In this connection
the fact that the sex-based classification with respect to the right to
sue for loss of consortium has “history and tradition on its side,”?
will not prevent the Court from either cafegorizing such right as
“basic” or from striking it down if the classification is invidious.’®

73 Owen v, Illinois Baking Corp., 260 F. Supp. 820-21 (W.D. Mich 1966).

74 Seagrave v. Legg, 147 W. Va. 331, 336, 127 S.E.2d 605, 608 (1962).
See also Casey v. Manson Constr. and Eng’r. Co., — Ore, —, —, 0.7,
428 P.2d 898, 906, n.7, (1967). Perhaps the most extensive considera-
tion of the matter thus far appears in the Krohn case which rejected
the constitutional challenge. Krohn v. Richardson-Merrell, Inc.,, 219
Tenn. 37, 406 S.W.2d 166 (1966). That is not saying too much, how-
ever, since the only reasons advanced by the Tennessee Supreme
Court for its decision in Krohn were the unelaborated statement that
“many and obvious differences between what, by legal logic, is recov-
erable by the male spouse for injury, on the one hand, and the female
spouse on the other, may be conceived of.” Id. at 43, 406 S.W.2d at
168-69, and the resulting conclusion that the Tennessee rule was
therefore based on a “practical and logical classification”, id. at 43,
406 S.W.2d at 169, rather than working a “discrimination.” Id.

75 This has been done on policy grounds in some jurisdictions. See e.g.,
Gearing v. Berkson, 223 Mass. 257, 111 N.E. 785 (1916).

76 See p. 141 supra.

;"; l]:_;;avy v. Louisiana, 391 U.S, 68, 70 (1968).
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It is submitted that the right to sue for loss of consortium is no less
basie than the right to sue for wrongiul death in the Levy case—
though in both cases, the right has either not always nor does not
now exist in all American jurisdictions. Indeed, this may be the ulti-
mate significance of the reference to Levy in the Millington case.™

Should the right to recover for loss of consortium come to be
regarded, therefore, as “basic”—thus subjecting the classification to
“rigid scrutiny”®*—the burden upon any party seeking to sustain
the sex-based classification in this area would be great. A reason-
able argument can be made moreover that, to satisfy this burden,
it is insufficient merely to show that existing differences between
the situation of the sexes are extensive—as, for instance, that the
likelihood of double recovery is greater when wives sue for loss of
consortium than when such actions are brought by husbands.®* For
to the extent that it lies within the power of the state, by legislation
or court decision, to mitigate the effects of such differences, its fail-
ure to do so should be taken into account in passing upon the
constitutionality of the unequal consortium rule. Were such a prin-
ciple adopted in this area, the claim that double recovery is a more
serious danger when wives, as opposed to husbands, are allowed to
sue for loss of consortium, would not be a constitutional justification
for the discrimination—since the states that make such a distinction
could, and in a basic sense would have to, restructure their pro-
cedural rules to require husband-wife joinder when either seeks to
recover for negligent invasion of consortium.

As the number of constitutional challenges to the sex-based dis-
criminatory consortium rule multiply, the likelihood that the United
States Supreme Court, the final arbiter of federal constitutional
disputes, will agree to review lower state or federal court decisions
in this area will also increase. When that is done, it is hoped that
the Court will once and for all declare this inequality violative of
both the equal protection and due process clauses of the United
States Constitution’s fourteenth amendment, and that it will do so
along the lines suggested herein. For if the Court were to do this,
not only would it in one fell swoop invalidate on constitutional
grounds most, if not all, the unequal consortium rules in every
American jurisdiction, but it would also broaden the conceptual

79 See p. 147 supra. Even on the assumption that the right fo sue for loss
of consortium involves an area of economic activity, rather than a
“basic civil right,” at least one court has held that the discriminatory
consortium rule violates the equal profection guarantee, since it is
entirely without basis in reason. Karczewski v. Baltimore & O. R.R,,
274 ¥, Supp. 169 (1967).

80 See p. 147 supra.

81 See p. 141 supra.
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foundation for successful constitutional challenges of a great variety
of other sex-based discriminatory laws and official practices.

STATUTORY SEX-BASED DIFFERENCES IN
SENTENCING FOR THE SAME CRIME

In Commonwealth v. Daniels,?? the Pennsylvania Superior Court
was confronted with an equal protection challenge to the sentencing
provisions of the State’s Muncy Act® which, like statutes in some
other states,®* requires women to be sentenced differently (and gen-
erally more severely), than men upon conviction of the same crime.
Specifically, the Muncy Act provides that any female pleading
guilty to or being convicted for a crime punishable by imprisonment
for more than a year must be sentenced to confinement in the State
Industrial Home for Women and that the sentence “shall be merely
a general one . .. and shall not fix or limit the duration thereof.”ss

In Daniels the trial court had first sentenced the woman defend-
ant, who had been convicted of robbery, to a one-to-four-year term
in the Philadelphia County Prison. Thirty-one days later the court
vacated the original sentence on the grounds that the Muncy Act
provided the exclusive basis for sentencing women under these
circumstances. Pursuant to the terms of the Act the court then re-
sentenced the defendant to the State Industrial Home for Women
without fixing a maximum or minimum term of imprisonment. One
effect of this indeterminate sentence was that the defendant could
now be required to serve the maximum term for the crime of rob-
bery, ten years, as opposed to her original maximum four year
sentence. In addition, under the demonstrated parole practices of
the Muncy authorities, defendant would have to serve a minimum
of three years at that institution, whereas, had her original sentence
—one that could have been imposed on a male convicted of the same
crime—been valid, she would have been eligible for parole in one
year.

In a divided opinion in Daniels, the Pennsylvania Superior Court
held the Muncy Act did not violate the equal protection clause be-
cause of a discerned reasonable connection between the classifica-
tion by sex and the purposes of the legislation. In the court’s
opinion:

82 210 Pa. Super. 156, 232 A.2d 247 (1967).

83 Pa. StaT. Ann. tit. 61, § 566 (1964).

8¢ See statutes upheld in Ex parte Gosselin, 141 Me., 412, 44 A.2d 882
(1945) ; Ex parte Brady, 116 Ohio St. 512, 157 N.E. 69 (1927); Platt v.
Commonwealth, 256 Mass. 539, 152 N.E. 914 (1926); State v. Heitman,
105 Kan. 139, 181 P. 630 (1919).

8 Pa. StaT. ANN. tit. 61, § 566 (1964).
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The legislature reasonably could have concluded that indetermi-
nate sentences should be imposed on women as a class, allowing the
time of incarceration to be matched to the necessary treatment in
order to provide more effective rehabilitation. Such a conclusion
could be based on the physiological and psychological makeup of
women, the type of crime committed by women, their relation to
the criminal world, their roles in society, their unique vocational
skills and pursuits, and their reaction as a class to imprisonment,
as well as the number and type of women who are sentenced to
imprisonment rather than given suspended sentences. Such facts
could have led the legislature fo conclude that a different manner
of punishment and rehabilitation was necessary for women sen-
tenced to confinement.8¢

In addition, the superior court in Daniels, one judge dissenting,
suggested that the legal-factual premises of defendant’s equal pro-
tection argument were also in error. That is, her assumption that
a man would have been sentenced to a maximum term of four years
as opposed to her maximum of ten years was “invalid . . . [since the
court could not] speculate as to what the sentence would have been
had the person robbing the bar in question been a male.”7

The weakness of the court’s reasoning in this last point was un-
derscored by Judge Hoffman’s dissent, which in effect emphasized
that the sex-based discrimination rested not on what would, but
rather upon what could, occur in the sentencing process. For under
the terms of the Muncy Act, all “women sentenced for offenses
punishable by imprisonment for more than one year must be sen-
tenced to the maximum permissible term. Men, on the other hand,
may be sentenced to lesser terms.”’®® The Act, in Judge Hoffman’s
view, therefore constituted “an arbitrary and invidious diserimina-
tion against women offenders as a class.”® Because personal liber-
ties or fundamental rights were involved here, the “any rational
basis” formula for testing the Muncy Act against the equal protec-
tion challenge would not do. Instead, to sustain the Act, the state
“must show a subordinate interest that is compelling.”®® Therefore:

To justify such discriminatory treatment, the Commonwealth
must demonstrate more than the fragmentary and tenuous theories
presented to us. Absent any compelling psychological, statistical,
or scientific data, we cannot, nor should we, sanction a legislative
scheme which is patently arbitrary and manifestly unfair.9t

It is perhaps to the credit of the majority opinion in Daniels
despite its tendency to repeat the off-encountered error of justifying

86 210 Pa. Super. 156, 160-61, 232 A.2d 247, — (1967).
87 Id. at 161, 232 A.2d at —.

88 Id. at 162, 232 A.2d at —. (Hoffman, J., dissenting).
89 Id,

20 Id. at 163, 232 A.2d at —.

91 Id, at 164, 232 A.2d at — (emphasis added).
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rank discriminations on the mere difference of sex alone—that it did
not resort to the homilies of the past that confinement in a State
Industrial Home for Women or a comparable institution partakes
more of the nature of treatment than of punishment.?? That ap-
proach would appear to have been put to a lasting rest by the
Supreme Court’s decision in In re Gault®® suggesting that confine-
ment by any other name is still confinement. But the problem with
the Superior Court’s view is that in the name of the legislature’s
general and undifferentiated right to classify on the basis of sex,
women could be subjected to the severest kind of disadvantage—
not in the areas of employment opportunities, property rights, di-
vorce grounds, but in the fundamental right {o personal liberty. If
any area cries out for judicial redress on the basis of the fourteenth
amendment command, this is one.

Indeed, shortly after the above was written, the Pennsylvania
Supreme Court reversed the lower court in the Daniels case.?

Apparently® not adopting Judge’s Hoffman’s detailed analysis of
the constitutional aspects of the question, the Pennsylvania Su-
preme Court simply held in Daniels that “an arbitrary and invidious
discrimination exists in the sentencing of men to prison and women
to Muncy, with resulting injury to women,”® and that no “reason-
able and justifiable difference or deterrent [is discernible] between
men and women which would justify a man being eligible for a
shorter maximum prison sentence than a woman for the commission
of the same crime, especially if there is no material difference in
their records and the relevant circumstances.”®?

92 See, e.g., Ex Parte Carey, 57 Cal. App. 297, 305, 207 P. 271, 274 (1922).
“The state...has undertaken to take forcible charge of this class of
unfortunates [women convicted of prostitution] and extend to them
a home, education, assistance, and encouragement in an effort, other-
wise hopeless, to restore them to lives of usefulness, The state com-
bines both altruism and self-preservation.” In the same case, the
court disposed of the claim that sentencing to the State Farm for
‘Women was, under the circumstances, “cruel and unusual punish-
ment,” by noting that “the detention provided for in the statute is
not, within the purview of the constitution, punishment at all.” Id. at
302, 207 P. at 273.

93 387 U.S. 1 (1967).

%4 Commonwealth v. Daniels, 430 Pa. 642, 293 A.2d 400 (1968).

95 At this writing only fragments of the Pennsylvania Supreme Court’s
opinion in Daniel are available in 37 U.S.L.W. 2063 (Pa. July 1, 1968)
and I have assumed that the portions of the opinion excerpted therein
contain its essential rationale.

96 Commonwealth v. Daniels, 430 Pa. 642, —, 243 A.2d 400, 403 (1968).

97 Id. at —, 243 A.2d at 404.
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Significantly, however, the Pennsylvania Supreme Court did not
reject the fundamental allowability of classification by sex, as in
the employment area, since “there are undoubtedly significant bio-
logical, natural and practical differences between men and women
[justifying such classification] under some circumstances. . . .8

Additional movement in the same direction came in early 1968 in
a federal district court decision in United States ex rel Robinson v.
York® striking down as violative of the equal protection guarantee
a Connecticut statute'®® allowing “women to be sentenced for longer
terms than it or any other statute permits for men found guilty of
committing identical offenses. . . .”9! In Robinson the state had
argued that the statute in question, unlike statutes dealing with
incarceration in penal institutions, was an expression of the state’s
attempt to provide for “women and juveniles a special protection
and every reformative and rehabilitative opportunity,”? and that
a longer term of imprisonment for women in such an institution
was therefore justified. Relying upon the remarks of Mr. Justice
Fortas in the Gault case, however, the court in Robinson rejected
this euphemistic distinction between penal and reformatory institu-
tions, noting that in Connecticut, “the predominant criterion for
judgment imposed on those convicted of violating its criminal laws
continues to be punishment,”% and holding that the statute as ap-
plied to the sentences of the female petitioner in the case “consti-
tuted an invidious discrimination against her which is repugnant
to the equal protection of the laws guaranteed by the fourteenth
amendment.”104

More important than the result in Robinson, however, is the
method by which the court reached it. Significantly, great reliance
was placed upon the Supreme Court’s decision in Loving v. Vir-
ginia.l®® While noting that in Loving the strict standards the Su-
preme Court had enunciated for upholding a classification against
an equal protection challenge had been directed toward a racial
classification, the court nevertheless applied the same standards in
Robinson because it could see no reason “why adult women, as one
of the specific groups that compose humanity, should have a lesser

98 Id. at —, 243 A.2d at 403.
99 281 F. Supp. 8 (D.C. Conn. 1968).
100 Conw. GEN. STAT. ANN. § 17-360 (1960).
101 281 F. Supp. at 12.
102 1d. at 14.
103 Id. at 15.
104 Jd. at 17.
105 388 U.S. 1 (1967).
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measure of protection than a racial group.”'% As a result, the
statute “which singles out adult women convicted of misdemeanors
for imposition of punishment for longer terms than may be imposed
on men, must be supported by a full measure of justification to
overcome the equal protection which is guaranteed to them by the
fourteenth amendment.”*%%

It is important to note also that the opinion in Robinson, as well
as that of the Pennsylvania Supreme Court in Daniels, did not criti-
cize or reject earlier Supreme Court decisions in which sex-based
classifications had been upheld. In particular, approving reference
was made in Robinson to Muller v. Oregon'®® upholding an Oregon
statute limiting women’s working hours to 10 a day, Goesart v.
Cleary®®® upholding Michigan’s rule preventing most women from
becoming licensed bartenders, and Hoyt v. Florida''® sustaining
Florida’s exclusion of women from jury duty unless they affirma-
tively volunteer to serve. In Robinson the court noted that those
earlier Supreme Court decisions had each determined that the clas-
sifications drawn in the respective statutes were reasonable in the
light of their purposes.

Thus, in Muller the Court took account of the differences in physical
structure, strength and endurance of women, as well as the impor-
tance of their health to the future well being of the race, in sus-
taining the work hour limitation....It noted a woman’s family
and home responsibilities in upholding the jury duty exemption
in Hoyt...and acknowledged in Goesart that the Michigan legisla-
ture might legitimately be avoiding the “moral and social prob-
lems” which it believed could be produced by females tending
bar in saloons....111

As for the sex-based distinction inherent in the Connecticut
statute, however, the Robinson opinion observed that nothing “in
the different nature of men and women noted by the Supreme Court
in the Mueller, Goesart, and Hoyt cases suggests any reasonable or
just relation between the misdemeanors involved here and the in-
equality in potential punishments permitted by section 17-360.”112

In sum, the Robinson decision reiterated the classic test for de-
termining whether a statutory classification can withstand an equal
protection attack, that the classification and the purpose of the stat-
ute must be reasonably related, but held that the burden of showing

106 281 F. Supp. at 14.

107 1d. (emphasis added).

108 208 U.S. 412 (1908).

109 335 U.S. 464 (1948).

110 368 U.S. 57 (1961).

111 281 F. Supp. at 13 (citations omitted).
112 Id. at 16.
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such a reasonable connection was heavier on the state where the
classification was of women as a group and resulted in a deprivation
of personal liberty than it might have been perhaps in the area of
economic regulation and the classification was not based upon one’s
condition at birth. The state not having satisfied this burden in
Robinson, the immediate release of the petitioner was ordered.!!®
While Robinson seemed to approve of the Supreme Court decisions
in Hoyt, Goesart and Muller, such approval was by no means neces-
sary to its decision. It is possible to read the Robinson court’s refer-
ence to those earlier cases as saying merely that, even if they were
still “good law,” they did not require the sentencing classification to
be upheld, where the absence of any reasonable relation between
the purposes of the statute and the classification was so clear. For,
as discussed elsewhere in this series though the earlier Supreme
Court decisions may still be “good law” in that the Supreme Court
has not overruled them, the Court may have ample reason for doing
so, at least in respect to the Hoyt and Goesart situations, if not in
regard to the economic regulation involved in the Muller case. In-
deed, notwithstanding the Robinson court’s apparent approval of
those earlier decisions, its analysis of the discriminatory legislation
involved in the Connecticut statute may also be pertinent to a re-
consideration of those earlier Supreme Court cases upholding a
variety of sex-based discriminatory laws.

The various opinions in the Daniels and Robinson cases are of
extreme importance for a number of reasons. For one thing, they
undermine earlier cases in other jurisdictions upholding sex-based
discrimination in sentencing rules and practices.!* They also repre-
sent a significant breakthrough, as does White v. Crook,'® in the
realm of jury service, and some of the consortium cases discussed
in the last section,’® in the undifferentiated “sex is a reasonable
basis for classification” approach that has held sway for so long in
this area. What is more important is that their analytical approach
—emphasizing the greater burden of justification to sustain an un-

113 1t has been noted that because the decision in Robinson was issued in a
habeas corpus proceeding, it applied only to that case and did not
invalidate the statute for all present and future inmates. Office of
Economic Opportunity, Law In Action 4 (1968). However, if the lower
court decision, which has been appealed by the state, is upheld, the
Connecticut Attorney General could release other inmates held under
similar circumstances. At least 43 of the 118 present inmates of the
State Farm, it has been reported, could benefit from the Robinson
decision. Id.

114 The constitutionality of such statutes has been upheld in the cases
cited, supra note 84.

115 251 F, Supp. 401 (N.D. Ala. 1966).

118 See p. 143 supra.
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equal deprivation of a “basic” civil right or analogizing a female
group to a racial group—creates the possibility of successfully at-
tacking, on constitutional grounds, a variety of other sex-based
discriminiatory rules and practices. In their own way, this handful
of decisions may be the early heralds of a new day in the general
treatment of men and women in American law and life.

CONSTITUTIONAL ATTACK UPON SEX-BASED VARIATIONS
IN THE AGE OF MAJORITY AND RELATED CONCEPTS

The sex-based disparities in minimum age requirements for
marriage and for achieving adult status described in an earlier part
of this series!” are subject to constitutional attack in a variety of
contexts., The United States Supreme Court has indicated in sepa-
rate cases, for example, that: 1) marriage is one of the “basic civil
rights of man”;18 and 2) the condition of being a juvenile does not
deprive a person of certain constitutional protections.!’® The time
may therefore come when a male, who under state law may not
marry without parental consent before the age of 21, though females
in that state may do so at 18, will challenge that type of rule—per-
haps successfully—as a violation of the equal protection and due
process guarantees of the United States Constitution.i2?

The rights to contract, to convey property, or generally to deal
with one’s business affairs, while perhaps not rising to the level of
a “basic civil right,” are nevertheless fundamental in modern Amer-
ican society. Although distinctions drawn between young and older
persons may be permissible, the constitutional validity of sex-based
diserimination between young persons themselves is more question-
able. Thus we may also see in the near future constitutional chal-
lenges by males of state statutes preseribing an 18 year old general
age of majority for females and a 21 year age for males??*

For a lower age of majority for one sex as compared with the
other may be either a benefit or a burden, depending upon the cir-
cumstances. It is a benefit, in a very real sense, in permitting a

117 Kanowitz, Law and the Single Girl, supra note 1, at 300-06.

118 Loving v. Virginia, 388 U.S. 1, 12 (1967).

119 In re Gault, 387 U.S. 1, 28 (1967).

120 Professor Foster has already suggested that Lowing, the antimisce-
genation case, “opens up new areas and issues for attacks upon the
constitutionality of particular regulations of the marriage relationship,
Foster, Marriage: A “Basic Civil Right of Man,” 2 Fanmiry L.Q. 90, 93
(1968), but apparently does not include sex-based age discrimination
as one of the potential areas. As suggested above, however, this result
might be achievable by combining the decisions in Loving and Gault.

121 See, e.g., ILL. ANN. StaT. ch, 3, § 131 (Smith~Hurd 1961).
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young person to engage in unfettered buying and selling and other
facets of commercial life. Where males are prevented by law from
engaging in such activities for longer periods than females, an equal
protection attack, based upon the irrationality of the classification,
may be available—especially when one recalls the general reverse
age differential in sexual matters.122

That a lower age of majority can also be a burden is illustrated
by the 1964 Illinois case of Jacobson v. Lenhart ?® In Illinois the
statutory age of majority for most purposes is twenty-one for all
males and eighteen for all females.** An extension of that rule
distinguishes between the sexes in defining the disability of minor-
ity during which a general statute of limitations will be tolled.
Specifically, Section 22 of the Illinois Limitations Act provides with
respect to personal actions:

If the person entitled to bring an action...is, at the time of the
cause of action accrued, within the age of twenty-one years, or if
a female, within the age of eighteen years, or insane, or mentally
ill, or imprisoned on a criminal charge, he or she may bring the
action within two years after the disability is removed.125

Thus, a 17 year old male injured as a result of another’s negli-
gence, for example, will not be barred from suing for such injury
until he has reached the age of 23. By contrast, a female must sue
before reaching the age of 20, unless the limitation period is tolled
by another type of disability, such as insanity, mental illness or
imprisonment on a criminal charge.

In the Jacobson case, the female plaintiff had been injured, al-
legedly as a result of defendant’s negligence, when she had just
turned 18. She brought suit at age 22. Suit by a male under the
same circumstances would not have been barred, but in her case,
as a result of the statute, it was. To her contention that the sex-
based age differential for tolling the limitation period was uncon-
stitutionally “arbitrary, discriminatory and without relation to the
apparent purpose of the statute,”'?¢ the Court first stated the tradi-
tional formula for testing alleged violations of the equal protection
guarantee: “A classification of a group of persons is not arbitrary
if there is a sound basis in reason and principle for regarding one
class of individuals as a separate and distinet class for the purposes

122 Kanowitz, Law and the Single Girl, supra note 1, at 312-20.
123 Jacobson v. Lenhart, 30 111.2d 225, 195 N.E.2d 638 (1964).

124 JuL. ANN. STAT. ch. 3, § 131 (Smith-Hurd 1961).

125 Trrn. ANN. STAT. ch. 83, § 22 (Smith-Hurd 1961).

128 30 I11.2d at 226, 195 N.E.2d at 639.
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of the particular classification.”’?” Then repeating a century old
comment upon the general differentiation in the ages of majority
of males and females that “in the opinion of the legislature, females
at the age of eighteen possess as much discretion as males at the
age of twenty-one, and are then fitted to attain their majority
. .. 128 the Court concluded that “legislative and judicial recogmni-
tion that females mature physically, emotionally and mentally be-
fore male persons, [is] . .. a reasonable basis for the classification,
and therefore that any change in the rule should be made by the
legislature rather than the courts.”

The problem with the court’s reasoning in Jacobson is its accept-
ance as an undifferentiated fact that females acquire “discretion”
earlier than males. For “discretion” is not fungible. In each case it
is important to ask, “discretion for what?” Certainly, if the refer-
" ence is to “discretion” with regard to one’s business affairs—which,
after all, is what is involved in not permitting one’s cause of action
to be barred by a statute of limitations—the mores and practices of
a society that has traditionally encouraged males and discouraged
females from actively participating in this area cannot be ignored.
Against that social background, a legislative determination that
females achieve “discretion” earlier than males as applied to this
specific area of conduct is not merely a matter about which reason~-
able people may differ, but stands out as an arbitrary and unrea-
sonable classification prohibited by the equal protection clause of
the United States Constitution.

To the extent that contracts entered into during minority can be
disaffirmed by a minor, state laws preseribing different ages of ma-
jority for males and females also appear vulnerable to constitutional
attack—notwithstanding the specific result in the Jacobson case.
For the right to disaffirm is clearly a benefit. When it is conferred
on one sex and arbifrarily withheld from another, though the latter
is similarly situated, it would appear to violate fundamental con-
stitutional rights. As Levy v. Louisiana demonstrates, moreover,
correction of this inequity can take the form of conferring the
benefit upon the sex from which it has been withheld rather than
removing it from the latter.

In sum, whether achieving the age of majority be regarded as a
benefit or a burden, unequal rules for males and females in this
area, wherever they exist, appear to be vulnerable at this date to
due process and equal protection attacks. Equalization of treatment
in this area, as in others discussed in this article, should go a long

127 Id. at 227, 195 N.E.2d at 640.
128 Jd. at 228, 195 N.E.2d at 640.
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way toward eliminating unfair social, as well as other legal, dispari-
ties between the sexes in American life.

OBSCENE OR VULGAR LANGUAGE IN
THE PRESENCE OF WOMEN

In one area in which legal consequences differ if women rather
than men are in the factual setting, the first amendment guarantees
of free speech and expression, in addition to the previously dis-
cussed constitutional provisions, may be implicated. This is the
area of permissible utterances in the presence of women.

Arizona Criminal Code section 13-377 is typical of many statutes
on the subject. It provides, in part, that a person who “in the pres-
ence of or hearing of any woman or child, or in a public place, uses

vulgar, abusive or obscene language, is guilty of a misdemeanor
129

The interpretative problems raised by the words “vulgar, abu-
sive or obscene language” are not unlike those that have bedeviled

129 Arrz. Rev. STAT. ANN. § 13-377 (1956). Inferestingly, this statute was
involved in the landmark United States Supreme Court decision ex-
tending certain procedural safeguards to Juvenile Court delinquency
proceedings, In re Gault, 387 U.S. 1 (1967). In that case, Gerald Gault,
a 15 year old boy, had been adjudged and committed as a juvenile
delinquent for having allegedly made obscene and lewd telephone
calls “of the irritatingly offensive, adolescent, sex variety”, Id. at 4,
which, had they been made by an adult, would have constituted a
misdemeanor pursuant to the above cited section of the Arizona
Criminal Code. Since Ariz. Rev. StaT. AnN. § 8-201(6) (1956)
defines a “delinquent child” as including “(a) A child who has
violated a law of the State or an ordinance or regulation of a political
subdivision thereof,” a finding that Gerald had violated that law was
necessary for a defermination of delinquency on that ground. The
“law” which the juvenile violates must of course be one that is con-
stitutionally valid. If, as is suggested in the text, serious constitu-
tional questions are raised by this and similar laws, an alternative or
additional approach in Gault might have been to seek reversal of
Gerald Gault’s adjudicafion of delinquency by challenging that pro-
vision of the Arizona Code. This point was not briefed in Gault, how-
ever, either by the appellant or by any of the amici curiae (Legal
Aid Society and Citizens’ Committee for Children of New York, Inc.;
Ohio Association of Juvenile Court Judges; and the American Parents
Committee)—a failure probably explained by the parties’ preoccupa-
tion with the procedural due process questions and by the possible
validity of the statute as applied to the particular facts of the Gault
case. For a reasonable distinction might be drawn between “obscene”
utterances made to a person and those made in a person’s presence—
although distinctions drawn between the sex of the hearers would
still appear vulnerable to equal protection challenge,
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the courts in the pornography cases,®® and are beyond the scope of
the present work. Nevertheless, one can’t help noting that arriving
at objective standards for ascertaining whether particular words are
“vulgar, abusive, or obscene,” even in a geographically-limited com-
munity, may be extraordinarily difficult.

Important for present purposes, however, are the expressed and
implied classifications of situations in which the utterance of the
same words may or may not violate the statute. Thus, if they are
spoken “in a public place” (a formulation that is not itself free of
interpretive difficulty) the statute is violated regardless of the sex
or age of the hearers. (That someone must have heard the words is
implied by the statute, since a finding that the words had in fact
been spoken could not otherwise be made.) By contrast, conse-
quences will differ with the age or sex of the hearer if the objec-
tionable words are uttered in a non-public place.

Thus, provided that the statute survives constitutional attacks
on the grounds of vagueness or uncertainty in the meaning of “vul-
gar, abusive or obscene,” the speaking of particular words in the
presence or hearing of children will constitute a misdemeanor. The
same will be true if they are uttered in the presence or hearing of
women. But, applying the maxim of expressio unis, exclusio alter-
ius, it is clear that no matter how “vulgar, abusive or obscene” par-
ticular words may be, their utterance in the presence of men in a
non-public place will not per se subject the speaker to any criminal
penalties.

Several features of this statute are noteworthy in the present
context, First, the utterance of such words in the hearing of women,
though not in their presence is punishable. Though this formulation
may have been designed fo cover the situation in the Gault case
itself—in which a telephone is used to communicate the offensive
words—its literal terms appear to permit prosecution of a person
who uses such words without knowledge that they are being over-
heard by members of the female sex.

Second, the juxtaposition of women and children as the persons
to be spared the ordeal of hearing obscene, vulgar or abusive words
is reminiscent of the ecommon-law’s time-honored practice of treat-
ing women like infants or, at times, idiots.’3! Designating children
to be insulated from certain kinds of speech or literature may be a

130 See, e.g., Ginzburg v. United States, 383 U.S. 463 (1966); Mishkin v.
New York, 383 U.S. 502 (1966); Roth v. United States and Alberts v.
California, 354 U.S. 476 (1957).

131 Kanowitz, Law and the Married Woman, supra note 1, at 8.
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reasonable classification in exercising the police power.’3? The same
cannot be said of adult women, however, unless, that is, one first
accedes to Justice Frankfurter’s comments in Goesaert v. Cleary,133
a case involving only the power of the state to prohibit women from
selling alcoholic beverages, that the States may draw “a sharp line
between the sexes,”8* and that “the Constitution does not require
legislatures to reflect sociological insight, or shifting social stand-
ards, any more than it requires them to keep abreast of the latest
scientific standards,”3% and then extends those comments to an area
involving the preferred freedoms of speech and expression. Simi-
larly, while the Supreme Court has, on the basis of its view that
women are “still regarded as the center of home and family life,”13¢
decided that a state may let women, and not men, choose whether
to serve on a jury, such a role within the family and home bears no
reasonable relationship to a statute penalizing speakers of vulgar or
obscene words in the presence or hearing of women but not of men.

The only possible explanation of such statutes is that once more
they express social attitudes that women are essentially of a differ-
ent species than men, that they are brittle objects to be spared the
reality of every day living, and that they are in a fundamental
sense second-class citizens—all of which raise serious questions con-
cerning the ability of such laws to withstand attacks on due process
and equal protection grounds.

For what must be emphasized here is that these words are not
regarded in the statute as inherently evil, wicked or punishable—
as evidenced by the failure to make a criminal offense their utter-
ance in the private presence of men. The statute simply reflects a
legislative determination that women, because of notions about
their brittleness, their delicacy, in a word, their “otherness”—are to
be sheltered from this aspect of speech and expression. Here, as in
other areas, women as well as men may ultimately have become
the “victims” of such protection—so inextricably is it linked to
numerous social and legal rules keeping the sexes from relating to
one another primarily as people.

ATl this is not to suggest of course that the gates of social living
be opened to a flood of four-letter words in daily speech—although
it may be observed that much of our emotional responses to these

132 See, e.g., Ginsberg v. State of New York, — U.S. — (1968); but cf.
Interstate Circuit, Inc. v. City of Dallas, — U.S. — (1968).

133 335 U.S. 464 (1948).

134 Id. at 466.

135 Id.

136 Hoyt v. Florida, 368 U.S. 57, 62 (1961).
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words is entirely irrational.3? The point is that, objectionable or
not, it is wrong, unreasonable, and probably unconstitutional, to
punish those who would utter them in the hearing of women but
not of men.238

Somewhat instructive of legislative and judicial attitudes in this
regard is the language of Justice Jones of the Mississippi Supreme
Court in State v. Hall,3® rejecting for Mississippi the decision of
White v. Crook® in which a three-judge federal court had held
that Alabama’s exclusion of women from jury service violated the
equal protection clause. In the Hall case, Justice Jones offered the
following reason, among others, for sustaining Mississippi’s jury
exclusion rule for women:

The legislature has the right to exclude women so they may con-
tinue their service as mothers, wives, and homemakers, and also
to protect them (in some areas, they are still upon a pedestal)
from the filth, obscenity, and noxious atmosphere that so often
pervades a courtroom during a jury trial.l41

To “protect” women from “filth, obscenity” and the like, how-
ever, is also to protect them from certain aspects of the reality of

137 American society tolerates the expression “sexual intercourse,” but
its hackles are raised by a four letter equivalent whose linguistic
roots can be traced to an earlier Anglo-Saxon word, and which is
etymologically related to and sounds like a Danish word currently
in use as the socially acceptable word to express the idea of sexual
intercourse.

188 A related legal doctrine was once embodied in a Texas statute, TEx.
Rev. Cr. STAT. art. 1248 (1925), repealed by Tex. Acts 1927, ch. 274.
As characterized in State v. Grugin, 147 Mo. 39, 46, 47 S.W. 1058, 1064
(1898), the former Texas Statute reduced “a homicide to manslaughter
where insulting words are used to or concerning a female relative,
[if] the killing...occurs as soon as the parties meet after the knowl-
edge of the insult.” This statute was enacted to counteract the common
law rule that “provocative words are not recognized as adequate pro-
vocation to reduce a willful killing to manslaughter....” R. PERKINS,
CrovoNAL Law 49 (1957). Similarly, in State v. Grugin, the Missouri
Supreme Court held that in some circumstances “words do amount
to a provocation in law,” relying on cases from other jurisdictions
which, like the principal case itself, involved words suggesting that
a female relative of the accused was unchaste or had committed
adultery. “In this connection,” noted the court in Grugin, “it must
not be forgotten what a high estimate the men of all nations have
placed on the chastity of their women and on the inviolabilify of their
persons.” 147 Mo. 39, 63, 47 S.W. 1958, 1065 (1898). (Emphasis sup-
plied). By contrast, no cases appear in which homicide by a female
has been reduced to manslaughter though perpetrated in response
to words impugning the chastity or indicating adulterous conduct
of close male relatives.

139 187 So. 2d 861 (Miss. 1966).

140 251 F. Supp. 401 (1966).

141 187 So. 24 at 863.
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everyday life, to perpetuate as a matter of law, ancient chivalric
notions which have often served as a mask for men’s economic and
sexual exploitation of women. The point that must be emphasized
here is that any constitutional doubts that might attend such ob-
scenity statutes if they were applied without regard to the sex of
the hearers are intensified when they apply to women hearers only.
It is submitted that such statutes can be invalidated as violating
both the free speech guarantees of the first amendment and the
equal protection clause of the fourteenth amendment, and that
when the courts have an occasion to invalidate them for these rea-
sons, the respect that men and women bear toward one another as
fellow human beings will be enhanced rather than diminished.

WOMEN IN EMPLOYMENT

Recent federal and state legislation, where applicable, requires
women to be paid equally as well as men for performing equal
work and prohibits the withholding of employment opportunities
—with respect to hiring, promotion and other working conditions—
on the basis of sex.1*?> Elsewhere, I have examined potential loop-
holes in these laws and ways of closing them, as well as their effect
upon various state “protective” laws applying to women only—par-
ticularly those prescribing maximum working hours and maximum
weight-lifting restrictions or barring women from certain kinds of
employment. That it would be consistent with the past practices of
the Equal Employment Opportunity Commission in administering
Title VII of the 1964 Civil Rights Act and of the United States De-
partment of Labor in administering the Equal Pay Act of 1963 for
those agencies and the courts to reconcile those Acts with various
state “protective” laws by requiring that, whenever feasible, the lat-
ter be applied to men as well as to women was also suggested. For
in this manner, the Congressional goal of furthering equality of the
sexes could be implemented without sacrificing important past social
gains in the employment sphere.

But, as mentioned in that discussion,**? the inequality of employ-
ment opportunity created by state “protective” laws for women has
also been the subject of attack on equal protection grounds. The
rejection of such an attack, on the basis of “settled precedents,” in
Mengelcoch ». Industrial Welfare Commission of California,#* has
in fact precipitated an effort to procure review of the constitutional

142 See Kanowitz, Title VII of the 1964 Civil Rights Act and the Equal
Pay Act of 1963, supra note 1, at 305.

143 Id. at 323.

144 Mengelcoch v. Industrial Welfare Commission, reported at CCH
EmpL. Pract. GuiDE { 9129 (D.C. Cal. 1968).
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arguments in the United States Supreme Court.*® There are also
many situations to which the jurisdictional reach of Title VII and
the Equal Pay Act do not extend.*® In those instances a constitu-
tional challenge would appear to be the principal if not the ex-
clusive way of seeking to end the discriminatory effects of such
legislation. For these reasons, an examination of the constitutional
law aspects of such legislation is appropriate here.

STATUTES IMPOSING WEIGHT-LIFTING RESTRICTIONS ON
WOMEN OR BARRING THEM FROM CERTAIN
TYPES OF EMPLOYMENT

In discussing the possibilities of attacking on constitutional
grounds various statutes and official practices according men and
women different treatment in the employment sphere, one must
take as a starting point the decision of the United States Supreme
Court in Goesart v. Cleary.**” That case held that it was not a viola-
tion of the fourteenth amendment’s equal protection clause for the
state of Michigan to prohibit women, who were not wives or daugh-
ters of male owners of liquor establishments, to act therein as
bartenders.

More important than the result in Goesart, however, was the
court’s rationale in reaching it. In effect, the court in Goesart ap-
plied the “any rational basis” fest for equal protection purposes.
Indeed, this was intimated in Justice Frankfurter’s remark that
“Since the line [the legislators] have drawn is not without a basis
in reason, we cannot give ear to the suggestion that the real impulse
behind this legislation was an unchivalrous desire of male bartend-
ers to try to monopolize the calling.”148

But, as noted earlier, there has developed in equal protection
and due process litigation two tests whose application to a particu-

145 On October 28, 1968, the Supreme Court decided that it was without
jurisdiction to entertain the appeals in Mengelcoch in that case’s pres-
ent posture, leaving open the possibility that it would hear the case
should it come to the Court from the court of appeals. Mengelcock v.
v. Industrial Welfare Commission, — U.S. — (1968).

146 Since July 2, 1968, persons having fewer than 25 employees, though
they are engaged in industries “affecting” commerce have not been
covered by Title VII of the 1964 Civil Rights Act. Coverage of the
FLSA’s equal pay provisions, added by the Equal Pay Aect of 1963,
is subject to the FLSA’s numerous exemptions, 29 U.S.C. § 213, as
well as that Act’s stricter requirements with respect to “interstate
commerce,” See, e.g., 29 U.S.C. § 206(a) and (b), and minimum dollar
amounts in sales or business volume for most enterprises, in the
case of enterprise coverage as opposed to individual employee
coverage. Id. § 203(a).

147 335 U.S. 464 (1948).

148 Jd, at 467. (emphasis supplied).
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lar case will depend upon whether the statute or official practice
abridges a right that is properly characterized as “basic” or “non-
basic.”1*® In Goesart, however, the Court did not even begin to ex-
plore the possibility that the right involved in that case—the right
to procure a job—might be properly placed in a “basic” category,
thus subjecting the state statute to the “most rigid scrutiny” and
in effect placing a greater burden of justification on the party seek-
ing to have the validity of the statute upheld than would ordinarily
exist.

It is submitted that the right of Americans to procure employ-
ment is fundamental, and is to be distinguished from general busi-
ness activities which can constitutionally be regulated on an “any
rational basis” showing.!®® Certainly the right to procure a job—or
more precisely the right to have government not impede the oppor-
tunity to freely negotiate a job with an employer, unless in further-
ance of some absolutely overriding state policies—would appear fo
be just as fundamental as the right to marry, characterized as basic
in Loving v. Virginia.l®® Indeed, a reasonable argument can be
made that the right to be free of unwarranted governmental inter-
ference with the opportunity to work is more basic than the right
to marry, since personal decisions to marry or not will often be
affected by the financial circumstances of the prospective groom or
bride. Were this view adopted, it would not be sufficient for equal
protection standards that a legislature had some reasonable basis
for barring women from the occupation of bartending, wrestling or
mining—especially when one recalls that in individual cases the

149 See pp. 140-41 supra.

150 The premise that the “right to work” is basic does not mean that
any state or federal legislation having the effect of limiting job
opportunities would be ipso facto invalid. It would simply signify
that the burden of justification, as I have called it, would be greater
than otherwise. Thus it would be possible to continue to sustain the
validity of the National Labor Relations Act’s implied authorization
of union shop agreements, see proviso fo § 8(a) (3) of the Act, on the
ground that the general requirements of labor peace and the main-
tenance of satisfactory working conditions and wages satisfies this
greater burden. It should also be noted that the N.L.R.A. does not
require union shop agreements, but merely permits them. Where they
exist, they are the products of private contractual arrangements
between employers and labor organizations. By analogy with the
principles of Shelley v. Kraemer, 334 U.S. 1 (1948), however, state
action would be present in suits to enforce such agreements, and in
such situations their alleged unconstitutionality could be raised. As
indicated in the text, however, holding that the right to procure a
job is “basic” would not invalidate legislation or court action in aid
of various union security arrangements.

151 388 U.S. 1 (1967).
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actual impact of such legislation is to impose a condition of per-
petual unemployment on particular women. If the impact of vari-
ous state “protective” statutes upon the “right to work” is seen in
this light, then it is entirely possible that legislatures now have an
obligation to do precisely what, in Goesart v. Cleary, Justice Frank-
furter declared was beyond their responsibility, namely, “to reflect
sociological insight, or shifting social standards.”52 This approach
is implicit in the Court’s recent utterance in the Levy case that the
fact that history and tradition was on its side would not per se vali-
date discriminatory legislation.1%®

That the right to work is basic in our society has in fact been
recognized by the Supreme Court itself. In Truax v. Raich,%¢ the
Court struck down as an equal protection violation an Arizona
statute prohibiting employers from employing more than 20% of
its work force from among aliens. In a statement that is relevant
herein for a number of reasons, the Court noted:

It is sought to justify this act as an exercise of the power of the
State to make reasonable classifications in legislating to promote the
health, safety, morals and welfare of those within its jurisdiction.
But this admitted authority, with the broad range of legislative
discretion that it implies, does not go so far as to make it possible
for the State to deny to lawful inhabitants, because of their race
or nationality, the ordinary means of earning a livelihood. It re-
quires no argument to show that the right to work for a living in
the common occupations of the community is of the very essence
of the personal freedom and opportunity that it was the purpose
of the Amendment to secure.155

In sum, the Court would be properly performing its role as final
interpreter of the United States Constitution were it to overrule the
Goesart case and to invalidate, as equal protection violations, any
state statutes categorically denying women the opportunity to earn
their living in any calling they choose to pursue, without regard to
their individual capacities, needs and talents.

In effect, the suggestions made earlier as to the role and responsi-
bility of the Equal Employment Opportunity Commission in invali-
dating such laws under the command of Title VII of the 1964 Civil
Rights Act whenever they come within its jurisdictional reach
would be equally applicable to the courts when faced with consti-
tutional challenges to such statutes. At the very least, to withstand
equal protection challenges, such statutes would have to be modified
so as merely to create presumptions of women’s inability to perform

152 335 U.S. 464, 466 (1948).
153 391 U.S. 68, 70 (1968).
15¢ 239 U.S. 33 (1915).

155 Id. at 41.
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particular jobs, while according them reasonable opportunity, by
physical examinations, physician’s certificates of fitness or other-
wise, to overcome such presumptions. The same principles would
apply to the various weight-lifting limitations in state statutes, as
suggested in my earlier discussion of the effects of Title VII upon
such laws or regulations.

HOURS LIMITATIONS

Recognizing the effect the state hours limitations for women
have upon their employment opportunities and that their official
denial or infringement constitutes the violation of a “basie civil
right” is central to any attempt to deal with the constitutional as-
pects of such limitations. With this background, it is possible that
the appeal in the Mengelcoch®® case, unless refused by the Supreme
Court on the grounds of insubstantiality of the federal questions
presented therein, could very well be decided by the Court holding
that such limitations violate the equal protection clause in that they
cannot withstand the “rigid scrutiny” and the great burden of justi-
fications required for state interferences with basic civil rights.

To hold such laws to be invalid, however, without doing any-
thing more would confront the Court with the same type of
agonizing dilemma that has faced the EEOC; that is, in the name
of achieving equality of treatment for men and women in this area,
it could find itself abrogating a useful piece of social legislation
which, though incomplete, had represented a step in the direction
of social progress. It is submitted, however, that, once again like
the EEOC, the Supreme Court has available to it the means of pre-
serving equality without sacrificing progress, and that specifically,
it can do this by extending on the basis of existing constitutional
principles the protection of such laws to men where they presently
apply to women only.

At the outset it should be recognized that the constitutional-
extension approach recommended with respect to hours limitations
has been deliberately not recommended in the previous discussion
of statutes imposing weight-lifting limitations or absolutely bar-
ring women from certain occupations. By contrast, the “extension”
approach is also urged with respect to state minimum wages for
women only discussed in the next section.

The principal reason for advocating such an approach in the
hours limitations and minimum wages areas, but not to weight-
lifting limitations and statutory employment bars is that if it were

168 See note 145, supra.
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adopted in the latter two situations, large sections of industry
would simply come to a grinding halt. For example, if the Court
were to decide (assuming it has the constitutional authority to do
so) that the way to remove the inequality inhering in a rule that
bars only women from the occupation of mining would be to extend
the bar to men, it would simply mean that mining would not be
carried on in the states with such laws—hardly a tolerable result.
Similarly, if it should hold that a state’s 50 1b. weight-lifting limi-
tation were to be extended to men, it would once more mean that
certain objects would simply not get lifted in the course of that
state’s industrial life—hardly more tfolerable than the last result.

Perhaps, these effects on industry merely demonstrate that with
respect to such statutes or regulations the states would be able to
satisfy the greater burden of justification in abridging the basic
civil right of employment in this manner. Although, rather than
completely validating such legislation, the Court could require that
the laws be recast to permit individual women to establish that they
can perform the work without harmful effects. In addition, as sug-
gested earlier, constitutional considerations may require the states
to supplement such statutes with others requiring employers to
install labor-saving machines, where they are available, to mini-
mize the physical strain attendant upon lifting’ excessively heavy
objects.

But when it comes to hours limitations or minimum wages, ex-
tension of the protection to male employees, where it presently
applies to women only, would not have such drastic consequences.
Industry would go on. It would simply mean that the cost to em-
ployers might be increased, an interference that has been constitu-~
tionally allowed when effected by either state or federal action.
The question remains whether it is within the constitutional author-
ity of the United States Supreme Court, if it holds that the present
hours limitations violate the equal protection clause because they
apply to women workers only, to decree that henceforth these laws,
where they exist, must also be applied to men.

The suggestion that the Supreme Court should do this might
strike some readers as advocating the nakedest kind of federal judi-
cial interference with the state’s legislative processes. In their eyes
it is “bad” enough for the Court to hold, as it has frequently done,
that a particular law enacted by a state is unconstitutional and
therefore must cease to exist. But it would be altogether a different
process for the Court to hold, as has been suggested herein, that the
law as it stands is invalid, but that rather than being abrogated, it
would remain in force with the additional feature that, despite its
specific limitation to women, it would now be allowed to apply also
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to men—a group that the legislature had not intended to benefit in
enacting the legislation in question. In fact, the argument would
run, had the members of these legislatures realized that such laws
would be declared unconstitutional for applying only to women,
they might have preferred no protective laws at all to having them
apply equally fo members of both sexes.

But, it is submitted, that this result is not as unthinkable as
might first appear, and that, indeed it is consistent with what the
Court has done, properly, in a number of other situations. More-
over, the manner of construing such statutes may mitigate what,
at first blush, would appear to be legislative usurpation by the Su-
preme Court should it devise a solution similar to the one recom-
mended herein.

For one thing, as I have suggested elsewhere,’57 the 1905 decision
in Lochner v. New York, invalidating hours limitation for both
sexes and the 1908 decision in Muller v. Oregon, sustaining similar
legislation for women only had much to do with influencing the
states to enact such laws only for women, on the principle that half
a loaf was better than none. In effect, it was the past conduct of the
Supreme Court itself which largely, if not entirely, accounted
for the proliferation of state protective laws applying to women
only. But the Supreme Court, in United States v. Darby,'%8 rejected
in 1940 the thinking that had led it to invalidate the New York pro-
tective hours law in the Lochner case. Indeed, there can be little
doubt that the Court, were it faced today with the same set of facts
confronting it in the Lochner case, would uphold such a statute.
Unfortunately, because of inertia or other reasons having nothing
to do with the merits, the states did not react to the Darby case by
enacting new laws extending the previous women-only protections
to men. Part of the explanation for this inaction probably involves
a lack of sensitivity to the effects such one-sided laws had on
women’s employment opportunities. It is also possible that these
effects had not been forcefully brought to their attention by citizen
participants in the states’ political processes.

In sum, therefore, since the Supreme Court itself can be re-
garded as being largely responsible for the fact that the states had
enacted many protective laws in the labor sphere for women only,
it should be regarded as an act of atonement for the Court itself
to hold, as suggested, that such laws are invalid as they presently

157 See Kanowitz, Title VII of the 1964 Civil Rights Act and the Equal
Pay Act of 1963, supra note 1, at 305.

158 312 U.S. 100 (1941).
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stand and that the remedy—unless the states should act to repeal
such laws in tofo—would be to “extend” them to men also.1%®

This result could be facilitated, moreover, were the Supreme
Court to construe such laws, as it can logically do in the light of
their historical background, as not simply according the protection
to women only, but rather as signifying that the protection is ac-
corded to all persons, except males. Rather than being a semantic
manipulation, this construction would be consistent with what prob-
ably was the intention of many state legislatures when they enacted
such laws, though, by their terms, they applied only to women.
Having been informed by the Supreme Court in the Lochner and
Muller cases that despite their desire to provide such protection to
both sexes, they could constitutionally do so only with regard to
women, it is not unreasonable to read their subsequently enacted
laws in the manner suggested above,

Were the statutes providing maximum hours protection for
women only interpreted as suggested, that is, that in fact they pro-
vide such protection to all persons except men, a determination by
the Court that such statutes violate equal protection standards for
the reasons suggested earlier, and that the appropriate remedy
would be to invalidate the exclusion of men would be entirely con-
sistent with what the Court has previously done. In effect, the
Court would be telling the states, “Whether you enact maximum
hours legislation or not is entirely up to you. But if you do, then
you must do so impartially without regard to sex.”

Is this not in essence what the Court did in Brown v. Board of
Education® and its progeny? Didn’t the Court in those cases tell
the states, in effect, “Whether you have a system of public educa-
tion is up to you. But if you do, you must administer it without
regard to race.”

Perhaps an even closer analogy can be found in the Court’s re-

159 Cf. United States v. South-Eastern Underwriters Association, 322
U.S. 533 (1944), in which the Supreme Court held that Congress, in
enacting the Sherman Act, asserted its power over the business of
insurance notwithstanding that it failed to do so expressly and despite
the fact that the Supreme Court, starting with Paul v. Virginia, 75
U.S. (8 Wall.) 168, 183 (1869) had repeatedly held that the business
of insurance was not in commerce. Again it must be emphasized that
this recommendation in the text is limited to the maximum hours and
minimum wage areas, and that different considerations would dic-
tate alternative approaches with respect to statutes barring women
from certain types of employment or imposing weight-lifting restric-
tions.

160 347 U.S. 483 (1954).
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cent decision in Levy v. Louisiana.l®* As mentioned earlier, that
decision held that a denial to illegitimate children of a right to
recover for wrongful death of their mother, where her legitimate
children could recover for the same wrong, violated the equal pro-
tection guarantee. But the Court’s remedy for such a violation was
not to remove from the legitimate children the right to recover for
their mother’s wrongful death, but rather to extend this right to
her illegitimate children. Is this not a direct analogue to what has
been urged above with respect to maximum hours legislation (and
minimum wage legislation below)? That it is within the Court’s
power and consistent with precedent for it to hold that the invalid-
ity of such legislation being applied to women only must be cured
by extending its coverage to men also, rather than by removing it
from women. Couldn’t the state have urged in Levy that “were
we aware that we would be required to extend this protection (the
right to sue for a mother’s wrongful death) to a group that we had
originally excluded—illegitimate children—we would rather not
have accorded such protection to any children, legitimate or other-
wise.”

To be sure, one might argue that the Louisiana statute in Levy,
at least as interpreted by that state’s Supreme Court, clearly ex-
cludes illegitimates, whereas the state maximum hours laws confers
benefits on women only. But it is no accident that the maxim,
expressio unius, exclusio alterius, has become a commonplace in
American statutory construction. Nor does the fact that the U.S.
Supreme Court in Levy overruled a state court’s interpretation of
a statute distinguishing Levy from the maximum hours legislation
considered herein. For the Supreme Court in Levy did not reverse
the state court simply because it disagreed with the latter’s inter-
pretation of the statute—a course that would have been beyond the
court’s own constitutional authority. Rather, it held that it is un-
constitutional for the state Supreme Court to so interpret the statute.
The result would have not been different had the Louisiana legisla-
ture been explicit on this point when it enacted the statute, thus
removing the need for state court interpretation of its meaning.

Even some state courts, exercising their power to entertain fed-
eral constitutional challenges to state laws, have achieved similar
results. Thus, in Clem v. Brown, an Ohio Court of Common Pleas,
holding that the state’s rule permitting husbands but not wives to

181 See note 41, supra; see also Glona v. American Guarantee & Liability
Insurance Co., 391 U.S. 79 (1968), holding as violative of the equal pro-
tection guarantee a state’s denial to mothers of illegitimate children
of the right to sue for the latters’ wrongful death while providing
such relief for mothers of legitimate children.
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recover for loss of consortium deprives a wife of “equal protection
of the law”%2 remedied this inequality by extending the right to
wives rather than by removing it from husbands. Similarly, the
decision of a federal district court in Michigan in Owen v. Illinois
Baking Corporation®3 was one more example of a federal district
court curing what it regarded as a constitutionally infirm one-way
consortium rule by extending the right to sue {o married women.

As long ago as 1871, the United States Supreme Court held that
a state could not limit the right to sue on a cause of action created
under state law so as to deprive the federal courts of the power to
entertain such suits if jurisdiction was otherwise present.’®* Com-
menting upon this case in 1961, the Court of Appeals of the Fourth
Circuit noted that: “Wisconsin sought to limit her wrongful death
action, which she could have repealed entirely, to her own courts.
The limitation was held not be be binding upon federal courts sit-
ting in Wisconsin, which, when adjudicating a cause of action aris-
ing under the Wisconsin statute, should ignore the limitation.”%5
Though the result in the earlier case was dictated by the require-
ments of Article ITI of the United States Constitution, conferring
the Judicial Power upon the United States, rather than by the equal
protection clause of the fourteenth amendment, if is another illus-
tration of the Court’s past practice of implementing constitutional
provisions by extending a state-created benefit beyond the limifs
intended by the state, while recognizing that the state could, if it
wanted, remove the benefit from all.

In short, there would appear to be ample precedent for the
United States Supreme Court, when confronted with a constitu-
tional challenge to state hours limitations (or minimum wage re-
quirements) for women only, to require such protections to apply
to men as well. If, in response to such a Supreme Court ruling,
some states decide to repeal various protective laws altogether,
that would be a course of conduct entirely within their competence
—although their decision to do so or not would be obviously subject
to a variety of political pressures within their own borders. Cer-
tainly, that would be no worse than a determination by the Court
that such existing laws for women only must, in effect, be repealed,
by holding them invalid without doing anything more.

But the importance of a Supreme Court ruling along the lines
suggested above is that it would relieve the states of exerting any

162 3 Ohio Misc. 167, 207 N.E.2d 398 (1965).

163 260 F, Supp. 820 (W.D. Mich. 1966).

18¢ Rajlway Company v. Whitton, 80 U.S. 270, 286 (1871).

165 Markham v. City of Newport News, 292 F.2d 711 (4th Cir. 1961).
(emphasis supplied).
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new initiative to extend the previous protection to men also. It
would in fact impose upon them the burden of repealing such laws,
should they decide to pursue that course. Since that would also
require state initiative, since state initiative in any sphere may be
often more difficult to develop than tolerance of the status quo, and
since many forces within the states would oppose such initiatives,
the likelihood that significant numbers of states would respond to
such Supreme Court rulings by repealing existing protective legis-
lation is not too great.1%¢

But the most important consideration of all is that were the Su-
preme Court to follow the course of conduct suggested herein, it
would not only undo the harmful effects of some of its prior deci-
sions permitting various types of sex discrimination, but would do
so in a manner that would preserve important social gains of the
past. Were this to occur, the fears of many who have opposed the
“equal rights” amendment because of what they saw as its threat to
existing legislation that, though only partial in not applying to men,
was nevertheless needed, would be allayed. For the course of action
urged herein would achieve as much or more than what could be
achieved under the equal rights amendment, without undoing much
that is worthy of preservation.

MINIMUM WAGE LAWS APPLICABLE
TO WOMEN ONLY

Although in a few states!®” and under the federal Fair Labor
Standards Act,’%® minimum wage laws apply to all employees re-
gardless of sex, in the majority of states such laws apply only to
women or to women and minors, but not to adult males.’®® The

168 See, e.g., the Uniform Time Act of 1966, 15 U.S.C. § 260 (1966) et seq,
establishing uniform dates for the commencing and ending of day-
light saving time in all states and jurisdictions where it is observed.
At the same time, the Act allows each state through enactment of state
law to exempt itself on a statewide basis from the daylight savings
time provisions of the Act. 15 U.S.C. § 260a. In enacting this legisla-
tion in this manner, Congress appeared to be cognizant of the pheno-
menon discussed in the text. It could have merely adopted a joint
resolution extolling the virtues of a uniform daylight savings time
system, and exhorting the states to enact such laws. But that would
have required the exercise of state initiative. In effect, what Congress
then did was to say fo the states that if you do not think you can
live with this uniform system, then you must exert the initiative
to opt out.

167 See, e.g., IND. ANN. STAT. § 40-134 (1965 Repl.).

168 29 U.S.C. § 201 et seq. (1965).

189 See U.S. DEPT. OF LABOR, WOMEN’S BUREAU, ANALYSIS OF
COVERAGE AND WAGE RATES OF STATE MINIMUM WAGE
LAWS AND ORDERS passim (Bulletin 291, August 1, 1965).
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tendency of this sex-based disparity in minimum wage coverage to
foster inequality of employment opportunity or in actual wages is
probably not as great as in some other unequal laws in the employ-
ment sphere. For one thing, wage minima presecribed by these laws
are often unrealistically low and do not achieve the level of going
wage rates dictated by the principle of supply and demand. In most
cases, moreover, male employees command real wages in the labor
market far in excess of the state minima, so that males have not
been aware, and have therefore not complained, of being the objects
of discrimination.

But males are occasionally paid less than the minimum wage
rates prescribed for women in their states.'”® Where the enterprise
or individual employee is subject to the jurisdictional reach of Title
VII of the 1964 Civil Rights Act or the Equal Pay Act of 1963, this
disparity can be corrected by requiring the state minimum wage
law to be extended to men also. This has been required by both the
Department of Labor and the EEOC*™ and in effect represents an
incorporation of the state statute by reference into the federal law,
with their equal pay and equal opportunity principles then causing
the extension.

In situations which are not affected by Title VII and the Equal
Pay Act, however, males will occasionally be the victims of discrim-
ination when, as a result of state law, they receive lower wages than
women employed on the same or similar work. And-——also occa-
sionally—women may find in such situations, that employers are
provided with an incentive for hiring only males since presumably
lower wages could be paid.

The question that must then be faced is whether either or both
situations, where they occur beyond the reach of the federal legis-
lation, can be corrected on the basis of constitutional principles.
Specifically, is there constitutional warrant, or more precisely any
constitutional prohibition against, the United States Supreme Court
requiring states that presently prescribe minimum wages for women
to extend their laws to men? It is submitted that, as in the case of
state hours legislation for women only, state laws prescribing mini-
mum wages for women only should be declared by the Supreme
Court to be in violation of the equal protection clause of the United
State’s Constitution’s fourteenth amendment. Furthermore, it would
be consistent with the Supreme Court’s previous actions in a num-
ber of areas to remedy such unconstitutionality by holding that

170 See Kanowitz, Title VII of the 1964 Civil Rights Act and the Equal
Pay Act of 1963, supra note 1, at 305 n, 124,
171 Id. at 333 n. 125.
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such laws, until and unless repealed, also apply to men, rather than
merely that they are invalid and can be ignored by employers.

Minimum wage laws applying to women only have been the
subject of considerable constitutional litigation in the state and
federal courts.!™ While the state courts originally upheld such laws
against a variety of constitutional attacks!?® the United States Su-
preme Court in 1923 held in Adkins v. Children’s Hospital*™ that a
state lJaw preseribing minimum wages for women violated the fifth
amendment’s prohibition against the taking of liberty or property
without due process of law. In effect, the Court in Adkins distin-
guished the Muller case by emphasizing the connection between the
hours limitation for women workers upheld there and the general
physical differences between the sexes.?”™ More important, how-
ever, was the Court’s recognition that the adoption of the nineteenth
amendment and the general emancipatory trend for women in the
law prevented her being “given special protection or be[ing] sub-
ject to special restraint in her contractual relationships.”*’® In the
Court’s eyes, because of its view of the principle of freedom of
contract, minimum wage legislation for women tended to be re-
garded as a special restraint rather than a special protection.

But fourteen years later, the Adkins case was overruled by the
United States Supreme Court in West Coast Hotel Co. v, Parrish.1%
Upholding a Washington statute that resembled in its essential re-
spects the one invalidated in Adkins, the Parrish decision rejected
the earlier case’s view that liberty of contract was, as a result of
the due process clauses of the fifth and fourteenth amendments,
constitutionally inviolable. In Parrish, the Court recognized that
“regulation which is reasonable in relation to its subject and is
adopted in the interests of the community is due process.”'”® Rely-
ing on earlier cases'™ that had been ignored in Adkins the Court
noted that it had been previously recognized that the employment
relationship could be regulated by the state in the exercise of the
police power. It is important to note that the cases relied on by the
Court in Parrish were all cases that made no distinction between

172 Cases are collected at 39 A.L.R.2d 740 (1955).

173 See, e.g., Holcombe v. Creamer, 231 Mass. 99, 120 N.E. 354 (1918);
Williams v. Evans, 139 Minn, 32, 165 N.W. 495, petition for rehearing
denied, 166 N.W. 504 (1917).

174 261 U.S. 525 (1923).

175 1d. at 552-53.

176 Id. at 553.

177 300 U.S. 379 (1937).

178 Id, at 391.

179 See, e.g., Holden v. Hardy, 169 U.S. 366 (1898).
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the sexes insofar as the constitutionality of the states’ regulation
of the employment relationship was concerned.80

There was no reason why the result in Parrish could not have
rested on the above grounds alone. Indeed, a few years later, the
Supreme Court, in United States v. Darby sustained the federal Fair
Labor Standards Act which prescribed minimum wages for both
men and women. Significantly, the Court in Darby noted:

Since our decision in West Coast Hotel Co. v. Parrish, 300 U.S, 379,
it is no longer open to question that the fixing of ¢ minimum wage
is within the legislative power and that the bare fact of ifs exer-
cise is not a denial of due process under the Fifth more than under
the Fourteenth Amendment.18%

Thus the Court in Darby believed that what had been significant
in Parrish was the upholding of ¢ minimum wage and not a mini-
mum wage for women. If one looks at what the Court did in Par-
rish rather than what it said, it will be seen at once that this is in
fact what occurred.

But the Parrish case appears to stand in the way of any argu-
ment urging the unconstitutionality as violating the equal protection
clause of a minimum wage law applicable only to women. For one
thing, though Parrish in fact overruled Adkins simply on the basis
of a revised view of due process requirements as related to the
“liberty to contract” concept the Court in Parrish somehow felt
impelled to emphasize that this was a statute applying only to
women and that the state had an interest in their “health ... and
their protection from unscrupulous and overreaching employers.”182
It is submitted that, in the light of what it had previously said and
done in that case, this discussion was entirely unnecessary to the
result in Parrish. For another thing, the Court noted,'®® in response
to one of Justice Sutherland’s dissenting observations,!$¢ that:

The argument that the legislation in question constitutes an arbi-
trary discrimination, because it does not extend to men, is unavail-
ing. This Court has frequently held that the legislative authority,
acting within its proper field, is not bound to extend its regula-
tion to all cases which it might possibly reach. The ‘legislature is
free to recognize degrees of harm and it may confine its restrictions
to those classes of cases where the need is deemed to be clearest.185

The problem with the Court’s reasoning here was that it took no
account whatsoever of the positive harm done by this particular

180 See cases cited in Parrish, 300 U.S. at 393.
181 312 U.S. at 125 (emphasis supplied).

182 300 U.S. at 398; see also id. at 394-99,

183 Id. at 400.

184 Id. at 411-12.

185 Id. at 400.
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legislation in placing some women at a disadvantage to men insofar
as employment opportunity was concerned or with respect to the
harm occasionally suffered by male employees who might be im-
pelled to bid for jobs at lower wage rates in order to compete
successfully against women for available jobs.186

That the Court ignored these possible effects of such legislation
is probably explained by its implied assumption that it was faced
with an “either-or” situation. Either it would sustain the legisla-
tion as applied to women only or else it would have to invalidate
the law. That it could constitutionally exercise its power by sus-
taining the law as not being in violation of the due process clause
of the fourteenth amendment while at the same time, in order to
make it conform to the equal protection clause of that amendment,
requiring it to apply to men also, did not—and in the light of con-
stitutional precedents of the period probably could not—oceur to
the Court. But as demonstrated in the preceding section dealing
with state hours limitations, it would be consistent with what the
Court has done in the last twenty-five years were it to take this
position today. Certainly were the attack on such laws, because of
their impact on employment opportunities, based on equal protec-
tion grounds, the Court could determine that they cannot stand as
presently applied because, infringing a basic civil right—the right
to work—they cannot sustain the great burden of justification re-
quired to support such laws. But, as suggested earlier, the cure for
such invalidity would not be to abrogate the laws but to interpret
them as also applying to men. Among other ways to such a result
would be for the Court to hold, as it has often done in the past,
that if a law can be construed as being either constitutional or un-
constitutional, the former construction will prevail.18

THE “EQUAL RIGHTS” AMENDMENT?

The preceding pages in this article have demonstrated that,
despite a period of relative desuetude in this area, existing provi-
sions of the United States Constitution, and principally the equal
protection and due process guarantees expressed or implied in the
fifth and fourteenth amendments, have been increasingly invoked
in the state courts and the lower federal courts to successfully chal-
lenge a wide variety of laws and official practices that continue to
work an arbitrary discrimination between the sexes.!®® As some of
these cases make their way to the Supreme Court, the Court, influ-

186 All this, of course, without taking into consideration the effect upon
this area of effective and extensive representation by trade unions.

187 See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937);
Porter v. Investors Syndicate, 286 U.S. 461 (1932).

188 Not all the recent developments in this area have been examined
in this article. See, e.g., Clarke v. Redeker 259 F. Supp. 117 (S.D.
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enced by the reasoning of the opinions below and perhaps more
. responsive to the present sociological climate surrounding the ques-
tion of women’s legal status than it has been in the past, may
drastically revise its prior approach to determining the kind and
extent of official sex discrimination that is allowable, In a funda-
mental sense, the 1963 prophecy of the U.S. President’s Commission
on the Status of Women appears to be in the process of fulfilling
itself.

It was a belief in the eventual revision of the Supreme Court’s
approach to the question of sex discrimination in the law that led
the President’s Commission to withhold any recommendation with
respect to the proposed “equal rights” amendment.’®® That amend-
ment has for many years attracted a substantial number of propo-
nents, however, and there are undoubiedly many persons who,
even today, believe that its adoption is a necessary step toward
achieving full legal equality between the sexes. Whether such a
belief is warranted is the subject of the present section.

The crucial language of the proposed equal rights amendment to
the United States Constitution states that: “Equality of rights under
the law shall not be denied or abridged by the United States or by
any State on account of sex.” Proposals of this sort have been
introduced in each Congress since 1923,9° and were introduced in
the 90th Congress.®*

In 1950 and 1953 the Senate approved the proposed amendment,
but with the “Hayden Rider” added on the floor.2®? That “rider”
provided that the amendment “shall not be construed to impair any
rights, benefits, or exemptions now or hereafter conferred by law,
upon persons of female sex.”

In evaluating the amendment and rider, therefore, there are
three possible results. One is to recommend adoption of the amend-

Iowa 1966), rejecting the claim of a male student at the University
of Towa School of Law that he was unconstitutionally discriminated
against by a University regulation which had the effect of according
resident status, and thus lower tuition fees, upon non-resident females
who married resident males, while not according this privilege upon
non-resident males, such as himself, who married resident females.
See also Matter of Shpritzer v. Lang, 17 A.D.2d 285, aff’'d 13 N.Y.2d
744 (1962), holding that policewomen, otherwise eligible, were not
barred by reason of their sex, from competing for promotion to the
position of sergeant. Cf. Schimmel v. City Civil Service Commission
?f the) City of New York, reported at CCH EmpL. PracT. GUIDE { 9029
1966).

189 See p. 132 supra.

190 CCPR 32.

191 See S.J.Res. 54, 90th Cong., introduced March 13, 1967, and H.R.J.Res.,
22, 90th Cong., introduced January 10, 1967.

192 CCPR 32.
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ment alone, another is to recommend adoption of the amendment
together with the rider, and the third is to recommend, if not the
rejection of the amendment and/or rider, at least an abatement of
any efforts to secure their adoption.

For reasons to be explained below, it is this final alternative that
is urged herein.

Given the premises and outlook that have been expressed
throughout this series, it is abundantly clear that the amendment
with the rider attached can, in no event, be acceptable. To qualify
the amendment’s requirement of equality with the command that
certain special legal privileges enjoyed by women “now or here-
after” shall not be impaired is not to require equality at all. It is of
course one thing to say that some of these existing legal privileges
and benefits may continue to be held valid under the various evolv-
ing standards for testing differences in treatment of various identi-
fiable social and human groups. It is quite another thing to say that
any privilege previously conferred or to be conferred in the future
upon women only is to be automatically validated. Rather than
expressing the principle of equality, the amendment with the rider
would in effect create a situation in which women would be “more
equal” than men. Indeed, if as has been suggested herein, certain
existing legal benefits and privileges accorded to women only may,
unless extended to men also, violate existing constitutional provi-
sions, then the adoption of the amendment with the rider would
raise a serious question as to ifs validity in the light of the existing
fifth and fourteenth amendments to the United States Constitu-
tion.193

If a principal villain in this area is the status of “otherness”
that a male dominated society has imposed on women, the adoption
of the amendment with the rider would constitute the granting of
a blank check to the legislatures to perpetuate if not aggravate
existing inequalities.

Of course, the comments that have just been made have been
addressed to the potential effects of the amendment with the rider,
and are by no means intended to impugn the motives of its sponsor
or of those senators who have supported the rider. In all likelihood,
support of the rider has been motivated principally by a fear that
the adoption of the amendment without the rider would lead to the
abrogation of useful social legislation, such as the minimum wage

193 In a rough sense, a similar problem was implied in the determina-
tion in Baker v. Carr, 369 U.S. 186 (1962) of the relationship between
the fourteenth amendment’s equal protection clause and the “guar-
anty clause,” U.S. ConsT. art. IV § 4.
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and maximum hours laws for women only1?* But, as has been
demonstrated herein, the principle of equality of treatment without
regard to sex can be implemented without sacrificing these impor-
tant social gains of the past. This can be done by the device of
extending, wherever feasible, such laws to men also. As has been
shown, the court can do this alone—although legislatures, provided
they wanted to take the initiative to do so, could subsequently
repeal such laws, a not too likely event in the light of our social
and political history.

What, then, of the amendment alone, that is, without the rider?
At first blush there is a certain beguiling panacea—like quality
about the amendment for those who are dedicated to the quest for
equal dignity between the sexes. It would seem that, were the
amendment adopted, it would be capable of achieving this goal in
one fell swoop. Indeed, there occasionally have even been intima-
tions in some judicial opinions that sex discrimination in the law
could not be constitutionally invalidated “unless prohibited in ex-
press terms in the Constitution. . . .”195

But it is submitted that were the amendment adopted, it would
have little or no effect upon existing constitutional doctrine in the
area of sex discrimination. Then, as now, the crucial factor will
continue to be the responsiveness of the judiciary to the social im-
pulse toward equality of treatment without regard to sex. For
example, pursuant to a functional analysis, a court could hold, even
after the adoption of the proposed amendment, that a law exempt-
ing women from strenuous military service is not one that denies
or abridges any right (of men) on account of sex, but is rather one
that is reasonably based upon the general physical (functional)
differences between the sexes. Similar results could also be ob-
tained in many other areas in which men and women are presently
accorded different legal treatment.

Many proponents of the amendment appear to be motivated by
a belief that the United States Supreme Court and lower state and
federal courts have in the past held existing provisions of the
United States Constitution, in particular the fifth and fourteenth

194 See, a.g., 1945 tesitmony of Frank Donner for the CIO, that the equal
rights amendment “can have no other effect but of repealing pro-
tective labor laws for women written into our statute books only
after years of bitter struggle. In exchange for an illusory and doc-
trinaire equality it discards advantages which have taken years to
accumulate.” Hearings on the Equal Rights Amendment before the
Subcomm. of the Senate Judiciary Comm. 79th Cong., 1st Sess., 81
(1945).

195 Salt Lake City v. Wilson, 46 Utah 60, 63, 148 P. 1104, 1107 (1915)
(construing a state constitutional provision).
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amendments, inapplicable to women. The fact is, however, that the
courts have not done this at all. Instead, they have generally held
that the existing constitutional provisions do apply to women, but
that within the limits of those provisions, women in many situa-
tions constitute a class that can reasonably be subjected to separate
treatment. It is submitted that the adoption of the equal rights
amendment would not fundamentally change the picture. While the
proposed amendment states that equality of rights shall not be
abridged on account of sex, sex classifications could continue if it
can be demonstrated that though they are expressed in terms of sex,
they are in reality based upon function. On the other hand, under
existing constitutional provisions, particular classifications of men
and women that cannot be shown to be based upon function, are
vulnerable to attack—as has already been demonstrated in some
lower state and federal courts with respect to discriminatory laws
in the realm of jury service, differences in punishment for identical
crimes, right to sue for loss of consortium, and the like.

Of course, the presence of the amendment in the Constitution
would not be entirely without special effects. In order to achieve
the results suggested in the preceding paragraphs, the judiciary
would have to overcome the specific language of the amendment.
But the point that must be stressed is not only that this would not
be impossible of achievement, but that judges could in fact do this
very easily, adopting the analytical approach (functional analysis)
mentioned earlier.

If adoption of the equal rights amendment would have little
impact upon existing constitutional law doctrine in the area of sex
discrimination, proponents of equality of legal treatment for men
and women will find that, as a tactical matter, their energies will be
better spent in other activities directed toward this goal. Every day
spent in working for the amendment is a day that is taken away
from informing the American public of the continued areas of un-
equal treatment, or from participating in the presently growing
number of challenges to such treatment based on existing constitu-
tional provisions.

Given the recent legal developments in the area of sex discrimi-
nation, there is every indication that great changes are in the
offing, and that, in the tradition of the common law, such changes
will take place with respect to specific, discreet situations, rather
than with a potentially destructive and self-defeating blunderbuss
approach. The need is for greater numbers of people of both sexes,
lawyers and non-lawyers alike, to begin turning their attention to
the legal problems in this area and toward devising new approaches,
only a few of which have been suggested herein, to their solution.
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