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Religion, Human Rights and Juridification

Pamela Slotte

Abstract: The chapter takes a closer look at the tendency to navigate religious diversity by
turning to law. It examines how such a turn to law may affect the understanding of and
working through of the matters at hand. It offers suggestions for how to critically scrutinise
the formatting of religion that takes place through law. While the focus is mainly theoretical,
the chapter also explores some tentative proposals with regard to concrete ways of navigating
religious diversity.
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The aim of this short article is to consider the tendency to navigate religious diversity by turning
to law." The article discusses how such a turn to law may impact the understanding of and
working through the matters at hand, and puts forward suggestions for how to critically examine
the formatting of religion that takes place through law. The discussion is largely theoretical.
However, the article ends by presenting some tentative suggestions as regards concrete ways of

navigating religious diversity.

In 2015, the policies of the City of Helsinki, the capital of Finland, caused something of
a stir when the city’s guidelines regarding the dress-code of the city’s employees became well
known. The city requires that clothes conform to standards of hygiene and safety and this sets
restrictions for persons working in hospitals, kitchens and public parks. But beyond this, there
is flexibility and in practice it means that, for example, day-care teachers in city nurseries can
wear a niqab, which is a full-body veil that also covers the face apart from the area just around

the eyes.

Issues like these relating to the visibility of religious belonging of persons working in the
public sector give rise to debates in which we encounter a number of different ways of
approaching the matters at hand. Some of the voices are clearly xenophobic. Some, in turn,

seem genuinely worried that the nigab will make it difficult for the women wearing it to



participate in society, thus weakening their position. Some of the responses focus on issues of
communication: does the face-veil obstruct the careers in question in their educational tasks or
does it not. Some raise concerns of identification and security: what if an unknown person
enters the nursery in the guise of the nigab? And some, in turn, question whether or not this
breaches the idea of ‘neutral’ public institutions, an idea which they consider central to any
modern democratic state which among its population counts persons who represent a number
of different religious and non-religious life-views. The state should not align itself with,

privilege or endorse religion in this way.

They find that this attitude and position on part of the state, public authorities and
institutions results in equal treatment of all believers and non-believers alike. It is, in fact, an
appropriate way to deal with diversity. No one is treated better or worse than the other. Hence,
no discrimination, marginalisation or exclusion takes place. This way of thinking has recently

found expression, for example, in the 2010 French ban on face coverings.’

Now, another way to look at these matters — which still is not as frequent in, for example,
the Finnish public discussion, in the sense that I do not see that the terminology would have
caught on there in the same way as it has in, for example, Canada or the United Kingdom, is to
look at issues like these from the perspective of “reasonable accommodation”. As Lori G.
Beaman (Beaman, 2012, p. 2), a well-known expert on matters of religious diversity, and
religion and law has noted: “[In Canada,] reasonable accommodation as a legal response or
principle was originally isolated in employment law as a mechanism of response, by employers
to employees’ requests for flexibility in relation to their religious practices”, be it with regard
to dress, observation of holy days or diet, or the like (Beaman, 2012, p. 2). Accommodation
was considered appropriate “as long as [it] did not cause the employer undue hardship”

(Beaman, 2012, p. 2).

However, the idea of reasonable accommodation has long since freed itself from the
context of employment law and instead “emerged as one of the ways within ... [a] multicultural
framework™ to think about and manage diversity more broadly (Beaman, 2012, p. 5).
Reasonable accommodation with regard to a number of different identity markers, signals “the
importance that society attaches to protecting”, for example, religious freedom and “to showing
respect for minorities” (Beaman, 2012, p. 2). Translated into terms of neutrality, what we are
dealing with here is a neutrality, which according to a recently finished European funded FP7
project called RELIGARE stands for “inclusive state neutrality” and “justice as even-

handedness”. It means that the attitude on part of the state, public institutions and indeed also



other semi-public actors, should be positive towards religions and other life-views,
collaborating with them, and striving to treat them in an equally accommodating manner,
paying attention also to their particular needs and interests (Foblets and Alidadi, 2013, pp. 8-
9); (Sorsa, 2015, pp. 49-50).

Now, as many have pointed out, including Beaman herself most forcefully, there
necessarily arises here the in no way easy question of where the boundaries should be drawn
for what the state has to accommodate: to what extent does it include protection of illiberal
positions or even parallel religious legal orders? Is there a danger that we find ourselves on a
slippery slope where one boundary after another is pushed through and we risk ending up in a
situation with other grave forms of inequality, as the sexual or other non-discrimination rights
of some, for example, with regard to reproduction or the choice of one’s partner, are sacrificed

in favour of the religious rights of others? (Beaman, 2012, p. 6).*

Given that schemes of reasonable accommodation rely on some form of articulations of
group identity — even if, formally, there would be no need to prove so-called group
disadvantage, such as is required in cases of perceived direct or indirect discrimination (Alidadi
2012, pp. 707-708) — is there the risk that we end up cementing traditional conventional social
categories instead of affirming the multitude of ways in which individuals and groups in late
modern societies negotiate their identities? (Beaman, 2012, p. 7-8). We also have to ask whether
reasonable accommodation assigns the ultimate power of interpretation to (religious and
cultural) majorities rather than minorities, and in this way essentially preserves the status quo
and protects the hegemony of the majority culture (Beaman, 2014, p. 93),” be it in society at

large or indeed within various groups?

Despite this poignant criticism, this approach still builds on the important insight that the
supposedly secular majority cultures of states, like Finland, for example, despite their best
intentions could be faring partly rather poorly when it comes to recognizing religious and non-
religious minority views and concerns, the example of allowing the wearing of the nigab in
nurseries in Helsinki being — of course, at least according to some — a positive example to the

contrary.

A way to seek to deal with the dilemma of a slippery slope has been to turn to human
rights law as a normative framework for equality, non-discrimination and empowerment, and
also more generally putting trust in the rule of law and the ‘blind’ justice of the legal system

that they will provide us with models and solutions that secure equal treatment and factual



equality. Trust is put in law’s ‘disciplinary’ potential.® Human rights is today one of the

dominating vocabularies for justice and equality.

Moreover, while not solely a ‘legal phenomenon’, the last almost 70 years has seen the
factual expansion of the human rights legal framework through codifications processes on an
international and regional level, the ratification and incorporation of human rights treaties as
part of national law, as well as the increasing litigation and case-law that we find, for example,
in the European Court of Human Rights, and which is expressive also of the way that people

have taken these rights to heart and act on them.

All of this makes human rights part and parcel of a multidimensional phenomenon which
scholars have titled juridification.” For reasons of time and space, here I limit myself to saying
some words about the way that Lars Blichner and Anders Molander have explicated this
concept. According to them, juridification has five dimensions which in various ways may
relate to each other. While it is by no means a new phenomenon to regulate life in its various
dimensions through law (Loick 2014, p. 762), juridification to them denotes an increase in
constitutional amendments and guarantees, such as the establishment of a legal order, rules on
separation of powers, competences, individual rights, etcetera, but also constitutive norms in
the form of legal doctrines. It also denotes the differentiation and expansion of legal regulation
on area after area of human life, as well as the fact that (modern) societies to an increasing
extent seek to settle conflicts with the help of law. It further means redistribution and
displacement of power, for example, to lawyers, courts and judges. Certain groups are held to
be experts and authorities. Lastly, also ‘legal framing’ forms part of this juridification, meaning
that individuals, groups and other entities start to articulate their self-understanding ever more
in legal terminology, as ‘legal subjects’ with individual rights etcetera, in accordance with the
articulation of religion, for example, which the legal framework provides,® for purposes of
obtaining recognition for their views. Molander and Blichner make clear that there are not
necessary causal links between the five dimensions, but that these have to be examined

substantially empirically, and can take different shapes (Blichner and Molander 2008, p. 49).

Yet, returning to the matter of a slippery slope, to my mind, and that of many others,
things are not this easy, as that we could simply turn to human rights law or indeed general law
for solutions. This conclusion follows from what happens to our perception of things when a
question or matter is ‘juridified’, and conceptualised and normatively structured through a legal

vernacular.



For what needs to be pointed out is that law sets forth frames of meaning and shapes our
vision of human life and behaviour, including articulating an understanding of, and dealing
with, diversity. And alongside other scholars in a critical legal studies-tradition — and, as a
scholar indebted also to the insights of the tradition of political theology — I consider legal
protection, including that of minorities to be an ambivalent affair. Law does not per definition
prevent marginalisation in all its dimensions, nor does it simply ‘empower’. Indeed, often
enough during the last years, there have been certain recurring issues and themes related to
religion that have triggered a call for deeper reflection of seeming paradoxes and ambivalences

in contemporary adjudication.

For example, and returning to the case of the niqab, whereas the city of Helsinki has taken
a pragmatic stance when it comes to dress codes, the response to this matter on part of the
European human rights law would likely be much less benevolent given the way the European
Court of Human Rights in its current jurisprudence portrays the matter largely as a conflict of
fundamental rights and incommensurable values and has shown insufficient understanding for
the viewpoints of veiled women and girls.” I will not look into this case law in more specificity
here, nor into the critical observations that have followed in its wake.'” But I want to reflect a
bit more generally on the reasons for why legal regimes that put forward seemingly neutral
standards for equal treatment do not in and off themselves prevent differential treatment in

matters of faith in all its dimensions.

The thing is, that law makes sense of some things while downplaying the significance of
other things. Beyond addressing disputes that arise and regulating societal life, law is “a species
of social imagination” (Rosen, 2006, pp. 8-9, 11-12); (Slotte, 2010, pp. 186-187), a way to
conceive of social life. We cannot assume that law would somehow be above and beyond all
life. Laws are human products and the interpreters of the law are human institutions with various
commitments that affect the kinds of decisions that are made. Someone always has to make the
concrete decisions and this is linked to value choices and the subjective assessment of the
‘evidence’ of the case. As Martti Koskenniemi has put it: “[legal rights have] no meaning
independent from the way [they are] interpreted by the relevant authority” (Koskenniemi, 2001,
p. 36). For this reason we need to ask, how things are framed, how legal decisions are taken as
regards matters of religious accommodation, who makes these decisions and on what basis are
they made? We have to study actual situations that are construed, for example, as a legal conflict
involving a potential violation of religious freedom, and which we find documented in case

law. We have to study the application of the law to understand what the law is taken to mean.



This is vital, for example, in the case of human rights that are formulated in a very general

manncr.

I want to combine these observations with the further observation that ‘minority’ is not
necessarily about being numerically inferior, although it importantly can be about that too. The
difference between majority and minority is not just quantitative, but as Eliska Pirkova has put
it in reference to Gilles Deleuze and Félix Guattari: “Majority is rather a constant against which
all evaluation is completed and by which all others can be evaluated and allotted to their
‘proper’ social location.” It is about non-dominance (Pirkova, 2015, p. 46). Hence, it is also

possible that a numerically inferior group can dominate a larger part of the population.

Having the theme of this article in mind, religion and law, this means that we need to
critically analyse the kinds of understandings of religion — and indeed other identity markers —
which guide law when it takes a stand on diversity and the space of freedom that should be
afforded individuals and groups, for example, in matters of faith. In which ways does law here
contribute to creating and maintaining majority- and minority positions and what are the
distributive consequences of this, in Finland and elsewhere? That is, what understandings of
religion occupy a dominant position when it comes to law and how does this affect the
regulation of religion and management of diversity — to the benefit or detriment of religious

minority non-dominant positions.

During the last years, researchers have critically investigated the perceptions of religion
that we encounter in national and international law, the limits and emphasis of these
perceptions.'’ For reasons of space, I here simply want to mention some observations that

Nathaniel Berman has made regarding human rights law.

Following Berman, human rights law provides us with particular tools for approaching
and dealing with matters of religious diversity and freedom in matters of faith. The notion of
religion that currently guides human rights institutions is deceptively ‘fruitful’ when what is
seemingly at stake, according to Berman, is the balancing of interests of states and of
individuals and of states and of groups. Conflicts stand in focus. It accords to a formalist and
likewise pragmatist approach on part of human rights institutions, and international law more
generally (Berman, 1995-1996, p. 829-830). Current international legal imagination limits the
space of ‘absolute’ religious freedom to the inner person — where the core of faith resides — and
the private space (see e.g. Slotte, 2012 (2010)). This makes the public space a space for
legitimate compromise and balancing of ‘relative’ rights and interests, even though we are here

talking about ‘human rights’. Formal distinctions and categories considered neutral — in the



sense that they would cover all belief systems — help human rights institutions to simultaneously
seemingly guarantee religious freedom in its most vital aspects, and weigh heavy claims against
each other (Berman, 1995-1996, p. 829), as is the case in situations where religious

accommodation may or may not be called for.

As Jiirgen Habermas has said in another context when describing the ambivalence of the
“form of juridification itself” (Blichner and Molander, 2008, p. 50): in order for a “situation to
be regulated [through law, it] ‘has to be subjected to violent abstraction, not merely because it
has to be subsumed under the law, but so that it can be dealt with administratively’” (Blichner

and Molander, 2008, p. 50).

Thus what we encounter is an idea of ‘religion’ that “is both overtly universal and covertly
particularist” (Berman, 2012, p. 49), displaying, as the RELIGARE project has phrased this
“considerable cultural and religious specificities” in the “legal ordering” (Foblets and Alidadi,
2013, p. 18),"* of religion. Berman calls attention to the contingent nature of formal legal
categories and distinctions, asserting that perceiving them as neutral obscures the fact that law
functions on the basis of particular ideas about religion and its proper place, and the boundaries
that should not be transgressed. Law aspires to “discipline and transmute”, ‘domesticate’

religion, promoting ‘good’ and counteracting ‘bad’ religion (Berman, 2012, p. 38, 47).

Building on these observations, we could say that the way the sacred is here being
managed, obscures the character of deeply held religious convictions when human rights
institutions rephrase these as relative rights-claims, thus ignoring the fact that, as Berman notes,
“claims are often enough not articulated” in that language, “but [instead] in the name of”, for
example, “divine law — the kind of claims that cannot be adjudicated so easily, at least in the
modern rights-balancing form of adjudication” (Berman, 1995-1996, p. 829). What this means
is that, at the moment, human rights institutions deal with only some aspects of religion. There

1s exclusion.

What does this example of the results of studies of international human rights law tell us?
To put it tentatively: it seems to imply that simple references to the legal framework will not
do, when it comes to negotiating diversity and dealing with protection, inclusion and exclusion.
A simple faith in law has to be abandoned, if ever it existed. And in the last part of this article,

I simply want to suggest a direction in which to proceed from here.

It goes without saying, that any study that seeks to approach issues related to freedom in

matters of faith and navigate religious diversity, be it with regard to the potentials here of



national, regional or international law, will have to map the current religious landscape and
identify challenges seemingly related to religious diversity, and problems facing religious

minority positions.

Here you need first-hand input from stakeholders. Importantly, as Saba Mahmood has
noted in her recent book Religious Difference in A Secular Age: A Minority Report, “even
though religious minorities occupy a structurally precarious position in all modern nation-
states, the particular shape this inequality takes — its modes of organization and articulation —
is historically specific. Consequently, the means by which religious minorities wage a struggle
against this inequality, as well as the paradoxes and contradictions such struggles generate, vary
according to context...” (Mahmood, 2016, p. 11). To this you also have to add a mapping of the
current legal framework that addresses religion and seeks to guarantee freedom and equality in
matters of faith. This will also importantly include judicial actors applying the law. Just as with
the previous observation as regards stakeholders, also here, an in-depth, comprehensive and
contextual understanding of the purposes, issues and perspectives that are afforded significance
in adjudication processes and decision-making in individual cases is key, so as to — in the words
of Jason A. Springs - counteract “excessive discursive analytical tendencies” (Springs, 2016, p.
3).13

Moreover, so as to get a more profound idea of the legal imagination as regards religion
and how religious minority positions are constructed and managed, you have to deepen the
analysis further. You need to —as I want to call it — ‘de-naturalise’ and ‘de-neutralise’ seemingly
neutral general legislation and put light on those underlying value assessments and ideas, for
example, as regards religion and faith in a broad sense, and the concepts of minority, law itself,
statehood and citizenship, that form the basis and direct the application of the law, influencing
what is taken as worthy of protection. As said, the contention is, that existing models for
responding to and affirming diversity in various ways build on particular views of religion and
its relation to and place in society as a whole.'* Thus, this more profound analysis of key notions
will reveal how, in fact, denoting something as ‘religious’ authorises specific configurations of
power. The framing is political.'” This may not be to the detriment of minority religions and

other life views and their adherents, but it can be so and contribute to processes of othering.

This strive to understand the logic of today’s legal imagination and uncover that which
forms silent ‘self-evident’ presuppositions that structure legal imagination as regards religion,
for example, in the area of family law, migration law or employment law, also includes a further

step which consists in analysing the historical grammar of these same key concepts and



categorisations, the claim being, that historical notions affect contemporary legal
conceptualisation of religion and that it does so in ways that contribute to unequal treatment of
believers.'® That is, by studying the historical grammar we reach greater understanding of why
the distributive outcomes currently take the form that they do. We catch a glimpse of certain
structuring categories, embedded in and expressive of majority culture, which have remained

reasonably stable over time.

Thus while processes of juridification affect the perception of the social space and human
life, the ways of settling conflicts, and displace other vocabularies and ways of reasoning, it
does not necessarily mean a clear cut break with other previously dominant imaginaries —

anything but.

This, by the way, is a central issue which the project “Protestant Legacies in Nordic Law:
Uses of the Past in the Construction of the Secularity of Law” is looking into during 2016-
2019. The Lutheran reformation influenced the institutional context of law, the normative
theories about the law, legal concepts and constructions (Research Plan, 2015, pp. 5-6);
(Schwarz Lausten, 2011); (Tamm, 2005); (Mékinen, 2006) and the project builds on the idea
that “the Nordic reception of basic Lutheran theological commitments and ideas regarding law
(two regiments, three estates and natural law), in conjunction with minority perspectives, [has
persisted in]to [the] 21st century, and has paved the way for [among others] a specific
interpretation of the secularity of law in the Nordic countries.” (Research plan, 2015, p. 5), in
the same way as “religious roots in Europe [at large] still play a central but subtle part ... in the
identity construction and institutional embedding of norms and values behind the law”.

(Research plan, 2015, p. 13).

The article in this volume by Lisbet Christoffersen says more about this. For present
purposes, I simply want to highlight that the project throughout the 500 years under
investigation pays special attention to minority perspectives on Nordic law, and vice versa
(Research plan, 2015, p. 5). An overall claim of the project is that we need to thoroughly
investigate the extent to which, and how, “past and present theological normativity has
influenced [the] understanding of the law of the land” (Research plan, 2015, p. 8) and how the
Lutheran heritage and Protestant present may be used or alternatively misused, impacting
hereby on the possibility of Nordic countries of preparing for and coping in a good manner with

a religiously ever more pluralist future (Research plan, 2015, pp. 8, 13).

An analysis, the steps of which I have sketched out here, and such as is performed in the

mentioned project, will help show in a concrete, nuanced and context-sensitive manner, the



ways in which — and why — law often enough does not live up to our expectations of being able
to tend to the needs of all kinds of believers, being instead exclusionary in a way that contradicts
the ideals it praises.'” Or as the above mentioned project phrases it, we will encounter examples
of “tensions” and “the darker sides of majority cultures on law” (Research plan, 2015, p. 5).
Summing up, what we strive for and hopefully achieve through these different research steps is
to destabilize the relationship of legal institutions, including human rights institutions with the
phenomenon of religion. Moreover, we will have put in question the leading liberal idea of legal
institutions being about impartial protection of religion, being themselves neutral arbiters

outside of the phenomena of the ‘sacred’.'®

Returning to Berman, and his observations with regard to international law: the way that
religion is approached and handled obscures the character of religious convictions and
practices, at least in the sense that at the moment, international and other legal institutions, we
may assume, deal with only some aspects of religion. They cannot honestly say that they are
including religion in all its variety. However, nor should they think that this would be possible

given the indeterminate character of the phenomenon that we are here dealing with.

Moreover, the way that religion is being handled, at least at the level of international law,
also obscures the character of the management of the legal (including human rights) institutions
itself (Berman, 1995-1996, pp. 830-831)."” What is Berman getting at here? What would it

mean to follow him on this point?

It is obvious that by taking over jurisdiction in the first place, human rights institutions
and other legal institutions already intrude in religious practices in a way that ‘insiders’ may
consider an intrusion and violation. This, however, these institutions must accept. For it is clear
that we have to moderate between contradictory claims and competing passions. We have to
take a stand and participate in constant redefinition of the socially acceptable forms of the
sacred. This is a legitimate task: what do we want to endorse and what do we not want to
endorse?” Yet, given that a many-sided analysis of the kind I have sketched out here, will have
shown the limits and ‘biases’ of current legal accounts, the question is in which way solutions
can be sought and how minority — non dominant religious positions can be acknowledged in

law, in education, in the workplace and the public sphere in general.

For reasons of space, I here simply want to say that, with reference to Berman and other
scholars in the critical legal tradition, it could be suggested that we need to re-conceptualize the
standard account of the relationship between human rights (and other legal) institutions and

religion. Human rights institutions have to conceive themselves as within an undivided sphere



of the sacred where they participate in a discussion about what is acceptable and desirable. They
form part of a dialogue about the boundaries of faith. In this dialogue, one needs to be explicit
about the various visions, and quoting Berman: “evaluate them substantively and allow them
to compete for our passion with alternative images” (Berman, 1995-1996, p. 831). Here, current
human rights institutions are carriers of a certain vision where particular things are held to be
fundamental, even ‘sacred’.”' They can put forward this vision, to which so many all over the
world sign up, but also need to self-reflexively and self-critically explore it — and the concrete

forms it currently takes — in dialogue with others.

So solutions, be it in a national or an international context, must be sought by giving space
to and evaluating substantively different visions of accommodation and equal treatment, among

them also the visions put forward by law.*

And while taking into consideration the needs, interests and rights of other individuals,
groups and society at large, it is important to explicitly give adequate voice to the perspectives
of religious minorities as groups and their adherents, and, crucially, also of those persons who
find themselves in a religious non-dominant position, without necessarily identifying
themselves with any institutionalised religion. As sociologists have pointed out; people today
constantly construct and reconstruct their identities, including their religious identities, and
perform them in different ways, and while identity is negotiated through dialogue with others,
it is not about conforming to models imposed from the outside (Sandberg, 2015, p. 2-3). Instead
the subjectivities of each individual has become “a, if not the, unique source of significance,
meaning and authority” (Heelas and Woodhead, 2005, p. 3-4, as quoted in Sandberg, 2015, p.
2). This also applies to the rationale for the wearing of symbols like particular forms of dress

such as the nigab (Bacquet, 2015).”

In fact, the fluid nature of identities has always rendered international jurisdiction
difficult, according to Berman in his study of early 20th century legal attempts to deal with
religion (Berman, 2012, p. 42). However, this management can be based on more or less explicit

self-critical awareness of the purposes for which religious difference is protected, and so forth.

When it comes to providing religious minorities with appropriate conditions for
functioning, in Finland and elsewhere, it may be important to look into legislative changes
needed, amendments to and reconceptualization of the current legal frameworks. It would seem
important, however, to develop context based, practical solutions, with in-built flexibility, that

do not end up promoting rigid either/or scenarios — that is, something either is or is not a



violation — such as are often enough unfortunately favoured by law, or cementing or

consolidating identities by leaving no room for the development and change of identities.

Returning to scholars mentioned in this article, somewhat surprisingly perhaps, while the
RELIGARE in its summary report of findings, concludes that “the tool of human rights ‘allows
for diversity only under certain limitations, thereby conditioning and at times even distorting
religious experiences’” (Foblets and Alidadi, 2013, p. 13, quoting Alidadi and Foblets, 2012,
p. 10) given that the framework for handling, for example, freedom of religion “derives its
language and working categories from [Eurocentric] historical and dominant values” (Foblets
and Alidadi, 2012, p. 10), they propose that this deficit can be countered by way of “using the
important additional tool of legally enshrined reasonable accommodation on the basis of
religion and belief” (Foblets et al. 2013, p. 13). It seems counter-intuitive, perhaps, to believe
that that legal framework would be any less conditioned, yet the RELIGARE summary report
states that “the full potential of these instruments has arguably not been tapped” (Foblets and
Alidadi, 2013, p. 13).**

Mahmood, in turn, broadens the perspective. She includes in her book on religious
difference in a secular age a reflection on “the ideal of religious equality, [and] its significance
as a legal mandate versus a human aspiration that characterizes our modern secular imaginary”,
as she puts it. Her suggestion is “that these two dimensions of religious equality are distinct,
neither reducible to the other, and each requiring different kinds of social action. Inasmuch as
secularism reduces the ideal of religious equality to a politics of rights and recognition, it
privileges the agency of the state, which is far from a neutral arbiter of religious differences. In
such a context, [she asks] what social, ethical, and moral resources are available in a secular
polity to realize interreligious equality, resources that do not reflect or serve the imperatives of

the state” (Mahmood, 2016, p. 28).

In contrast, Beaman, whom I mentioned at the beginning and who associates the language
of accommodation closely with the language of law, is critical as regards the fruits, which this
union brings. She says that: “The call to manage religious diversity from various sectors has
produced a response that has largely been framed in terms of tolerance and accommodation ...
[and it has] produced an over-reliance on law and legal solutions and a tendency to look to top-
down, or vertical solutions...” (Beaman, 2014, p. 89). Beaman is critical of how law, with its
common focus on conflicts frames diversity as a ‘negative’ matter to be ‘dealt with’, or

‘managed. (Beaman, 2014, p. 90, 92).



In an attempt to move beyond the problems related to the languages of “reasonable
accommodation” and law — echoing hereby the diversified and less stat-centred reflection that
Mahmood calls for — Beaman puts forward the notion of “deep equality”, by which she means
a living, delicate process (Beaman, 2014, p. 96). According to her, we need to focus on the
micro level and on how people in their every-day lives successfully navigate diversity and
“work out difference” (Beaman, 2014, p. 90). We need to learn from these many micro-level
positive examples. Sure enough, in practice people also fail to navigate diversity and they do
not always get along with that which is different. This Beaman concedes (Beaman, 2014, p.
92). However, she wants to focus on the positive stories and one of the micro-level examples
that she mentions relates to a debate that arose when a picture of two day-care teachers wearing
the nigab started to circulated in Québécois media. Some of the parents of the children who
these two day-care teachers were taking care of and educating, responded to the commotion by
way of an open letter to the media. In this letter, they conceded that they initially had had their
misgivings. But above all, they praised the love and excellent care that their children were
receiving, and they underscored that the day-care teachers and the parents were united in their
dedication to what was in the best interest of the children. They displaced the focus from

religious difference to shared views on child rearing (Beaman, 2014, p. 101-102).
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