THE ISSUE OF HIBAH, WAQF, AND PROPERTY OF MUALLAF UNDER
PROBATE AND ADMINISTRATION ACT 1959 :

THE CONFLICT BETWEEN SYARI’AH AND CIVIL COURT

By:
Raja Nazrin bin Raja Musa (2012829782)
Siti Zunairah binti Mohd Zaharom (2012836074)
Mohamad Ammirul Aiman bin Fauzi (2012842452)

Muhammad Safwan bin Sofruddin (2012885496)

Submitted in Partial Fulfillment of the Requirements for the Bachelor of Laws (Hons)

Universiti Teknologi MARA

Faculty of Law

December 2014

The students/authors confirm that the work submitted is their own and that appropriate credit

has been given where reference has been made to the work of others.



ACKNOWLEDGEMENT

Alhamdulillah, all thanks to Allah the Almighty and Merciful for His Grace and
Blessings, this work could have been possible.

This research is the work of four students, Raja Nazrin Raja Musa, Siti Zunairah Binti
Mohd Zahrom , Mohamad Ammirul Aiman Bin Fauzi and Muhammad Safwan Bin Sofruddin
who were desirous of writing on our topic of interest in the conflict between the Syari’ah Court
and the Civil Court mainly in the issue of Hibah, Waqf, and Property of Muallaf under Probate
and Administration Act 1959. That is why we came out with title of research of The Issue of
Hibah, Waqf, and Property of Muallaf under Probate and Administration Act 1959 : The Conflict
between Syari’ah and Civil Court.

We take this opportunity to express our profound gratitude and deep regards to our
supervisor Yang Berbahagia Prof. Madya Datin Paduka Saudah Sulaiman for her exemplary
guidance monitoring and constant encouragement throughout the course of this project paper.

We also would like to acknowledge with gratitude the support and love of our family and
friends. They all kept us going and this work would not be possible without them.

And last but not least, gratitude goes to all our beloved lecturers who directly or

indirectly helped us to complete this project paper.



ABSTRACT

This research is concerned with the jurisdictional disputes between the civil courts and the
syari’ah courts. With changes and development on the issue of hibah, waqf and property of
muallaf; this research is focused on the overlapping decision decided by the civil courts, in which
it should not have meddle with as the issue pertaining to hibah, waqf and property of muallaf are
under syari’ah courts’ jurisdiction. Even with the existence of article 121 (1A), which
triumphantly states that any matter under syari’ah courts is no longer the matter under the civil
courts’ jurisdiction, there are still disputes over the matters mentioned above. This research’s
main objective is to find to a solution where the separation of jurisdictional power will be

adhered by the civil courts.



TABLE OF CONTENTS

Acknowledgement
Abstract
Table of contents
List of Statutes
List of Cases
CHAPTER ONE: INTRODUCTION
1.0  Introduction
1.1 Research Background -
1.2 Problem Statement
1.3 Research Questions
1.4  Objectives and Scope
1.5  Literature Review
1.6  Research Methodology
1.7  Limitation of Research
1.8  Significance of Research
1.9 Conclusion
CHAPTER TWO: HIBAH
2.0  Introduction to Hibah
2.1 Concept of Hibah in Islam
2.1.1 Definition of Hibah
2.1.2 Ruling and Implementation of Hibah
2.1.3 Pillars and Condition of Hibah
2.1.4 Laws on Hibah Withdrawal or Revocation
2.1.5 Application of Hibah in Malaysia
2.2 The Conflict Regarding the Issue of Hibah
2.3 Conclusion
CHAPTER THREE: WAQF
3.0 Introduction to Waqf
3.1 Meaning of Waqf
3.1.1 Classical Concepts and Definitions
3.1.2 The Characteristics of Waqf
3.1.3 Irrevocability
3.1.4 Perpetuity
3.1.5 Inalienability
3.2  The Conflict Regarding the Issue of Waqf
3.3  Conclusion

i
iii

vi

— O O 0 W A W W —

11
11
11
12
13
15
16
18
21

22
23
24
25
25
27
29
31
36



CHAPTER FOUR: PROPERTY OF MUALLAF

4.0  Concept of Muallaf in Islam
4.0.1 The Historical Background
4.1 Concept of Muallaf in Malaysia
4.2 The Conflicts Regarding the Issue of Property of Muallaf
4.3 Conclusion

CHAPTER FIVE: CONCLUSION

5.0 Conclusion

38
38
40
41
46

47



