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I. INTRODUCTION:

In March 2003, thc ABA Center for Profcssional Responsibility launched a
new webpage devoted to the topic of the GATS and legal services.' This webpage
should help make U.S. lawyers better awarc of the fact that legal services are
included within the ambit of the General Agreement on Trade in Scrvices [“the
GATS”]. The GATS is onc of scveral agrecments anncxcd to the 1994 Final
Agrcement Establishing the World Trade Organization [WTO].2 Because the U.S.
is a party to the GATS, it has agreed to be bound by the provisions of thc GATS.?

One of the issues currently facing WTO Mcmber States, including the U.S.,
is whether to extend 1o the legal profession and other service providers a docu-
mecnt entitled Disciplines for Domestic Regulation in the Accountancy Sector
[hereafter “Accountancy Disciplines”].! If WTO Members agree to extend the
provisions of the Accountancy Disciplines 1o the legal profession, this would
mean that at least some U.S. lawyer regulatory provisions would be subject to the
WTO’s regulations or “disciplincs.”

During the past two years, | have spent signilicant time encouraging lawyers
and bar associations in the U.S. and clsewhcre to examinc thc WTO’s
Accountancy Disciplines and to considcr whether these Accountancy Disciplines
should be applied to the legal profession.® In these conversations, I often have
been asked a scemingly very simple question—namcly, to what kinds of lawycr
regulatory provisions would these Accountancy Disciplines apply?

-The answer (o this seemingly simplc question is, in fact, quitc complex. In
order to answer this question, onc has to be familiar with the trade law concepts

1. See ABA Center for Profcssional Responsibility, Matcrials about thc GATS and Other
International Agrecements, available at hitp://www.abanct.org/cpr/gats/gats_home.html (last visited
Dec. 12, 2003). .

2. See General Agreement of Tariffs and Trade: Multiluteral Trade Negotiations Final Act
Embodying the Results of the Uruguay Round of Trade Negotiations, Annex 1B, General Agreement
on Tradc in Services, 33 LL.M. 1125, 1168 (1994) [hercinafter GATS)|, available at
hup://www.wto.org/english/docs_e/legal_e/26-gats.doc (last visited Dee. 12, 2003).

3. See 140 Cong. Rec. H 11535-36 {daily ed., Nov, 29-30, 1994)(recording roll call vote of the House
of Representatives in favor of the agreements that include the GATS); 140 Cong. Rec. S 15378-79 (duily
ed. Nec, 1, 1994) (recording roll call vote of the Senate in favor of the agreements that include the GATS).

4. See WTQ Council for Trade in Services, Decision on Disciplines Relating to the Accountancy
Sector, S/L/63 (15 Dec. 1998) and WTO Council for Trade in Services, Disciplines on Domestic
Regulation in the Accountaney Sector, Adopted by the Cowncil for Trade in Services on 14 December
1998 (17 Dece. 1998)fhereafier “Accountancy Disciplines™}. These Disciplines are available on the
GATS wcbpage of the ABA Cemer for Professional  Responsibility at
hup:/iwww.abanct.org/cpr/gats/accounting. pdf.

5. See, e.g., Testimony of Laurel S. Terry to the U.S. Trade Pohcy Staff Committee (October 28,
2003), available ‘at hup://www.abanct.org/cpr/gats/terry_ustr.pdf (“T would urge the USTR to
request from the ABA and any other interested organization a report about the suitability of apply-
ing the Disciplines for the Accountancy Sector to the legal profession. At a minimum, the USTR
could ask U.S. lawyers for their reactions to the reports of the Canadian Bar Association and the
Fedcration of Law Societies of Canada.™)
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of market access, national treatment and GATS Article VI:4 measures,

Moreover, even il one is {amiliar with the trade law concepts of markct
access, national trcatment and GATS Article VI:4 measures, it is s/l difficult to
answer this seemingly simple question of whal types ol measures would be cov-
ered by an Accountancy Disciplines-like document. Indeed, precisely because
this issuc is so difficult, several yecars ago, the WTO Secretariat assembled a doc-
ument that provides examplcs of measures that WIO Member States belicved
would be subject to Disciplines.® Unfortunately, the WTQ's “Examples™ paper is
designated as a “JOB”, which mcans that it has never been made publicly avail-
able by the WTO.” Although the WTO’s “Examples” paper is not a public docu-
ment, prior versions of it have been leaked and are in the public domain.*

In the sccond and third versions of thc WTO's “Examples” paper, which are
the versions that are publicly available, legal scrvices regulalory measures are not
scparately addressed.” Moreover, 1 am not aware of any significant work that dis-
cusscs — in the legal services context — what types of provision would constitute
GATS Article V1:4 mcasures that might be subject to Disciplines, on the onc hand,
and what typcs of provisions would constitute “market access” or “national trcat-

6. See “Examples of Measures to be Addressed by the Disciplines Under GATS Article V1:4”, Inits
2003 Annual Report, the WPDR referred to seventh version of this document. See Report of the Working
Party on Domestic Regulation to the Council for Trade in Services (2003), S/WPDR/6 (3 December,
2003) at g5 (citing JOB(02)/20/Rev.7 (22 Sept. 2003))[hereafter WPDR 2002 Annual Report],

For an explanation of the symbols used on WTQ documents, sce the ABA GATS webpage,
http://www.abanet.org/cpr/gats/wto_docs.pdf (last visited Dec. 12, 2003). The “S" refers to GATS;
the “WPDR"” refers 1o the Working Party on Domestic Regulation; “M” refers to minutes, “W”
refers to working documents, and the absence of “W" or "M refers to an official action. including
Annual Reports. Many of the relevant documents of the WTO Working Party on Domestic
Regulation are  included on the personal webpage of the author. See
hup:/Awww.personal.psu.edu/faculty/l/s/lst3/wpdr-weh.him (last visited Dee. 12, 2003).

1. Compare Working Party on Domcstic Regulation - Report on the Meeting Held on 2 October
2001 - Note by the Secretarial, S’WPDR/M/13 (21 November, 2001) at §6 (referring to the original
version of the Examples paper as a “JOB™) and the 2003 WPDR Annual Report, supra note 6, which
also refers to version 7 as a JOB. For an explanation of the fact that JOBS are not public, sec Laurci
S. Tery. GATS= Applicability 1o Transnational Lawvering and its Potential Impuact on U.S. State
Regulation of Lawvers, 34 VANDERBID J. TRANSNAT=L ..989 (2001) as reviscd 35 VANDERRILT J.
TRANSNAT=L L. 1387 (2002) at 0. 154, availabte at hup://www.personal.psu.eduw/faculty/l/s/1st3/wpdr-
web.htm (last visited Dec. 12, 2003).

8. The second version of this “Examples™ paper is availuble on the Internet an the Public Citizen weh-
site, among others. See hup://www.citizen.org/documents/Measures_to_be_disciplined_under_GATS .pdlf
(last visited Dee. 12, 2003). The third version is included as an Annex in a book about the GATS and
national regulation.  See Dr. Markus Krajewski, NanonaL REGUIATION aND TRADE LIBERALIZATION TN
SRVICES ~ THY. LEGAL IMPACT OF 113 GENERAL AGRITMENT ON TRADE IN SYRVICES (GAT'S) ON NATIONAL
Rratiatory Autonomy, (Kluwer Law Internationat, 2003) at Annex VI, at pp. 220-231.

In my view, classifying the “Examples” document as a “JOB"™ is both regrettable and inconsis-
tent with the WTO's goal of transparency. [ belicve that it would he appropriate to make this doc-
ument publicly available so that all academics and interested parties, rather than a sclect few, could
see the Examples paper and participate in the resulting debate and emerging policy.

9. See id.



86 THE PROFESSIONAL LAWYER

.

ment” measures that would not be subject 1o Disciplines, on the other hand.

1t is against this background that this Article is written. The purpose of this
article is two-fold. First, this articlc introduces the lawyer regulatory community
to the trade law principles that will be used to answer the question of which lcgal
services regulatory measures might be subject to any Disciplines developed pur-
suant to GATS Article VI:4. Sccond, this article includes an Annex that identifics
common legal services measures. This Annex can help educate the trade law
community about the types of legal services measurcs that cxist. Hopefully, the
two parts of this article can provide a starting point for the later development of
an “Examples” paper that is specific to the legal profession. In other words, in this
paper, T hope to act as a “translator” or “bridge™ from the trade law community to
the lawyer regulatory community and {rom the lawyer regulatory community to
the trade law community, with the ultimate goal that these two communities will
have a dialogue and, with luck, rcach a consensus about which lawyer regulatory
mcasurcs would be subjcct to any Disciplines that arc developed.

Although the topics addressed in this article may scem both boring and inac-
cessible to those in the lawyer regulatory community,' I belicve that it is impor-
tant for all lawyers, especially those in the lawyer regulatory community, to mean-
ingfully discuss the issue of whether o extend the Accountancy Disciplines to the
legal profession. In my view, it is much better for the lawyer regulatory commu-
nity to participate now in the development of any Disciplines, rathcr than complain
about the results later, when it may be too late to change the results, And, in order
to discuss the desirability and proper scope of any Disciplines, lawycrs will want
(o understand the type of lawyer regulations to which any Disciplines might apply.
To state it differently, it would be extremely helpful to understand what type of
legal services measure would be subject to any GATS Article V1.4 Disciplines that
arc adopted in the future by the WTO and applicable to the U.S.

Section I of this article explains how one can learn more about the GATS

10 Although I cannot change the “boring™ nature of these topics, I can, perhaps, offer assistance
on the “accessibility” point, This article builds on my prior work on the GATS and legal services.
For an easy introduction 1o the topic of the GATS and legal services, you can consult the very shon
articles that T have written for Tz BAR EXAMINER, See Laurel S, Terry, Latest Developmenis
Regarding the GATS and Legal Services, Tin: BAR EXaAMINER 27 (Aug. 2003); Laurcel S. Terry, The
GATS, Foreign Lawyers and Two Recent Developments: Could Your State’s Actions Affect U.S.
Trade Policy?, Tt BAR EXAMINER 20 (Nov, 2002); Laurel S. Terry, GATS, Legal Services and Bar
Examiners: Wiy Should You Care?, THE BAR EXAMINER 25 (May 2002), all of which arc available
at hup://www.personal.psu.edu/faculty/l/s/lst3/publications%20by %20topic.him#2 (last visited
Dec. 12, 2003). For a more in-depth analysis, sce GATS: A Handbook for International Bar
Association Member Bars (May 2002) available at http:///www.ibanet.org/pdf/gats.pdf |hereafter
IBA GAT'S Handbook] and Terry, GATS= Applicability to Transnational Lawyering, supra notc 7.
My first article on the GATS was also written for The Professional Lawyer. See Laurel S. Terry, A
Challenge to the ABA and the U.S. Legal Prafession to Monitor the GATS 2000 Negotiations: Why
You Should Care, SYMposiUM ISSUE OF THi: PROISSIONAL Lawyer 63 (2001) also available ar
hup:/fwww.crossingthebar.com/monitoringgats.htm (last visited Dec. 12, 2003).
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and lcgal services. It continues with a discussion of the current developments in
the WTO that are relevant (o legal services. Section IH identifies the trade law
principlcs that will be used to determine whether a particular measure is the type
of measurc to which Disciplines—if adopted—might apply. Section 1V provides
the conclusion. The Annex of this paper is a list of cxamples that might - or might
not—constitute domestic regulation measures within the mecaning of GATS
Adicle VI:4.
II. CURRENT DEVELOPMENTS IN THE WTO APPLICABLE TO
LEGAL SERVICES

If one is first cncountering the issue of the effect of the GATS on legal ser-
vices, it may be useful to consult GATS: A Handbook for International Bar
Association Member Bars, which is available on the websites of the International
Bar Association and thc GATS webpage of the ABA Center [or Professional
Responsibility." As the IBA GATS Handbook explains, developments concerning
the GATS and legal services currently arc procecding on two differcnt “tracks.”*?

The reason why there are (wo different “racks” is because the GATS itself man-
dates further action on two different issucs. Article XTX of the GATS required WTO
Mecmber States to “enter into successive rounds of negotiations, beginning not later
than five ycars from the datc of entry into force of the WTO Agreement and period-
ically thereafter, with a view to achieving a progressively higher level of liberaliza-
tion.”? Article VI:4 of the GATS required that the WTO Council for Trade in Scrvices
“through appropriate bodies it may cstablish, develop any nccessary disciplines.”"
Thus, the two different *tracks” of GATS activities involve different issucs and are
required by different sections of the GATS. Each of thesc “tracks™ is discusscd below,

A. The Doha Development Agenda and the “Track #1” Negotiations

In this article, the term “GATS Track #1” refers to those negotiations
required by GATS Article XIX. One commentator has referred to this first track
ol events as the “horse-trading” track.® In November 2001, WTO Member States
agreed on a sct of deadlines for these ncgotiations, which technically arc called

11. See IBA GATS Handbook, supra note 10, available ar the IBA wcbpage. see
hup:/fwww.ibanet.org/pdf/gats.pdf (lust visited Dec. 12, 2003), and as a link from the ABA GATS
wehpage, see hitp://www.abanct.arg/cpr/gats/gats_homc.html/ (last visited Dce. 12, 2003).

12, See IBA GATS Handboak, supra note 10, at pp. 3-5.

13. See GATS, supra note 2, at art, XIX.

14. See GATS, supra note 2, at art. VI:4.

15. 1 first heard this characterization from William P. Smith, 111, former president of the National
Organization of Bar Counsel and General Counsel, State Bar of Georgia. T have repeated his char-
acterization of this track because it easy to remember and colorful.

16. See, e.g., Ministerial Declaration Adopted on 14 November 2001, WT/MIN(O1YDEC/! (20
November 2001)) available at hup:/iwww.wio.org/english/ithewto_e/minist_c/min01_e/mindecl_c.bim
(last visited Dec. 12, 2003)[hercafter *Doha Ministerial Declaration”).  For further information on the
Doha Devclopment  Agenda. see the WTO webpage at  hup://fwww.avto.org/english/
tratop_c/dda_e/dda_e.him#idohadeclaration (last visited Dec, 12, 2003). See also IBA GATS Handbook,
supra note 10, at pp. 45-47.
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the “Doha Development Agenda” but are sometimes referred to as the “DDA™ or
“Doha Round.”" The Doha ncgotiations originally were scheduled to conclude on

January 1, 2005."
At the time these deadlines were sct, WTO Member States agreed that, dur-

ing the WTO's Filth Ministerial Confcrence, they would engage in *stock-taking”
regarding the status of these ongoing negotiations.” The Fifth Ministerial
Conference look place in Cancun, Mexico on September 10-14, 2003. During
this Conference, WTO Member States expressed significant differences about the
direction of thec Doha negotiations, especially with rcgard to issucs involving agri-
culture and the so-called “Singapore Issucs.”® By the end of the Cancun
Conference, the negotiations had broken down and there was no conscnsus.™
Following the breakdown of negotiations at Cancun, the WTQ Dircctor General
and General Council Chair jointly issued a statement announcing the suspension
of various WTO ncgotiations; the suspended negotiations included the “Track #17
negotiations regarding the GATS and legal services.  Although the European
Union recently issucd a paper and press relcase calling for resumption of thesc
Doha negotiations,* the Track #1 GATS ncgotiations had not yet resumed at the
lime this article was written.®

17. See Doha Ministerial Declaration, supra n. 16, at § 15 and 45.

18. See Doha Ministerial Declaration, supra note 16, at § 45 (‘The Fifth Session of the
Ministerial Canference will take stock of progress in the negotiations, provide any necessary polit-
ical guidance, and take decisions as necessary.”)

19. The so-called “Singapore Issues” concern trade and investment, trade and competition poli-
cy, transparcncy in government procurement, and trade facilitation See, e.g.,
hup://www.wio.org/english/thewto_c/minist_c/min03_c/min03_J I'scpt_c.htm (last visited Dec. 12,
2003); and http://commerce.nic.in/wiosep2003.htmé#hl (Govcmmcnl of India’s summary of lhc
Cancun breakdown.) (last visited Dec. 12, 2003).

20. See WIO Cancun '03, Summary Of 14 Sepiember 2003, Day 5: Cnnfenonce Ends Withowt
Consensus , available ar hup://www.wto.org/englishithewto, c/minist .e/min03_e/min03_14sept_c.him
(last visited Dec, 12, 2003).

21. See WTO News, Oct. 14, 2003, Statemenis hy the Chairman of the General Council and the
Director-General, available at hup:/iwww.wto.org/englist/news_c/news03_e/stal_ge_dg _14oct03_c.htm
(last visited Dec. 12, 2003) (*“As you know, we have decided to discontinue, for the moment, the work of
the negotiating badies (except the DSU ncgotiations, which are on a separate track). This is not a suspen-
sion sinc dic, since together with the DG, I will be taking up the key negotiating arcas in the process 1 have
described, and we will revert 1o addressing those matters in due course of time. Furthermore all other reg-
ular business in the WTO is continuing in line with existing mandates,™)

22. See Press Release: European Commiission proposes to put Doha Round of trade talks back on
track, Nov. 26, 2003 available at hup:/fwww.csf.be/f_c_news.humfiftop (lost visited Dec, 12, 2003)
and Communication From The Commission To The Council, To The European Parliament, And To
The Econamic And Social Conunittee Reviving The DDA Negotiations - The EU Perspective, Nov.
26, 2003 available at hitp:/itrade-info.cec.eu. 1m/dochbldocs/2003/novcmbcr/trndoc 114259.pdf (last
visited Dec. 12, 2003).

23, See, e.g., Informal Heads of Delegation Meeting, Statement by the Chainman of the General Council
(9 Dcc. 2003) available ar hup/iwww.wto.org/englishynews_c/news03_e/stat_ge_chair_9dec03_c.htm
and Informal Heads of Delegation Meeting, Statemem by the Director-General (9 Dec. 2003) available at
http://www.wio.org/english/news_e/news03_e/stat_ge_dg_9dec03 _e.hun (reporting on the status of con-
sultations and plans for the upcoming December 13, 2003 meeting) (last visited Dec. 12, 2003).
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Assuming the negotiations resume, the results of these Track #1 negotiations
will be reflected in changes to cach country’s Schedule of Specific Commitments.
Each WTO Member Statc submitted a Schedule of Specific Commitments in
1994 (or when it joined the WTO, il later than 1994). The “legal services™ portion
of the current U.S. Schedule of Specific Commitments presents the U.S. promis-
es on a state-by-state basis; this Schedule is available on the GATS webpage of
the ABA Center for Professional Responsibility, among other places.™

B. Track #2 — Development of Necessary “Disciplines”

The second “track™ of GATS events has focused, lo a large extent, on the
Accountancy Disciplines.” Although the Accountancy Disciplines document has
not yet taken clifcct, WTO Member Statcs, including the U.S., approved the adop-
tion of this document in Dccember 1998.* WTO Member States, including the
U.S., currently arc engaged in discussions about whether the principles contained
in the Accountancy Disciplines document should be extended “horizontally™ 1o
cover other service sectors and whether scparate Disciplines should exist for “pro-
fessional services.”” One commentator has referred to this second track ol events
as the “globul regulation” wack.” Thus, GATS Track #2 addresses different issues
than does “Track 17 and is required by a different section of the GATS.

Despite the suspension ol GATS Track #1 negotiations after Cancun, WTO
Member States hiave continued to negotiate regarding Track #2 in the WTO
Working Party on Domestic Regulation. Even after the Cancun Conference. the
WTQO Working Party on Domestic Regulation met and continued to study the
issue of whether to apply the Accountancy Disciplines to olher services, such as

24. See United States of America ~ Schedule of Specific Commitments, GATS/SC/90 (15 April
1994} available ar hitp://www.abanet.org/cpr/gatsflegal _sves.pdf (last visited Dec. 12, 2003)[hereafter
U.S. Schedule of Specific Commitments.”] For information on how to read WTO document symbols
and locate documents on the WTQO wehpage, see hup://www.abanct.org/cpr/gats/wto_docs.pdl’ (last
visited Dec. 12, 2003).

25. The WTO Working Party on Domestic Regulation {WPDR] is responsible for work involv-
ing dumestic regulation. This work has included consideration of the Accountancy Disciplines and
whether and how to extend this document to other service sectors. See infra notes 53-54 and accom-
panying text for a discussion of the creation of the WPDR.

26. See id.

27. See World Trade Organization, Report Of The Working Party On Domestic Regulation To The
Council For Trade In Services (2002), S’TWPDR/4 (6 December 2002)(noting the work with respect
to disciplines for professional services and horizontal disciplines); Working Pany on Professional
Services, Note on the Meeting lleld on 9 February 1999, Note by the Secretariat, S’'WPPS/M/25
(Mar. 5, 1999)(“Tt was also the view of most speakers that work should proceed on a horizontal
rather than a sectoral basis, and that the accountancy disciplines would provide a uscful starting-
point {or such work.”); See Decision on Domestic Regulation, Adopted by the Council for Trade in
Services on 26 April 1999, SNLIT0 § 2 (Apr. 28, 1999). Accord IBA GATS Handbook, supra note
10, at 36; Terry, GATS' Applicability to Transnational Lawyering, supra note 7, at pp. 1038-1040,

28. I coined this phrase as a counterpart to Bill Smith's “horse-trading” characicrization, see note
15, supra.
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legal scrvices.” The sections that (ollow summarize somc of the cvents that have
occurred to date in the Working Party on Domestic Regulation.
1. WTO Member States Agree to Conduct Voluntary “Domestic
Consultations”

Because WTO Member States currently are considering whether to extend
the Accountancy Disciplines to other service providers, including lawyers, WTQ
Members agreed in 1999 (o engage in voluntary “domestic consultations.”™ The
purpose of thesc domestic consultations was to find out what the servicc providers
in a particular country — for example, U.S. lawyers — would think about being sub-
jcct to the Accountancy Disciplines. Although WTO Member States set an origi-
nal reporting deadline of March 31, 2000, WTO Member Statcs continuce to
report the results of their domestic consullations.”

2. No Formal “Domestic Consultations” Have Occurred in the U.S,
Regarding Legal Services .

Despite the WTO's decision that its members should engage in voluntary
“domestic consultations,” the U.S, has not had any formal consultation with the
U.S. legal profession about the suitability of applying the Accountancy
Disciplines 1o the legal profession. It is true that in the WTO Working Party on
Domestic Regulation, the U.S. has referred bricfly to its consultations with the
legal profession.” To my knowicdge, however, the U.S. report to the WTO was
based on conversations with, among others, the American Bar Association (ABA)
representative (o the statutorily mandated Industry Sector Advisory Council-13 or
ISAC-13.* The U.S. Government has never sent a letter to the American Bar
Association (ABA) or the Conference of Chief Justices (CCJ) seeking their offi-
cial vicws on the suitability of the Accountancy Disciplines nor has it received a
formal responsc from the ABA, the CCJ or, to my knowledge, any other U.S.-

29, See, e.g., 2003 WPDR Annual Repori, supra note 6 (summarizing the activities of the year, includ-
ing a mecting on September 30, 2003, after Cancun and announcing a meeting on December 3, 2003).

30. See Working Party on Domestic Regulation. Report on the Meeting Held on 17 May 1999,
Nute by the Secretarial, S’WPDR/M/1 (June 14, 1999) at § 12.

31. See Working Party on Domestic Regulation, Repaort un the Meeting Held on 14 July 1999,
Note by the Secretariat, S’'WPDR/M/2 (Scpt. 2, 1999) at § 9.

32, See, e.g.. Working Party on Domestic Regulation - Report on the Meeting Held on 4
December 2002 - Noie by the Secretariat, S'WPDR/M/19 (29 January, 2003) at q 23 (China report-
cd on its domestic consultations, including a report about legal scrviecs) and § 28 (Canada reported
on domestic consultations with land surveyors.) In the most recent minutes that arc publicly avail-
able, the Chair asked for additional domestic consultation reports, although none were received. See
Working Party an Domestic Regulation — Repori on the Meeting Held vn 1 July 2003 - Note by the
Secretariat, S’WPDR/M/22 (22 Scpt. 2003) at ] 100.

33. See Working Party on Domestic Regulation — Report on Meeting Held on 15 May 2003 -
Revision, SAWPDR/M/21/Rev.1 (25 June 2003) at § 20 (“Based on domestic consultations, the U.S.
delegation supported the development of disciplines, similar to the Accounrancy Disciplines with
perhaps some modifications, for architecture, engineering and legal services.”).

34. See Telephone Conference with Peter Ehrenhaft, ABA Representative to ISAC-13 (Dec. 10,
2003). For information on ISAC-13, see Terry, GATS 'Applicability to Transnational, supra n. 7, a1 243,
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bascd lawyer or judicial organization.®

The failure of the U.S. legal profession to comment on the Accountancy
Disciplines may be remedicd in the future, however. At the November 20, 2003
meeting of the ABA GATS Task Force, there was a suggestion that the ABA
should provide comments on the Accountancy Disciplines to the U.S.
Government,* Thus, in the [uture, the ABA may join the ranks of thosc who have
commented on the suitability of the Accountancy Disciplines {or Icgal scrvices.”

3, The WTO’s December 2002 Consultation of the International
Bar Association (IBA)

In 2002, at the direction of WTO Member States,” the WTO Secrctariat con-
tacted the International Bar Association (IBA) and asked it three questions regard-
ing GATS Track # 2 and the suitability of applying to lawyers thc Accountancy
Disciplines.” (WTO Mcmber States conducted several discussions about the
international professional organizations from which such consultations should be
solicited.”) The WTO’s questions to the IBA were as follows:

To help advance the work on professional services. three questions were sug-

gested regarding the potential applicability of elements of the Accountancy

Disciplines 1o other professions:

35. See Email Letter from David Rivkn. Chair, ABA GATS Task Force 1o Laurel §. Terry (Dec. 10,
2003) and Email Letter from Richard Van Duizend, Principal Court Management Consuliant,
National Center for State Couris, to Laurel S. Terrv (Dec. 10, 2003). The ABA GATS Task Force is
charged with coordinating the ABA's activilics regarding the GAT'S and legal scrvices. Thus, if alet-
ter had been sent from the U.S. Government to the ABA seeking its view on the Accountancy
Disciplines, Mr. Rivkin would be awarc of it. As of December 10, 2003, no such letter had been sent.

36. See Minutes of the Nov. 20, 2003 Meeting of the ABA GATS Task Force (forthcoming).

37. The Working Party on Domestic Regulation maintains a summary of the reports it has
received about professional services' consultations. Unfortunately, this summary is not publicly
available. See WTO Working Party on Domestic Regulation, Report on the Meeting Ileld on 1 July
2003, Note by the Secretariat, SIWPDR/M/22 (22 Scpt. 2003) at § 100 citing a confidential docu-
ment entitled “*Synthesis of Results to Date of the Domestic Consultations in Professional Services,”
JOB(02)/204/Rev. | (21 Feb. 2003).

I am personally awarc of domestic consultations that have been provided by the Canadian Bar
Association and the Federation of Law Societies of Canada. See Canadian Bar Association. Submission on
The General Agreement on Trade in Services and the Legul Profession: The Accountancy Disciplines as
a Model for the Legal Profession 1 (Nov. 2000) and Federation of Law Socictics of Canada, Meeting
Canada's Current Obligations for the Legal Profession under the General Agreement on Trade in Services
(GATS) of the World Trade Organization (WTO)Y(Adopted by the Law Societics on Feb. 24, 2001). Both
of these papers are available on ABA GATS webpage at hup://www.abanct.org/cpr/gais/gats_home.him!
and at hitp://www.personal.psu.cdw/faculty/l/s/1st3/wpdr-web.htm (last visited Dec. 12, 2003), There may,
of course, be other published repons of domestic consultations with lawyers of which I am unawive.

38. See, e.y.. WTO Working Party on Demestic Regulation, Repart on the Meeting Held on 22
October 2002, Note by the Secretariat, SSWPDR/M/18 (3 December 2002).

39, See Letter from Abdel-Hamid Mamdouh to Mark Ellis. Exccutive Director, International Bar
Association (undated, but sent in December 2002) available al
hup:/iwww.abanct.org/epr/gats/iba_lir.pdf (last visited Dec. 12, 2003).

40. See, e.g.. Working Party On Domestic Regulation, Repori On The Meeting Held On 22
October 2002, Note By The Secretariat, S’'WPDR/M/18 (3 December 2002) at 3 36-37.
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o Are there any elements of the disciplines which you consider are not
appropriate for vour profession? If so, please set out which and why you
consider thev are inappropriate. Please also suggest what changes
would make them appropriate.

*  Are there anv points or areas which you consider are missing from the
disciplines and which you feel should be included? If so, please indicate
clearly what these are and why they should be included;

*  Arc there any elements of the disciplines which you feel need to be
improved? If so, please set them out and why.”

4. The IBA’s Response to the WTO

On May 30, 2003, in Brussels, Belgium, the International Bar Association
(IBA) held a day-long WTO/GATS Forum.* Approximately sixty pcople attended
this Forum. The purpose of thc Forum was to discover whether IBA representa-
tives could reach a consensus on two issues related to the GATS and legal ser-
vices. The first issuc concerned Track #1 and the classifications or terminology
that countries should usc ‘when negotiating legal services. The second issuc con-
cerned Track #2 and how the IBA should respond to the December 2002 letter
sent by the WTO Sccretariat to the IBA.,

Those altending the /BA GATS Forum debated, and ultimately voted upon,
proposcd changes to thc Accountancy Disciplines that had been circulated in
advance by the IBA’s WTO Working Group. The Forum attendecs also discussed
additional changes that had hcen suggested — both in advance and at the Forum -
by rcpresentatives from individual [BA Member Bars. After the debate and votes
at the IBA GATS Forum. the IBA WTQ Working Group prepared a sct of reviscd
documeats, including the final resolutions and supporting documentation, These
documents were circulated to the IBA Council, which is the IBA's policy-making
hody and consists of represcntatives from more than 150 countries.*

On September 18, 2003, the IBA Council unanimously approved the two reso-
lutions submitied to it by the IBA WTO Working Group. The first resolution
addressed the proper “ierminology™ for countries to use when negotiating for legal
services. This sccond resolution responded to the WTO’s December 2002 letter to
the IBA. This sccond resolution recommended specific changes that should be made

41, See id.

42. The 1BA WTO/GATS Forum is the topic of a forthcoming article by Laurel S, Terry in the
Winter 2004 issue of the Penn State International Law Review,

43. The IBA Council is the governing body of the IBA. Tt consists of representatives {rom over
150 countries. See hitp:/iwww.ibanet.org/MemberQrgs/QOvervicw.asp (last visited Dec. 12, 2003).

44. The “erminology” resotution that was approved by the IBA Council in September 2003 is sig-
nificantly different than the “classification” resolution that was submitted to the May 30, 2003 /84
WTO/GATS Forum. The final resolution reflects developments thuy oceurred after the preparation of
materials for the /BA GATS Forum, including a discussion paper filed by the European Union.

45. See Letter from Emilio Cardenas, IBA President to Dr. Supachai Panitchpakdi, Dircctor-
Genceral, WTO (Nov. 7, 2003)(on file with author). This letter was thereafter supplemented with an
updated copy of the documents,
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before the Accountancy Disciplines are applied to legal services. These propased
changes, which the IBA reccommends, have been submitted to the WTO Secretariat, ™

It sum, WTO Member Stales, including the U.S., currently are considering
whether the Accountancy Disciplines should be cxtended to other service
providers, including lawyers. WTO Member States have agreed that it is appro-
priate for cach of them in engage in “domestic consultations™ with the professions
and service providers in their countries. The U.S. legal profcssion has not yet pro-
vided an official or formal response 1o this invitation. In my vicw, the U.S. legal
prolession should do so,

If and when U.S. lawyers address the suitability of applying to lawyers the
Accountancy Disciplines, they probably will want to know which legal scrvices
provisions would be subject to any Disciplines. The scction that follows identifies
the principles that will be used to answer this seemingly simple, but in fact, quite
difficult, question.

III. THE PRINCIPLES THAT DETERMINE WHETHER A LEGAL SER-
VICES RULE SHOULD BE CONSIDERED TO BE AN ARTICLE VI:4
MEASURE SUBIJECT TO DISCIPLINES*

A. Introduction — The Obligation in Article VI:4 to Develop Any
Necessary “Disciplines”

Article VI of the GATS, which is entitled “domestic regulation,” is an inter-
esting and complicated provision. Onc of the things that makes Article VI interest-
ing and complicated is thal parts of Anticle VI are immediately applicablc to all
WTO Mcmber States, regardless of whether legal services arce included on the WTO
Member State’s Schedule of Specific Commiments.* Other portions of Article VI,
however, apply only to services that are “scheduled,” i.e., that are listed on a coun-
try’s Schedule of Specific Commitments.* And for onc portion of Article VI, name-
ly Article VI:4, WTO Member States have disagreed about whether it applics only
to scrvices listed on a country’s Schedule of Specific Commitments.” Thus, when
one reads Anrticle VI below, one must look for thesc differences.

- 46. This section represents my current thinking about how the GATS opcratces. As a non-trade lawyer
trying to understand the GATS, however, I find the learning curve very steep. Although I have leamed
a tremendous amount about how the GATS operates, | ofien feel that [ have just seratched the surface.
I would urge anyone who disagrees with my analysis to please contact me and put me back on track.

My current understanding reflccts numerous conversations I've had over the last year with a wide
range of people. Some of those with whom I have had conversations and whom 1'd like to thank for
their time and for uselul comments and insights include Peter Elwenhaft, Carlos Gimeno-Verdcjo,
Jonathan Goldsmith, Ben Greer, Dale Honcck, Alison Hook, Markus Jellito, John Knox, Delos
Lutton, Hamid Mamdouh, Julia Nielson, Carole Silver, Bill Smith, and Philip von Mehren. T have
also benefited from hearing conference presentations on these topics. See, e.8., Legal Services and
the WTO, Feh. 14, ~003 London). Any errors, of course, arc my own.

47, See GATS, supra note 2, at art.VI:2,

48. See id. at Art. VI:1, VI:3, VI:5, VI:6.

49, See infra at notes 72-75 and accompanying text for a fuller discussion of a Schedule of
Specific Commitinent. See also Terry, GATS' Applicability 10 Transnational Lawyering, supra note
7, at pp. 1004-1010,
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Among its other provisions, Article VI of the GATS includes a dircction to
the Council on Trade in Services to deveiop any *‘necessary disciplines.” As is
explained below, this provision is the basis [or the Accountancy Disciplines doc-
ument that was the subject of the WTO’s letter to the IBA. Article VI1:4 states:

4.

With a view to ensuring that measures relating to qualification require-
ments and procedures, technical standards and licensing requirements
do not constitute unnecessary barriers to trade in services, the Council

for Trade in Services shall, through appropriate bodies it may establish,

develop any necessary disciplines. Such disciplines shall aim to ensure

that such requirements are, inter alia:

(a) based on objective and transparent criteria, such as competence
and the ability to supply the service,

(h) not more burdensome than necessary to ensure the qualm of the
service;

(¢) in the case of licensing procedures, not in themselves a restriction
on the supply of the service.”

In 1994, when the WTO Member States agreed upon the text of the GATS,
they also agreed on a “Decision” that explained how Article VI:4 initially should
be implemented. This Decision stated in part:

1,

The work programme foreseen in paragraph 4 of Article VI on
Domestic Regulation should be put into effect immediately. To this end,
a Working Parry on Professional Services shall be established 10 exam-
ine and report, with recommendations, on the disciplines necessary to
ensure that measures relating 1o qualification requirements and proce-
dures, technical standards and licensing requirements in the field of
professional services do not constitute unnecessary barriers 1o irade.
As a matter of priority. the Working Party shall make recommendations
Jor the elaboration of multilateral disciplines in the accountancy sector,
$o as to give operational effect to specific commitments.*

50. See GATS, supra notc 2. Even without the adoption of Disciplines. Arlicle VI:5 of the GATS
requires that WTO Member States, including the U.S., act consistently with Article VI:4 with
respect to the sectors for which they have undertaken specific commitments. In light of the condi-
tion included in subsection a(ii), however, it probably is very unlikely that this provision would be
invoked. Article V1.5 provides:

5. (a) In sectors in which a Member has undertaken specific commitments, pending the entry into

force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall
not apply licensing and qualification requirements and technical standards that nullify or
impair such specific commitments in a manner which:

(i) docs not comply with the criteria outlined in subparagraphs 4(a), (b) or (¢); and

(it) could not reasonably have been expected of that Member at the time the specific com-

mitments in those sectors were made,

51. See Decision on Professional Services, Annexed to the Agreement Creating the WTO, 33
LL.M. 1259 (1994) available at hup:liwww.win.org/english/tratop_e/serv_e/20-prof_e.htm (last
visited Dee. 12, 2003).
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In accordance with this “Decision,” the WTO Council for Trade in Services
issucd its own “Decision” that created the Working Party on Professionat Services
and dirceted it to begin its work by looking at disciplines for the Accountancy
Scctor.®* Three years later, in December 1998, the Council [or Trade in Services
issucd a “Decision” adopting the Accountancy Disciplines preparcd by the
Working Party on Professional Services.”

Thus, GATS Article VI:4 is the basis for the Accountancy Disciplines docu-
ment and for thc WTO's ongoing cfforts to develop Disciplines that might apply
to the legal profession.

B. DEFINING ARTICLE VI:4’'S MEASURES IN THE NEGATIVE -
THEY ARE MEASURES THAT ARE NOT ALREADY COVERED BY
THE “MARKET ACCESS,” “NATIONAL TREATMENT” OR OTHER
PROVISIONS IN THE GATS

Most WTO Member States prabably have provisions or measurcs that regu-
late the lawyers in their country. Some regulations may apply only to the coun-
try’s own domestically-trained lawyers, some rcgulations may apply only to “for-
cign” lawyers (c.g., a foreign legal consultant rule) and some regulations may
apply equally to both domestically-traincd and forcign-trained lawyers. All of
these lawyer regulations might be characterized as “domestic regulations” in the
scnsc that they are “regulations” and they were passed “domestically” by the
WTO Member State. Thus, looked at from one pcrspccuve EVERY rc"ulduon
that a country applies to a lawyer is a “domestic regulation.”

It is critical 10 realize, however, that Article V1:4 does not apply all legal ser-
vices “domestic regulation” measures, if that term is defined broadly. In other
words, not every lawyer regulation should be considered to be the type of “domes-
tic regulation” that would be subjcct to Disciplines developed pursuant to GATS
Article VI:4.

Article VI:4, by its terms, applies only to “gualification requirements and -
procedures, technical standards and licensing requirements.” Furthermore, the
weight of authority seems (o suggest that these kind of GATS Article VI:4 mca-
surcs should be defined by using a multi-step process. The first step is to define
Article VL4 mcasures in the negative. Under this interpretation, Article V4
“domestic regulations” would consist of only those qualification requirements
and procedures, technical standards and licensing requirements that are neither
“market access” nor “national trcatment” measures nor covercd by any other pro-
vision in the GATS.

52, See WTO Council for Trade in Services, Decision on Professional Services Adopted 1 March,
1995, SMLJ3 (4 April 1995). This document is available at hutp://wwiw.personal.psu.cdu/faculty/
V/s/st3/wpdr-web.htm (last visited Dec. 12, 2003).

53. See DECISION ON DISCIPLINES RELATING TO THE ACCOUNTANCY SECTOR, Adopted
by the Council for Trade in Services on 14 December 1998 (S/1/63) (15 Dec. 1998). This document is
available at hup://www.personal.psu.cdu/faculty/l/sAsi3/wpdr-web.hten (Jast visited Dec. 12, 2003)
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This interpretation of the measures subject 1o Article VI:4 is supported by
recent statements of the Chair of the WTO Working Parly on Domestic
Regulation. In October and December 2002, for cxample, the Chairman of the
WTO Warking Party on Domestic Regulation encouraged WTO Member States
to employ four questions when deciding whether a particular measure would be
subjecet to Disciplines. He stated:

The three questions Members had agreed 10 [ask] when looking at each mea-

sure individually were:

(a) Is the measure already covered by Articles XVI and/or XVII?

(b) If not, is it addressed by any other provisions of the Agreemeni (e.g.,

Articles 11, 111, VI, 1X)?

(c) If not, does it fall clearly within the scope of Article VI, in particular VI:4

(licensing requirements, qualification requirements, technical standards,

licensing procedures and gualification procedures)?

While already implicitly mentioned in his previous Notes, the Chairperson

suggested that the Working Party add the following question 10 the above

examination: '

(d) If v, is the-measure adequately addressed by the relevant provisions of

the Accountancy Disciplines, or are modifications required?*

The minutes of the July 2003 meeting confirmed that these four questions
were the proper questions to ask when determining what measures are subject (o
Article VI:4 Disciplines.* This interpretation - that Article VI:4 measures subject
lo Disciplines arc thosc qualification and licensing mcasurcs that arc neither
“market access” nor “national treatment” mcasure — is supported by a number of
cxperts on the GATS, including the former Chairperson of the previous Working
Party on Professional Services.®

A review of thc minutes of the WTO Working Party on Domestic Regulation,
however, indicates that not all WTO Memhber States have sharcd this view at all
times. For example, the minutes from June 2001 reveal a disagreement about pre-
ciscly this point. Although some WTO Mcmber States indicated that domestic
rcgulattion mecasures are thuse measures that are neither “market access™ nor

54. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 22 October
2002, Noie by the Secretariar, S’TWPDR/M/18 (3 December 2002) a1 § 8; accord WTO Working
Party on Domestic Regulation, Report on the Meeting Held on 4 December 2002, Note by the
Secretariat, ST'WPDR/M/19 (29 January 2003) at 4 1.

55. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 1 July
2003, Note by the Secretariat, STWPDR/M/22 (22 Sept. 2003) at § 71. These minutes were the most
recently available minutes at the time this article was written. .

36. See “Discussion of matters relating to Articles XVI and XVII of the GATS m connection with
the Disciplines on Domestic Regulation in the Accounrancy Sector” annexed 10 S’WPPS/W/4,
dated 10 December 1998 at p.9. This Informal Note by the Chairperson states: “It was observed
that the new disciplines developed under Article V1:4 {the Accountancy Disciplines} must not over-
lap with ather provisions already existing in the GATS, including Articles XVI and XVIL, as this
would create Jegal uncertainty.”)
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“national {reatment” mcasurcs, not all WTO Mcmber States agreed with this

point.’” According to the Sceretariat’s summary of the discussion:
Some delegations said there should be no overlap benveen domestic
regulatorv measures under Article VI and measures under Articles XVI
and XVIi, and that there was a need 1o differentiate between these mea-
sures. Another delegation said there was no evidence in GATS for this
interpretation, and thai they believed scheduled measures should also
be subject to VI:4 disciplines. A third delegation said there appeared to
a certain overlap benween Article VI and XVI/XVII measures, e.g. in the
case of limits on the number of licenses granted. Another Member said
they were examining the question of overlap. One delegation noted that
it would be difficult 1o imagine thar Article VI:5 would be applicable to
measures scheduled under Articles XVI and XVI, and stated it was crit-
ical that the Working Party reach a consensus on these issues.

By August 2001, the Sccretariat had ad Jed several additional paragraphs
to a document it had prepared that summarized the discussions to date. The last
paragraph of the section on the “Relationship between GATS Article VIi4 and
Articles XVI/XVII” indicated a growing consensus that Article VI:4 mcasurcs
should be defined in the negative:

The Secretariat observed that the issues were being clarified as the dis-
cussion continued. Licensing systems could be composed of both:
Articles XVI and XVII and Article VI:4 measures. There was no overlap.
In the GATS context, there needed to be distinction berween a licensing
system and its various components, in terms of their different require-
ments and different measures. Article VI:4 was not designed to handle
measures scheduled under Articles XVI and XVIIL*™
Although the prior paragraph suggests movement toward a consensus, subsc-
quent minutes of the WTO Working Party on Domeslic Regulation suggest that this
dispute may not have heen entircly ended. In December 2002, the WPDR Chair noted:
the re-emergence of an old discussion in the Working Party, i.e. the dis-
tinction henween Article VI:4 mmeasures and those under Articles XVI
and XVII. Muny delegations had made the point in the WPDR that the
drafters of the GATS had verv clearly visualized explicit definitions of
the market access and national treatment measures that Members could
impose, he stated. A separate distinction was made for all the other non-
discriminatory, typically non-quantitative barriers that affected the

57. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 11 May
2001, Note by the Secretariat, S’'WPDR/M/11 (7 Junc 2001) at p. 9, 9 3 of the attached “Informal
Summary of Discussions on the Checklist of Issues for WPDR.”

58. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 3 July
2001, Note by the Secretariar, SAWPDR/M/11 (16 August 2001) at p. 13, § 3 of the attached
“Informal Summary of Discussions on the Checklist of Issues for WPDR.”
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conditions of entry or operation of service suppliers.”

Despite the presence of some disagrcement that is reflected in these minutes
of the Working Party on Domestic Regulation, I have proceeded on the assump-
tion that the four questions posed by the WPDR Chair reflect the current consen-
sus among WTO Member States on the relationship between Article V14 on the
onc hand and Articles XVI and XVII on the other hand. Therefore, when trying
to decide what legal services measures would be subject to any Disciplines, one
should begin by dclining them in the ncgative. Article VI:4 measures that might
be the subject of Disciplines are those measures that are ncither “markel access”
nor “national trcatment” measurcs, nor subject lo any other provision in the
GATS. on the other hand.* )

C. Defining Article VI:4 Measures in the Affirmative - They Are
“Qualification Requirements and Procedures, Technical Standards And
Licensing Requirements”

The direction in GATS Article VI:4 to develop *“any nccessary Disciplines”
applies with respect to “qualification requirements and procedures, technical stan-
dards and licensing requirements” that create unncecssary barriers (o trade. Therefore,
in order to answer the seemingly simple guestion of “lo what would the Accountancy
Disciplines apply?" onc must understand the mcaning of the terms “qualification
requirements and procedures, technical standards and licensing requirements.”

The meaning of these terms, however, is not universally understood within
the legal profession. For example, members of the IBA's WTO Working Group
initially disagreed about the meaning of these terms.® The Discussion Paper pre-
pared for the May 30, 2003 /BA WTO/GATS Forum obscrved that:

therc is no clear understanding or consensus in the world about the mean-

ing of the terms “‘licensing™ and “‘qualification.” To state it differenily,

for lawyers who arc not trade law cxperts, the terms “licensing” and “'qual-

ification” do not nccessarily have the meanings used in the WTO.

Morcover, 1o non trade-law lawyers, the terms “‘licensing’” and *“qualifi-

cation’” mean ditferent things in different jurisdictions in the area of legal

services. In some jurisdictions, “‘qualification’ means “‘the route to access

to the full local titlc of lawyer™ and *“licensing’™ means “‘the route to

access to something less than the full tocal title of lawyer™. It is believed

that, in some jurisdictions, cxactly the opposite meanings (o the two words

apply. Furthermore, the IBA resolutions do not distinguish between “quali-

fication™ and “liccnsing,” as do the GATS and the Accountancy Disciplines.

e (32

(113 e

59. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 4
December 2002, Note by the Secretariat, S’WPDR/M/19 (29 January 2003) at p. 3,7 16.

60. As the four questions summarized hy the Chair suggest, one must also make sute that the provi-
sion in question is not covered by other provisions in the GATS. I recognizce that this siep must he under-
tthen, but have concentrated in this paper on Step 1 (item a in the Chair's list.) See supra note 54.

61. I am one of the members of this Working Group and engaged in vigorous debates with anoth-
er Working Group member, Jonathan Goldsmith, about the meaning of thesc tcrms.
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Becausc the terms “licensing” and “‘qualification™ are not universally under-
stood within the legal profession, the original IBA WTO/GATS Forum Discussion
Paper suggested that a definition of these terms be added to any Disciplines
applicable to the legal profession.®

Although the IBA WI1O/GATS Forum Discussion Paper originally offcred a
diffcrent definition,® the IBA WTO Working Group ultimately recommended
adoption of the definitions of these terms that had been used within the WTO. The
WTO has never officially defined the terms “qualification requircments and pro-
cedures, technical standards and licensing requirements” that appear in GATS
Article VI:4. Nevertheless, the WTO Secretariat has issued an influcntial paper

that defincd these terms. These definitions state;

* Qualification _requirements: these comprise substantive requirements
which a professional service supplier is required to fulfil in order to
obtain certification or a licence. They normally relate to matters such
as education, examination requirements, practical training, experience
or language requirements.

Qualification procedures: these are administrative or procedural rules
relating to the administration of qualification requirements. Thev include
procedures 1o be followed by candidates to acquire a qualification,
including the administrative requirements to be met. This covers inter alia
where to regisier for education programmes, conditions (0 be respected to
register, documents to be filed, fees, mandatory physical presence condi-
tions, alternative ways to follow an educational programme (e.g. distance
learning), alternative routes to gain a qualification (e.g. through equiva-
lences) and organizing of qualifving examinations, etc,

Licensing requirements: these are substantive requirements, other than
qualification requirements, with which a service supplier is required 10
comply in order to obtain formal permission to supply a service. They

62. See Materials Distributed at the IBA WTO/GAT Forum. May 30, 2003, Item 3, IBA WTO

Working Group Discussion paper at p. 26 (on file with author).

63. The IBA WTQ Working Group originally recomunended that the following underlined lunguage

be added 10 Article TV(8) of the Accountancy Disciplines before they were extended to lawyers:

‘In this and subsequent articles where the words ‘qualification’ and ‘licensing’ appear, they
shall have the following meanings: ‘qualification’ shall mean the substantive requirenients
that a lawver is reguired 1o fulfill te obtain a certification or license, such as education, exan-
ination requircments, practice training and experience or language requirements. Licenving

cegulren]enls are m_pse ;qbslanlne reamremenlv other than mmht:cmmn requiretents. wuh
Thus, a WTQ Mgmbrr.}lalp may have botl gug[gﬂggzmu and licensing requirements and pro-

s " 1 i 'SIEMs, W ucl n accessluhe ull local mle of lawyer and i

[ull local title of lawyer. and for requirements ( any) that uirﬂvv temporary s s pro-
rided under hone gitle !

See id. a1 p. 26,
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include measures such as residency requirements, fees, establishment

requireinents, registration requirements, clc.

Licensing procedures: these are administrative procedures relating 10

the submission-and processing of an application for a licence, covering

such matters as time frames for the processing of a licence, and the

number of documents and the amount of information required in the
application for a license.

Technical standards: these are requirements which mav apply both 1o the

characteristics or definition of the service itself and to the manner in

which it is performed. For example, a standard may stipulate the content

of an audit, which is akin to definition of the service: another standard

may lay down rules of ethics or conduct to be observed by the auditor.*

The definitions listed above are used widely within the WTO and trade-law
communities. Morcover. it is my view that, from a lawyer regulatory perspective,
these dcfinitions arc acceptable. Although it may on occasion prove difficult to
determine which definition best fits a particular provision, these definitions
appecar workablc and no more likely to create confusion or ambiguity than other
definitions, They also scem preferable 1o the definitions originally offered by
members of the IBA WTO Working Group, in which distinctions were drawn
between the terms “qualification” and “licensing” depending on whether the
lawyer received a full license, such as the title “attorney at law” in the U.S., or a
limited license, such as the titled “registered foreign legal consultant.” Therefore,
T recommend that when those in the lawyer regulatory community think about
which legal services provisions would be subject to Article VI:4 Disciplines, they
usc the definitions listed above to definc the terms “qualification requirements
and procedures, technical standards and licensing requirements,”

D. Tdentifying When Measures Are Covered by the Market Access or
National Treatment Provisions and Thus Could Not be the Subjeet of and
Article VI:4 Disciplines

As the discussion above noted, in order to determine whether a particular
legal services provision would be subject to any Disciplines that are developed,
onc must begin by asking whether the legal services provision could be consid-
cred to be a “market access™ or “national treatment” provision or covered by other
aspects of the GATS. If so, then the legal services measure would NOT be subject

64. See The Relevance of the Disciplines of the Agreements on Technical Barriers to Trade (Tht)
and on hinport Licensing Procedures 1o Article V1.4 of the General Agreement on Trade in Services:
Note by the Secretariat, S’WPPS/W/9 (11 Sept. 1996) atY] 4. This document is available, among other
places, at hup://www.personal.psu.cdu/faculiy/l/sflst3/secretariat% 20papers$s 20re%20accountan-
cy.htm (last visited Dec 12, 2003). These definition's were repeated in the Secretariat’s Paper Article
VI:4 of the GATS: Disciplines on Domestic Regulaiion Applicable 10 all Services, Note by the
Secretariar, SIC/W/ 96 (1 March 1999) at § 4. Among other places, this document is available at
http://www.personal psu.cdu/laculty/l/ssi3/selected % 20secretariat%20papers.him (last visited Dec,
12,2003).
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to any Disciplines. Therefore, in order to answer the scemingly simple question
of *“to what lawyer rules would the Disciplines apply?” one must understand the
meaning of the terms “market access” and “national trcatment.” Accordingly, a
further cxamination of the “murket access™ and “national treatment” provisions in
the GATS is now in ordcr.
1. GATS Article XVI — Market Access
Article XVI of thc GATS, which is the market access provision, is an impor-
tant provision both in its own right and because it is implicatcd when determining
what provisions could bc subject to Disciplines developed pursuant to GATS
Article VI:4, It states:
Article XVI
Market Access
1. With respect to market access through the modes of supply identified
in Article I, each Member shall accord services and service suppliers of
any other Member treaiment no less favourable than that provided for
under the terms, limitations and conditions agréed and specified in its
Schedule.”
2. In sectors where market-access commitments are undertaken, the
measures which a Member shall not maintain or adopt either on the
basis of a regional subdivision or on the basis of its entirc territory,
unless othenwise specified in its Schedule, are defined us: :
(a) limitations on the number of service suppliers whether in the
Jorm of numerical quotas, monopolies, exclusive service sup-
pliers or the requirements of an economic needs test;
(b) limitarions on the to1al value of service transactions or assets
in the forn of numerical quotas or the requirement of an eco-
nomic needs test;
(¢) limitations on the total number of service operations or an the
total quantiry of service output expressed in terms of desig-
nated numerical units in the form of quotas or the requirement
of an economic needs test;™
(d) limitations on the total number of natural persons that may be
emploved in a particular service sector or that a service sup-
plier may employ and who are necessary for, and directly relat-

65. The following [ootnote appears in the GATS at this location: “If u Member undertakes a mar-
ket-access commitment in eelation to the supply of a service through the mode of supply referred to
in subparagraph 2(a) of Article T and if the cross-border movement of capital is an essential part of
the service itself, that Member is thereby commitied to allow such movement of capital. If a
Membei undertakes a market-access commitment in relation to the supply of a service through the
mode of supply referred to in subparagraph 2(c) of Article 1, it is thereby committed to allow relat-
ed transfers of capital into its territory.”

66. The following footnote appears in the GATS at this location: “*Subparagraph 2(c) does not
cover measures of a Member which limit inputs for the supply of services.”
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ed to, the supplv of a specific service in the form of numerical
quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal enti-

ty or joint venture through which a service supplier may sup-
plv a service; and

(f) limitations on the participation of foreign capital in terms of

maximum percentage limit on foreign shareholding or the 1otal
value of individual or aggregate foreign investment.”

The language of Article XV1 thus requires WTO Member States to take cer-
tain action, on the once hand, and prohibits WTO Member States from other action,
on the other hand. Article XV1:1 requires Mcmber States to honor, for all WTO
Mcember States, thosc obligations that the country included in its Schedule of
Specific Commirtments® Article XVI:2, on the other hand, prohibits ccrtain
actions. It identifies certain types of provisions or measures that are prohibited
with respect to those service sectors included on a country’s Schedule of Specific
Commitments.

There is an imporiant exception in Article XVI, however. A WTO Member
State is permitted to have the type of restriction that is otherwise prohibited by
Article XVI:2, provided that the otherwise offending measure was listed in the
WTO Member State’s Schedule of Specific Commimments, This exception is autho-
rized by the language in Article XVI:2 that states: “unless otherwise specified in its
Schedule. . . .. " In other words, i a country (properly) listed a particular legal ser-
vices measurce in its Schedule of Specific Commitments, then the country is per-
mitted to retain that measure, even though the legal services ‘measure is the kind of
“markcl access” mceasurc that otherwisc would be prohibited by Article XVI1:2,
Becausce of this exception in the GATS. onc would not know whether a legal ser-
vices *“market access” mecasurc contravened GATS Article XVI:2 unless one also
checked the WTO Member State’s Schedule of Specific Conunitments.

There arc some lawyer regulatory provisions that are casy to rccognize as
“markct aceess™ provisions. For example, even a non-trade law expert might rec-
ognize as a market access provision a rulc that places restrictions on the employ-
ment of forcign lawyecrs by locally established foreign firms. It is certainly possi-
ble, however, that trade law cxperts would vicw some legal services measures as
“market access” provisions, cven though this lahel might not be immediatcly
apparcnt to the non-trade law expert. The subscctions that seem most likely to be
implicated arc:

. Atticle XVI:2(a): limitations on the number of service suppliers

whether in the form of numerical quotas, monopolies, exclusive service

07. See GATS. supra note 2, ut art. XVII,

6b. For background information ahout Schedules of Specific Comminmenis, including information
on how to read a Schedule, see Terry, GATS’ Applicability to Transnational Lawyering, supra note
7, ot pp. 1004-1012,
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suppliers or the requirements of an economic needs test;

*  Anticle XVI:2(e): measures which restrict or require specific tvpes of
legal entity or joint venture through which a service supplier may sup-
ply a service; and

o Arnicle XV1:2(f): limitations on the participation of foreign capiial in
terms of maximum percentage limit on foreign shareholding or the total
value of individual or aggregate foreign investment.

My conversations with trade law experts have convinced me that they arc
more likely than T am to view lcgal scrvices measurces as “market access” provi-
sions. Accordingly, non-trade lawyers probably would be well-advised tq consult
with trade experts when considering whether to view a lawyer regulatory measure
as a market access measure that is included within the list of measures in Article
X VL2, Thus, dialoguc between the lawycer regulatory and (rade law communities
might help cach of them better understand when a particular lawyer regulatory
provision should be considered to be a “market access” provision.

2. National Treatment

Unlike the GATS’ “markct access” provision, cited above, the “national
treatment” provision in Article XVII does not provide a specific list of prohibited
actions. Instead, it simply states:

Article XVIi
National Treatment

1. In the sectors inscribed in its Schedule, and subject 1o any conditions

and qualifications set out therein, each Member shall accord 10 services

and service suppliers of any other Member, in respect of all measures

affecting the supply of services, treatment no less favourable than that

it accords 10 its own like services and service suppliers.”

2. A Member mav meet the requirement of paragraph 1 by according to -

services and service suppliers of any other Member, either formally

identical treatment or formally different treatment to that it accords to

its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered

to be less favourahle if it modifics the conditions of competition in

Javour of services or service suppliers of the Member compared to like

services or service suppliers of any other Member:

As difficult as it is 10 know exactly how to apply the “market access” provi-
sion in the GATS to legal services, it is probably even marce difftcult to know how
to apply the “national treatment” provision in Article XVII.  This is becausc
Article XVII prohibits both “formally identical” and “formally different” treat-

69. The following footnote appears in the GATS at this Jocation:  “Specific conunitinents
assumed under this Article shail not be construcd to require any Membcr to compensate for any
inherent competitive disadvantages which result from the foreign character of the relevant services
or service suppliers.”



104 THE PROFESSIONAL LAWYER

ment of loreign and domestic lawyers whenever the regulations modify the “con-
ditions of compctition in favour of services or services suppliers [of the Home
State.|” Footnote 10 to the GATS adds an explanatory statement when it says:
Specific commitments assumed under this Article shall not be con-
strued to require any Member to compensate for anv inherent competitive
disadvantages which result from the foreign character of the relevant ser-
vices or service suppliers™

Despite this explanatory footnote, T suspect that rcasonable minds might
sometimes differ about whether a lawyer regulatory measure constitutes an Article
XVII “national trecatment™ measure. Although many lawyers probably could reach
consensus about whether a legal services measure, on its face, constitutes de jure
discrimination and treats foreign lawyers differently, it may be difficult to reach a
consensus on whether a parlicular measure that appears (o be neutral on its face
constitutes de facto discrimination and alters the “conditions of competition” for
the foreign lawyer. The jurisprudence of the U.S. Constitution Equal Protection
Clause demonstrates the difficultics that courts have had, cven within a single legal
culture, to determine what constitutes de facto discrimination.

Finally, it is important to rcalize that that the GATS allows a country (o “opt
out” of the “national treatment™ obligations in Article XVII, just as it allowed a
country to “opt out” of the “market access” provisions in Article XVI. A country
may limit its “national treatment” obligations, provided that any limitations are
listed on the WTO Member State’s Schedule of Specific Commitments. This is
because of the language in Article XVTI:1 that statcs that Members must accord
national treatment in the sectors inscribed in their Schedules, “subject 1o any con-
ditions and qualifications set out therein™.

Onc of the most important points to understand about the GATS is that the
cffect of all of its provisions, taken together, is to PERMIT certain types of dis-
criminatory treatment by a country towards forcign lawyers provided that the dis-
crimination is discloscd. The GATS does not prohibir discrimination against foreign
lawyers, but it does require that any such discrimination be “transparent,” that is,
that it be acknowledged by the WTO Member State and brought out into the open.

The method by which discriminatory trecatment and other barriers against
forcign lawycrs are made “transparent” is through a document each WTO
Member State files called its Schedule of Specific Commitments.”

These Schedules arc very difficult to read for non-experts, however, If a
country lists a service sector in the first column of its Schedule, it must thereafter
comply with the “market access™ and “national treatment” obligations for that scr-

70. See GATS., supra note 2. at Article XVII, n. 10.

71. See GATS, supra notc 2, at Article XVI:2 (“unless atherwise specified in its Schedule...” ) and
Article XVILL (“In the seciors inscribed in its Schedule, and subject to any conditions and qualifi-
cations set out therein.”
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vice sector, cxcept as otherwisc noted in its Schedule.™ The Schedule is madc
cven moare difficult to read, however, because the “market access™ and “national
treatment” exceplions are “scheduled” or listed according to four “Modes of
Supply.” These “Modes of Supply” arce discussed in the IBA GATS Handbook and
deal with (th¢ method by which the [legal] service reached the consumer. For
example, in Mode 1, the service itsclf crosses the border, such as by fax. In Mode
4, the service-provider or lawyer crosses the border.™

For cach of the four modes of supply, WTO Members are permitted to write
“unbound” in the “market access” or “national treatment” columns. The term
“unbound” means that no commitments are being undertaken for that modc. In
other words, il @ WTO Member Statc writes “unbound” in its Schedule, that
mcans that the WTO Member retains full flexibility to introducc any mcasurcs
that might limit market access or national treatment in that mode, i.e., to act in a
discriminatory fashion towards forcign lawyers.”

As this discussion shows, the GATS permits certain types of discriminatory
trecatment provided that such discrimination is disclosed or that no commitment is
madec for that particular scrvice “sector.” Regardless of what country chooscs to
do on its own Schedule, however, it is clear that /FF a legal scrvices regulatory
measurc can he described as covercd by the “market access” or “national treat-
ment” provision, then that legal services regulation will not be covered by any

72. AWTO Mcember State is only subject to the market access and national treatment provisions
for those service sectors that are listed on the Member's Schedule of Specific Commiiments. These
service scctors are listed in the first column of the Member’s Schedule. The Member can limit the
extent of market access it grants 1o foreigners by “scheduling” or listing thesc restrictions in the mar-
ket access (Article XVI) column of its Schedule of Specific Commutments. ). The market access col-
umn is the second column on the Scliedule. It should be noted that market access restrictions can
be either discriminatory (applying only to foreigners) or non-discriminatory (applying to both for-
cigners and nationals). Restriclions on national trcatment (i.e.. measures which discriminate against
foreigners) also can be **scheduled” or excepied by listing them under the national treatment (Article
XVII) column, which is the third column on i Schedule. Read wgether, these two columns provide
forcign suppliers (i.e. forcign lawyers and law {irms) with information on the extent of access they
will have to a market, such as the U.S. legal services market, and any special conditions that apply
only to them as foreign supplicrs.

Measures that are restrictions on hoth market access (Article XVI) and national treatment
(Articlc XVI) nced only be scheduled under the market access column.  See GATS, supra note 2,
at Article 20:2 (“Measures inconsistent with both Articles XVI und XVII shall be inscribed in the
column relating w Article XVL In this case the inscription will be considered to provide a condi-
tion or qualification to Article XV11 as well™). Unfortunately for novices, the WTO website “Guide
to reading a “Schedule” does not mention his. See [WTO] Guide to Reading the GATS Schedule
of Specific Conumitments and the List of Article I (MFN) Fxemptions, available at
hup:/iwww.wio.org/english/tralop_c/serv_c/guide] _c.htm (last visited Dec. 12, 2003).

73. See IBA GATS Handbook, supra note 10, at pp. 23-25.

74. For example, a WTO Member can choose to place limits on market access and/or national
treatment for mode 3 (commercial presence) while scheduling no restrictions for market access
and/or national treaiment on mode 1 (cross-border supply) and making no commitment at all
(“Unbound™) on market access and/or national treatment for mode 4 (imovement of natural persons).
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Disciplines developed pursuant to GATS Article VI:4.
3. Other Measures ‘T'hat Might Preclude Coverage in any Disciplines

In addition to excluding “market access” and “national treatment” measurcs,
the Chair of thc Working Party on Domestic Rcgulation has stated that a legal ser-
vices measure would be excluded from GATS Article V14 Disciplines if il is
addressed by other provisions of the GATS.” The other provisions in thc GATS
that have been explicitly noted are Articles I1 (Most-Favored Nation Treatment);
I (Transparency); V1I (Recognition) and IX (Business Practices.)” Although one
clearly most engage in this part of the analysis, WTO Member States have tend-
ed 1o concentrate on issucs related to the distinction between market access and
national treatment on the onc hand and ArticleVI:4 measurcs on the other hand.
Accordingly, becausc it would make this arlicle unmanagcable to focus on all
other provisions of the GATS and becausc Member States have focused on mar-
ket access and national treatment, I have omitted the detailed analysis that would
bc required for this step in the reasoning process. If, however. a Icgal services pro-
vision were addressed by another GATS provision, then it would nat be subject to
Article V1I:4 Disciplines.

E. WTO Efforts to Develop “Examples” of Domestic Regulation
Measures

One might have expected that it would be easy for the trade law community,
if not the lawyer regulatory community, to recognize when a particular measure,
such as u legal services measure, is a “markel access” or “national trcatment”
measure and thus not subject to Article VI:4 Disciplines. This tumns out not to be
the case, however, Even within the trade law community, experts have difficulty
agreeing on the labels that should be attached 10 a particular measure,

Part of the difficulty, of coursc, lics in the fact thal it is difficult to determine,
in the abstract. whether a measure is discriminatory and violates the “market
access” or “national trcatment” provisions. It may be especially difficult to know
whether *“tormally identical treatment modifies the conditions of competition in
Javor of service suppliers of the Member” without knowing the specific facts of
the regulation in question, the country in question, the effects on the non-native
service supplicr and other fact-specific and context-specific information,

Thus, ¢ven for trade law experts, it may not be complctely casy or straight-
forward to identify thosc legal services measures that would be subject to GATS
Arlicle VI:4 Disciplines. A review of the minutes of the WTO Working Party on
Domcstic Regulation reveals that WTO Member States have spent significant
amounts of time discussing precisely the question of which measures would be
subjcct to Disciplines. For example, the minutes of the meeting of October 2,

75. See, e.g., Sec Working Party on Domestic Regulation — Repart on the Meeting Held on 1 July
2003 - Note by the Secretariar, S’WPDR/M/22 (22 Sept. 2003) av§ 71,
76. See id.
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2000 meeting attach, for the first time, a “Summary of the Informal Discussion
on the Checklist of Issues for WPDR.” " Ttcm 1 on this summary indicated that:

Members agreed to have the Secretariat list examples of the kinds

of measures that would be addressed by disciplines under GATS Article

Vi:4, based on contributions by Members and a review of the Working

Party on Professional Services accountancy materials by the

Secretariat. The Chuirman noted that the elaboration of this list would

not preclude parallel discussions among Members on the same issue.”
Acting upon the instructions reccived at this meeting, the WTO Sccretariat
presented an “Examples” paper at the May 11, 2001 mecting of the Working Party
on Domestic Regulation.” The minutes of this meeting indicate that “"fmjany del-
egations supported the Examples paper, bul said it nceded to be expanded and the
examples madc more precise.”® During their October 2, 2001 meeting, Members
continued their discussion of the “Examples” paper, but the WPDR Chairperson
urged them 1o consider the issucs further before asking the Secretariat Lo revisc
the Examples paper.* WTO Mcmber States continucd to debate the issuc of what
constitutes mcasures subject to Disciplines during their meeting in November
2001.* In Junc 2002, the WTO Member'States discussed the issue further, focus-

71. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 2 Ouober
2000, Note by the Secretariar, S’WPDR/M/8 (17 Nov. 2000). -

78. See id. at p. 4.

79. See WT( Working Party on Domestic Regulation, Report on lhe Meeting Held on 11 May
2001, Note by the Secretariat, SSWPDR/M/11 (7 June 2001).

80. See id. at p. 12, T 1 of the anached “Informal Summary of Discussions on the Checklist of
Issues for WPDR.”.

81. See WO Working Party on Domestic Regulation, Report on the Meeting Held on 2 October
2001, Note by the Secretariat, SIWPDR/M/13 (21 November 2001) at p. 8, 1 of the atached
“Informal Summary of Discussions on the Checklist of Issues for WPDR." Unfortunately, the
Qctoher 2001 Minutes are the last minules that contain as an appendix the “Informal Summary of
Discussions on the Checklist of Issues for WPDR.” During the March 2002 meeting, the Chairman
of the Working Party on Domestic Regulation noted that in accordance with  request made during
the Nuvember 2001 meeting, the “Informal Sununary of Discussions on the Checklist of Issues for
WPDR" would not he attached to the minutes, but would be circulated scparately as a “Job.” See
WTO Working Party on Domestic Regulation, Report on the Meeting Held on 12 March 2002, Note
by the Secretariar, SIWPDR/M/15 (10 April 2002) a p. 1, 3. The consequence of this action is that
the “Informid Summary™ is nw longer publicly available since WPDR Minutes are public docu-
ments, but “Jobs” arc non-public documents. See Terry, GATS' Applicability 10 Transnational
Lawyering, supra note 7, ut n, 154 (citing an E-mail from John Dickson to Laurel S. Terry, (June 26,
2001) that stated that “Jobs are internal documents and not available to the general public,” Mr.
Dickson did not provide his title, but answered an e-mail inquiry to public@wio.org, which was the
address given on W) document disscmination facility webpage.) The issue of “derestriction” of *
informal docurnents was considered in October 2002, but no action was taken. See WTO Working
Party on Domestic Regulation, Report on the Meeting Held on 16 July 2002, Nute by the Secretariat,
SIWPDR/M/17 (1 October 2002) a p. 4,9 21.

82. See WT( Working f’arty on Domestic Regulation, Report on the Meeting Held on 29
November 2001, Note by the Secretariat, S’IWPDR/M/14 (29 January 2002) at pp. 1-2.
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ing on, among other things, additional cxamples that had been submitted by
Thailand.® During the July 2002 meeting, WTO Member States discussed the
revised version of the “Examples™ paper that the Scerctanial had circulated after
the prior meeting.® The “Examples” paper was again revised and circulated in
conncetion with the October 2002 mecting.® This second revision included an
additional annex, which consisted of a summary of the discussions. A third revi-
sion of the “Examples™ paper was issucd on December 2, 2002.% At the time this
articlc was written, WTO Mcmber Statcs had considered the scventh revision of
this “Examples”™ paper.”’

Although thesc “Examples” papers have not yet been made publicly avail-
able by the WTO," some of the recent minutes of the Working Party on Domestic
Regulation suggest vigorous discussion about the types of measurcs that should
be considered to be “domestic regulation” measures subject 1o Article VI:4. Japan,
for cxample, submitted an informal paper (and thus not publicly available).
According to the Minutes of the meeting:

The paper highlighted two issues regarding the fuctual analysis of
existing GATS disciplines. The first was a factual analysis of the rela-
tionship between the existing disciplines or obligations under the GATS.
and the types of measures, laws ar regulations to which such disciplines
or obligations applied. A diagram on the third page of the paper illus-
trated the relationship. Japan’s preliminary observations were con-
1ained in sub-paragraph (c) of para 1 of the paper, and showed how
some disciplines and obligations applied across the board, and how
others only applied 10 sectors where specific commiments had been
made. Although such observations were already known, Japan believed
a structured analvsis was useful. The second part of Japan's paper high-
lighted the relationship between any future disciplines and measures
Jalling under GATS exceptions provisions. The delegation stressed thai

83. See WTO Working Party on Domestic Regulation, Reporr on the Meeting Held on 4 and 7
June 2002, Note by the Secretariar, S’WPDR/M/16 (8 July 2002) at p. 6, T 41-45.

84 See WTO Working Party on Domcstic Regulation, Report on the Meeting Held on 16 July
2002, Note by the Secreiariat, S’'WPDR/M/17 (1 October 2002} at p. 3, §9 4-8. The revised
Examples paper is “(Examples of Measures o be Addressed by Disciplines under GATS Article
V14, JOB(02)/20/Rev.1, also dated 12 July 2002). See id. at{ 2.

85. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 22 October
2002, Note by the Secretariat, S’IWPDR/M/18 (3 December 2002) at p. 1,95. The revised Examples
paper is “Examples of Measures to be Addressed by Disciplines under GATS Anicle V14",
JOB(02)/20/Rev.2 dated 18 October 2002. Seeid. atq 5.

86. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 4
December 2002, Note by the Secretariar, S’WPDR/M/19 (29 January 2003) at pp 1-2,97. The
revised Examples paper is “Examples of Mcasures to be Addressed by Disciplines under GATS
Article VI:4™, JOB(02)/20/Rev.3 dated 3 December 2002, See id. at § 7.

87. See 2002 Annual Report of the Working Party on Domestic Regulation, supra note 6.

88. See supra note 8.
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disciplines under Article V1.4 should not prevent measures under the

exceptions provisions. The paper contained Japan's preliminary obser-

vations, and they wished 10 hear the views of other Members.”

Several months later, China also submitted a paper.® The Working Party on
Domestic Regulation also has recently considered papers submitied by the
Europcan Union and Singaporc and a reviscd paper by Tapan.® Thus, there con-
tinucs to be a wealth of discussion on these issues in the Working Party on
Domestic Regulation,

In my view, these minutes of the Working Party on Domestic Regulation sup-
port the conclusions that:

1) even when there is agreement on the governing principles, it is not neces-
sarily casy to apply those principles in order to determine what types of measures
constitute Article VI:4 measurcs subject o Disciplines; and

2) the WTO Secretariat has produced several documents that summarize the
discussions of WTO Member States that would be useful to have publicly avail-
able us the world’s legal professions perform their domestic consultations about
the suitability of using the Accountancy Disciplines.

F. The Need For a Legal Services-Specific “‘Examples’ Paper

As the ahove discussion shows, those in the lawyer regulatory community,
mysell included, clearly need assistance and guidance in determining which legal
services regulalory mcasurcs would he subject to Article VIi4 Disciplines. What
may be less obvious from that discussion, however, is that those in the trade law
community could usc information and guidance to understand what kinds of
lawycer regulatory measures exisl, Both as a general matter and in the coursc of
preparing this paper, I have had numcrous conversations with trade law experts
who are not familiar with lawyer regulatory measures, Some of those with whom
I'have spoken arc not lawycrs and some of the lawyers with whom I have spoken
are not from the legal tradition as I am. As a result ol my conversations, | became
convinced that: 1) some trade law cxperts were not particularly familiar with
lawyer regulatory issucs; and 2) many thought it would be helplul to know more
about the different types of lcgal services regulations. As a result, these conversa-

89. See WTO Working Party on Domestic Regulation. Report on the Meeting Held on 4
December 2002, Note by the Secretariat, SIWPDR/M/L9 (29 January 2003) at p.3, 9 12. This paper
was JOB(03)45.

90. See id. a1p.2,q 10. This paper, like Japan's paper, was an informal paper and is not publicly
available. Its citation is JOB (02)/203 dates 2 December 2(N)2. See id.

91. See, e.g., Working Party on Domestic Regulation — Report on the Meeting Held on 1 July
2003 - Note by the Secreiarial, S’'WPDR/M/22 (22 Sept. 2003) ut §f 25-28 (discussing Singapore's
paper JOB(03)/1113 11 Junc 2003); {] 49-66 (discussing the Furopcan Community's papcr,
Communication From The European Community And Its Member States, Proposal For Disciplines
On Licensing Procedures, SIWPDR/W/25 (10 July 2003)) and [ 68-73 (discussing the Chinese
Taipei paper eatitied Examples of Measures to be Addressed by Disciplines Under GATS Article
Vi:4). At this meeting, the WPDR members also discussed a revised version of Japan's paper.
JOB(03)45/Rev.! (30 April 2003). See id. at I 17-31.
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tions convinced me that thosc in the lawyer regulatory community can serve as
uscful a role for the trade law experts as the trade law cxperts can serve for the
lawyer regulatory community.

Accordingly, Annex 1 to this article provides specific examples of lawyer
regulatory measures. These examples are drawn from scveral jurisdictions and
can provide the basis for a dialoguc among all interested persons in an effort to
develop a better understanding about which legal services measures would be
subject 10 any resulting Disciplines.

IV. Conclusion

In sum, the question pascd by this article is—in lact—quite a difficult, Tt
urns out that it is not very easy to respond 1o the seemingly simple question that
asks: “which U.S. legal services provisions would be governed by any new WTO
Disciplines?” Despite the difficulty of answering this secemingly simple question,
| continue to believe that it is important for all lawyers, but especially those in the
lawyer regulatory community, to consider the suitability of applying the WTO's
Accountancy Disciplines to lawyers. [t is quite possible that the WTO develop-
ments referred to in this paper will turn out to be a tcmpest in a tcapot and not
affect in the least U.S. regulation of lawyers. 1t is a much safer course of action,
however, {or lawycrs to monitor these developments and contribute to the emerg-
ing discussion, debate and policy.

My one-sentence response to the question posed by this article is that [ recom-
mend that lawyers usc the methodology developed in the WTO when thinking about
whether a particular legal scrvices measure would be subject 10 any GATS Article
VL4 Disciplines. This multi-sicp methodology requires one to first determine
whether a particular measurc is excluded from coverage by the Disciplines. Only
after this analysis has been done should one determine whether the legal services
measure is included among the measures that are subject to Article VI:4 Disciplines.

Using this mcthodology, one would first consider whether the legal services
measure in question is a “market access™ or “national treatment’* measure. If so,
the legal service provision would not be subject o any GATS Disciplines. A legal
scrvices measure is a “market access™ provision if it can be characterized as the
type of measure set forth in GATS Article XV1:2. Thus, a legal services measure
would NOT bc subject to Disciplines if it involves, among other things:

* limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the
requirements of an economic needs test;

o measures which restrict or require specific types of legal entity or joint
venture through which a service supplier may supply a service; or

< limitations on the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual
or aggregate foreign invesnnent,

In addition, a legal scrvices measurc would not be subject 1o Disciplines il
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that legal scrvices measure treats forcign lawyers less favorably than the WTO
Mecmber State treats its own lawyers. A measure that treats foreign lawyers less
favorably is governed by the National Treatment provision of the GATS; such
lcgal services measures would not subject to Disciplines. Both formally identical
treatment and formally different treament can be considered less [avorablce if the
treatment modifies the conditions of competition in favor of domestic, U.S.
lawyers. Finally, onc must ask if the Icgal services measure is subject to any other
provision of the GATS. If so, the legal services measure will NOT be subject to
Article VLI:4 Disciplines.

Having completed this first step of the analysis and determined whether the
legal services measure in question is excluded from scope of the Disciplines, one
may then consider whether the particular legal services measure in question is
included among the types of measures that would be subject to any Disciplines
developed pursuant to GATS Article VI:4. Thus, Disciplines could only apply to
lcgal scrvices measures that can be characterized as “qualification requirements
and procedures, technical stundards and licensing requirements.”

As noted above, I reccommend that in affirmatively defining these terms, onc
should use the definitions developed by the WTO Secrctariat, These definitions
are as follows:

Qualification requirements: these comprise substantive requirements
which a professional service supplier is required to fulfil in order to-
obtain certification or a licence. They normally relate to matters such
as education, examination requirements, practical training, experience
or language requirements.
Qualification procedures: these are administrative or procedural rules
relating to the administration of qualification requirements. They include
procedures to be followed by candidates to acquire a qualification,
including the administrative requivemernits 10 be met. This covers inter alia
where o register for education programmes, conditions to be respected to
register, documents to be filed, fees, mandatory physical presence condi-
tions, alternative ways to follow an educational programme (e.g. distance
learning), alternative routes to gain a qualification (e.g. through equiva-
lences) and organizing of qualifying examinations, elc.

Licensing requirements: these are substantive requirements, other than

qualification requirements, with which a service supplier is required to

comply in order to obtain formal permission to supply a service. They
include measures such as residency requirements, fees, establishment
requirements, registration requirements, elc.

Licensing procedures: these are administrative procedures relating to

the submission and processing of an application for a licence, covering

such maners as time frames for the processing of a licence, and the

number of dacuments and the amount of information required in the
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application for a license.

Technical standards: these are requirements which may apply botl 10

the characteristics or definition of the service itself and 1o the manner in

which it is performed. For example, a standard may stipulate the content

of an audit, which is akin 10 definition of the service; another standard

may lay down rules of ethics or conduct to be observed by the auditor.

In conclusion, the question posed by this article is - in fact - quite a difficult
qucstion to answer, My short-tcrm goal for this article was not to cover new
ground, but to act as a bridge from the trade law community to the lawyer regu-
latory community so that the lawyer regulatory community can better understand
the difficult question of which legal services measurcs might be suhject to
Disciplines”. My long-term goal is to encourage cnsuring greater participation
and dialoguc on these issucs by all lawyers.

92. As noted in the text, my goals for this asticle were very modest. 1 do not purport (o be break-
ing any ncw ground in this article when analyzing the measures suhject to Article VI:4 nor do | pur-
port o review the wealth of existing literature on this topic. See. e.g.. Dr. Markus Krajewski,
NATIONAL REGULATION AND TRADE LIBERALIZANION I8 SERVICES — Tiit: LEGAL IMPACT Ot THL GENERAL
AGREEMENT ON TRADE IN SFRVICES (GATS) on NATIONAL REGULATORY AuTonoMy, (Kluwer Law
International, 2003); Joe! Trachtman, Lessons for GATS Article VI from SPS, TBT and GATI
Treamment of Domestic Regulation, Paper Presented at the OECD Expens Meeting (2002) available
at hup://papers.ssm.com/sal3/papers cfm?abstract_id=298760 (last visited Dec. 12, 2003).
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Annex: Examples of Legal Services Regulations

The purpose of this article was to respond to the following question. 1o what
kind of legal services provisions would any W10 Disciplines apply? As this arti-
cle has explained, this scemingly simple question is, in fact, quite difficult and
requires a multi-part analysis. In order to answer this question, one should begin
the analysis by asking whether the legal scrvices measure in question is a “mar-
ket access™ measure. “Market access” measures are set forth in GATS Article
XVIL:2. If a legal scrvices provision IS determined to be a “market access” pro-
vision, then it would NOT be subjeet 10 any GATS Disciplines.

The second step of the analysis is o usk whether a legal services provision is
addressed by the “national treatment” provision in the GATS, which is Article
XVIIL There are two subparts 1o this analysis. The first subpart asks whether the
legal services measure, on its face, distinguishes between foreign and domestic
lawyers in a way that provides Icss favorable treatment for forcigner lawyers. The
second subpart asks whether a legal services provision that is facially neutral nev-
crtheless treats forcign lawyers less favorably because it modifies the conditions of
competition in favor of domestic lawyers. If the answer to either of these subpart
yuestions is “Yes,” then the legal services provision is subject lo the national treat-
ment provision in thc GATS (Article XVIT). Such a legal services measure would
NOT be subject to any Disciplines developed pursuant to GATS Article VI,

The third step of the analysis is to ask whether a legal services provision is
addressed hy any other provision of the GATS. Possible GATS provisions that
might apply are: Articles II (Most-Favored Nation Treaument)); 1l
(Transparcncy); VII (Recognition) and IX (Busincss Practices). If the fegal ser-
vices provision IS governed by another provision of the GATS, then it would
NOT be subjcct to any GATS Disciplines.

The final step of the analysis asks whether the legal services measurc could
be characterized as “qualification requirements and procedures, technical stan-
dards and licensing requirement.” According to the WTO Sccrctariat's definition,
qualification requirements include the substantive requirements that a lawyer
would have to fullill in order to be licensed. These requirements normally rclate
to matters such as education, cxamination requirements, practical training, cxpe-
ricnce or language requirements. Licensing requirements include substantive
requircments, other than qualification requircments, with which a lawyer must
comply in order to obtain [ormal .permission o supply a service. They include
measures such as residency requirements, fces, cstablishment requircments, reg-
istration requircments, and all other substantive requirements that arc not qualifi-
cation requirements. Technical standards include rules of cthics. If the legal ser-
vices measures falls within these definitions and the answers to the prior questions
about market access, national treatment and other GATS provision was “no”, then
the legal scrvices measure could be subject to any Disciplines developed pursuant
to Article VI:4.



114 THE PROFESSIONAL LAWYER

This Anncx includes cxamples of legal services qualification and licensing
rules. My reason for providing an anncx of legal scrvices mcasures is so that
experts from the trade law and lawyer regulatory community can have a common
and concrele basis for discussion about which legal services measures would be
subject to any Disciplines. T hope that this Annex can provide the starting point for
developing a legal services-specific list of “Examples” that can supplement the
“Examples” paper developed in the WTO Working Party on Domestic Regulation,

Onc analytical weakncess of this cffort to develop *“Legal Services Examples”
is that it may be difficult and perbhaps impossible (o engage in a meaningful dia-
logue without cxamining the specific language of specific measures. Ultimately,
however, I hope the beneflits of such a list outweigh its weaknesses. In my view,
lawyers around the world cannot respond thoroughly to the WTO Member States’
requests for domeslic consultations about whether to recommend adoption of the
Accountancy Disciplines unless they have some notion of the types of legal ser-
vices measures 10 which such Disciplines might apply. Accordingly, while there
may be no final answers, 1 hope that this list of Examples will be a useful ool in
generating discussion about these issucs. ’

This Anncx contains six columns; these columns correspond (o the steps of
the analysis described above. The first column identifies a particular type of legal
services measure and includes both U.S. and non-U.S. legal services measures,
The measures listed in the first column arc sub-divided into four groups of mca-
sures. The first group of items includes requirements that have been imposed on
domestic and forcign lawyers to abtain the qualification from the jurisdiction to
practice law. The second group of items includes measures that sometimes are
imposcd on lawyers in order to retain or mainlain their license. The third scction
identifies measures that have been applied to foreign lawyers seeking a limited
type of law license, often referred to as an “FLC or forcign legal consultant
license. The fourth section of the chart provides a series ol questions that juris-
dictions might ask themsclves with respect to the procedural aspects of all of their
measures. These procedural questions are based on the provisions of the
Accountancy Disciplincs.
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Examples of Legal Services Measures
that Might be Subject to GATS Article
VI:4 Disciplines

Is this measure o
market  uccess
provision  cov.
ered by Article
XVI:2 of the
GATS?

Does this mea-
wure treat for-
eign and domes-
tic lawyers in a
formally differ-
ent way? [f so, is
this measure a
national treat-
ment  provision
covered by
Article XVII of
the GATS?

If this measure
treats  foreign
and  domestic
lawyers in a for-
mally identical
way, is it a
national treat-
ment provision
covered by
Article  XVII
because it altens
(he conditions of]
compelition in
favor of the
domestic
lawyer?

Is this measure
covered by
another  provi-
sion in the
GATS?  (c.g,
Art, 11, 11, V1,
1X)

Is this legal ser-
vices measure
covered by
Article  VI4?
{(qualification
licensing or
technical  stan-
dards)

I. Possible Admission [Qualification]
Requirements

A. Suhstantive Requirements

* Goud moral character requirements'

* Autend law school for specific
number of years and meet specified
cducation reguirements (3 in US)*

+ Law school must be accredited by
ABA or other cntity?

* Must take a bar exam’

* Must take an ethics exam®

* Many topics included on the bar
cxam® ’

* Reciprocity recognized’

* Apprenticeship may be required?

* Must attend a bar-administered
course after law school’

» Must maintain an office in the state"”

Citizenship required”
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Examples of Legal Services Measures
that Might be Subject to GATS Article
Vi:d Disciplines

Is this measure a
markel  access
prosision  cov-
ered by Article
\VLE:2 of the
GATS?

Does this mea-
sure treat for-
eign and domes-
tic lawyers in a
formally differ-
ent way? If so, is
this measure a
national treat-
ment  provision
covered by
Article XVII of|
the GATS?

If this measure
treats  foreign
and  domestic
lawyers in a for-
mally identical
way, is it a
national  (reat-

ment  provision
covered by
Article  XVII

because it alters
the conditions of|
competition in
favor of the
domestic
lawyer?

Is this measure

covered by
another provi-
sion in  the
GATS? (e,

Art 11, T, VI,
IX)

Is this legal ser-
vices measure
covered by
Article  VI:4?
(qualification
licensing  or
technical stan-
dards)

* State residency required”

* For those licensed elsewhere, take
into account eaperience and examina-
tion and education”

* Minimum agc requirement (e.g., 21
or 26)"

+ Provide person/address for service
of process'

* Requirements rcgarding physical-
mental health"

* Limits on the number of licenses
issued"”

* Pay the required application fee'

* Certificates or proof showing com-
pliance with various admission
requircments'

* For pro hac vice admission (tempo-
rary admission to appear before a
court in one casc), association of local
counsel or introduction to the court'®

* For pro hac vice admission (tempo-
rary admission to appear before a
court in one case), agree Lo abide by
the state {Host) ethics rules®
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Examples of Legal Services Measures
that Might b2 Subject to GATS Article
V1:4 Disciplines

Is this measure a
market  access
provision  cov-
ered by Article
XVI:2 of the
GATS?

Does this mea-
sure treat for-
¢ign and domes-
tic lawyers in 2
formally differ-
ent way? If so, is|
this measure a
national treat-
ment provision
covered by
Article XVIT of
the GATS?

If this measure
treats  foreign
and  domestic
lawyers in a for-
mally identical
way, is it a
national treat-

ment  provision
covered by
Article  XVII

hecause it allers
the conditions of|
competition in
favor of the
domestic
lawyer?

Is this measure

covered by
another provi-
sion in  the
GATS?  (e.g.,

Art. 11 I, VI
IX)

Is this legal ser-
vices measure
covered by
Article  VI:4?
(qualification
licensing or
technical stan-
dards)

. Conditions for Maintaining A
Law License

A. Substantive Requirements -
Forms of Association

+ Limits on who you can partner with
lonly L's from your country|*

+ Limits on who you can partner with
Jonly L's and not nonlawyers - i.e.,
no MDPs}*

* Limits on the Names under which a
firm may operate™

¢ In what lcgal form may a lawyer
practice? Parinership? Corporation?
Limited liability partnership?

B. Substantive Requirements -
Scope of Practice

* Limits on scope of practice [e.g.,
only the state where licensed|™

C. Substantive Requirements -
Ethics and Discipline

¢ Lawyers must follow state ethics
rules®

* Home State must agree to reciprocal
discipline”

+ Mandatory Malpractice Insurance
required™
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Examples of Legal Services Measures|ls (his measure a]Does {his mea-

that Might be Subject to GATS Article
V1:4 Disciplines

market  access
provision cov-
ered by Article
XVE2 of the
GATS?

sure (reat for-
cign and domes-
tic lawyers in a
formally differ-
cnt way? If so, is
this measure a
national treat-
ment  provision
covered hy
Article XVII of
the GATS?

If this measure
treats  foreign
and domestic
lawyers in a for-
mally identical
way, is it a
nutional treat-

ment provision
covered by
Article  XVII

because it alters

‘[the conditions of

competition in
favor of the
domestic
lawyer?

Is this measure
covered by
another provi-
sion in  the
GATS?  (e.g.
Art. 11, 1, VI,
IX)

Is this legal ser-
vices measure
covercd by
Arficle  VI:4?
(qualification
licensing  or
technical stan-
dards)

* Malpractice requirements must take
into account other insurance (disci-
plines)™

¢ Continuing legal education (CLE)
requircments®

D. Substantive Requirements -
Registration-Misc.

* Must pay annual fee™ (must be rea-
sonable per disciplines)

* Rar Membership required®

+» Mandatory Contributions to Pension
Fund”

* Mandatory Contributions to unem-
ploymen, illness or disability {unds®

Lawyer must agree to submit o per-
sonal jurisdiction

Ill. LIMITED LICENSE [FLC]
REGIMES

A. Substantive Requircments -
Forms of Association

* Docs the fawyer have the ability to
employ or be employed by locul
lawyers?

Must the FLC practice in association
with a local law firm or lawyers?*
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Examples of Legal Services Measures
that Might be Subject to GATS Article
V1:4 Disciplines

Is this measure a
market  access
provision cov.
ered by Aticle
XV0I:2 of the
GATS?

Does this mea-
sure {reat for-
cign and domes-
tic lawyers in a
formally differ-
ent way? If so, is
this measure a
national treat-
ment  provision
covered by
Article XVTI of
the GATS?

If this measure
treats  foreign
and  domestic
lawyers in a for-
mally identical
way, is it a
national (reat-
ment provision
covered by
Article  XVII
because it alters
the conditions of
competition in
favor of the
domestic
lawyer?

Is this measure

covered by
another provi-
sion in the
GATS?  feg,

IX)

Art. 11, 01, VILjlicensing

Is this legal ser-
vices measure
covered by
Article  VL4?
(qualification
or
technical stan-
dards)

* Are there limits on who you can
partner with Jonly L’s and not nun-
lawyers - i.c., no MDPs]7*

+ Are there requirements that firms be
majority-owned by jurisdiction’s
lawyers?”

* Are there limits on the names under
which a firm may operate? (e.g. may
they use the firm name used in the
Home State?)®

s In what legal form may the FLC
practice? LLP? LLC? Parnership?
Corporation, etc.?

B. Substantive Requirements -
Scope of Practice

» Limits on scope ol practice [Home,
Int’l, 3¢ Country, Host?}”

* Must provide Host State law under
supervision of a Flost Lawyer®

» Additional Exceptions (real estate,
court, domestic, etc.)"

C. Substantive Requirements -
Ethics and Discipline

+ Follow Ethics Rules in Host®

« Subject to discipline in Host Staie”

+ Host naotifies Tlome State of any
cihics violations®
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Iixamples of Legal Services Measures
that Might he Subject to GATS Article
VI:d Disciplines

Ls this measure a
market  access
provision  cov-
ered by Article
XVI:2 of the
GATS?

Does this mea.
sure treat for-
cign and domes-
tic lawyers in a
formally differ-
ent way? If so, is
this measure a
national treat-
ment provision
covered by
Article XVII of
the GATS?

IF this measure
treats  foreign
and  domestic
lawycers in a for-
mally identical
way, is it n
national (reat-
ment provision
covered by
Article  XVII
because it alters
the conditions of]
competition in
favor of the
domestic
lawyer?

Is this measurc
covered hy

anather provi-
sion in the
GATS?  (e.gn

Art, I, I, VI,
1X)

Is this legal ser-
vices measure
covered by
Article  VI:4?
(qualification
licensing  or
technical stan.
dards)

+ Ilome State must agree to reciprocal
discipline®

+ Mandatory Malpractice Insurance™

¢ Malpractice requirements may take
into account other insurance in Home
State”

D. Substantive Requirements ~
Registration-Misc,

* FLC is a member of a recognized
legal profession in a forcign country
that is subject to effective regulation
and discipline by a professional body
or public authority™

* Host jurisdicuion may require FLC 10
have a certain number of years of prior
practice as a tawyer (and may require
different numbers of years fur the head
lawyer in the FLC office and others)

«Host State may require the years of]|
prior practice to have taken place in
the Tlome State, rather than in a dif-
ferent location®

+ Host State can consider whether its
own lawyers have a similar opportu-
nity in the FLC's country*




Wiiar WiLL THE WTO DiscIPLINES APPLY TO?

121

Examples of Lepal Services Measures
that Might be Subject to GA'LS Article
VI:4 Disciplines

Is this measure a
market  access
provision  cov-
ered by Article
XVI:2 of the
GATS?

this measure a
national  treat-
ment  provision
covered by
Article XVII of
the GA'TS?

Does this mea-|If this measure
sure treat for-jircats
cign and domes-Jand

tic lawyers in ajlawyers in a for-
formally differ-|mally identical
ent way? If so, sjwuy, is it a

Is this measure
covered hy
another provi.
sion in  the
GATS? (e,
Art. 11, 01, VI,
X)

foreign
domestic

national  (reat-
menl provision
covered by
Article XVl
because it alters
the conditions of
competition in

favor of the
domestic
lawyer?

Is this legal ser-
vices meusure
covered by
Article  VI:4?
(qualification
licensing or
technical stan-
dards)

» Application requires transiated doc-
ument attesting to good standing in
Home State”

+Good standing centificate by “[resh”,
e.g., less than 3 months old®

+ Requirement that prior practicc was
IN the Home State™

* Rules requiring originals of Home
State documents™

* Rules about acceptable translations
of Home State documenis®

* Proof of physical ar mental health”

* Lawyer must agree to submit to per-
sonal jurisdiction®®

* May require proof of good moral
character, including back-up docu-
memation®

* Membership in the Host State bar®

 Must nouufy Host Stne of any disci-
plinary action or change of status in
the Home State®

+ Maintain office in the Host

Jurisdiction®

+ Mandatory Coniributions to Pension
Fung®
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Examples of Legal Services Measures
that Might be Subject to GATS Article
VI:4 Disciplines

Ls this measure a
market  access
provision cov-
ered by Article
XVI:2 of the
GATS?

Does this mea-.
sure treat for-
eign and domes-
tic lawyers in a
formally differ-
ent way? If so, is
this measure a
national treat-
ment  provision
covered by
Article XVII of]
the GATS?

It this measure
treats  foreign
and  domestic
lawyers in a for-
mally identical
way, is it a
national treat-
ment provision
covered by
Article  XVII
because it alters
the conditions of|
competition in
favor of the
domestic
lawyer?

Is this measure

covered by
another provi-
sion in  the
GATS?  (e.g,

Art. 1], 1L, VI,
IX)

Is this legal ser-
vices measure
covered hy
Arlicle  YL:4?
(quelification
licensing or
technical stan-
dards)

* Do FLCs get legal privilege?

o Minimum age requircment (e.g.,
26)“

* Provide person/address for service
of process, ctc.®

IV. Process Issues

The following questions are based on the provisions related to process found
in the Accountancy Disciplines. It is uscful for the legal profession to consider
the extent to which these practices are already being undertaken and whether it
would be desirable to develop multilatcral disciplines requiring them in the con-

text of legal services.

activities transparent?

transparent?

their relationship to legitimate objectives?

Is information about who is already licensed transparent?

Is there an opportunity for comment before adopting rules?
Are comments considered?
Are there frequent and regular consideration of applications and tests?
Does jurisdiction cxplain the rationale for the substantive requirements and

Are rules setting forth admission requircments and description of regulated

Are thc names and addresses of competent authorities regulating lawyers

Is the review process, including procedures and time limits, il any, transparent?
If a candidate fails, do you identify additional qualifications to provide?
Can onc appcal or revicw decision process?
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+ Is the number of documents required not burdensome?

* Is there an opportunily to correct minor crrors?

* Do the rules cxplain the rationale for the substantive requircments and their
relationship to legilimate objectives?

* Is the authenticity process not too burdensome?

* Is there transparency regarding the review process, including prompl
acknowledgement?

+  Is there the ability to be informed of the basis {or denial?

* Is there an ability to resubmit an application?

Chart Netes

l. See, e.g, New York Court of Appeals, Rules of the Court of Appeals for the Admission of
Attorneys and Counsclors at Law, § 520.12 available at
hup:/iwvww.courts.state. ny.us/clapps/520rules. htm (last visited Dec. 12, 2003).

2. See id. a1 § 520.3(c). The New York Court of Appeals rules would also permit an applicant
to qualily to take the bar exam by studying in a law office. Sec § 520.4.

3. See id. at § 520.3(b)(2).

4. See id. at § 520.8.

5. See id. at § 520.9.

6. See New York Board of Bar Examincrs, The Bar Exam, available ar hup:.//www.nybarex-
am.orwbarexam.htm (last visited Dec. 12, 2003)(describing the format and also stating that “The
New York portion is based on both procedural and substantive law. It may deal with the six subject
matters covercd on the Multistaie Bar Examination (MBE)—Contracts, Constitutional Luw,
Criminal Law, Evidence, Real Property, and Torts (including statutory no-fault insurance provi-
sions). In addition, the questions may deal with Busincss Relationships, Conflict of Laws, New York
Constitutional Law, Criminal Procedure. Family Law, Remedies, New York and Federal Civil
Jurisdiction and Procedure, Professional Responsibility, Trusts, Wills and Estates including Estate
Taxation, and UCC Articles 2, 3. and 9. Mare than one subject is tested in a single essay question.
Except for qucstions involving federal law, the New York essay and multiple choice questions are
based on the law of New York™).

7. See Rules of the New York Court of Appeals for the Admission of Attorneys and Counsclors
at Law, supra note a, at § 520.10.

8. The Law Socicty of Upper Canada, for example, requires students o “article™ before they may
become licensed as a lawyer. The amount of time of such an “apprenticeship” varies hy jurisdiction,
trom several months to several years. lFor information on the articling rules in the Law Society of
Upper Canada, see http://cducation.lsuc.on.ca/ess/apo/apoHome. jsp and
hup:/leducation.lsuc.on.ca/Assets/PDF/upo/memPFilingReq. pdf (last visited Dec. 12, 2003)

9. The Law Society of Upper Canada, for example, requires students to attend a Bar Admission
Course (BAC) before they may become licensed as a lawyer. The amount of time required in such
a bar course may vary from several months to more than a year. For information on the Bar
Admission Course in the Law Socicty ol Upper Canada, sce
htip:/feducation.lsuc.on.ca/ess/apofapoHome. jsp
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31. See, e.g., Oregon Siatc Bar Act. Orcgon Revised Statutes (ORS) 9.191 available at
hutp://www.oshar.org/_docs/rulesregs/orsSched9.pdf (last visited Dec. 12, 2003).

32, Sce, e.g., id.

33, This is not required in U.S. states, but is required in some Furapean countrics.

34. This is not required in U.S. states, but is required in some European countries.

35. See, e.g.. Rules of the [New York| Court of Appeals for the Licensing of Legal Consuhants,
§ 521.4(b)(1) available at hup://www.courts. state.ny.us/clapps/52 irules.htm (last visited Dec. 12,
2003)[hereinafter New York F1.C rules].

36. See. e.g.. id. at § 521.5(a)(2)agreeing to be bound by New York's ethics rules, which pro-
hibit partnerships between lawyers and nonlawycrs).

37. This is not a requirement in the U.8. Historically, it has been a requirement in some other
jurisdictions.

38. See New York FLC Rules, supra note ii, at § 521.3(g) and § 521,5(a)(2)(agreving to be bound
by New York's cthics rules, which prohibit misleading firm names.)

39. See New York F1.C Rules, supra note ii, at § 521.3,

4. See. e.g., Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998
to facilitate practice of the profession of lawycer on a permanent basis in a Member State other than
thut in which the qualification was obtained, OJ.L. 77/36 (1998) at anticle S(3) available at
hup://curopa.cu.int/eur-lex/pri/en/oj/dav/ 1998/ 077/_077 199803 14en00360043.pdf (last visited Dec.,
12, 2003). (EC Directive 98/5 isn't actually a “foreign legal consultant” provision, but it does provide
an example of this type of requirement. (Tt requires that a lawyer who appears in court works “in con-
junction with” a local Jawyer); New York FLC Rule, supra note ii, at § 521.3(e)(can only render New
York advice "on the basis of advice from a person duly qualified [us 4 New York fawyer].”)

41, See, e.g., New York FLC Rule, supra note ii, at § 521.3(a-e).

42. See id. at § 521 .4(a).

43. See id. at § 521.5.

44, See Agreement Between the American Bar Association and Brussels Bars, article 7(2) available
at hup //www.abanetorg/intlaw/divisions/comparative/aba_brussels.pdf (last visited Dec. 12, 2003).

45. See, e.g., Testimony of the National Organization of Bar Counsel to the U.S. Trude
Representative available ar hup://www.abanet.org/epr/gats/nobe.pdf (last visited Dee. 12, 2003)

46. See, e.g., New York FLC Rules, supra note ii, at § 521.5(2)(2)(ii).

47. See, e.g.. 1C Irrective 98/5, supra note nn. Although this doesn’t address “foreign legal con-
sultants,” it provides an example of what such a provision might look like.

48. See, e.g., New York FLC Rules, supra note ii, at § 521.1(a)(1).

49. See, ¢.g., New Yark FLC Rules. supra note ii, at § 521.1(a)(2)(the applicant must have prac-
ticed for three of the preceding five years),

50. Compare id. m § 521, 1(a)(2). When the American Bar Association adopted its Modcl Rule
Respecting Legal Consultants, it noted scveral U.S. jurisdictions that required the prior practicc to
have occurrcd in the Host {foreign) State.  See American Bar Association Scction of International
Law and Practice, Report to the House of Delegates, Model Rule for the Licensing of Iegal
Consultants, 28 INT'L. LAW. 207 (1994) available at http://www.abanct.org/intlaw/divisions/com-
parative/fic_rule.pdf (last visited Dec. 12, 2003).

S1. See, e.g., id. at § 521.1(b).

32, See id. at § 521.2(a).

53. See, e.g., FC Dircctive Y8/5, supra note nn, at article 3(2)(requiring a certificate no more than
three months old for registration.)

54, Compare New York FLC Rule, supra nole i, at § 521.1(a)(2), which permits the FLC 10 have



126 THE PROFESSIONAL LAWYER
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