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I. LNTRODUCTION:
In March 2003, the ABA Center for Professional Responsibility launched a

new webpage devoted to the topic of the OATS and legal services.' This webpage
should help make U.S. lawyers better aware of the fact that legal services are
included within the ambit of the General Agreement on Trade in Services ["the
GATS"]. The OATS is one of several agreements annexed to the 1994 Final
Agreement Establishing the World Trade Organization [,VTO]. 2 Because the U.S.
is a party to the GATS, it has agreed to be bound by the provisions of the GATS.'

One of the issues currently facing WTO Member States, including the U.S.,
is whether to extend to the legal profession and other service providers a docu-
ment entitled Disciplines for Domestic Regulation in the Accountancy Sector
[hereafter "Accountancy Disciplines"].4 If WTO Members agree to extend the
provisions of the Accountancy Disciplines to the legal profession, this would
mean that at least some U.S. lawyer regulatory provisions would be subject to the
WTO's regulations or "disciplines."

During the past two years, I have spent significant time encouraging lawyers
and bar associations in the U.S. and elsewhere to examine the WTO's
Accountancy Disciplines and to consider whether these Accountancy Disciplines
should be applied to the legal profession.' In these conversations, I often have
been asked a seemingly very simple question-namely, to what kinds of lawyer
regulatory provisions would these Accountancy Disciplines apply?

The answer to this seemingly simple question is, in fact, quite complex. In
order to answer this question, one has to be familiar with the trade law concepts

1. See AlBA Center for Prolcssional Responsibility, Materials about the GA'S and Other
International Agreements, available at http://www.abanet.org/cprlgats/gats-home.htmi (last visited
Dec. 12, 2003).

2. See General Agreement of Tariffs and Trade: Multilateral Trade Negotiations Final Act
Embodying the Results of the Uruguay Round of Trade Negotiations, Annex 111, General Agreement
on Trade in Services, 33 I.L.M. 1125, 1168 (1994) [hereinafter GATSI, available at
http://www.wto.org/english/docs-ellegale/26-gats.doc (last visited Dec. 12, 2003).

3. See 140 Cong. Rec. H 11535-36 (daily ed., Nov. 29-30, 1994)(recording roll call vote of the House
or Representatives in favor of the agreements that include the OATS); 140 Cong. Ree. S 15378-79 (daily
ed. Dec. 1, 1994) (recording roll call vote of the Senate in favor of the agreements that include the OATS).

4.See WTO Council for Trade in Services, Decision on Disciplines Relating to the Accountancy
Sector. SIL/63 (15 Dec. 19981 and WTO Council for Trade in Services. Disciplines on Domestic
Regulation in the Accountancy Sector Adopted by the Councilfor Trade in Services on 14 December
1998 (17 Dec. 1998)lhereafter "Accountancy Disciplines"l. These Disciplines are available on the
GATS webpage of the ABA Center for Professional Responsibility at
http:llwww.abanet.nrg/cprgat./accounting.pdf.

5. See, e.g., Testimony of Laurel S. Terry to the U.S. Trade Policy Staff Committee (October 28,
2003), available 'at http:/lwww.abanet.orglcpr/gatslterry-ustr.pdf ("I would urge the USTR to
request from the ABA and any other interested organization a report about the suitability of apply-
ing the Disciplines for the Accountancy Sector to the legal profession. At a mininmum, the USTR
could ask U.S. lawyers for their reactions to the reports of the Canadian Bar Association and the
Federation of Law Societies of Canada,")



WHAT WILL THE WTO DISCIPLINES APPLY TO? 85

of market access, national treatment and GATS Article VI:4 measures.
Moreover, even if one is familiar with the trade law concepts of market

access, national treatment and GATS Article VI:4 measures, it is still difficult to
answer this seemingly simple question of what types of measures would be cov-
ered by an Accountancy Disciplines-like document. Indeed, precisely because
this issue is so difficult, several years ago, the WTO Secretariat assembled a doc-
ument that provides examples of measures that WTO Member States believed
would be subject to Disciplines. ' Unfortunately, the WTO's "Examples" paper is
designated as a "JOB", which means that it has never been made publicly avail-
able by the WTO.' Although the WTO's "Examples" paper is not a public docu-
ment, prior versions of it have been leaked and are in the public domain.!

In the second and third versions of the WTO's "Examples" paper, which are
the versions that are publicly available, legal services regulatory measures are not
separately addressed." Moreover, I am not aware of any significant work that dis-
cusses - in the legal services context - what types of provision would constitute
GATS Article VI:4 measures that might be subject to Disciplines, on the one hand,
and what types of provisions would constitute "market access" or "national treat-

6. See "Examnples of Measures to be Addressed by the Disciplines Under GA'S Article VI:4". In its
2003 Annual Report, the WPDR referred to seventh version of this document. See Report of the Working
Party on Domestic Regulation to the Council for Trade in Services (2003), S/WPDR/6 (3 Decettiber,
2003) at 5 (citing JOB(02)/20/Rev.7 (22 Sept. 2003))[hereafter WPDR 2003 Annual Reportl.

For an explanation of the symbols used on WTO documents, see the ABA GATS webpage,
http://www.abanet.orgcpr/gats/wto-docs.pdf (last visited Dec. 12, 2003). The "S" refers to GATS;
the "WPDR" refers to the Working Party on Domestic Regulation; "M" refers to minutes, "W"
refers to working documents, and the absence of "W" or "M" refers to an official action, including
Annual Reports. Many of the relevant documents of the WTO Working Party on Domestic
Regulation are included on the personal webpuge of the author. See
http:/Avww.pcrsonal.psu.edulfacuLyll/sllst3/wpdr-web.htm (last visited Dec. 12, 2003).

7. Compare Working Party on Domestic Regulation - Report on the Meeting Held on 2 October
2001 -Note by the Secretariat, S/WPDRIM/13 (21 November, 2001) at 16 (referring to the original
version of the Examples paper as a "JOB") aud the 2003 WPDR Annual Report, supra note 6, which
also refers to version 7 as a JOB. For an explanation of the fact that JOBS are not public, see Laurel
S. Terry. GATS= Applicability to Transnational Lawyering and its Potential hipact on U.S. State
Regulation of Lauers, 34 VANtDERt1t J. TRANSNA'r=L L.989 (2001) as revised 35 VANDIRILT J.
TRANSNA'T=L L. 1387 (2002) at n. 154, available at http://www.personal.psu.edu/facuhyl/slIst3/wpdr-
web.him (last visited Dec. 12, 2003).

8. The second version of this "Examples" paper is available on dte Internet on the Public Citizen web-
site. among others. See http://www.citi/cn.org/documentLMeasurcsto_b-_disciplinedunderGATS.pdf
(last visited Dec. 12. 2003). 'the third version is included as an Annex in a book about the GATS and
national regulation. See Dr. Markus Krajewski, Nt uNAL Rticu.AnON ANt) TnAtix: LtattxuL no IN

Sn't3is - Tin. Lt-ic. IMPACt orlin: GL tAL AGmx'.Ntr ON TaAni: tN S.ti'vu:.s (GAi'S) ON NAiONAl.
RrotAtty AuLnNnt,., (Kluwer Law International, 2003) at Annex VI, at pp. 220-231.

In my view, classifying the "Examples" document as a "JOB" is both regrettable and inconsis-
tent with the WTO's goal of transparency. I believe that it would he appropriate to make this doc-
ument publicly available so that all academies and interested parties, rather than a select few, could
see the Examples paper and participate in the resulting debate and emerging policy.

9. See id.
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mcnt" measures that would not be subject to Disciplines, on the other hand.
It is against this background that this Article is written. The purpose of this

article is two-fold. First, this article introduces the lawyer regulatory community
to the trade law principles that will be used to answer the question of which legal
services regulatory measures might be subject to any Disciplines developed pur-
suant to GATS Article VI:4. Second, this article includes an Annex that identifies
common legal services measures. This Annex can help educate the trade law
community about the types of legal services measures that exist. Hopefully, the
two parts of this article can provide a starting point for the later development of
an "Examples" paper that is specific to the legal profession. In other words, in this
paper, I hope to act as a "translator" or "bridge" from the tride law community to
the lawyer regulatory community and from the lawyer regulatory community to
the trade law community, with the ultimate goal that these two communities will
have a dialogue and, with luck, reach a consensus about which lawyer regulatory
measures would be subject to any Disciplines that are developed.

Although the topics addressed in this article may seem both boring and inac-
cessible to those in the lawyer regulatory community, 0 I believe that it is impor-
tant for all lawyers, especially those in the lawyer regulatory community, to mean-
ingfully discuss the issue of whether to extend the Accountancy Disciplines to the
legal profession. In my view, it is much better for the lawycr regulatory commu-
nity to participate now in the development of any Disciplines, rather than complain
about the results later, when it may be too late to change the results. And, in order
to discuss the desirability and proper scope of any Disciplines, lawyers will want
to understand the type of lawyer regulations to which any Disciplines might apply.
To state it differently, it would be extremely helpful to understand what type of
legal services measure would be subject to any GATS Article VI:4 Disciplines that
are adopted in the future by the WTO and applicable to the U.S.

Section II of this article explains how one can learn more about the GATS

10 Although I cannot change the "boring" nature of these topics, I can, perhaps, offer assistance
on the "accessibility" point. This article builds on my prior work on the GATS and legal services.
For an easy introduction to the topic of the GATS and legal services, you can consult the very short
articles that I have written for Tim BAR EXAMINER. See Laurel S. Terry, Larest Developments
Regarding the GATS and Legal Services, Tim BAR EXAMINER 27 (Aug. 2003); Laurel S. Terry, The
GATS, Foreign Lawyers and 7Ivo Recent I)evelopments: Could Your State's Actions Affect U.S.
Trade Policy?, Ti E BAR EXAMIN,.R 20 (Nov. 2002); Laurel S. Terry, GATS, Legal Sen,ices and Bar
Eraminers: Why Should You Care?, Ttwi BAR EXAUmR 25 (May 2002), all or which are available
at http:/www.personal.psu.edu/facultypl/slst3/publications%20by%20topic.htm#2 (last visited
Dec. 12, 2003). Fur a more in-depth analysis, see GATS: A Handbook for International Bar
Association Member Bars (May 2002) available at http://www.ibanct.org/pdf/gats.pdf Ihereafter
IBA GATS Handbook] and Terry, GATS= Applicability to Transnational Lawyering, supra note 7.
My first article on the GATS was also written for The Professional Lawyer. See Laurel S. Terry. A
Challenge to the ABA and the U.S. Legal Profession to Monitor the GATS 2000 Negotiations: Wqly
You Should Care, SYMposium ISsu oi. THE PRUIISSUNAL LAWYtER 63 (2001) also available at
http://www.crossingthebar.corn/moiiitoringgats.htm (last visited Dce. 12, 2003).
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and legal services. It continues with a discussion of the current developmenLs in
the WTO that are relevant to legal services. Section III identities the trade law
principles that will be used to determine whether a particular measure is the type
of measure to which Disciplines-if adopted-might apply. Section IV provides
the conclusion. The Annex of this paper is a list of examples that might - or might
not--constitute domestic regulation measures within the meaning of GATS
Article VI:4.
II. CURRENT DEVELOPMENTS IN TIHE WTO APPLICABLE TO
LEGAL SERVICES

If one is first encountering the issue of the effect of the GATS on legal ser-
vices, it may be useful to consult GATS: A Handbook for hitennational Bar
Association Member Bars, which is available on the websites of the International
Bar Association and the GATS webpage of the ABA Center for Professional
Responsibility." As the IBA GATS Handbook explains, developments concerning
the GATS and legal services currently arc proceeding on two different "tracks. 1-"

The reason why there are Iwo different "tracks" is because the GATS itself man-
dates further action on two different issues. Article XX of the GATS required W'I'O
Member States to "enter into successive rounds of negotiations, beginning not later
than five years from the date of entry into force of the WTO Agreement and period-
ically thereafter, with a view to achieving a progressively higher level of liberaliza-
tion." 1 Article VI:4 of the GATS required that the WTO Council for Trade in Services
"through appropriate bodies it may establish, develop any necessary disciplines."' "

Thus, the two different "tracks" of GATS activities involve different issues and are
required by different sections of the GATS. Each of these "tracks" is discussed below,

A. The Doha Development Agenda and the "Track #1" Negotiations
In this article, the term "GATS Track #1" refers to those negotiations

required by GATS Article XIX. One commentator has referred to this first track
of events as the "horse-trading" track." In November 2001, WTO Member States
agreed on a set of deadlines for these negotiations, which technically are called

II. See IBA GATS Handbook, supra note 10, available at the IBA webpage. see
http://www.ibanet.org/pdf/gats.pdf (last visited Dec. 12, 2003), and as a link from the ABA GATS
webpage, ee http://www.ahanct.org/cpr/gatsgatshnmc.htmli (last visited Dec. 12, 2003).

12. See IBA GATS Handbook, supra note 10, at pp. 3-5.
13. See GATS, supra note 2, at art. XIX.
14. See GATS, supra note 2, at art. VI:4.
15. I first heard this characterization from William P. Smith. IIU, former president of the National

Organization of Bar Counsel and General Counsel, State Bar of Georgia. I have repeated his char-
acterization of this track because it easy to remember and colorful.

16. See, e.g., Ministerial Declaration Adopted on 14 November 2001, W'T/MIN(01)/DEC/I (20
November 2001)) available at http:llwwwv.wto.org/englishthewtoelniinistc/minnOle _nindeclc.htm
(last visited Dec. 12, 2003)[hereaftcr "Doha Ministerial Declaration"]. For further information on the
Doha Development Agenda. see the WTO wcbpagc at http://www.wto.org/english/
tratop-e/ddae/ddae.htm#dohadelaration (last visited Dec. 12. 2003). See also IBA GATS Handbook,
sipra note 10, at pp. 45-47.
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the "Doha Development Agenda" but are sometimes referred to as the "DDA" or
"Doha Round."'" The Doha negotiations originally were scheduled to conclude on
January 1, 2005."1

At the time these deadlines were set, WTO Member States agreed that, dur-
ing the WTO's Fifth Ministerial Conference, they would engage in "stock-taking"
regarding the status of these ongoing negotiations.'" The Fifth Ministerial
Conference took place in Cancun, Mexico on September 10-14, 2003. During
this Conference, WTO Member States expressed significant differences about the
direction of the Doha negotiations, especially with regard to issues involving agri-
culture and the so-called "Singapore Issues."' 9  By the end of the Cancun
Conference, the negotiations had broken down and there was no consensus.2

Following the breakdown of negotiations at Cancun, the WTO Director General
and General Council Chair jointly issued a statement announcing the suspension
of various VTO negotiations; the suspended negotiations included the "Track #1"
negotiations regarding the GATS and legal services.2 Although the European
Union recently issued a paper and press release calling for resumption of these
Doha negotiations,2 the Track #1 GATS negotiations had not yet resumed at the
time this article was written.21

17. See Doha Ministerial Declaration, supra n. 16, at $ 15 and 45.
18. See Doha Ministerial Declaration, supra note 16, at 45 ("The Fifth Session of the

Ministcrial Conference will take stock of progress in the negotiations, provide any necessary polit-
ical guidance, and take decisions as necessary."),

19. The so-called "Singapore Issues" concern trade and investment, trade and competition poli-
cy, transparency in government procurement, and trade facilitation See, e.g.,
http://www.wto.org/english/thewto-clminist-c/minO3-/minO3-l I scpt-c.htm (last visited Dec. 12,
2003); and http:llcommerce.nie.inlwtosep2OO3.htm#hl (Government of India's summary of the
Cancun breakdown.) (last visited Dec. 12, 2003).

20. See WTO Cancun '03, Sumntary Of 14 September 2003, Day 5: Conference Ends Without
Consensus, available at http://www.wto.org/englishlthewto- ehninist .e/min03_e/min03_ 14sept-e.htm
(last visited Dec. 12, 2003).

21. See WTO News, Oct. 14. 2W03, Statemients by the Chairtmt of tht, General Council and the
Director-General, available at htp:IAvww.wto.orglenglissnewssnewsO3_elsttgcdg_ 14octO3 e.htm
(last visited Dec. 12, 2003) ("As you know, we have decided to discontinue, for the moment, the work of
the negotiating bodies (except the DSU negotiations, which are on a separate track). This is not a suspen-
sion sine die, since together with the DG. I will be taking up the key negotiating areas in the process I have
described, and we will revert to addressing those matters in due course of time. Furthermore all other reg-
ular business in rite WTO is continuing in line with existing naxdates.")

22. See Press Release: European Commission proposes to put Doha Round of trade talks back on
track, Nov. 26, 2003 available at http://www.esf.be/fL_news.htm#top (last visited Dec. 12, 2003)
and Conmtunication From The Coittatission To The Council, To Tie European Parliament, And To
The Econornic And Social Conunittee Reviving Th7e DDA Negotiations - The EU Perspective, Nov.
26, 2003 available at http:l/lrade-info.cec.eu.int/doclibldocs/2003/novembcrltradoc- 114259.pdf (last
visited Dec. 12, 2003).

23. See, e.g., Informal Heads of Delegation Meeting, Statement by the Chairman of tie General Council
(9 Dec. 2003) available at http'/www.wto.org/cnglishnewsencws03_e/stat_.gcshair-9decO3_e.htn
and Informal Heads of Delegation Meeting, Statement by the Director-General (9 Dec. 2003) available at
http://www.wto.org/cnglishlnews-elnews3_estat.gc-dg_9d03_e.liuin (reporting on tie status of con-
sultations and plans for the upcoming December 13, 2(X)3 meeting) (last visited Dec. 12, 2003).
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Assuming the negotiations resume, the results of these Track #1 negotiations
will be reflected in changes to each country's Schedule of Specific Commitments.
Each WTO Member State suhmitted a Schedule of Specific Commitments in
1994 (or when it joined the WTO, if later than 1994). The "legal services" portion
of the current U.S. Schedule of Specific Commitments presents the U.S. promis-
es on a state-by-state basis; this Schedule is available on the GATS webpage of
the ABA Center for Professional Responsibility, among other places.14

B. Track #2 - Development of Necessary "Disciplines"
The second "track" of GATS events has focused, to a large extent, on the

Accountancy Disciplines.- Although the Accountancy Disciplines document has
not yet taken elfecct, WTO Member States, including the U.S., approved the adop-
tion of this document in December 1998.2' WTO Member States, including the
U.S., currently are engaged in discussions about whether the principles contained
in the Accountancy Disciplines document should be extended "horizontally" to
cover other service sectors and whether separate Disciplines should exist for "pro-
fessional services."27 One commentator has referred t6 this second track of events
as the "global regulation" track.2 Thus, GATS Track #2 addresses different issues
than does "Track 1" and is required by a different section of the OATS.

Despite the suspension of GATS Track #1 negotiations after Cancun, WTO
Member States have continued to negotiate regarding Track #2 in the WTO
Working Party on Domestic Regulation. Even after the Cancun Conference. the
WTO Working Party on Domestic Regulation met and continued to study the
i, ue of whether to apply the Accountancy Disciplines to other services, such as

24. See United States (f America - Schedule of Specific Commitments GATSISC/90 (15 April
1994) available at http://www.abanet.org/cpr/gatslegal-svcs.pdf (last visited Dec. 12, 2003)[hereafter
U.S. Schedule of Specific Commitments."] For information on how to read WTO document symbols
and locate documents on the WTO webpage, see htip:Hwww.abanct.org/epr/gats/wtodocs.pdf (last
visited Dec. 12. 2003).

25. The WTO Working Party on Domestic Regulation [WPDRJ is responsible for work involv-
inu domestic regulation. This work has included consideration of the Accountancy Disciplines and
whether and how to extend this document to other service sectors. See infra notes 53-54 and accom-
panying text for a discussion of the creation of the WPDR.

26. See id.
27. See World Trade Organization, Report Of The Working Party On Domestic Regulation To The

Council For Trade It Services (2002), S/WPDR/,Il (6 December 2002)(noting the work with respect
to disciplines for professional services and horizontal disciplines); Working Party on Professional
Services, Note on the Meeting Held on 9 February 1999. Note by the Secretariat, SIW PPSMI25
(Mar. 5, t999)("It was also the view of most speakers that work should proceed on a horizontal
rather than a sectoral basis, and that the accountancy disciplines would provide a useful starting-
point for such work."); See Decision on Domestic Regulation. Adopted by the Councilfor Trade it)
Senices on 26 April 1999. S/LJ70 12 (Apr. 28, 1999). Accord IBA GATS Handbook, supra note
10, at 36; Terry, GATS' Applicability to Transnational Lawyering, supra note 7, at pp. 1038-1040.

28. 1 coined this phrase as a counterpart to Bill Smith's "horse-trading" characterization, see note
15. supra.
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legal services. "- The sections that follow summarize some of the events that have
occurred to date in the Working Party on Domestic Regulation.

1. WTO Member States Agree to Conduct Voluntary "Domestic
Consultations"

Because WTO Member States currently are considering whether to extend
the Accountancy Disciplines to other service providers, including lawyers, WTO
Members agreed in 1999 to engage in voluntary "domestic consultations.""' The
purpose of these domestic consultations was to find out what the service providers
in a particular country - for example, U.S. lawyers - would think about being- sub-
ject to the Accountancy Disciplines. Although WTO Member States set an origi-
nal reporting deadline of March 31, 2000," WTO Member States continue to
report the results of their domestic consultations.'2

2. No Formal "Domestic Consultations" Have Occurred in the U.S.
Regarding Legal Services

Despite the WTO's decision that its members should engage in voluntary
"domestic consultations," the U.S. has not had any formal consultation with the
U.S. legal profession about the suitability of applying the Accountancy
Disciplines to the legal profession. It is true that in the WTO Working Party on
Domestic Regulation, the U.S. has referred briefly to its consultations with the
legal profession." To my knowledge, however, the U.S. report to the WTO was
based on conversations with, among others, the American Bar Association (ABA)
representative to the statutorily mandated Industry Sector Advisory Council-13 or
ISAC-13. The U.S. Government has never sent a letter to the American Bar
Association (ABA) or the Conference of Chief Justices (CCJ) seeking their offi-
cial views on the suitability of the Accountancy Disciplines nor has it received a
formal response from the ABA, the CCJ or, to my knowledge, any other U.S.-

29. See, e.g., 2003 WPDRAnnual Report, supra note 6 (summarizing the activities or the year, includ-
ing a meeting on September 30, 2(03, after Cancun and announcing a meeting on December 3, 2003).

30. See Working Party on Domestic Regulation. Report on the Meeting Held on 17 May 1999,
Note by the Secretariat, S/VPDR/i I (June 14, 1999) at 7 12.

31.See Working Party on Domestic Regulation, Report on the Meeting Held on 14 July 1999.
Note by the Secretariat, S/WPDRIM/2 (Sept, 2, 1999) at '19.

32. See, e.g.. Working Party on Domestic Regulation - Report on the Meeting Held on 4
December 2002 - Note by the Secretariat, SIWPDRM/19 (29 January, 2003) at 23 (China report-
ed on its domestic consultations, including a report about legal services) and 1 28 (Canada reported
on domestic consultations with land surveyors.) In the most recent minutes that are publicly avail-
able, the Chair asked for additional domestic consultation reports, although none were received. See
Working Party on Domestic Regulation - Report on the Meeting Held on I July 2003 - Note by the
Secretariat, SIWPDR/MI22 (22 Sept. 2003) at 1l 100.

33. See Working Party on Domestic Regulation - Report oil Meeting Held on 15 May 2003 -
Revision, S/WPDRAI/2 I/Rev. 1 (25 June 2003) at 20 ("Based on domestic consultations, the U.S.
delegation supported the development of disciplines, similar to the Accountancy Disciplintes with
perhaps some modifications, for architecture, engineering and legal services.").

34. See Telephone Con ference with Peter Ehrenhaft, ABA Representative to ISAC- 13 (Dec. 10,
2003). For information on ISAC- 13, seeTerry, GATS'ApplicabiliY to Transnational, 3upra it. 7, at 243.
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based lawyer or judicial organization. -'

The failure of the U.S. legal profession to comment on thc Accountancy
Disciplines may be remedied in the future, however. At the November 20, 2003
meeting of the ABA GATS Task Force, there was a suggCestion that the ABA
should provide comments on the Accountancy Disciplines to the U.S.
Government. -6 Thus, in the future, the ABA may join the ranks of those who have
commented on the suitability of the Accountancy Disciplines for legal services."

3. The WTO's December 2002 Consultation of the International
Bar Association (IBA)

In 2002, at the direction of WTO Member States," the WTO Secretariat con-
tacted the International Bar Association (IBA) and asked it three questions regard-
ing GATS Track # 2 and the suitability of applying to lawyers the Accountancy
Disciplines." (WTO Member States conducted several discussions about the
international professional organizations from which such consultations should be
solicited.") The WTO's questions to the IBA were as Follogvs:

To help advance the work on professional services, three questions were sug-
gested regarding the potential applicability of elements of the Accountancy
Disciplines to other professions:

35. See Email Leller froin David Rivktn. Chair ABA GATS Task Force to Laurel S. Terry (Dec. 10,
2003) and Entail Letter front Richard Van Duizend, Principal Coun Management Consultant.
National Center for State Courts, to Laurel S. Terry (Dec. 10. 2003). The ABA GATS Task Force is
charged with coordinating the ABA's activities regarding the GAlS and legal services. Thus, if a Iet-
ter had been sent from the U.S. Government to the ABA seeking its view on the Accountancy
Disciplines, Mr Rivkin would be aware of it. As of December 10, 2003, no such letter had been sent.

36. See Minutes of the Nov. 20, 2003 Meeting of the ABA GATS Task Force (forthcoming).
37. The Working Party on Domestic Regulation maintains a summary of the reports it has

received about professional services' consultations. Unfortunately, this summary is not publicly
available. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on I July
2003, Note by the Secretariat. S/WPDRIMI22 (22 Sept. 2003) at 1 100 citing a confidential docu-
nent entitled "Synthesis of Resuhs to Date of the Domestic Consultations in Professional Ser'ices,"

JOB(02)/20/Rev. 1 (21 Feb. 2003).
I am personally aware of' domestic consultations that have been provided by the Canadian Bar

Association and the Federation of Law Societies of Canada. See Canadian Bar Association. Subntisviont onl
The General Agreenent on Trade in Services and the Legal Profession: The Accontanc, Di.ciplines as
a Atodelf or the Legal Profession I (Nov. 2(XI) and Federation of Law Societies of Canada, Aeeting
Canada : Current Obligations for the Legal Profession under the GeneralAgreentent on Trade itt Services
(GATS) of tile lbrld Trade Organization (WTO)(Adopted by the Law Societies onl Feb. 24, 2001). Both
of these papers ar available on ABA OATS wehpage at http://www.abanet.org/cpr/gats/gatshomc.htm
and at http:lwww.pcrsonal.psu.cdu/faculty/l/slIst3/wpdr-web.htm (last visited Dec. 12, 2003). There may,
of course, be other published reports of domestic consultations with lawyers of which I am unaware.

38. See, e.g., WTO Working Party on Domestic Regulation, Report an the Meeting Held on 22
October 2002, Note by the Secretariat, SIWPDR/MJI 8 (3 December 2002).

39. See Letter from Abdel-Hamid Mamdouh to Mark Ellis. Executive Director, International Bar
Association (undated, but sentt in December 2002) available at
http:lwww.abanct.orgcprgatsiba_ltr.pdf (last visited Dec. 12, 2003).

40. See. e.g., Working Party On Domestic Regulation, Report Ott The Meeting Held Ott 22
October 2002, Note By The Secretariat, SIWPDRIMI18 (3 December 2002) at f 36-37.
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" Are there any elements of the disciplines which you consider are not
appropriate for your profession? If so, please set out which and why' you
consider the*, are inappropriate. Please also suggest what changes
would make them appropriate.

* Are there any points or areas which you consider are missing from the
disciplines and which you feel should be included? If so, please indicate
clearly what these are and why they should be included;

" Are there any elements of the disciplines which you feel need to be
improved? If so, please set them out and why.'
4. The IBA's Response to the WTO

On May 30, 2003, in Brussels, Belgium, the International Bar Association
(IBA) held a day-long IVTO/GATS Formnt.l Approximately sixty people attended
this Forum. The purpose of the Forum was to discover whether IBA rcpresenta-
tives could reach a consensus on two issues related to the GATS and legal ser-
vices. The first issue concerned Track #1 and the classifications or terminology
that countries should use when negotiating legal services. The second issue con-
cerned Track #2 and how the IBA should respond to the December 2002 letter
sent by the WTO Secretariat to the IBA.

Those attending the IBA GATS Forum debated, and ultimately voted upon,
proposed changes to the Accountancy Disciplines that had been circulated in
advance by the [BA's WTO Working Group. The Forum attendees also discussed
additional changes that had been suggested - both in advance and at the Fonrmi -

by representatives froi individual IBA Member Bars. After the debate and votes
at the IBA GATS Forum. the IBA WTO Working Group prepared a set of revised
documents, including the final resolutions and supporting documentation. These
documents were circulated to the IBA Council, which is the IBA's policy-making
body and consists of representatives from more than 150 countries."

On September 18, 2003, the IBA Council unanimously approved the two reso-
lutions submitted to it by the IBA WTO Working Group. The first resolution
addressed the proper "terminology" for countries to use when negotiating for legal
services." This second resolution responded to the WTO's December 2002 letter to
the IBA. This second resolution recommended specific changes that should be made

4 1. See id.
42. The IBA WTO/GATS Forum is the topic o[ a forthcoming article by Laurel S. Terry in the

Winter 2004 issue of the Penn State International Law Review.
43. The IBA Council is the governing body of the IBA. It consists of representatives from over

150 countries. See http://www.ibanetorglMemberOrgsOvcrvicw.asp (last visited Dec. 12. 2003).
44. The "terminology" resolution that was approved by the IBA Council in September 2003 is sig-

nificantly different than the "classification" resolution that was submitted to the May 30, 2003 IBA
IV701C/ATS Forum. The final resolution reflects developments that occurred after tie preparation of
materials for the ItA GATS Forum, including a discussion paper filed by the European Union.

45. See Letter from Emilio Cardenas, IBA lrcsident to Dr. Supachai Panitchpakdi, Director-
General, WTO (Nov. 7, 2003)(on file with author). This letter was thereafter supplemented with an
updated copy of the documents.
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before the Accountancy Disciplines are applied to legal services. Thesc proposed
changces, which the IBA recommends, have been submitted to the WTO Secretariat.""

in' sum, WTO Member States, including the U.S., currently are considering
whether the Accountancy Disciplines should be extended to other service
providers, including lawyers. WTO Member States have agreed that it is appro-
priate for each of them in engage in "domestic consultations" with the professions
and service providers in their countries. The U.S. legal profession has not yet pro-
vidcd an official or formal response to this invitation. In my view, the U.S. legal
profession should do so.

If and when U.S. lawyers address the suitability of applying to lawyers the
Accountancy Disciplines, they probably will want to know which legal services
provisions would be subject to any Disciplines. The section that follows identifies
the principles that will be used to answer this seemingly simple, but in fact, quite
difficult, question.
III. THE PRINCIPLES THAT DETERMINE WHETHER A LEGAL SER-
VICES RULE SHOULD BE CONSIDERED TO BE AN ARTICLE VI:4
MEASURE SUBJECT TO DISCIPLINES

A. Introduction - The Obligation in Article VI:4 to Develop Any
Necessary "Disciplines"

Article VI of the GATS, which is entitled "domestic regulation," is an inter-
esting and complicated provision. One of the things that makes Article VI interest-
ing and complicated is that parts of Article VI are immediately applicable to all
WTO Member States, regardless of whether legal services are included on the WTO
Member State's Schedule of Specific Conninnments."7 Other portions of Article VI,
however, apply only to services that are "scheduled," i.e., that are listed on a coun-
try's Schedule of Specific Commitments." And for one portion of Article VI, name-
ly Article VI:4, WTO Member States have disagreed about whether it applies.only
to services listed on a country's Schedle of Specific Commitments." Thus, when
one reads Article VI below, one must look for these differences.

46. This section represents my current thinking about how the GATS operates. As a non-trade lawyer
trying to understand the GATS, however, I find the learning curve very steep. Although I have learned
a tremendous amount about how the GATS operates, I often feel that I have just scratched the surface.
I would urge anyone who disagrees with my analysis to please contact me and put me back on track.

My current understanding reflects numerous conversations I've had over the last year with a wide
range of people. Some of those with whom I have had conversations and whom I'd like to thank for
their time and for useful connents and insights include Peter Elrenhaft, Carlos Gimeno-Verdejo,
Jonathan Goldsmith, Ben Greer, Dale Iloneck, Alison Hook, Markus Jellito, John Knox, Delos
Lutton, Ilamid Mamdouh. Julia Nielson, Carole Silver, Bill Smith, and Philip von Mehren. I have
also benefited from hwaring conference presentations on these topics. See, e.g., Legal Services and
the W/O, Fcb. 14, 03 t.ondon). Any errors, of coirse, are my own.

47. See GATS, supra note 2. at art.VI:2.
48. See id. at Art. VI: I, VI:3, VI:5, VI:6.
49. See infra at notes 72-75 and accompanying text for a fuller discussion of a Schedule of

Specific Commitment. See also 7ierr,- GATS'Applicability to Transnational La.%wering. supra note
7, at pp. 1004-1010.



THE PROFESSIONAL LAWYER

Among its other provisions, Article VI of the GATS includes a direction to
the Council on Trade in Services to develop any "necessary disciplines." As is
explained below, this provision is the basis for the Accountancy Disciplines doc-
ument that was the subject of the WTO's letter to the IBA. Article V1:4 states:

4. With a 'iewv to ensuring that measures relating to qualification require-
ments and procedures, technical standards and licensing requirements
do not constittte unnecessar , barriers to trade in senvices, the Council
for Trade in Services shall, through appropriate bodies it may establish,
develop any necessary disciplines. Such disciplines shall aim to ensure
that such requiremenis are, inter alia:
(a) based on objective and transparent criteria, such as competence

and the ability to supply the service;
(b) not more burdensome than necessar, to ensure the qualit)' of the

sen,ice;
(c) in the case of licensing procedures, not in themselves a restriction

on the supply of the serice.?
In 1994, when the WTO Member Stales agreed upin the text of the GATS,

they also agreed on a "Decision" that explained how Article VI:4 initially should
be implemented. This Decision stated in part:

1. The work programme foreseen in paragraph 4 of Article VI on
Domestic Regulation should be put into effect immediately To this end,
a Working Party on Professional Services shall be established to exam-
ine and report, with recommendations, on the disciplines necessary to
ensure that measures relating to qualification requirements and proce-
dures, technical standards and licensing requirements in the field of
professional sen,ices do not constitute unnecessary barriers to trade.

2. As a matter of priority' the Working Part), shall miake recommendations
for the elaboration of multilateral disciplines in the accountancy sector
so as to give operational effect to specific connitnnents.11

50. See GATS. supra note 2. Even without the adoption of Disciplines. Article VI:5 of the GA'S
requires that WTO Member States, including the U.S., act consistently with Article VI:4 with
respect to the sectors for which they have undertaken specific cummitments. In light of the condi-
tion included in subsection a(ii), however, it probably is very unlikely that this provision would be
invoked. Article VI:5 provides:
5. (a) In sectors in which a Member has undertaken specific commitments, pending the entry into

force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall
not apply licensing and qualification requirements and technical standards that nullify or
impair such spccific commitments in a manner which:
(i) does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and
(ii) could not reasonably have been expected of that Member at the time the specific com-

mitments in those sectors were made,
51. See Decision on Professional Seri-ices, Annexed to the Agreement Creating the WTO, 33

I.L.M. 1259 (1994) available at http://www.wi.org/englishi/trtop-e/serv_e/20-prof-C.htm (last
visited Dec. 12, 2003).



WHAT WILL THE WTO DISCIPLINES APPLY TO?

In accordance with this "Decision," the WTO Council for Trade in Services
issued its own "Decision" that created the Working Party on Professional Services
and directed it to begin its work by looking at disciplines for the Accountancy
Sector. 2 Three years later, in December 1998, the Council for Trade in Services
issued a "Decision" adopting the Accountancy Disciplines prepared by the
Working Party on Professional Services."

Thus, GATS Article VI:4 is the basis for the Accountancy Disciplines docu-
ment and for the WTO's ongoing efforts to develop Disciplines that might apply
to the legal profession.

B. DEFINING ARTICLE VI:4'S MEASURES IN THE NEGATIVE -
THEY ARE MEASURES THAT ARE NOT ALREADY COVERED BY
THE "MARKET ACCESS," "NATIONAL TREATMENT" OR OTHER
PROVISIONS IN THE GATS

Most WTO Member States probably have provisions or measures that regu-
late the lawyers in their country. Some regulations may apply only to the coun-
try's own domestically-trained lawyers, some regulations may apply only to "for-
eign" lawyers (e.g., a foreign legal consultant rule) and some regulations may
apply equally to both domestically-vrained and foreign-trained lawyers. All of
these lawyer regulations might be characterized as "domestic regulations" in the
sense that they are "regulations" and they were passed "domestically" by the
WTO Member State. Thus, looked at from one perspective, EVERY regulation
that a country applies to a lawyer is a "domestic regulation."

It is critical to realize, however, that Article VI:4 does not apply all legal ser-
vices "domestic regulation" measures, if that term is defined broadly. In other
words, not ever.l lawyer regulation should be considered to be the type of "domes-
tic regulation" that would be subject to Disciplines developed pursuant to GATS
Article VI:4.

Article VI:4, by its terms, applies only to "qualification requirements and
procedures, technical standards and licensing requirements." Furthermore, the
weight of authority seems to suggest that these kind of GATS Article VI:4 mea-
sures should be defined by using a multi-step process. The First step is to define
Article VI:4 measures in the negative. Under this interpretation, Article VI:4
"domestic regulations" would consist of only those qualification requtirements
and procedures, technical stanlards ani licensing requirements that are neither
"market access" nor "national treatment" measures nor covered by any other pro-
vision in the GATS.

52. See "rTO Council for Trade in Services. Decision on Professional Sen'ices Adopted I March,
1995. SItJ3 (4 April 1995). This document is available at http:llwww.personal.psu.edulfacultyl
I/s/Ist3/wpdr-wcb.htm (last visited Dec. 12, 2003).

53. See DECISION ON DISCIPLINES RELATING TO TIlE ACCOUNTANCY SECTOR, Adopted
by the Councilfor Trade in Services on 14 December 1998 (S/L/63) (15 Dec. 1998). This document is
available at http://www.personal.psu.edu/raculty/l/s/Ist3/wpdr-web.hm (last visited Dec. 12, 2003)
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This interpretation of the measures subject to Article VI:4 is supported by
recent statements of the Chair of the WTO Working Party on Domestic
Regulation. In October and December 2002, for example, the Chairman of the
WTO Working Party on Domestic Regulation encouraged WTO Member States
to employ four questions when deciding whether a particular measure would be
subject to Disciplines. He stated:

The three questions Aembers had agreed to [ask] when looking at each mea-
sure individually were:
(a) Is the measure already covered by Articles XVI and/or XVII?
(b) If not, is it addressed by any other provisions of the Agreement (e.g.,
Articles //, III, VIII, IX) ?
(c) If not, does it fall clearl' within the scope ofArticle VI, in particular V:4
(licensing requirements, qualification requirements, technical standards,
licensing procedures and qualification procedures)?
While already implicitly mentioned in his previous Notes, the Chairperson
suggested t/at the Working Party add the following question to the above
e.ranination."

(d) If v, is the measure adequately addressed by the relevant provisions of
the Accountancy Disciplines, or are modifications required?"
The minutes of the July 2003 meeting confirmed that these four questions

were the proper questions to ask when determining what measures are subject to
Article VI:4 Disciplines," This interpretation that Article VI:4 measures subject
to Disciplines are those qualification and licensing measures that are neither
"market access" nor "national treatment" measure - is supported by a number of
experts on the GATS, including the fonner Chairperson of the previous Working
Party on Professional Services.'

A review of the minutes of the WTO Working Party on Domestic Regulation,
however, indicates that not all WTO Member States have shared this view at all
times. For example, the minutes from June 2001 reveal a disagreument about pre-
cisely this point. Although some WTO Member States indicated that domestic
regulation measures are those measures that are neither "market access" nor

54. See WTO Working Party on Domestic Regulation. Report on the Meeting (eid on 22 October
2002, Now b the Secretariat, SJWPDRAI/18 (3 December 2002) at T 8; accord WTO Working
Party on Domestic Regulation, Report on the Meeting Held on 4 December 2002, Note by the
Secretariat, S[WPDR/M/19 (29 January 2003) at 'I 1.

55. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on I Jdy
2003, Note by the Secretariat, SIWPDRIM/22 (22 Sept. 2003) at % 7 1. These minutes were the most
recently available minutes at the time this article was written.

56. See "Discussion of matters retating to Articles XV! and XVI1 of the GATS in connection with
the Di. ciplines on Domestic Regulation in the Accountancy Sector," annexed to S/WPPSIW/4,
dated It) December 1998 at p.9. This Informal Note by the Chairperson states: "It was observed
that the new disciplines developed under Article VI:4 Ithe Accountancy Disciplinesl must not over-
lap with other provisions already existing in the GATS, including Articles XVI and XVIt, as this
would create legal uncertainty.")
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"national treatment" measures, not all WTO Member States agreed with this
point.5 7 According to the Sccrctariat's summary of the discussion:

Some delegations said there should be no overlap between domestic
regulatory measures tnder Article VI and measures under Articles XVI
and XVlI, and that there was a need to differentiate between these mnea-
stres. Another delegation said there was no evidence in GATS for this
interpretation, and that they believed scheduled measures should also
be subject to 1I:4 disciplines. A third delegation said there appeared to
a certain overlap between Article VI andXVI/(VII iteasures, e.g. in the
case of limits on the number of licenses granted. Another Member said
they were examining the question of overlap. One delegation noted that
it would be difficult to imagine that A rTicle VI:5 would be applicable to
measures scheduled under Articles XVI and XVII, and stated it was crit-
ical that fie Working Party , reach a consensts ol these issues.

By August 2001, the Secretariat had adJed several additional paragraphs
to a document it had prepared that summarized the discussions to (late. The last
paragraph of the section on the "Relationship between GATS Article VI:4 and
Articles XVI/XVII" indicated a growing consensus that Article VI:4 measures
should be defined in the negative:

Thme Secretariat observed that the issues wt'ere being clarified as the dis-
cussion continued. Licensing systemns could be composed of both
Articles XVI and XVII and Article VI:4 measures. There was no overlap.
In the GATS context, there needed to be distinction between a licensing
system and its various components, in ternis of their different require-
mnents and different mneasures. Article VI:4 was not designed to handle
ineasures scheduled under Articles XVI and XVIL."
Although the prior paragraph suggests movement toward a consensus, subse-

quent minutes of uie WTO Wot king Party on Domestic Regulation suggest that this
dispute may not hav'e been entirely ended. In December 2002, the WPDR Chair noted:

the re-entergence of an old discussion in the Working Party, i.e. the dis-
tinction bert'een Article VI:4 measures and those under Articles XVI
and XVII. Many delegations had made the point in the WPDR that the
drafters of the GATS had very clearly visualized explicit definitions of
the market access and national treatmnent measures that Members could
impose, lie stated. A separate distinction was made for all the other nomi-
discriminatory, typically non -quantitative barriers that alffcted the

57. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 11 May
2001, Note by the Secretariat, SIWPDR/IM/I 1 (7 June 2001) at p. 9, 3 of the attached "Informal
Summary of Discussions on the Checklist of Issues for WPDR."

58. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 3 July
2001, Note by the Secretariat, S/WPDRJM/I I (16 August 2001) at p. 13, 1 3 of the attached
"Informal Summary of Discussions on the Checklist of Issues fur WPDR."



THE PROFESSIONAL LAWYER

conditions of entrY or operation of service suppliers."
Despite the presence of some disagreement that is reflected in these minutes

of the Working Party on Domestic Regulation, I have proceeded on the assump-
tion that the four questions posed by the WPDR Chair reflect the current consen-
sus among WTO Member States on the relationship between Article VI:4 on the
one hand and Articles XVI and XVII on the other hand. Therefore, when trying
to decide what legal services measures would be subject to any Disciplines, one
should begin by defining them in the negative. Article VI:4 measures that might
be the subject of Disciplines are those measures that are neither "market access"
nor "national treatment" measures, nor subject to any other provision in the
GATS. on the other hand."

C. Defining Article V:4 Measures in the Aflirmative - They Are
"Qualification Requirements and Procedures, Technical Standards And
Licensing Requirements"

The direction in GATS Article V:4 to develop "any necessary Disciplines"
applies with respect to "qualitication requirements and procedures, technical stan-
dards and licensing requirements" that create unnecessary barriers to trade, Therefore,
in order to answer the seemingly simple question of"to what would the Accountancy
Disciplines apply?" one must understand the meaning of the terms "qualification
requirements and procedures, technical standards and licensing requirements."

The meaning of these terms, however, is not universally understood within
the legal profession. For example, members of the IBA's WTO Working Group
initially disagreed about the meaning of these terms.' Thc Discussion Paper pre-
pared for the May 30, 2003 IBA WTO/GATS Forum observed that:

(here is no clear understanding or consensus in the world about the mean-
ing of the terms "'licensing' and "'qualification."' To state it diffierently,
for lawyers who are not trade law experts, the terms "licensing" and "qual-
ification" do not necessarily have the meanings used in the WTO.
Moreover, to non trade-law lawyers, the terms "'licensing' and "'qualifi-
cation' mean different things in different jurisdictions in the area of legal
services. In some jurisdictions, "'quafification"' means 'the route to access
to the full local title of lawyer"' and "'licensing'" mcans "'the route to
access to something less than the full local title of lawyer'". It is believed
that, in some jurisdictions, exactly the opposite meanings to the two words
apply. Furthermore, the IBA resolutions do not distinguish between "quali-
fication" and "licensing," as do the GATS and the Accountancy Disciplines.

59. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 4
December 2002, Note by the Secretariat, S/WPDR/MJ19 (29 January 2003) at p. 3, 16.

60. As the four questions summarized by the Chair suggest, one must also make sure that the provi-
sion in question is not covered by other provisions in the GATS. I recognize that this step must be under-
taken, but have concentrated in this paper on Step 1 (item a in the Chair's lisL) See supra note 54.

61. I am one of the members of this Working Group and engaged in vigorous debates with anoth-
er Working Group member, Jonathan Goldsmith, about the meaning of these terms.
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Because the terms "licensing" and "qualification" are not universally under-
stood within the legal profession, the original IBA WTO/GATS Forttl Discussion
Paper suggested that a definition of these terms be added to any Disciplines
applicahIe to the legal profession. 2

Although the liA IVIlO/GATS Forom Discussion Paper originally offered a
different definition,"- the IBA WTO Working Group ultimately recommended
adoption of the definitions of these terms that had been used within the WTO. The
WTO has never officially defined the terms "qualification requirements and pro-
cedures, technical standards and licensing requirements" that appear in GATS
Article VT:4. Nevertheless, the WTO Secretariat has issued an influential paper
that defined these terms. These definitions state:

Oualification requirements: these comprise substantive requirements
which a professional service supplier is required to fidil in order to
obtain certification or a licence. They normally relate to matters such
as education, examination requirements, practical training, experience
or language requirements.
Oualifcation procedutres: these are administrative or procehural rules
relating to the administration of qualification requirements. They' include
procedures to be followed by candidates to acquire a qualification,
including the administrative requirements to be mnet. This covers inter alia
where to register for education programmes, conditions to be respected to
registet; documents to be filed, fees, mandatory physical presence condi-
tions, altenzative ways to follow an educational programme (e.g. distance
learning), alternlative routes to gaini a qualification (e.g. through equiva-
lences) anzd organizing of qualif.ing examinations, etc.
Licensing requirements' these are substantive requirements, other than
qualification requirements, with which a service supplier is required to
comply in order to obtain fonal permission to supply a service. TheY

62. See Materials Distributed at the IBA WTO/GAT Forun. May 30, 2003, Item 3, IBA WTO
Working Group Discussioa paper at p. 26 (on file with author).

63. The IBA WTO Working Group originally rcconummendcd that the following underlined language
be added to Article IV(8) of the Accountancy Disciplines before they were extended to lawyers:

'In this and subsequent articles where the worids 'qualification' and 'licensing' appear, they
shall have the follhiing meaningv: 'qtuali/ication' shall mean the substantive requirements
that a lawer is required to hdfill to obtain a certificatiotn or license, such as education, exam-
ination requiretents, practice training and experience or lant ctate requiremnents. Licen vin g
reauirenments are those substantive requirements. other thtan qlualification rftluireitenitt with
which a la swer tamt cointdv it) order t) obtain formal peruisionn to vtpg~' legal services.
Thu. a It'TO MeMber State ,nay have both qualification atnd licensing reQuiretnets and pro-
cedures for "hl licensing" systems. which grant access to the fult local title of lawyer and in
"tintited licensig" tystetnlsstould they exist. which .grant access to xsin ehing les tha the
full local title of lawyer and for requiretnent (faty) that addilress tePnltotary services aro-
vided under hone title.'
See id. at p. 26.
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include measures such as residencv requirements, fees, establishment
requirements, registration requirements, etc.
Licensing Procedures; these are administrative procedures relating to
the submission and processing of an application for a licence, covering
such matters as time frames for the processing of a licence, and the
number of documents and the amouni of information required in the
application for a license.
Technical vtandards: these are requirements which may applv both to the
characteristics or definition of the senice itself and to the manner in
which it is petformed. For example, a standard may stipulate the content
of an audit, which is akin to definition of the service; another standard
mnay lay down rules of ethics or conduct to be observed by the auditor '

The definitions listed above are used widely within the WTO and tradc-law
communities. Moreover. it is my view that, from a lawyer regulatory perspective,
these definitions arc acceptable. Although it may on occasion prove difficult to
determine which definition best fits a particular provision, these definitions
appear workable and no more likely to create confusion or ambiguity than other
definitions. They also seem preferable to the definitions originally offered by
members of the IBA WTO Working Group, in which distinctions were drawn
between the terms "qualification" and "licensing" depending on whether the
lawyer received a full license, such as the title "attorney at law" in the U.S., or a
limited license, such as the titled "registered foreign legal consultant." Therefore,
T recommend that when those in the lawyer regulatory community think about
which legal services provisions would be subject to Article VI:4 Disciplines, they
use the definitions listed above to define the terms "qualification requirements
and procedures, technical standards and licensing requirements."

D. Tdentifying When Measures Are Covered by the Market Access or
National Treatment Provisions and Thus Could Not be the Subject of and
Article VI:4 Disciplines

As the discussion above noted* in order to determine whether a particular
legal services provision would be subject to any Disciplines that are developed,
one must begin by asking whether the legal services provision could be consid-
ered to be a "market access" or "national treatment" provision or covered by other
aspects of the GATS. If so, then the legal services measure would NOT be subject

64. See The Relevance of the Disciplines of the Agreements on Technical Barriers to Trade (Tbt)
and on hIport Licensing Procedures to Article V.4 of the Geteral Agreement on Trade in Services:
Note by the Secretariat, SAVPPS/W/9 (I1 Sept. 1996) at 10 4. This document is available. among other
places, at http://www.personal.psu.edu/facutyvfls st3/secretariat%20papers%20re%20accountan.
cy.him (last visited Dec 12, 2003). These definitiurt's were repeated in the Secretariat's Paper Article
VI:4 of the GATS: Disciplines on Domestic Regulation Applicable to all Services, Note by the
Secretariat, SICPWI 96 (1 March 1999) at T9 4. Among other places, this document is available at
http://www.petsoinal.psu.cdu/faculty//s L3 selected%20secretariat%20papers.hm (last visited Dec.
12, 2003).
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to any Disciplines. Therefore, in order to answer the seemingly simple question
of "to what lawyer rules would the Disciplines apply?" one must understand the
meaning of the terms "market access" and "national treatment." Accordingly, a
further examination of the "market access" and "national treatment" provisions in
the GATS is now in order.

1. GATS Article XVI - Market Access
Article XVI of the GATS, which is the market access provision, is an impor-

tant provision both in its own right and because it is implicated when determining
what provisions could be subject to Disciplines developed pursuant to GATS
Article VI:4. It states:
Article XVI
Market Access

1. With respect to market access through the modes of supply identified
in Article 1, each Member shall accord sen,ices and service suppliers of
alv other Member treatment no less faiourable than that provided for
under the tenns, limitations and conditions agred and specified in its
Schedule. "

2. In sectors where market-acce.ss commitments are undertaken, the
measures which a Member shall not maintain or adopt either ol tie
basis of a regional subdivision or ol tile basis of its entire territory
unless othenvise specified in its Schedule, are defined as:
(a) limitations on the number of service suppliers whether in the

fonn of numerical quouts, monopolies, exclusive ser,ice sup-
pliers or the requirements of an economic needs lest;

(b) limitations on the total value of sen,ice transactions or assets
in the forn of numerical quotas or the requirement of an eco-
nomic needs test;

(c) limitations on the total number of service operations or on tie
total quantiry of service output expressed in terms of desig-
nated numerical units in the fori of quotas or the requirement
of an economic needs test;",

(d) limitations on tie total number of natural persons that maY be
employed in a particular service sector or that a service sup-
plier May employ and who are necessary.for, and directly relat-

65. The following footnote appears in the GATS at this location: "If a Member undertakes a mar-
ket-access commitment in relation to the supply of a service through the mode of supply referred to
in subparagraph 2(a) of Article I and if the cross-border movement of capital is an essential part of
the service itself, that Member is thereby committed to allow such movement of capital. If a
Membcm undertakes a market-access commitment in relation to the supply of a service through the
mode of supply referred to in subparagraph 2(c) of Article I. it is thereby committed to allow relat-
ed transfers of capital into its territory."

66. The following footnote appears in the GATS at this location: "Subparagraph 2(c) does not
cover measures of a Member which limit inputs for the supply of services."
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ed to, the supply of a specific service in the fona of nnerical
quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal enti-
ty or joint venture through which a sernice supplier may sup-
plh a service; atnd

(fj limitations on the participation of foreign capital in terms of
mnaxinitin percentage litnit on foreign shareholding or the total
value of individual or aggregate foreign investmentA

The language of Article XVI thus requires WTO Member States to take cer-
lain action, on the one hand, and prohibits WTO Member States from othcr action,
on the other hand. Article XVI: I requires Member States to honor, for all WTO
Member States, those obligations that the country included in its Schedule of
Specific Commitments." Article XVI:2, on the other hand, prohibits certain
actions. It identifies certain types of provisions or measures that are prohibited
with respect to those service sectors included on a country's Schedule of Specific
Comm itinents.

There is an imporlant exception in Article XVI, however. A WTO Member
Slate is permitted to have the type of restriction that is otherwise prohibited by
Article XVI:2, provided that the btherwise offending measure was listed in the
WTO Member State's Schedule of Specific Commitments. This exception is autho-
rized by the language in Article XVI:2 that states: "unless otherw'se specified in its
Schedule .. "In other words, if a country (properly) listed a particular legal ser-
vices measure in its Schedtle of Specific Commitments, then the country is per-
muited to retain that measure, even though the legal services'measure is the kind of
"market access" measure that otherwise would be prohibited by Article XVI:2.
Because of this exception in the GATS. one would not know whether a legal ser-
vices "market access" measure contravened GATS Article XVI:2 unless one also
checked the WTO Member State's Schedule of Specific Commitments.

There are some lawyer regulatory provisions that are easy to recognize as
"market access" provisions. For example, even a non-trade law expert might rec-
ognize as a market access provision a rule that places restrictions on the employ-
ment of foreign lawyers by locally established foreign firms. ft is certainly possi-
ble, however, that trade law experts would view some legal services measures as
"market access" provisions, even though this label might not he immedialely
apparent to the non-trade law expert. The subsections that seem most likely to be
implicated arc:

Article XVI:2(a): limitations on the nmnber of sen,ice suppliers
whether in the fort of numerical quotas, monopolies, exclusive service

67. See GATS. supra note 2, at art. XVII.
6N. For background information abou! Schedules of StIecific Commitnent.%, including information

on how to read a Schedule, see Terry, GATS' Applicability to Transnational Lawering, supra note
7, at pp. 1004-1012.



suppliers or the requirements of an economic needs test;
0 Article XVI:2(e): measures which restrict or require specific t.pes of

legal entity or joint venture through which a sen'ice supplier may sup-
ply a service; and

a Article XVI:2(f): limitations on the participation of foreign capital in
terms of mnavinuim percentage limit on foreign shareholding or the total
value of individual or aggregate foreign investment.

My conversations with trade law experts have convinced me that they are
morc likely than I am to view legal services measures as "market access" provi-
sions. Accordingly, non-trade lawyers probably would be well-advised tq consult
with trade experts when considering whether to view a lawyer regulatory measure
as a market access measure that is included within the list of measures in Article
XVI:2. Thus, dialogue between the lawyer regulatory and trade law communities
might help each of them better understand when a particular lawyer regulatory
provision should be considered to be a "market access" provision.

2. National Treatment
Unlike the GNTS' "market access" provision, cited above, the "national

treatment" provision in Article XVII does not provide a specific list of prohibited
actions. Instead, it simply states:
A rticle XVII
National Treatment

I. in tie sectors inscribed in its Schedule, and subject to an' conditions
and qualiiications set out therein, each Member shall accord to services
and service suppliers of any oilier Member: in respect of all measures
affecting the supply of services, treatnent no less favourable than that
it accord.s to its own like services and service suppliers."9

2. A Member may meet the-requirement of paragraph 1 by according to
servires and service suppliers of any other Member either forinally
identical treatment orJ'rnallh 'vjere'nt treatment to that it accords to
its owni like services and service suppliers.
3. Formally identical orformaly diffemrent treatment shall be considered
to be less favourable if it modifies tie conditions of competition in
favour of sen,ices or service suppliers of the Member compared to like
sen,ices or service suppliers of any other Member:
As difficult as it is to know exactly how to apply the "market access" provi-

sion in the GATS to legal services, 'it is probably even more difficult to know how
to apply the "national treatment" provision in Article XVII. This is because
Article XVII prohibits both "formally identical" and "formally different" treat-

69. The following footnote appears ia the GATS at this location: "Specific conjuitnents
assumed under this Article shall not be construcd to rcquirc any Member to conpcnsatc for any
inherent competitive disadvantages which result from the foreign character of the relevant services
or service suppliers."
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ment of foreign and domestic lawyers whenever the regulations modify the "con-
ditions of competition in favour of services or services suppliers [of the Home
State. I" Footnote 10 to the GATS adds an explanatory statement when it says:

Specific commitnments assumed under this Article shall not be con-
sit-ted to require an'y Member to compensatejbr any inherent competitive
disadvantages which result fronz the foreign character of the relevant ser-
vices or setvice suppliers.'

Despite this explanatory footnote, I suspect that reasonable minds might
sometimes differ about whether a lawyer regulatory measure constitutes an Article
XVII "national treatment" measure. Although many lawyers probably could reach
consensus about whether a legal services measure, on its face, constitutes dejur-e
discrimination and treats foreign lawyers differently, it may be difficult to reach a
consensus on whether a particular measure that appears to be neutral on its face
constitutes de facto discrimination and alters the "conditions of competition" for
the foreign lawyer. The jurisprudence of the U.S. Constitution Equal Protection
Clause demonstrates the difficulties that courts have had, even within a single legal
culture, to determine what constitutes defacto discrimination.

Finally, it is important to realize that that the GATS allows a country to "opt
out" of the "national treatment" obligations in Article XVII, just as it allowed a
country to "opt out" of the "market access" provisions in Article XVI. A country
may limit its "national treatment" obligations, provided that any limitations are
listed on the WTO Member State's Schedule of Specific Commitments. This is
because of the language in Article XVII: I that states that Members must accord
national treatment in the sectors inscribed in their Schedules, "subject to anty con-
ditions and qualifications set out therein".

One of the most important points to understand about the GATS is that the
effect of all of its provisions, taken together, is to PERMIT certain types of dis-
criminatory treatment by a country towards foreign lawyers provided that the dis-
crimination is disclosed. The GATS does not prvhibit discrimination against foreign
lawyers, but it does require that any such discrimination be "transparent," that is,
that it be acknowledged by the WTO Member State and brought out into the open.

The method by which discriminatory treatment and other barriers against
foreign lawyers are made "transparent" is through a document each WTO
Member State files called its Schedule of Specific Commitments.7'

These Schedules are very difficult to read for non-experts, however. If a
country lists a service sector in the first column of its Schedule, it must thereafter
comply with the "market access" and "national treatment" obligations for that ser-

70. See GATS. supra note 2. at Article XVII, n. 10.
7 1. See G.irs, supra note 2, at Article XVI:2 ("unless otherwise specified in its Schedule... ") and

Article XVII: I ("In the sectors inscribed in its Schedule, and subject to an), conditions and qualift-
catiov .set out therein. "
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vice sector, except as otherwisc noted in its Schedule.' The Schedule is made
even more difficult to read, however, because the "market access" and "national
treatment" exceptions are "scheduled" or listed according to four "Modes of
Supply." These "Modes of Supply" are discussed in the IBA GATS Handbook and
deal with the method by which the Ilegall service reached the consumer. For
cxamplc, in Mode 1, the service itself crosses the border, such as by fax. In Mode
4, the service-provider or lawyer crosses the border.73

For each of the four modes of supply, WTO Members are permitted to write
"unbound" in the "market access" or "national treatment" columns. The term
"unbound" means that no commitments are being undertaken for that mode. In
other words, if a WTO Member State writes "unbound" in its Schedule, that
means that the WTO Member retains full flexibility to introduce any measures
that might limit market access or national treatment in that mode, i.e., to act in a
discriminatory fashion towards foreign lawyers."

As this discussion shows, the GATS permits certain types of discriminatory
treatment provided that such discrimination is disclosed or that no commitment is
made for that particular service "sector." Regardless of what country chooses to
do on its own Schedule, however, it is clear that IF a legal services regulatory
measure can he described as covered by the "market access" or "national treat-
ment" provision, then that legal services regulation will not be covered by any

72. A WTO Member State is only subject to the market access and national treatment provisions
for those service sectors that are listed on the Member's Schedule of Specific Ctointittents. These
service sectors arc listed in the first column of the Member's Schedule. The Member can limit the
extent of market access it grants to foreigners hy "scheduling" or listing these restrictions in the mar-
ket access (Article XVI) column of its Schedule of Specific Conittnctts. ). The market access col-
umn is the second column on tile Schedule. It should be noted that market access restrictions can
be eider discriminatory (applying only to foreigners) or non-discriminatory (applying to both fori-
eigners and nationals). Restrictions on national treatment (i.e.. measures which discriminate against
foreigners) also can be "scheduled" or excepted by listing them under the national treatment (Articld
XVII) column, which is the third column otn a Schedule. Read together. these two columns provide
foreign suppliers (i.e. foreign lawyers and law firms) with information on the extent of access they
will have to a market, such as the U.S. legal services market, and any special conditions that apply
only to them as foreign suppliers.

Measures that arc restrictions on both market access (Article XVI) and national treatment
(Article XVII) need only be scheduled under the market access column. See GATS. supra note 2,
at Article 20:2 ("Measures inconsistent with both Articles XVI and X'VII shall be inscribed in the
culumn relating to Article XVI. In this case the inscription will he considered to provide a condi-
tion or qualification to Article XVII as well"). Unfortunately for novices, the WTO website "Guide
to reading a "Schedule" does not mention this. See IWTOi Guide to Reading the GATS Schedhle
of Specific Conmitments. and the List of Article II (MFN) Exemnptions, available at
http://www.wto.org/englishitralop-e/serv -c/guideI _c.htm (last visited Dec. 12, 2003).

73, See IBA GATS Handbook, supra note 10, at pp. 23-25.
74. For example, a WTO Member can choose to place'linits on market access and/or national

treatment for mode 3 (commercial presence) while scheduling no restrictions for market access
and/or national treatment on mode I (cross-border supply) and making no commitment at all
("Unbound") on market access and/or national treatment for tiode 4 (movement of natural persons).
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Disciplines developed pursuant to GATS Article VI:4.
3. Other Measures That Might Preclude Coverage in any Disciplines

In addition to excluding "market access" and "national treatment" measures,
the Chair of the Working Party on Domestic Regulation has stated that a legal ser-
vices measure would be excluded from GATS Article VI:4 Disciplines if it is
addressed by other provisions of the GATS." The other provisions in the GATS
that have been explicitly noted are Articles II (Most-Favored Nation Treatment);
II (Transparency); VII (Recognition) and IX (Business Practices.) 6 Although one
clearly most engage in this part of the analysis, WTO Member States have tend-
ed to concentrate on issues related to the distinction between market access and
national treatment on the one hand and ArticleVl:4 measures on the other hand.
Accordingly, because it would make this article unmanageable to focus on all
other provisions of the GATS and because Member States have focused on mar-
ket access and national treatment, I have omitted the detailed analysis that would
be required for this step in the :casoning process. If, however, a legal services pro-
vision were addressed by another GATS provision, then it would not he subject to
Article VI:4 Disciplines.

E. WTO Efforts to Develop "Examples" of Domestic Regulation
Measures

One might have expected that it would be easy for the trade law community,
if not the lawyer regulatory conmmunity, to recognize when a particular measure,
such as a legal services measure, is a "market access" or "national treatment"
measure and thus not subject to Article VI:4 Disciplines. This turns out not to be
the case, however. Even within the trade law community, experts have difficulty
agreeing on the labels that should be attached to a particular measure.

Part of the difficulty, of course, lies in the fact that it is difficult to detcmline,
in the abstract. whether a measure is discriminatory and violates the "market
access" or "national treatment" provisions. It may be especially difficult to know
whether "fortnalv identical treatment nodifies the conditions of competition in

favor of serice suppliers of the Member" without knowing the specific facts of'
the regulation in question, the country in question, the effects on the non-native
service supplier and other fact-specific and context-specific information.

Thus, even for trade law experts, it may not be completely easy or straight-
forward to identify those legal services measures that would be subject to GATS
Article VI:4 Disciplines. A review of the minutes of the WTO Working Party on
Domestic Regulation reveals that WTO Member States have spent significant
amounts of time discussing precisely the question of which measures would be
subject to Disciplines. For example, the minutes of the meeting of October 2,

75. See, e.g., See Working Party on Domestic Regulation - Report on the Alecting Held on I July
2003 -Note by the Secretariat, SIWPDR/M/22 (22 Sept. 2003) at 71.

76. See id.
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2000 meeting attach, for the first time, a "Sumintary of the Informal Discussion
on the Checklist of Issues for WPDR." 71 Item I on this summary indicated that:

Members agreed to have the Secretariat list examples of the kinds
of measures that would be addressed by disciplines under GATS Article
111:4, based on contributions by Members and a review of the Working
Part), on Professional Services accountancy materials by the
Secretariat. The Chairman noted that the elaboration of this list would
not preclude parallel discussions aniong Members on the same issuwe."
Acting upon the instructions received at this meeting, the WTO Secretariat

presented an "Examples" paper at the May 11, 2001 mecting of the Working Party
on Domestic Regulation."I The minutes of this meeting indicate that "Ir mlany del-
egations supported the Examples paper, but said it needed to be expanded and the
examples made more precise. "S During their October 2, 2001 meeting, Members
continued their discussion of the "Examples" paper, but the WPDR Chairperson
urged them to consider the issues further before asking the Secretariat to revise
the Examples paper.' WTO Member States continued to debate the issue of what
constitutes measures subject to Disciplines during their meeting in November
2001."- In June 2002, the WTO Member'States discussed the issue further, focus-

77. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 2 October
2000, Note by the Secretariat, S/WPDR/MJ8 (17 Nov. 2000).

78. See id. at p. 4.
79. See WTO Working Party on Domestic Regulation, Report on the Meeting field on 11 May

2001, Note by the Secretariat, S/WPDRIM/I I (7 June 2001).
80. See id. at p. 12, I of the attached "Informal Summary of Discussions on the Checklist of

Issues for WPDR.'.
81. See W T O Working Party on Domestic Regulation, Report on the Meeting Held on 2 October

2001. Note by the Secretariat, S/WPDR/M/13 (21 November 2001) at p. 8,.T I1 of the attached
"Informal Summary of Discussions on the Checklist of Issues for WPDR." Unfortunately, the
October 2001 Minutes are the last minutes that contain as an appendix the "Informal Summary of
Discussions on the Checklist of Issues for WPDR." During the March 2002 meeting, the Chairman
of the Working Party on Domestic Regulation noted that in accordance with a request made during
the November 2001 meeting, the "Informal Sumnmary of Discussions on the Checklist of Issues for
WPDR" would not be attached to the minutes, but would be circulated separately as a "Job." See
WTO Working Party on Domestic Regulation. Report ot the Meeting Held 6n 12 March 2002, Note
by the Secretariat, S/WPDR/M/I 5 ( 10 April 2002) at p. 1, 'j 3. The consequence of this action is that
the "Informal Sununary" is no longer publicly available since WPDR Minutes are public docu-
ments. but "Jobs" are non-public documents. See Terry., GATS' Applicability to Transssational
Law 3yerinsg. supra note 7, at n. 154 (citing an E-mail from John Dickson to Laurel S. Terry, (June 26,
2001) that stated that "Jobs are internal documents and not available to the general public." Mr.
Dickson did not provide his title, but answered an c-mail inquiry to puhlicCwto.nrg, which was the
address given on WT() document dissemination facility webpage.) The issue of "derestriction" of
informal documents was considered in October 2002, but no action was taken. See WTO Working
Party on Domestic Regulation, Report on the Meeting Heldon 16Jsly 2002, Note by the Secretria t,
SIWPDR/M/17 (I October 2002) at p. 4,9 21.

82. See WTO Working Party on Domestic Regulation, Report on the Meeting field on 29
November 2001, Note by the Secretariat, S/WPDR/M/14 (29 January 2002) at pp. 1-2.
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ing on, among other things, additional examples that had been submitted by
Thailand.' During the July 2002 meeting, WTO Member States discussed the
revised version of the "Examples" paper that the Secretariat had circulated after
the prior meeting.Y The "Examples" paper was again revised and circulaled in
connection with the October 2002 meeting. 5 This second revision included an
additional annex, which consisted of a summary of the discussions. A third revi-
sion of the "Examples" paper was issued on December 2, 2002.6 At the time this
article was written, WTO Member States had considered the seventh revision of
this "Examples" paper.'

Although these "Examples" papers have not yet been made publicly avail-
able by the WTO,1' some of the recent minutes of the Working Party on Domestic
Regulation suggest vigorous discussion about the types of measures that should
be considered to be "domestic regulation" measures subject to Article VI:4. Japan,
for example, submitted an informal paper (and thus not publicly available).
According to the Minutes of the meeting:

The paper highlighted two issues regarding the factual antflysis of
existing GA TS disciplines. The first was a factual a'nalysis of the rela-
tionship between the existing disciplines or obligations under the GATS.
and the t),pes of measures, laws or regulations to which such disciplines
or obligations applied. A diagram on the third page of the paper illts-
trated the relationship. Japan's preliminary obsevations were con-
tained in sub-paragraph (c) of para 1 of the paper, and showed how
some disciplines and obligations applied across the board, and how
others only applied to sectors where specific commitnents had been
made. Although such observations were already known, Japan believed
a structured analysis was usefid. The secondpart of Japan 's paper high-
lighted the relationship betiween any fiture disciplines and measures
falling under GATS exceptions provisions. The delegation stressed that

83. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 4 and 7
June 2002, Not,' by the Secretariat, SIWPDR/M/16 (8 July 2002) at p. 6.1 41-45.

84 See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 16 July
2002, Note by the Secretariat, SAPDR/M/17 (I October 2002) at p. 3, In 4-8. The revised
Examples paper is "(Examples of Measures to be Addressed by Disciplines under GATS Article
VI:4, JOB(02)/20/Rcv.I, also dated 12 July 2(2). See id. at 1 2.

85. See WTO Working Party on Domestic Regulation, Report on the Meeting Held on 22 October
2002. Note by the Secretariat, S/WPDRIM/ 18 (3 December 2002) at p. 1, $5. The revised Examples
paper is "Examples of Measures to be Addressed by Disciplines under GATS Article VI:4",
JOB(02)/2OfRev.2 dated 18 October 2002. See id. at 9 5.

86. See WTO Working Party on Domestic Regulation, Report on ithe Meeting Held otl 4
December 2002, Note by the Secretariat, S/WPDR/M/19 (29 January 2003) at pp 1-2. " 7. The
revised Examples paper is "Examples of Measures to be Addressed by Disciplines under GATS
Article VI:A", JOB(02)/20/Rcv.3 dated 3 December 2002. See id. at 7.

87. See 2003 Annual Report of the Working Party on Domestic Regulation, supra note 6.
88. See supra note 8.
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disciplines under Article 1:4 should not prevent measures under the
exceptions provisions. The paper contained Japans preliminaty obser-
vations, and they wished to hear the views of oiher Memtbers.'
Several months later, China also submitted a paper.90 The Working Party on

Domestic Regulation also has recently considered papers submittcd by the
European Union and Singapore and a revised paper by Japan."' Thus, there con-
tinues to be a wealth of discussion on these issues in the Working Party on
Domestic Regulation.

In my view, these minutes of the Working Party on Domestic Regulation sup-
port the conclusions that:

I) even when there is agreement on the governing principles, it is not neces-
sarily easy to apply those principles in order to determine what types of measures
constitute Article VI:4 measures subject to Disciplines; and

2) the WTO Secretariat has produced several documents that summarize the
discussions of WTO Member States that would be useful to have publicly avail-
able as the world's legal professions perform their domestic consultations about
the suitability of using the Accountancy Disciplines.

F. The Need For a Legal Services-Specific "Examples" Paper
As the above discussion shows, those in the lawyer regulatory community,

myself included, clearly need assistance and guidance in determining which legal
services regulatory measures would be subject to Article VI:4 Disciplines. What
may be less obvious from that discussion, however, is that those in the trade law
community could use information and guidance to understand what kinds of
lawyer regulatory measures exist. Both as a general matter and in the course of
preparing this paper, I have had numerous conversations with trade law experts
who are not familiar with lawyer regulatory measures. Sonic of those with whom
I have spoken are not lawyers and some of the lawyers with whom I have spoken
are not from the legal tradition ats I am. As a result of my conversations, I became
convinced that: 1) some trade law experts were not particularly familiar with
lawyer regulatory issues; and 2) many thought it would be helpful to know more
about the different types of legal services regulations. As a result, these conversa-

89. See WTO Working Party on Domestic Regulation. Report on the Afeeting Held on 4
lecember 2002, Note by the Secretariat, SIWPI.)IM/19 (29 January 2003) at p.3. 12. This paper

was JOB(03)45.
90. See id. at p.2, 10. This paper, like Japan's paper, was an informal paper and is not publicly

available. Its citation is JOB (02)/203 dates 2 December 2(X)2. See id.
91. See, e.g.. Working Party on Domestic Regulation - Report on the Meeting Held on I July

2003 - Note by the Secretariat, S/WPDR/M/22 (22 Sept. 2003) at 1 25-28 (discussing Singapore's
paper JOB(03)111l3 II June 2003); 9 49-66 (discussing the European Community's paper,
Communication Front 7 he European Community And Its Menber States, Proposal For Disciplines
On Licensing Procedures, SAVPDRI/W25 (10 July 2003)) and IN 68-73 (discussing the Chinese
Taipei paper entitled E.amples of Measures to be Addressed hy Disciplines thider GATS Article
V1:4). At this meeting, the WVDR menbcrs also discussed a revised version or Japan's paper.
JOB(03),15/Rev I (30 April 2003). See id. at 91 17-31.
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tions convinccd mc that those in the lawyer regulatory community can serve as
useful a role for the trade law experts as the trade law experts can serve for the
lawyer regulatory community.

Accordingly, Annex I to this article provides specific examples of lawyer
regulatory measures. These examples are drawn from several jurisdictions and
can provide the basis for a dialogue among all interested persons in an effort to
develop a better understanding about which legal services measures would be
subject to any resulting Disciplines.
IV. Conclusion

In sum, the question posed by this article is-in fact-quite a difficult. It
turns out that it is not very easy to respond to the seemingly simple question that
asks: "which U.S. legal services provisions would be governed by any new WTO
Disciplines?" Despite the difficulty of answering this seemingly simple question,
I continue to believe that it is important for all lawyers, but especially those in the
lawyer regulatory community, to consider the suitability of applying the WTO's
Accountancv Disciplines to lawyers. It is quite possible that the WTO develop-
ments referred to in this paper will turn out to be a tempest in a teapot and not
affect in the least U.S. regulation of lawyers. It is a much safer course of action,
however, for lawyers to monitor these developments and contribute to the emerg-
ing discussion, debate and policy.

My one-sentence response to the question posed by this article is that I recom-
mend that lawyers use the methodology developed in the WTO when thinking about
whether a particular legal services measure would be subject to any GATS Article
VI:4 Disciplines. This multi-step methodology requires one to first determine
whether a particular measure is excluded from coverage by the Disciplines. Only
after this analysis has been done should one determine whether the legal services
measure is included among the measures that are subject to Article VI:4 Disciplines.

Using this methodology, one would first consider whether the legal services
measure in question is a "market access" or "national treatment" measure. If so,
the legal service provision would not be subject to any GALrS Disciplines. A legal
services measure is a "market access" provision if it can be characterized as the
type of measure set forth in GATS Article XVI:2. Thus, a legal services measure
would NOT be subject to Disciplines if it involves, among other things:

limitations on the number of serice suppliers whether in the Jorn of
numerical quotas, monopolies, exvclusive service suppliers or the
requirements of an economic needs test;

* measures which restrict or require specific types of legal entity or joint
venture through which a service supplier nay supply a sen,ice; or

* limitations on the participation of.foreign capital in terms ofmnaixinumn
percentage limit on foreign shareholding or the total value of individual
or aggregate foreign inesnnent.

In addition, a legal services measure would not be subject to Disciplines if
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that legal services measure treats foreign lawyers less favorably than the WTO
Member State treats its own lawyers, A measure that treats foreign lawyers less
favorably is governed by the National Treatment provision of the GATS; such
legal services measures would not subject to Disciplines. Both forinally identical
treatment and fomall v different treatment can be considered less favorable if the
treatment modifies the conditions of competition in favor of domestic, U.S.
lawyers. Finally, one must ask ifthe legal services measure is subject to any other
provision of the GATS. If so, the legal services measure will NOT be subject to
Article VI:4 Disciplines.

Having completed this first step of the analysis and determined whether the
legal services measure in question is excluded from scope of the Disciplines, one
may then consider whether the particular legal services measure in question is
included among the types of measures that would be subject to any Disciplines
developed pursuant to GATS Article VI:4. Thus, Disciplines could only apply to
legal services measures that can be characterized as "qualification requirements
and procedures, technical standatzIs aid licensing requirements.

As noted above, I recommend that in affirmatively defining these terms, one
should use the definitions developed by the WTO Secretariat. These definitions
are as follows:

Qualification requirements: these comprise substantive requirements

which a professional sen,ice supplier is required to Jidfil in order to-
obtain certification or a licence. They norinall' relate to inatters such
as education, examination requirements. practical training, experience
or language requirements.
Qualification procedures: these are administrative or procedural rles
relating to the administration of quatlijfcation requirements. They include
procedures to be followed by candidates to acquire a qualification,
including the administrative requirements to be met. This covers inter alia
where to register/fbr education programmes, conditions to be respected to
register, documents to be filed, fees, mandatory physical presence condi-
tions, altenrative ways to follow an educttional progranme (e.g. distance
learning), alternative routes to gain a qualification (e.g. through equiva-
lences) and organizing of qualifying examinations, etc.
Licensing requirements: these are substantive requirements, other than
qualification requirements, with which a service supplier is required to
comply in order to obtain formal permission to supply a service. 7hey
include measures such as residency requirements, fees, establishment
requirements, registration requirements. etc.
Licensing procedures: these are administrative procedures relating to
the submission and processing of an application for a licence, covering
such matters as ine fr-ames for the processing of a licence, and the
number of documents and the amount of infonration required in the
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applicatrion Jor a license.
Technical standards: these are requirements which may appy both to
tire characteristics or definition of the sen,ice itself and to the manner in
which it is performed. For example, a standard may stipulate tire content
of an audit, which is akin to definition of the sen,ice; another standard
may lay down rules of ethics or conduct to be obsered by the auditor:
In conclusion, the question posed by this article is - in fact - quite a difficult

question to answer. My short-term goal for this article was not to cover new
ground, but to act as a bridge from the trade law community to the lawyer regu-
latory community so that the lawyer regulatory community can better understand
the difficult question of which legal services measures might be subject to
Disciplines". My long-term goal is to encourage ensuring greater participation
and dialogue on these issues by all lawyers.

92. As noted in the text, my goals for lids article were very modest. I do not purport to be break-
ing any new ground in this article when analyzing the measures subject to Article VI:4 nor do I pur-
port to review the wealth of existing literature on this topic. See. e.g., Dr. Markus Krajewski,
NATIONAl. REGULATION AND TRADL LIIJt.IRzAI ION IN StRvIcui's - Tim LLGAI. INI'ACI Ut' nI iti GtiLiRk.
ArI' wI: Nr ON TRAD IN SI'iv vI's (GATS) ON NATIONAL REGULATORY ALToNoIY, (Kiuwer Law
International, 2003); Joel Trachtman. Lessons for GATS Article I from SPS TBT and GAiT
Treatment of Domestic Regulation, Paper Presented at the OECD Experts Meeting (2002) available
at htlp:H/papers.ssm.cnmlsol3/papers cfm9abstract_id=298760 (last visited Dec. 12, 2003).
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Annex: Examples of Legal Services Regulations
The purpose of this article was to respond to the following question: to what

kind of legal services provisions would an WT'O Disciplines apply? As this arti-
cle has explained, this seemingly simple question is, in fact, quite difficult and
requires a multi-part analysis. In order to answer this question, one should begin
the analysis by asking whether the legal services measure in question is a "mar-
ket access" measure. "Market access" measures are set forth in GATS Article
XVI:2. If a legal services provision IS determined to be a "market access" pro-
vision, then it would NOT he suhjcct Io any GATS Disciplines.

The second step of the analysis is to ask whether a legal services provision is
addressed by the "national treatment" provision in the GATS, which is Article
XVII. There are two subparts to this analysis. The first subpart asks whether the
legal services measure, on its face, distinguishes between foreign and domestic
lawyers in a way that provides less favorable treatment for foreigner lawyers. The
second subpart asks whether a legal services provision that is facially neutral nev-
ertheless treats foreign lawyers less favorably because it modifies the conditions of
competition in favor of domestic lawyers. If the answer to either of these subpart
questions is "Yes," then the legal services provision is subject to the national treat-
ment provision in the GATS (Article XVII). Stich n legal services measure would
NOT be subject to any Disciplines developed pursuant to GATS Article VI:4.

The third step of the analysis is to ask whether a legal services provision is
addressed by any other provision of the GATS. Possible GATS provisions that
might apply are: Articles I1 (Most-Favored Nation Treatment)); III
(Transparency); VII (Recognition) and IX (Business Practices). If the legal ser-
vices provision IS governed by another provision of the GATS, then it would
NOT be subject to any GATS Disciplines.

The final step of the analysis asks whether the legal services measure could
be characterized as "qualification requirements and procedures, technical stan-
dards and licensing requirement. "According to the WTO Secretariat's definition,
qualification requirements include the substantive requirements that a lawyer
would have to fulfill in order to be licensed. These requirements normally relate
to matters such as education, examination requirements, practical training, expe-
rience or language requirements. Licensing requirements include substantive
requirements, other than qualification requirements, with which a lawyer must
comply in order to obtain formal permission to supply a service. They include
measures such as residency requirements, fees, establishment requirements, reg-
istration requirements, and all other substantive requirements that are not qualifi-
cation requirements. Technical standards include rules of ethics. If the legal ser-
vices measures falls within these definitions and the answers to the prior questions
about market access, national treatment and other GATS provision was "no", then
the legal services measure could be subject to any Disciplines developed pursuant
to Article VI:4.
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This Annex includes examples of legal services qualification and licensing
rules. My reason for providing an annex of legal serviccs measures is so that
experts from the trade law and lawyer regulatory conmunity can have a conunion
and concrete basis for discussion about which legal services measures would he
subject to any Disciplines. I hope that this Annex can provide tie starting point for
developing a legal services-specific list of "Examples" that can supplement the
"Examples" paper developed in the WTO Working Party on Domestic Regulation.

One analytical weakness of this effort to develop "Legal Services Examples"
is that it may be difficult and perhaps impossible to engage in a meaningful dia-
logue without examining the specific language of specific measures. Ultimately,
however, I hope the benefits of such a list outweigh its weaknesses. In my view,
lawyers around the world cannot respond thoroughly to the WTO Member States'
requests for domestic consultations about whether to recommend adoption of the
Accountancy Disciplines unless they have some notion of the types of legal ser-
vices measures to which such Disciplines might apply. Accordingly, while there
may be no final answers, I hope that this list of E.vamples will be a useful tool in
generating discussion about these issues.

This Annex contains six colunis; these columns correspond to the steps of
the analysis described above. The first column identifies a particular type of legal
services measure and includes both U.S. and non-U.S. legal services measures.
The measures listed in the first column are sub-divided into four groups of mea-
sures. The first group of items includes requirements that have been imposed on
domestic and foreign lawyers to obtain the qualification from the jurisdiction to
practice law. The second group of items includes measures that sometimes are
imposed on lawyers in order to retain or maintain their license. The third section
identifies measures that have been applied to foreign lawyers seeking a limited
type of law license, often referred to as an "FLC or foreign legal consultant
license. The fourth section of the chart provides a series of questions that juris-
dictions might ask themselves with respect to the procedural aspects of all of their
measures. These procedural questions are based on the provisions of the
Accountancy Disciplines.
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Example of Legal Services Measures
that Might be Subject to GATS Article
VI4 Disclplines

I. Possible Admission IQualificationl
Requirements

A. Substantive Requirements

" Good moral character requirements'

" Attend law school for specific
number of years and meet specified
education requirements (3 in US):

- La~v school must be accredited by
ABA or other entity'

" Must take a bar exam'

" Must take an ethics exam'

" Many topics included on the bar
examO

" Reciprocity recognized'

. Apprenticeship may be required'

" Must attend a bar-administcred
course after law school'

-Must maintain an office in the state'O

Citizenship required'

Is this measure a
market access
provision co.
ered by Article
XVI:2 or the
(;ATS?

Does this mea-
sure treat fur.
eign and domes.
tic lawyers in a
formally differ.
ent way? If so, i
this measure a
national treat-
ment provision
covered h
Article XVII ol
the GATS?

If this measure
treats foreign
and domestic
lawyers in a for.
mally identical
way, is it a
national treat-
ment provision
covered by
Article XVII
because it alters
the conditions of
competition in
faor of the
domestic
lawyer?

Is this measure
covered hy
another provi.
sion in the
GATS? (e.g.,
Art. 11, Ill, NI,
IX)

Is this legal ser.
vices measure
covered by
Article VI4?
(qualification
licensing or
technical stan-
dards)
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Examples of Legal Services Weasures
that Might be Subject to GATS Article
Vi:4 Disciplines

" State residency required'2

" For' those licensed elsewhere, take
into account experience and examina-
tion and education'-

- Minimum age requirernent (e.g.. 21
or 26)'"

* Provide person/address for service
of process's

- Requirements regarding physical-
mental health"

- Limits on tie number of licenses
issued'"

• Pa) the required application fee'

• Certilicates or proof showing com-
pliance with various admission
requirements'"

- For pro hac vice admission (tempo-
rary admission to appear before a
court in one case), association of local
counsel or introduction to the court'"

, For pro hac vice admission (tempo-
raiy admission to appear before a
court in one case), agree to abide by
the state [Flost] ethics rules"

Is this measure a
market access
pro~ision cov-
ered by Article
XVI:2 of the
GATS?

l)oes this mea-
sure treat for-
eign and domes-
tic lawyers in a
formally differ-
nt way? If so. is

thi measure a
national treat-
ment provision
covered by
Article XnI of
the (ATS?

If this measur
treats foreign
and domestic
lawyers in a for.
mally identical
way, is it a
national treat.
ment provision
covered hi
Article XVII
because it alters
the conditions ol
competition in
favor of the
domestic
lawyer?

Is this measure Is this legal ser-
covered by vices measure
another provi-
sion in the
GATS? (e.g.,
Art. I1, 111, N9,
IX)

coered by
Article VI:4?
(qualification
licensing or
technical stan-
dards)
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Examples of Legal Services Measures
that Might b.: Subject to GA'S Article
Vh:4 Disciplines

Is this measure a
market access
provision cov-
ered by Article
XVI:2 of the
(;A'I'S?

Does this meu.
sure treat for.
eign and domes.
tic lawyers in a
formally differ-
ent way? Ifso, is
this measure a
national treat-
ment prosision
covered by
Article XMl of
the GATS?

If this measure
treats foreign
and domestic
lawyers in a for.
mally identical
way, is it a
national treat.
ment provision
covered by
Article XVII
because it alters
the conditions of
competition in
favor of the
domestic
law)er?

Is this meaure
cniered by
another provi-
sion in the
GATS? (e.g.,
Art. 11, I1, VI,
IN)

Is this legal ser-
vices measure
cosered by
Article V:4?
(qualification
licensing or
technical stan-
dards)

U1. Conditions for Maintaining A
Law License
A. Substantive Requirements -
Forms of Association

, Limits on who you can pmrner with
[only L's from your countryF

* Limits on who you can partner with
[unly Us and not nonlawyers - i.e.,
no MDPsP

* Limits on the Names under which a
firm may operite"

* In what legal form may a lawyer
practice? Partnership? Corporation?
Limited liability partnership?

B. Substantive Requirements -

Scope of Practice

* Limits on scope of practice le.g.,
only the state where licensedi"

C. Substantive Requirements _
Ethics and Discipline

- Lawyers must follow state ethics
rules"

- Home State must agree to reciprocal
disctplinc :'

* Mandatory Malpractice Insurance
required'
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Examples of Legal Services Measures
that Might be Subject to GATS Article
VI:4 Disciplines

Is thLs measure a
market access
provision cov-
ered by Article
XVI:2 of the
GATS?

Does this inea-
sure treat for.
eign and domes.
tic lawyers in a
formally differ-
ent way? If so, is
this measure u
national treat-
ment provision
covered by
Article XVII of
the GATS?

Ir this measure
treats foreigil
and domestic
lawyers in a for-
mally identical
way, is it a
national treat.
ment provision
covered b.
Article XVII
because it altern
the conditions ol
competition in
faior of the
domestic
lawyer?

Is this measure
covered by
another proii-
sinn in the
GATS? (e.g.,
Art. U, Ill, VI,
IX)

- Malpractice requirements must take
into account other insurance (disci-
plines)'
. Continuing legal education (CLE)
requirements"

1). Substantive Requirements -

Registration-Misc.

* Must pay annual fee (must be rea-
sonable per disciplines)

* liar Memhership required':

" Mandatory Contributions to Pension
Fund"

o Mandatory Contributions to unem-
ployment, illness or disability funds"

Lawyer must agree to submit to per-
sonal jurisdiction

Ill. LIMITED LICENSE IFLCI
REGIMES
A. Substantive Requirements -
Forms of Association
- Does the lawyer have the ability to
employ or be employed by local
lawyers?"

Must the FLC practice in association
with a local law firm or lawyers?"

Is this legal ser-
%ices measure
covered by
Article V4?
(qualification
licensing or
technical stan-
dards)
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Examplu of Legal Senices Measures
that Might be Subject to GATS Artlicle
%1:4 Disciplines

Is this measure a
market access
provision cov.
ered by Article
XVI:2 of the
GATS?

Does this mea-
sure treat for-
eign and domes-
lic lawyers in a
rormally differ-
cnt way? If so, is
this measure a
national treat.
ment provision
coiered b.,
Article XVII of
the GATS?

If this measure
treats foreign
and domestic
lawyers in a for-
mally identical
Way, is it a
national treat-
ment provision
coiered by
Article XVII
because it alters
the conditions of
competition in
ravor of the
domest ic
lawyer?

Is this measure
covered by
another proi-
sion in the
GATS? (e.g.,
Art II, 111, VI,
IX)

Are there limits on who you can
panner with lonly L's and not nun-
lawyers - i.e., no MDPs]? '

Arc there requirements that firms be
majority-owned by jurisdiction's
lawyers?"
- Are there limits on the names under
which a firm may operate? (e.g. may
they use the firm name used in the
Home State?)"
, In what legal form may the FLC
practice? 1ll1? LLC? Partnership?
Corporation, etc.?
B. Substantive Requirements -
Scope of Practice

- Limits on scope of practice lHome.
Int'l, 3'1 Country, I lost?]"

, Must provide Host State law under
supervision of a I lost Lwyer"
- Additional Exceptions (real estate,
court, domestic, etc.)"

C. Substantive Requirements -
Ethics and Discipline

. Follow Ethics Rules in Host'

, Subject to discipline in Host State"

H [ost notifies I tome State of any
ethics violations"

Is this legal ser-
vices measure
covered by
Article Vl:4?
(qualification
licensing or
technical stan-
dards)

_ _ _ , _ __ , . .... .. .. ... ..
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Examples of' Legal Services Measures
that Might he Subject to (AIS Article
VI:4 Disciplines

Is this measure a
market access
prosision coy.
'ered by Article
XVI:2 of the
GATS?

Does this mea-
sure treat for-
eign and domes-
tic lawyers in a
formally differ-
ent way? If so, is
this measure a
national treat-
ment provision
covered by
Article XVII of
the GATS?

If this measure
treats foreign
and domestic
lawyers in a for-
mall. identical
way, is it a
national treat-
ment provision
covered by
Article XVII
because it alters
the conditions of
competition in
favor of the
domestic
lawyer?

Is this measure
covered by
another provi.
sion in thc
GATS? (e.g.,
Art, Ill, I, N1
IX)

Is this legal ser-
vices measure
coicered by
Article VI:4?
(qualification
licensing or
technical stan.
dards)

I tome State must agree to reciprocal
discipline'

Mandatory Malpractice Insurance'

Malpractice requirements may take
into account other insurance in Home
State"7

D. Substantive Requirements -

Registration-Misc.

- FLC is a member of a recognized
legal profession in a foreign country
that is subject to effective regulation
and discipline by a professional body
or public authority"_

- Host jurisdiction may require FLC to
have a certain number of years of prior
practice as a lawyer (and may require
difTcrent numbers of years fur the head
lawyer in the FLC office and others)

-Host State may require the years of
prior practice to have taken place in
the I lome State, rather than in a dif-
ferent location"l

* Host State can consider whether its
own lawyers have a similar opportu-
nity in the FLC's country'
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Example of Legal Services Measures
that Nliht be Subject to GAI S Article
,I:4 Disciplines

- Application requires translated doc-
ument attesting to good standing in
Home State:

-Good standing certificate by "fresh",
e.g., less than 3 months old"

. Requirement that pror practice was
IN the I lome State"

. Rules requiring originals of Home
State documents"

. Rules about acceptable translations
of Home State documcnts6

" Proof of physical or mental health"

" Lawyer must agree to submit to per-
sonal jurisdiction"

* May require proof of good moral
character, including back-up docu-
nietation v

, Membtbrship in the Host State bar'

, Must notify Host State of any disci-
plinary action or change of status in
die Home State'
# Maintain office in the Host
Jurisdiction-'

* Mandatory Contributions to Pension
Fund"'

Is this measure a
market access
provisinn cov-
ered by Article
XVI2 of the
CATS?

I)nes this mca-
;ure treat for-
cign and domes-
Ic lawyers in a
rormally differ.
2nt isay? If so, is
this measure a
atIonal treat.

ment provision
overed by

krticle XVII of
the GA'fS?

Is this measure
covered hy
another provi-
sion in the
GATS? (e.g.,
Art. II, 11, VI,
IX)

Is this legal ser-
vices measure
covered by
Article VI:4?
(qualification
licensing or
technical stan-
dards)

If this measure
treats foreign
and domestic
law)ers in a for-
mally Identical
way, is it a
national treat-
tnent provision
covered by
Article XVII
because it alters
the conditions of
competition in
favor of the
do mestic
lawyer?
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Examples of Legal Serices Measures Is this measure a Does this mea. I1 this measure Is this measure Is this legal ser-
that Might be Subject to GATS Article market access sure treat for- treats foreign covered by vices measure
VI:4 Disciplines provision coy. cign and domes. and domestic another provi- co'ered by

ered by Article tic lawyers in a lawyers in a For- sion in the Article VI4?
XVI:2 of the formally differ- mally identical GATS? (e.g., (qualification
GATS? ent way? If so, is way, is it a Art. 11, I1, VI, licensing or

this measure a national treat- IX) technical stan-
national treat- ment provision dards)
ment provision covered by
covered by Article XVII
Article XVII of because it alters
the GATS? the conditions of

competition in
favor of the
dom estic
lawyer?

Do ILCs get legal privilegc?s

- Minimum age requirement (e.g..

Provide person/address for service

of process, etc.'

IV. Process Issues

The following questions are based on the provisions related to process found
in the Accountancy Disciplines. It is useful for the legal profession to consider
the extent to which these practices are already being undertaken aud whether it
would be desirable to develop multilateral disciplines requiring them in the con-
text of legal services.

0 Are rules setting forth admission requirements and description of regulated
activities transparent?

* Are the names and addresses of competent authorities regulating lawyers
transparent?

* Is information about who is already licensed transparent?
* Is there an opportunity for comment before adopting rules?
* Are comments considered?
* Are there frequent and regular consideration of applications and tests?
• Does jurisdiction explain the rationale for the substantive requirements and

their relationship to legitimate objectives?
I is the review process, including procedures and time limits, if any, transparent?

* If a candidate fails, do you identify additional qualifications to provide?
• Can one appeal or review decision process'?
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• Is the numbcr of documents required not burdensome?
* Is there an opportunity to correct minor c'ors?
* Do the rules explain the rationale for the substantive requirements and their

relationship to legitimate objectives'?
* Is the authenticity process not too burdensome?
• Is there transparency regarding the review process, including prompt

acknowledgement?
• Is there the ability to be informed of the basis for denial?
* Is there an ability to resubmit an application?

Chart Notes
I. See. e.g, New York Court of Appeals, Rules of the Court of Appeals for the Admission of

Attorneys and Counselors at Law, § 520.12 available at
http://www.courts.state.ny.us/ctapps/520rules.litm (last visited Dec. 12, 2003).

2. See id. at § 520.3(c). The New York Court of Appeals riles would also permit an applicant
to qualify to take the bar exam by studying in a law office. See § 520.4.

3. See id. at § 520.3(b)(2).
4. See id. at § 520.8.
5. See id. at § 520.9.
6. See New York Board of Bar Examiners, The Bar Exam, available at http:llwww.nybarex-

an.org/barexam.htn (last visited Dec. 12, 2003)(describing the format and also stating that "The
New York portion is based on both procedural and substantive law. It may deal with the six subject
matters covered on the Multistate Bar Examination (MBE)-ContraCts, Constitutional Law,
Criminal Law, Evidence, Real Property, and Torts (including stattiory no-fault insurance provi-
sions). In addition, the questions may deal with Business Relationships, Conflict of Laws. New York
Constitutional La%%, Criminal Procedure. Family Law, Remedies, New York and Federal Civil
Jurisdiction and Procedure, Professional Responsibility, Trusts, Wills and Estates including Estate
Taxation. and UCC Articles 2, 3. and 9. More than one subject is tested in a single essay question.
Except for questions involving federal law. the New York essay and multiple choice questions are
based on the law of New York").

7. See Rules of the New York Court of Appeals for the Admission of Attorneys and Counselors
at Law, supra note a, at § 520.10.

8. The Law Society of Upper Canada, for example, requires students to "article" before they may
become licensed as a lawyer. The amount of time of such an "apprenticeship" varies by jurisdiction.
Irom several months to several years. For information on the articling rules in the Law Society of
Upper Canada, see http://education.lsue.on.caess/apo/apoHome.jsp and
http://education.lsue.on.c.t/Assets(PDF/upo/memFilingReq.pdf (last visited Dec. 12, 2003)

9. The Law Society of Upper Canada, for example. requires students to attend a Bar Admission
Course (BAC) before they may become licensed as a lawyer. The amount of time required in such
a bar course may vary from several months to more than a year. For intornation on the Bar
Admission Course in the Law Society of Upper Canada, see
http:l/education.lsuc.on.ca/css/apolapoHomc.jsp

10. See, e.g., New Jersey Supreme Court, Rules of General Application, Rule 1:2 1- 1 (a) available
at http:lwww.judiciary.state.nj.uslrules/r 1-21 .htn (last visited Dec. 12, 20113).

11. In 1973, the U.S. Supreme Court ruled that Connecticut's citizenship requirement violated the
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U.S.Constitution's Equal Protection clause. See In Re Griffiths. 413 U.S. 717 (1973). 1 Iowever. U S
citizenship is still required to practice before the U.S. Patent and Trademark Office. Se 37 C.FER.
§10.6(a) summarized at hlttp://www.usplo.gov/go/oed/irbl5octO3.pdf (last visited Dec. 12, 2003).

12. No U.S. state currently requires residency See National Confercnce of Bar Examiners and
ABA Section of Legal' Education and Admissions to thc Bar. Comprehensive Guide to Bar
Admission Requirements 2002. Chart I also available athttp://www.abanet.org/tegaled/publica-
tions/compguide/chartl.pdf (last visited Dec. 12. 2003). Several U.S. states previously had resi-
dency requirements, but they ha~c been ruled unconstitutional by the U.S. Supreme Court. See. e.g.,
New Hampshire v. Piper, 470 U.S. 274 11985); Frazier v. Heebe. 482 U.S. 641 (1987): Supreme
Court of Virginia v. Friedman, 487 U.S. 59 (1988); Barnard v. Thorstenn. 489 U.S. 546 (1989).

13. See, e.g., Rules of the New York Cour of Appeals for the Admission of Attorneys and
Counselors at Law, supra note a, at § 520.5 (attorneys licensed in other U.S. states); § 520.6 (appli-
cants who studied in foreign countries); and § 520.10 (recognition or reciprocity provisions).

14. See id. at § 520.2(l) (requirement that applicant be over 21) and § 520.10(a)(4)(attornleys
whose license from other U.S. states is "recognized" must he over 26)..

15. See id. at § 520.13.
16. See l, at § 520,12 (requirement of "general fitness").
17. None of the U.S. states has a "qttote" per se on the number of law licenses issued. In almost

all states, however, most applicants must take a bar exam. Anecdotally. it appears that the bar pas-
sage rates for a state often are relatively consistent over the years.

18. See. e.g , Rules of the New York Court of Appeals for the Admission of Attorneys and
Counselors at Law, supra note a. at § 520.8(d). For additional information about bar examination
fees in the U.S., see Bar Admission Requirements, supra note I, at Chart XI, available at
http://www.abanct.org/legal edpublicationslcumpguide/chartll .pdf (last visited Dec. 12, 2003).

19. See, e.g., Rules of the New York Court of Appeals for the Admission of Attorneys and
Counselors at Law, supra note a. at §§ 520.4(e); 520.4(g): 520.5(b); 520.6(c): 520.10(b)&(e);
520.12(d).

21. See, e.g., Rules of the New York Court of Appeals for the Admission of Attonnwys and
Counselors at Law. supra note a, at § 520.11(c). See also COUNCIL DIRECTIVE of 22 March 1977
to facilitate the effective exercise by lawyers of freedom to provide services (771249/EEC)lavailable
at O.J.L. 78/17 (1977)1 at art. 5 (requites the EU lawyer to be introduced to the coutt.)

21. See, e.g., Rules of the New York Court of Appeals for the Admission .of Attorneys and
Counselors at Law, supra note a, at § 520.11(d).

22. See. e.g., American Bar Association. MODiL RULES O1 PROI-I-SSIONAL CONDLCI, Rule 5.4
(2002) (prohibiting partnerships between lawyers and nonlawyers). This rule is available at
http://www.abanet.org/cpr/mrpc/mrpc-toc.html (last visited Dec. 12, 2003). The ABA Ethics
Committee, however, has opined that Rule 5.4 does nut prohibit partnerships between U.S.-licensed
lawyers and foreign. non-U.S. lawyers. See ABA Formal Opinion 01-423 (Sept 22. 2001).

23. See, e.g., American Bar Association, MoDzlt RULES or PitlssIONAI. CONOLCT, Rule 5.4
(2002) (prohibiting partnerships between lawyers and nonlawyers). This rule is available at
hitp://www.ahanct.orglcpr/mrpc/rpc-toc.htnil (last visited Dec. 12. 2003).

24. See id. at Rule 7.5.
25. See id. at Rule 5.5.
26. See hi. at Rule 8.5.
27. See, e.g., American Bar Association Commission on Multijurisdictional Practice, Report

201D, recommending amendments to the ABA Model Rules for Disciplinary Enforcement regard-
ing reciprocal discipline, available at http://www.abanet org/cpr/mjp/201d.doc (last visited Dec. 12,
2003). The Recommendation was adopted by the ABIA in August 2002

28. See, e.g.. CCBE Code of Conduct, art. 3.9, available at
tttp:H/w\%w.cebe.org/doc/En/code en.pdf (last visited Dee. 12, 2003).

29. See id.
30. See. e.g., Joint Order of the Appellate Divisions. New York, Part 15X. Mandatory Continuing
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Legal Education Program Fur Attorneys In The State Of New York,
http://www.courts.state.ny.us/nlcle.htm (last visited Dec. 12, 2003). For a summary of mandatory
continuing legal education requirements in the U.S., see Bar Admission Requirements. supra note
I. Chart XIII available at http:l/www.abanct.orgllegaledlpublicationslconipguide/chart I 3,pdf (last
visited Dec. 12, 2003).

31. See, e.g., Oregon State liar Act. Oregon Revised Statutes (ORSI 9.191 available at
http://www.osbar.orgl/docs/rulesregs/orsSched9.pdf (last visited Dec. 12, 2003).

32. See, e.g., id.
33. This is not required in U.S. states, but is required in some European countries.
34. This is not required in U.S. states, but is required in some European countries.
35. See, e.g.. Rules of the [New Yorkl Court of Appeals for the Licensing of Legal Consultants,

§ 521.4(b)( I) available at http:H/www.courts.state.ny.us/ctapps/521rules.httm (last visited )ec. 12.
2003)[hereinafter New York F.C' rules].

36. See. e,g., id. at § 521.5(a)(2)agreeing to be bound by New York's ethics rules, which pro-
hibit partnerships between lawyers and nonlawvcrs).

37. This is not a requirement in the U.S. Ilistorically, it has been a requirement in some other
jurisdictions.

38. See New York FLC Rules. supra note ii, at § 521.3(g) and § 521.5('a)(2)(agreeing to be bound
by New York's ethics rules, which prohibit misleading firm names.)

39. See New York FI.C Rules, supra note ii, at § 521.3.
4t0. See. e.g., Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998

to facilitate practice of the profession of lawyer oti a penranent basis in a Member State other than
that in which the qualification was obtained, 1.J.L. 77/36 (1998) at article 513) available at
http://europa.eu.intieur-lex/pri/cn/oj/dat/ 1998/ 077/107719980314en03600-13.pdf (last visited Dec.
12, 2003). (EC Diiective 98/5 isn't actually a "foreign legal consultunt" proision, but it does provide
an example of this type of requirement. (It requires that a lawyer who appears in court works "in con-
junction with" a local lawyer): New York FLC Rule. supra note ii, at § 521.3(e)(can only tender New
York advice "on the basis of advice from a person duly qualified [as a New York lawyer].")

41. See, e.g., New York FLC Rule, .upra note ii, at § 521.3(a-e).
42. See id. at § 521.4(n).
43. See id. at § 521.5.
14. See Agreement Between the American Bar Association and Brussels Bars, article 7(2) available

it littp.//www.abanct.org/intlaw/division./comparativc/aba-brusscls.pdf (last visited Dec. 12, 2003).
45. See, e.g., Testimony of the National Organization of Bar Counsel to the U.S. Trade

Representative available at http://www.ubanet.org/cpr/gats/iobc.pdf (last visited Dec. 12, 2()03
46. See, e.g., New York FLC Rules, supta note ii, at § 521.5(a)(2)(ii).
47. See. e.g., F-C l)rective 98/5, supra note no. Although this doesn't address "lbreign legal con-

sultants." it provides an example of what such a provision might look like.
48. See, e.g., New York FLC Rules, supra note ii, at § 52 I. I(a)( I).
49. Set,, e.g., New York FLC Rules. supra note ii, at § 521. I(a)(2)(the applicant must have prac-

ticed for three of the preceding five years).
50. Compare id. at § 521.1(a)(2). When the American Bar Association adopted its Model Rule

Respecting Legal Consultants, it noted several U.S. jurisdictions that required the prior practice to
have occurred in the [lost Iforeigni State. See American Bar Association Section of International
Law and Practice, Report to the House of Delegates, Model Rule for the L.icensing of Legal
Consultants, 28 INT'L. LAW. 207 (1994) available at http://www.abanct.org/intlaw/divisions/com-
parative/llc-rulc.pdf (last visited Dec. 12. 20031.

51. See, e.g., id. at § 521.1(b).
52. See id. at § 521.2(a).
53. See, e.g., EC Directive 98/5. supra note nn, at article 3f2)(requiring a certificate no more than

three months old for registration.)
54. Compare New York FLC Rule, miwa note ii, at § 521.1(a)(2), which permits the FLC to have
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practice his or her Home State's law in that country or "elsewhere.') Some states, however, might require
that the FLC have practiced his or her Home State law while physically located IN the Home State.

55. See. e.g., id. at § 521.2(a & b). The rules provide that this provision may be waived in the
event of hardship. See, e.g., id. at § 521.2(e).

56. See, e.g., id. at § 521.2(c).
57. See, e.g., id. at § 521.2(d).
58. See, e.g., id. at § 521.5(b).
59. See id.
60. See, e.g.. id. at § 521.4(a).
61. See. e.g., id. at § 521.5(a)(2)(iii).
62. See, e.g., idat § 521.1(a)(5).
63. U.S. states do not have such a requirement, although some European countries may have sim-

ilar types of provisions.
64. See, e.g., New York FLC Rules, supra note ii, at § 521.4(h)(2).
65. See, e.g.. id. at § 521.1(a)(4),
66. See, e.g., itL at § 521.5(a)(2)(iv).
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