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ABSTRACT

An analysis is made of the rules implementing sections 201 nn& 210 of the
Public "tiﬂicy Regulatory Policies Act of 1978 (PURPA). The act provides that
utilities must purchase power from qualifying producers of electricity ak
nondiscriminatory rates, and it exempts private generators from virtually all
state and federal utility regulations., Pertinent reference material is
provided in the Appendices.
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EXECUTIVE SUMMARY &

The Public Utility Regulatory Policies Act of 1978 (PURPA) is one of the
most significant legislative actions in the history of electric power in the
United States, It provides guidelines, some voluntary, some mandatory, that
redefine the nature and scope of the electric utility industry. Turthermore,‘
the relntxonahip between a utility's cuscqmeca and the utility has'been
changed by this Act. // _

The principal m@dxum for this chacge arises through Jections 261 nnd 210
of PURPA. Section 210 provides tha: the utilities must purchase power from,
and sell power to, producers of electricity who qualify under Section 201.
These rates are to befgus: and reasonable to the other customers of the
utility and in the public intevest, without being discriminatory to the
qualifying producer. In addition, such power producers are exempt from
virtually all state and federal utility regulations when operating under
PURPA. '

The qualifying electric producers are either cogenerators or small power
producers that meet standards promulgated by the Federal Energy Regulatory
Commission (FERC). Cogeneration occurs at "a facility which produces (1)
electric energy, and (2) steam or other forms of ugeful energy (such as heat)
which are used for industrial, commercial, heating, or cooling purposes." A
small power producer is a facility which produces less than 80 megawatts of
electric power by the use "of biomass, waste, renewable resources, or any
combination thereof." Renewable electric resources include solar ‘
photovoltaics; solar thermal electric, windmills, and small hydroelectric
facilities. It should be noted that there is no size limit for cogenerators,
and that geothermal energy is not necessérily included within the definition
of small power producers. : ,

In passing Sections 201 and 210 of PURPA, Congress felt that it did not
have the tiise or expertise to set out all the rules, regulations, and
guidelines necessary to implement this program. There fore, Congress delegated
to the FERC the responsibility for implementation of these sections. The
regulatlons reviewed in this report were promulgated pursuant to this mandnte.

The dictate of the rules may bc summarlaed as follows:
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(1)

(2)

(3)

(4)

(5)

(6)

(7

(8)

(9)

(10)

A

(12)

A qualifying small power production (QSPP) facility is smaller than
80 megawatts when electrical generating equipment within ene mile
and owned by the same person does not exceed, in the aggregate, 80
megawatts,

The primary energy source of the QSPP facility must be biomass,
waste, and/or renewable resources; however, up to 25 percent of the
total annual energy input may be oil, natural gas, and/or coal.
Qualifying cogenerntion[(Qc) facilities must meet operating and
efficiency standards set forth in Section 292,205 of the rule.

Not more than 50 percent of the equity interest in a QSPP or QC
facility may be held by an electric utility or public utility
holding company.,

A QSPP or QC facility neced only to furnish notice to FERC about its
existence, and is not subject to FERC approval or review unless
requested, ’

QSPP and QC facilities of greater than 500 kilowatts must notify the
affected utility of its intent to operate 90 days before inter-

connection is required,

Utilities must provide data sufficient to allow a QSPP or QC
facility to determine the appropriate price to be paid by the
utility for purchased electricity.

Utilities must purchase the power at the incremental costs to an
electric utility of electric emergy or capacity which, but for the
purchase from the QSPP or QC facility the utility would generate
itself or purchase from another source.

Utilities must promulgate standard rates for purchases from QSPP orv
QC facilities with s design capacity of 100 kilowatts or less. This
standard rate (tariff) may differentiate among technologies.

Several factors affecting vrates for purchases are set out in Section
292,304 (e) and (£). R |

Rates for sales by a utility to a qualifying facility (QF) are to be
based on rates charged to their other customers with similar load
characteristics., J

At the request of a QF, utilitiés mhst‘p:ovide supplementary power,

back-up power; maintenance power, and interruptible power.
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(13) QFs must pay inter-connection costs, | %

(14) standards for operating reliability will be established by state
regulatory authorities and may be suggested by any person, QF, or
utility. =

(15) Implementation is the yresponsibility of state regulatory agencies

and non-regulated utilities and, generally, must be done within one.

year,
(16) QFs arve exempt, with some exceptions, from the Federal Power Act,
the Public Utility Holding Company Act, and state utility law and
regulation,

This document is designed to serve three functions: fivst, to provide an
explanation of the spirit and letter of the rules under Sections 201 and 210
of PURPA; second, to dpcument the rule-making so as to assist the lawyer or
legal researcher confronted with issues arising under the rules; and third, to
trace -the regulatory process for the political scientist wishing to understand
the implementation of policies initiated by PURPA. | ’

The first four chapters analyze the proposed rules, the comments made on
them, and the gﬁiggck;hé comments had, The fifth chapter summarizes the
environmental assessment of the rules. The appendices contain statutes,
summaries of testimony, conference reports, preambles, and an avoided cost

rate schedule put out by Southern California Edison.
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CHAPTER I
INTROPUCTION

The California Institute of Technology, through the Jet Propulsion
Laboratory (JPL), is deeply involved in the technology development and
eventual commercialization of solar electric tachnologies, functioning as the
Photovoltaics Program Technology Development and Applications Lead Center for
the U.S, Department of Energy. The Lead Center responsibility is assigned to
JPL pursuant to the Solar Photovoltaics Energy Research, Development, and
Demonstration Act of 1973, This act created a 10 year, $1.5 billion program,
JPL also has responsibility for the Low Cost Solar Array Project, the -
tachnology dévelopment program for all flat plate array technologies, as well

" as the Federal Photovoltaic Utilization Program (FPUP), a three year, $98
million program to promote installation of photovoltaics on federal facilities.

In the solar thermal ares, JPL is responsible for the Thermal Power
Systems Point-Focusing Distributed Receiver Technology Project within DOE's
Solar Thermal Power Systems Program. Other programs include the Dibtribution
Automation and Control on the Electric Power System Project, as well as
various projects in cogeneration, industrial conservitiom, solar thermal
industrial process heat, and coal technology, in addition to space work. It
is anticipated that some of the technologies JPL is working with will be
covered by these rules under the Public Utilities Regulatory Policies Act of
1978 (PURPA) as they can be used by qualifying facilities.

The implementation of Sections 201 and 210 of the Public Utility
Regulatory Policies Act (PURPA) will govern the vast majority of all
installations of distributed solar electric technologies. Current analysis
shows such solar electric technologies are optimally grid-connected if only
‘because,of the high cost o on-site storage. As a result, if procedural
difficulties anduadministrative_oBSﬁagles‘fesulc from rule implemantation,
anywhere from fewer'instaliatiOnp/to viftually no grid-interactive -
installations will take place regardless of technical capability.

‘Most of the analysis presented is taken from the perspective of photo-
voltaics (PV) and solar thermal electric point-focusing distributed receivers

(pfdr).k It is felt, however, that thé analysis is‘applicable both to

‘cogeneration and other emerging teéhnologigs.
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The rules under PURPA are final, but their effect is somewhat uncertain.
I The utilities' response, FERC enforcement, cv~tnmers' activities and public ;
; utility commission behavior are largely unknowi, Their uctions will shape the :
| real meaning of the herein-described legislative and regulatory actions. n
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CHAPTER 11

THE FERC RESPONSE TO ORAL COMMENTS ON THF PROPOSED
RULES IMPLEMENTING SECTIONS 201 AND 210 OF PURPA

Subsequent to the promulglcion,oﬁ the proposed rules to implement section
210 of the Public Utility Regulatory Policies Act of 1978 (PURPA), the Federal
Energy Regulatory Commission (Commission) held a series of public hearings to
receive testimony from interested parties both on the impact of the rules and
to propose changes. The following discussion is based on the oral testimony
received at the hearings held %i: Seattle, Washington, November 19, 1979; New
York, New York, November 28, 1979; Lakewood, Colorado, November 30, 1979; and,
Washington, D.C., December 4-5, 1979,

The discussion herein will be structured in the following manner: Ffirst,
the proposed rule will be summarized; second, responses to the proposed rule
will be detailed; third, the response, as evidenced by changes in the final
rule, will be givenj and fourth, reasons given by the Commission for the

changes will be summarized,

Definitions ;

In  292.102(b) of the proposed rules ( 292.101(b)(4) of the final rule)
a definition of "system emergency" is given which refers to "disruption of
service to a significant number of customers." The Central Power and Light
Company, a South Texas utility, suggested that this language be eliminated, as
it was ambiguous and would lend itself to disputes and might be contrary to
established procedures.
 This recommendation was followed in the final rule which places the

emphasis on the significance of the disruption, rather than the number of

customers affected. The reasons advanced by the Commission for the change are

basically the same as those of the Central Power and Light Company.

Utility System Cost Data

A great many commenters, either implicitly or explicitly, voiced concern
over the definition of "avoided costs" as either being too strict or too

ambiguous.
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The Commission has attempted to provide some clavification in the final

rule, by inserting the term "incremental" in the definition to explain tha
types of costs meant to be included. This was done to incorporate the

principals of economic dispatch under which generating utilities operate.
Section 292,103 of the proposed rule dealt with the availability of
utility system cost data (292,302 of the final rule)., This section generated

many comments., In general, the utility companies and their trade organizations

wanted a looser provision, while alternative emergy proponents wanted it
strengthened. Some specific points were:

(1) Pacific Gas and Electric Company wanted greater clarity of just what
had to be reported, and they wanted it left up to state authorities
to approve the utility provisions.

(2) The Hawaii Electric Company wanted the information to be kept secret
in order to have arms length negotiation. .

(3) The Edison Electric Institute contended that avoided costs should
not be the basis for a rats as it is nok suppotted by the
legislative history. Thus, they wanted the requirement to be
ioosened, and they wanted the basis for it to bhe che entire p)wer
pool, rather than the individual utility.

(4) The American Public Power Association was unsure that it could even
be applied to systems of lass than eighty kilowatts,

(5) Granite State Electric Company wanted the rule to allow a subsidiary
utility purchasing all, of its requirements from an affiliated
wholesaler to be able to uge the a(fmlxated‘companxes costs.

(6) The Southern Services Company wanted the Commission to stress that
the data required are nnly estimates and might prove to be
inaccurate,

On the proponent side: the American Wind Energy Association requested

that a thied pérhy determine the issue of future capacity as it relates to the

required data. Kaman Science Corporation, Harry Smuckler (a private eitizen),

and the Energy Law Institute wanted the Commission to provide a methodology to

be used in determination of avoided costs in order to keep the utilities from

abusing methodological discretion. The Oregon Department of Energy wanted

,addinioﬁai data, in the form of the stutistics and methodology used, to be

included in the required data. The American Paper Institute requested that
the data be reported annually rather than biannually.
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The Commission responded favorabiy to some of these suggestions. An
attempt has been made to add clarity, yet to retain a flexible structure. To
ensure recognition of the fact that a rate for purchases cannot be directly
taken from these data, the Commission eliminated some prefatory language in
paragraph (b) which gave the opposite impression. The energy costs associated
with planned capacity are now required in order to make it easier to calculate
the avoided costs from these data,

Two new paragraphs have been added that increase the role of the states.
Paragraph (d) allows use of alternative methods, authorized by the state,
provided aveoided costs can be determiped from the data. However, this can be
done only after notice in the area served hy the utility and opportunity for
public comment, a condition that should have a substantial limiting effect on
any abuse of discretion. Also, the cbmmission must be notified within thirty
days that any such determination has been made. Paragraph (e) provides that
any data submitted are:subject to state review. Thkis, in effect, makes the
state the authorizing agency. However, the burden is on the utilicy to
justify its data. This also will effectively provide for third party

Jetermination of the accuracy of future capacity data, as well as a validation

mechanism for all data provided.

The Commission has declined to provide a specific methodology, The
desire for flexibility at the state level apparently outweighed any benefit to
be derived from pvoviding a specific methodology. Also, the validation
mechanism that is provided seems sufficient to assure that the utilities will
not manipulate the flexibility to hide data. '

The final rule permits an electric utility which is legally obligated to
purchase all of its energy and capacity from another utility to use that
supplying utility's cost data, including the rate paid.

Under the alternate wethod paragraph the state may provide for more

frequent updating of material than the two years provided for in the rules.

Utility Oblmgatlons/Sectlon 292.303
Section 292.104 of the pr0posed rule dealt with utility obligations

(292,303 of ‘the final rule). Southern Services Company expressad the opinion

that there was no legislative requxrement that a. dLllLty purchase power from a

to it by another utility. This position has been rejected by £he Commission.

‘qualeylng facility outside its service area, that is, purchase power wheeled
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It was noted in the scction-by-section analysis of the final rule that the
obligation to purchase in PURPA is not limited to any particulat utility, but
rather is a general obligation. In addition, no utility is required to wheel
power, but, rather, is allowed to do so with the consent of the qualifying
facility in lieu of purchasing the power itself,

Where a qualifying facility is outside a utility's aervice arca the
utility can still be requived to purchase the power. If transmission lines
have to be built, the obligation is controlled by stste law and a qualifying
facility may be required to build its own distribution network.

Purchase Rates (Section 292.3047

Rates for purchase from qualifying facilities were dealt with in gection
292.105 of the proposed rule (section 292,304 of the final yule). The
proposed rule contained a rebuttable presumption that a rate foxr purchase was
sufficient to satisfy the rule if it reflected the avoided costs. This
provision was attacked by a great many”oﬁ the non~utility speakers. Basically
the comments suggested the parvagraph should require rates to be equal to, but
not less than, avoided costs., The following groups and individuals addressed
this point: ;

(1) Pan Aero Corp.

(2) The American Wind Energy Association.

(3) The Institute for Local Self Reliance.

(4) darry Smuckler. \

(5) 'The National Geunier fot'ﬁpprapriace Technology .

(8) The Oregon Department of Energy.

(7) 'The Western Washington Solar Energy Association,

(8) Energy Unlimited, Inc, ‘

(9) Consumer Action Now of New York.

In general, the comments stressed that the paragraph was ambiguous and would
be unfair to qualifying facilities.

“The Commission responded to these suggestions by,removiug the presumption
and providing that a rate satisfies the rule if it "equals" avoided costs.
However, this absolute rule hus been softened by the inclusion of a
recommcndacion; made by the Central Power and Light Company, that avoided cost
projections are only eetimatés and that there is no liability if those

estimates prove inaccurate for an individual application: The final rule
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provides that rates do not violate the rule with respect to contracts or other
legally enforceable obligations if they differ from avoided costs at the time
of delivery. Thus, the utility will be constrained by high estimates while
the qualifying facility will be constrained by low ones. This has been done
to preserve the integrity of contracts ari the benefits bargained for, in the
belief that the two wiil balance out, Qualifying facilities do have the
option of being paid avoided cost at the time of delivery. Southern
California Edison has adopted this approach and recalculates avoided enexgy
costs quarterly to keep pace with changes in the price of oil.

Section 292.105(b) of the proposed rule dealt with standard rates for
purchases (tariffs) (section 292,304(c) of the final rule). The proposed rule
required that tariffs be established for systems of under ten kilowatts, upon
the request of a qualifying facility. In response to this paragraph: the
American Public Power Association recommended that the limit be moved to 100
kilowatts; the Natural Resources Defense Council recommended that it be
raised, but did not provide a recommended figure; and Pentti Aaléo, an energy
consultant from Connecticut, recommended that tariffs be established for "all
but the largest" facilities, |

The Commission has responded to these recommendations by requirving that
tariffs be established for all facilities with a zdesign capacity of less than
100 kilowatts. Also; tariffs may be established for larger facilities.

Two commenters, Clean Energy Products and the National Center for
Appraprinte Technology (NCAT), made additional requests related to tapiff.
Clean Energy Products wanted a definition of tariffs and NCAT wanted a
methodology for providing tariffs to be provided. The Commission has provided
a further definition of standard rates for purchases in that they have set
out, in the final rule, that such rates must be based on the same criteria as
other rates.  Howevew, chey~hdve not established a methodology: This seems
consmstent with the policy in the rules of leaVLng as much lelelllty, as
possxblﬁ to the st:atcs. , '

~ Another issue related to the tariff issue l,n the proposed rule is the
minimum size limit of ten kilowatts in the propased section 201 rules. The

~ proposed rules for implémentation of sé;tion 210 efféctively eliminated the

minimum size limit of the proposed rules implementing section 201. However,
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this apparent modification was not -ufficxenc to keep numerous proponents frnm
| attacking it. The following groups and 1ndxv1dua1| requested that the
provision be dropped: |
] (1) Clean Energy Products.
o (2) CcCitizens for Solar Washington,
(3) Energy Communicatjons Organization.
(4) TWévNational Center for App:opriate Technology.
(5) The Oregon Department of/ Ene%&y. 5
(6) Western Washington Solar hn&e‘y Assocxntlon.,.
(7) The Bronx Frontier Development Coxrporation.
(8) Comsumer Action Now of New York.
(9) The Polytechnic Institute of New York.
(10) Jim Welsh, a solar consultant. o
The basic thrust of these comments was that such a limit would se@érely
constrain commercialization of small dispersed systems (e.g., wind systemy,
‘and residential photovoltaic systems). The National Center for Appropriate
Technology had the most interesting reason for allowing small systems - it
would permit the poor to buy them as a source of neighborhood pride. The
appaxent effect of the proposed 210 rules was realized in the subsequently
issued final 201 rules which do not include the ten kilowatt limitation.
‘g A subisgue to the tariff question is net energy billing, or reversible
l meters, Numerous commenters supported the use of net energy billing, in
general, oxr as part of a tariff system,
Basic support of its use was given by:
(1) The American Public Power Association.
(2) The Insitute for Local Self Reliance.
(3) Clean Energy Products.
(4) cCitizeno for Solar Washington.
(5) The Oregon Department of Energy.
(6) The Bronx Frontier Develcpment Corporation,
© The National Center for Appropriate Tethnology QXpllCltly recogn;zed, and
the ochers‘xmplmgltly recognized, the value of net energy'bxllmng to small

qualifying facilities. That is, it lessens the administrative burden on small

sysnems and creates a simpler process, even though it may not nge the full

avoided costs to the quallfymng fac111ty. The American Wind Energy

o g et

Co
ik

H
;
;
¢
i
i
8
¥

e S _"

-
o




-

Asaociation supported net energy billing to the point where the utility and
the qualifying facility break even, after that they proposed the price for any

excess power produced to be fixed under the rules.

The Commission has declined to mandate net energy bxllxng and instead has
left it as an option to be considered by the states., The Commission doas not
see net energy billing as the only practical or appropriate method of vate
determination. ,

The proposed and final rules provide that the capacity value of
qualifying facilities be accounted for in the vates, Several commenters gave
testimony regarding capacity value of qualifying facilities and credit given
for it. The rules provide for a capacity credit to be given where there is a
contract or legally enforceable obligation to provide power. Further
proviaiqnwis made that the aggregate capacity value of qualifying Facilities
must be~déhgguted for even where no contract exists for firm capacity.
Numerous comments were made on the various aépeéts of capacity credit. The
American Electric Power Service Corporation wanted any deferred paymknt for
capacity value to be at average cost, not the future incremental cost, and
they'wunted those payments to be deferred until future capacity was actually
needed. Such a provision could possibly be used to eliminate capacity credits
for future capacity by saying that it is never neceded by one qualifying
facility when the aggregate value of all qualifying Facilities has eliminated
any need for it., The Oregon Department of Energy stressed a point made by
éﬁhers that the aggregate value of capacity be considered, even when there is
no contract or when legally enforceable obligakion exists. The most
reagonable interpretation of the two capacity’ptovisiana is that capacity
credits for a qualifying facility operating under a contract or legally
enforceable obligation is entitled to a capacity credit for itself alone, and
therefore of its entire capacity, and is limited only by ;ts own rellabllxty
and other operating characteristics. On the other hand, where cnpacxty

'cxedigs are derived from the aggregate value of qualifying anxlxtles not

operating under a legally enforceable obligation, theﬁ they must be considered
together for all factors that affect capacity (e.g., rullabxlxty, the extent

of each fGCIlltlQS peak matchxng charactermstlcs, etc.).
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Some commenters, such as Pentti Aslto, an energy consultant, stressed
that everything should have some capacity value. The extent of the capacity
value would vary with other factors, but the fact that it is on line would
give it some credit.

The Commission has included the use of aggregate value of capacity in the
final rule. However, the other ahgges:ions have been rejected, To some
extent this reflects the Commission's desire to leave as much flexibility as
possible to the 9t8€§8.~

Condxtxona Under thch Utlllty Purchases Are Not Requxted

Section 292,105(e) of the proposed rule (292.304(f) of the final rule)

described the conditions under which utilities need not purchase power from

qualifying facilities. The Kaman Sciences Corporation requested more

specificity as to when purchases were not required, in order to prevent

utility manipulation of the provision. Pacific Gas and Flectric Compguy

wanted additional factors added to those that determine when power need not be

" purchased, such as when they were light loading where a utility could not back

off any further. The Institute for Local Self Reliance, and Latry Smuckler of

the Energy Law Institute, requested that the provision be eliminated
entirely. Pentti Aal

L S A CTITTE A

ko, an energy consultant, also wanted the provision

eliminated and a requirement that the utility wheel power they did not need.
The Oregon Department of Energy wanted the utility to be required to try to
sell power before they could refuse to accept it.

The Edison Electric
Institute had a most interesting proposal,

They wanted to be able to charge
the qualifying facility for disposing of excess power, rather than being
allowed to decline to purchase it. ‘

‘The Commission has retained the provision and provided some clarification.

The increase in cost on which the paragraph is based has been modified by the

inclusion of the phrase “due to operational circumstances." The determination

of when purchases are not required has been shifted from the subgectxve

Lght" to the obgectxve Uyill" result in greater costs. This includes

situations such as light 1oadxng, because even though the power itself nght
be cheaper from the;qualeylngvfacx11Cy, the assocxated costs of backing off

too far would add to that cost. 1In addition, a verification procedurgyhas

been established to c0ntrol:any'uti1ity abuse of the provisior, and notice

must be given to the qualifying‘ﬁacility in time to stop delivery of power.

2-8
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A number of uvtilities and utility groups attacked the rate policy because
the entire benefit accrues to the qualifyipg facilities. The Hawaii Electric
Company, the American Public Powex Association, Southern Company services,
Inc., the Central Power and Light Company, and the Granite State Electric
Company, each recommended that bencfits be shared between the utility and the
qualifying facility, so that the other customers would obtain some of the
benefits. The Hawaii Electric Company and Southern Company Services, Ine.,
expressed the view that the rules would give a windfall to qualifying
facilities, especially those with whom they have dealt prior to PURPA and
whose contracts will come up for renegotiation. They also felt that the
manner in which they had dealt before negotiating purchases had been ba-ed on
a sharing of the benefits approach, and it is still sufficient to encourage
cogeneration. The American Public Power Association felt that benefits should
be shared where it waa”appropriace to do so. That is, where both could
reasonably be accommodated, such as where the utility purchased power for less
than they sold it, The Central Power and Light Company wanted to share the
benefits, at leasl: to the extent that it would ensure that the ubility broke

even. The Hawaii Electric Company also wanted the rate to vise to the point

“of a reasonable return @n the qualifying facilities investment, and then split

the rest.

The benefit-sharing suggestion has been rejected by the Commission
because the amount of benefit to the individual customer would be negligible,
while the benefit to the small number of qualifyiug facilities could prove to
be substantial. An added reason for the rvejection is that it would,requira a
determination of the qualifying facility's financial status. An intense
investigation of the qualifying facility's financial situation is necessary to
determine its true costs, which would go against the legislative intent that

they be kept free from regulation,

Rates For Sales , V ‘

Rates for salgs to qualifying facilities were dealt with in section ;
292,106 of the proposed rule (292,305 of the Einal :ulé).f The proposed rule
provided that the rate for sales should be at least as favorable as those for

a customer without his own generation. This could be interpreted to mean any

customer even if outside the class that the qualifying facility would otherwise

have been in. The Central Power and Light Company commented that the language

© i S T




should be less favorable to qualifying facilities., This position was adopted
by the Commission, and the final rule now refers to rates for customers of the
same class to which the qualifying facility would belong if it did not have
its own generation.

Both the proposed and the final rules provide that the electric utility
must provide supplementary, back=-up, maintenance, and interruptible power ko
qualifying facilities, regardless of whether ox not such power is offereﬁ'to
its other customers. The Consolidated Edison Company objected to having{ca
provide interruptible power where the utility has sufficient capacity that
there is no benefit to the utility in providing it. The Commission has
recognizad this fact in the final rule. The rule itself now provides for
exemption from these requirements where it will impai. the ability to render
adequate service or place an undue burden on the utility, Also, the section-
by-section analysis of the final rule recognizes the possibility that the rate
for interruptible power might be the same as the regular rate where theré is
sufficient capacity in the system.

Interconnection Costs

kY

Section 292.108 of the proposed rule (292,306 of the final rule)
discusses interconnection costs and their payment. Both the proposed and
final rules tequire the qualifying facility to pay the costs of inter-
connection, There has been no serious objection to this requirement.
However, the Colorado Coalition for Full Employment, the Kaman Sciences
Corporation, the Institute for Local Self Reliance, Citizens for Soiar

Washington, the National Center for Appropriate Technology, and the Western

‘WashingCOn Solar Energy Association have requested that the Commission provide

some form of extended payback, amortization, or financing of these costs.

The Commission has rejected this position as a subject of the rules,

although they do leave it up to the states to determine the manner of

- repayment, which may include payment over time.

The utility representatives have supported a broader range of costs to be
included, The American Electric Power Service Corporation and the Natural
Resources Defense Council want administrative costs to be-includéd, while the
Central Power and Light Company has gone even further and wants to add the
costs of rate negotiation, litigation, and any studies they feel are necessary

to be included in interconnection costs,

2-10
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The Commission has decided to include administrative costs in the
definition of "interconnection costs,"” but has declined to include such things
as the cost of rate negotiation and litigation. These would, in effect, make
a qualifying facility pay for a UCLIxﬁy 8 attempts to delay interconnectiony

and would foster litigation.

The Edison Electric Institute requested that xncerconncct1on be required
only by individual orders under Section 202 of PURPA. This recommendation has
not been adopted by the Commission.

Safety and Reliability

Section 292,110 of the proposed rule (292.308 of the final rule)
discusses reliability standards. The Natural Resouvces Defense Council
expressed the concern that qualifiying facilities wmight be subjected to greater
reliability standards than the utility maintains on its own system, This fear
has not bean addressed by the Commission. ‘

Waivers from application of the vule are provided for in section 292.303
of the proposed rule (292.403 of the final rule), The American Paper Institute
requested that qualifying facilities be given formal participation in any |
waiver proceeding. This has bLeen rejected by the Commission, although the
section-by~section analysis of the final rule does note that any injerested
party will be given an opportunity to be heavd in any such pfoceediﬁg. Also,
the final rule provides that applications for waivers may only be made after

public notice is given in the avea affected.
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CHAPTER III

T ADDITIONAL CHANGES MADE OR NOT MADE THAT WERE ADDRESSED
| IN OTHER THAN ORAL TESTIMONY

Transmisqion to_Supplying Utilicies , |

: | Some concern was expressed to the Commission as to the effect of the
| rules on contracts whereby a utility is sbligated to purchase power from :
! another utility. It was feared that there could be some legal problem for the

purchasing utility.

The Commission rejected the suggestion that such contracts be exempted
from the rules. Rather; the requirements of the rule override such contracts.
To prevent the use of such contracts to hinder development the purchasing

‘utility can, with the consent of the qualifying facility, transmit the energy
to the supplying utility, The obligation can be circumvented another way by | 3
deeming the supplying utility to be the recipient and displacing what would '
have been sold. A walver is also available if special hardship is shown.

This situation also presents a special case of avoided cost determination, in

that demand charges between the two utilities must be considered.

Utilities Mot Otherwise Subject to FERC Jurisdiction

Subparagraph (c)(2) was added to section 292,303 of the final rule in
order to allay fears expressed by some commenters that interconnection would
make some utilities subject to FERC jurisdiction under the Federal Power Act,
where they would not be subject to such jurisdiction in the absence of inter-
connection. This'subparagraph'provides,that no interconnection will be

\ required where that would be the result. : ‘ §

Interaction with State Laws and Regulations

The section-by-section analysis accompanying the final rules points out

that where state law providés for z higher price to be paid to a qualifying §
4 | - facility than that under the rule, a qualifying facility may elect to sell its :

power under thé state law. This rule does not prevent a state from requiring

a higher price, but it does supersede any state law providing for a lower

price. The qualifying facility may obtain an exemption from state and federal o SR

o : utility laws and regulations as provided for in the rule, even if they avail
themselves of the rate mandated by a state that exceed~ the FERC standard. : :
3-1
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Simultancous Purchase and Sale

Section 292,107 of the proposed rule, "Simultanenus purchase and sale,"
has been deleted as a separate section and incorporated into seetiown 292.304(b)

of the final rule. The proposed rule did not include "old capacity,” that is,
it applied only to "capacity the construction of which was commenced on or
after the date of issuance of this part." On the other hand, the final rule
includes old capacity, although the state regulatory authority, or non~
regulated utility, may give it less than full avoided costs in a simultaneous
buy/sell arrangement if such a reduced rate is found to be a sufficient
encouragement to cogeneration and small power production. This is not an
entirely permissive area. The section-by-section analysis states that if a
qualifying facility shows that it requires rates based on full avoided costs
to vemaii viable, or to incrense its output, then the state regulatory

authority or nonregulated utility is required to establish a full avoided
costs rate,

Amount of Payments Overt?W¢ ‘

The seccion—by~section anaiysié of the final rulés explains that under
section 292.304(d)(2) a utility and a qualifying facility may agree, subject
to state regulatory authority approval, to pay a qualifying facility over the
term of a contract or legally enforceable obligation more than full avoided
costs at the start of the term and less later in the term.

This could prove to be very beneficial to qualifying facilities, where
‘there is a need for a greater initial return to offset the high initial
expenditure and a lower rate later could still provide a sufficient return on
investment.

Interconnection Costs Incorporated in Tariffs

Considering the allocation of interconnection costs, the section~by-
section analysis states that such costs may be included in the determination
of a tariff on a class basis. 1In addition, state regulatory authorities and
non-regulated utilities may determine interconnection costs on a class or
individual basis for facilities of over 100 kilowatts. Such an action could
have important consequences. In addition to problems related'té inter-
technology subsidization where there is no technology-specific tariff, a class

determination of interconnection costs could also cause such subsidization
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wvhere different technologies have different interconnection costs. This is g
because a class determination would average all the costs among the qualifying :

facilities, thus causing those with higher interconnection costs to bear less
than their total costs at the expense of those with lower interconnection

costs who would have to pay more.

System Emergencies

The Commission has rejected the nuggcnéion that utilities may require a Y

qualifying facility to provide power during system emergencies. This is

because it would penalize qualifying facilities by jeopardizing their power
supply because they produce their own power, Rather, the rule only requires a
qualifying facility to provide power during system emergencies when the

" obligation is pursuant to a contract or other legally enforccable obligation.

Applications |

The Commission no longer requires that an applicant for qualifying status
initiate discussions with the utility with whom it intends to interconnect.
This is because it is recognized that the only time such negotiations are
ﬁecessary is when the qualifyihg facility wishes t( enter a long-term contract,
and then it will be done as a matter of course. Whereas, when a facility

§
i

merely wishes to operate under an established rate there is no need for such
negotiations, and they would merely be a waste of time and money.

Cogeneration Efficiency Standards

The efficiency standards for both topping and boﬁtoming~cyc1e
cogeneration facilities have been significantly simplified. These standards
now require only that cogenerators meet fossil fuel use efficiency
requirements. The previously proposed standards had fuel use limitations

unrelated to overall system efficiency.
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CHAPTER 1V
VIEW ON THE PROPOSED RULES IMPLEMENTING
SECTIONS 201 AND 210 OF FURPA

The view of JPL on the proposed rules implementing Sections 201 and 210
of PURPA is expressed in the following paragraphs.

Contract Alternatives to Operation Under PURPA

The development of new energy technologies such as photovoltaics (PV) and
solar thermal point focusing distributed receivers (PFDR) will require field
experiments to be conducted under a variety of circumstances and conditions.
Such experiments will yield useful information on the technical, economic and
institutional aspects of PV and PFDR in grid-connected environments. From
these experiments it will be possible t¢ more accurately determine the
economic value of PV and PFDR to the utilities.

In particular, the experiments will yield information on the following
factors, set forth in the rules, that affect rates for purchase: (1) The
length, frequency, and scheduling flexibility of maintenance by the qualifying
facility; (2) the expected or demonstrated reliability of the qualifying
facility; (3) the relationship of energy or capacity and energy needs,
including the ability of the electric utility to reduce or avoid cost,
including the deferral of capacity additions, as a result of the availability,
individually, or in the aggregate from qualifying facilities;* and (4) the
cost or savings resulting from variations in line losses from those that would
have existed in the absence of purchases from a qualifying facility, if the
purchasing electric utility generated or purchased an equivalent amount of
electric energy. '

In addition, the experiments are expected to yield information relevant
to utility costs of supplying supplemental, interruptible, back~up, and

maintenance power. In particular, factual data should be generated by these

programs illustrating the extent to which it is possible that forced outages
or other reductions in electric output by all qualifying facilities on an
electric utility's system will occur simultaneously, and that forced outages

* 44 Fed, Reg, 61203 (1979).




or other reductions in electriec output by all qualifying facilities will occur
during the system peak.* These dnta represent factors necesoary o determine
an cconomically neutral price to ve paid by or to utilities for energy
exchanged with qualifying facilities.

To maximize tha amount of useful information obtainable from the solar
research, development, and demonstration programs (RD&D) requires that
flexibility to waive these rules be reserved to participants in tha
experiments, The ability to negotiate outside the requirements of the rule
allows the real value of solar technologies to the utilities to be determined.
It does s0 by encouraging utility partiecipation in solar RD&D experiments
where avoided costs cannot yét be determined. In fact, in large part these
experiments will be for the purpose of acquiring data on which to base avoided
cost estimates, Therefore, the flexibility to either operate under the rules
or negotiate anlternatives is important to the success of these and other
technology developmant programs.

Although the ability to elect to negotiate alternative agreements in lieu
of the provisions of the rules is important, it needs to be done with the 1
knowledge of the wules by both the system owner and the utility as a
significant factor in negotiations. Typically, because a utility is both a
monopoly and monopsony, it is in a substantially bettex bargaining position
than a qualifying facility, Xt possesses an expertise in public utility law
and negotiation that few qualifying facilities, especially small ones, are

likely to have. 1In addition, for the most part, the qualifying facility will
be approaching the utility to obtain an agreement, rather than the utility
seeking power from the facility. Some small power facilities and cogenerators
have already negotiated guch agreements with utilities, and some were
negotiated without notice or knowledge of the rules. Therefore, the Federal

Energy Regulatery Commission was asked to consider allowing~state regulatory
agencies to order renegotiation of those agreements where the qualifying
facility can show that an agreement was executed without notice of the
impending rules, so long ag it was~equicabie to do so. The FERC decided this

issue should be determined by state law governing inequitably negot1ated,
unconscxonable" contracts.

*  See Sec 292,305 (c)(1).




Avoided Costs

Under the rules, the "avoided costs" of the electric utilities vesulting
from the qualifying facility are the basis of the payments a utility must make
for power prov&dgd by a qualifying facility. As defined, "avoided costs"
appears to encoﬁpass all those costs which can be displaced by PV and PFDR,
both energy and capacity. Such payments are economically efficient. Payments
which do not adequately reflect such tosts would, in fact, result in qualifying
facilities cross-subsidizing (or being subsidized by) other utility customers.

Two problems arise under the rules, First is the interpretation of the
definition of &.,oided cos%s by the utilities., Second is the reporting
roquirement of the avoided costs information required of the utilities.*

The definition of "avoided costs" is essential to the proper
implementation of PURPA and the rules. The principle is sound but the details
are lacking. An interpretation biased against the utilities provides them an
economic incentive to '"foot~drag," and when biased against qualifying
facilitius there is less economic incentive to them, although the utilities
contend that it would encourage them to seek out qualifying facilities, It is
possible that further guidelines and clarification by the Commission will be
necessary tolensure that a neutral climate is maintained. The interpretation
of "avoided costs" is mot intended to become a basis of subsidizing either
qualifying facilities or the utilities' other customers. Therefore, the
Commission was urged by several commenters to meticulously monitor the

utilities' definition and interpretation of the term to ensure a neutral

’,climate for operation of qualifying facilities.

It is important that a qualifying facility have some certainty as to the
price it will be paid for power purchased from it, The price a utility will
pay is a major factor in determining a qualifying facilities economic
viability. The rule requires that avoided cost data be maintained and open to
public inspection. The difficulty arises in how it will be reported. As the
Commission notes, the estimated avoided costs are dependent on a large number
of factors. The avoided costs not ohly depend on the specific Qtility, but
also on the technology used by the qualifying facility. Systems that produce

electricity only when the sun shines result in different avoided costs than a

* Sec. 292.302.
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continuously operating diesel generator. Diesel generators and hybrid PFDRs
can result in similar avoided costs., Thus, the avoided costs reporting
requirement as proposed* would not be useful to those unsophisticated in
utility pricing unless broken down by technology, or otherwise simplified.
S _ Utility cost and rate structures are very complicated and can be quite
confusing to all but the expents.

C i When avoided costs are defined from a technology~specific viewpoint; the
% determination of avoided costs becomes simpler. A photovoltaic qualifying

} b facility uses documented PV avoided costs; a diesel cogeénerator uses their

| avoided costs. It should be noted that, in a given utility district, all

: tracking PV and PFDR systems will have similar characteristics. The same will
, 2 b probably be true of dispatch characteristics as well. In other utility

i ?1 districts, even PV and PFDR will have different energy generation

i _ characteristics requiring different avoided costs determinations.

{ 2 Therefore, on a technology-specific, utility district basis, those factors
which must be consideved in setting avoided costs are relatively constant
within a given technology, but vary among different techmologies. The effect

s B R R AT OYA BT 50

is that it is economically neutral for the utility to determine avoided costs
; . on a technology-specific basis, and not neutral to make a single determination
| including all technologies which may be used by a qualifying facility. The
only remaining variables set forth in the rules are not capable of ecither a

technology-specific or a general evaluation. These are the willingness and
ability of the qualifying fnciliny to provide power during system emergencies, E
: | and the length of any legally enforceable obligation by the qualifying facility
' to provide energy and/or capacity. These factors are individual to each
qualifying facility, and not dependent on the type of technology used by that
facility. | . S |
The rule, as proposed, was conducive to an interpretation requiring only
a single determination for all types of faéilities. This is the interprethtion

which a utility was likely to give hhe.pfopoaed,xule. Therefore, certain

SIS TR a e

’ o changes were suggested for the rule that would specifically require that
avoided cost information be reported on a technology-specific basis. The

AT R s

¥ Sec. 292.302.
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in avoided costs. As a result, in a given utility, economic inefficiency

~well as capacity. Time of day metering, if available, would eliminate SOme of
these dxscrepancles, at 1east as appl;ed to avoided anergy costs.

rasult could be that small qualifying facilities would not face the difficulty

of negotiating extensively on a case-by-case basis in order to truly obtain

the economically proper price for the power they sell. Also, utilities will

not have to devote money, manpower, and time to redetermine net avoided cost ;

every time a qualifying facility commenced opevation within their district, as

required by the proposed rule. | , v ;
An additional problem of not determxnxng avoided costs on a technology=- %

gpecific basis is that failure to do so would result in some technologies

gubpidizing others., For example, those technologies which have a high peak

matching ratio and good reliability characteristics would be subsidizing

others with less desivable traits. This result would occur because the

utility, in determining its avoided costs, would take into account all

technologics, thus the price pnid for less reliable technologies would be

raiged by the inclusion of other, wmore reliable technologies, aw vigce versa.

Therefore, the price paid to those technologies which deserve the highest rate

would be lowered in order to pay more to the less reliable technologies, in

the form of a subsidy of one technology by another.

B\

Tariffs
Closely vrelated to the reporting of "avoided costs" data is the topic of

PUSE I | P

standard rates for purchases, often referred to as taviff schedules. Pricing
certainty and proéedural simplicity will result from the promulgation of taviff
schedules for qualifying facilities. Tariffs will also provide cergainty of
prices to be paid to qualifying facilities, This may act as an incentive to
negdcincion of seperate agreements, because, as penetration increases, the
prlce for purchased power will be adjusted every year or so. One utility,
Sauthern California Edison, adjusts quarterly.

The proposed rule required the establxshmcnt of taviff schedulea Lor

qualifying facilities of ten kllowatts»or less. There were several points to

be made with respect to the propoaed Lule. Perhaps the most impoannt pnint
is that technologmes to be used by qualliylng facilities under such a tariff

are likely to have a range of energy generation characteristics, as xeccgnxzed‘

would result if tariffs derived fov PV or PFDR were to be applied to wind

ey
Ky

systems, and vice versa. This is true for the avoidance of energy costs, as

AN
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The price paid by a utility to a qualifying facility for purchased power
under a tQkiff should equal the avoided costs of the utility erising from the
purchase f&r the transaction to be economically neutral. The energy and
capacity costs avoided, however, varies with the degree to which the production
time of a qualifying facility predictably coincide with utility peaks,

In a given utility, some qualifying facilities, such as those producing
energy from biomass, cogenerators, or hybrid solar thermal point-focusing
distributed receivers, can produce and sell energy to the utility continuously.
Such qualifying facilities are not weather-dependent, and so can produce energy
for utility use except during scheduled outages or mechanical failures. The
energy and capacity value of a continuous producing qualifying facility is
averageable, and thus the avoided costs attribdtable to the qualifying facility
are readily definable in the same way utilities have traditionally valued

~their own energy facilities,

Stochastic (variable) producers on the other hand will vary their output
with time. Non-hybrid windmills, photovoltaic and point-focusing distributed
receivers only generate energy when the wind is blowing or the sun is shining.
The extent to which a stochastie prgduger will allow a utility to defer or
avoid capacity or energy costs is less certain from a utility perspective.

Even variable producers, however, such as solar, reliably produce energy
in peak periods, particularly for summer peaking utilities with a heavy air
conditioning cost. For utilities in the northern or eastern parts of the
country, solar incidence and utility peaks may not match quite so well.
Windmills and solar incidence technologies must be distinguished. In summer
peaking utilities, wind provides cooling and lowers peaks in utilities with
large air conditioning loads. Sun increases cooling needs and therefore
increases peaks. In a winter peaking, night peaking utility based on heating
the opposite tends to be true, especially in light of wind chill factors.
Capacity values of qualifying facilities will, therefore, largély be determined
by the coincidental peak matching characteristics of a technology.

If it can be shown empirically that production times of a particular
technology such as PV or PFDR coincide with syétem peaks, a utility may defer
or avoid capacity based on the presence of those qualifying facilitiés in the
system. If it can also be stated that qualifying facilities production using

wind will, in that utility system, never coincide with system peak loads, the
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utility may defer or avoid only a very small amount of capacity based solely
on the added overall reliability of the utility system. A full energy credit,
however, is probably still appropriate. ‘

If both wind and PV qualifying facilities are conventionally metered and
both receive the same price for energy sold to the utility, the PV facility
would bg subsidizing the wind facility, or vice-versa depending on the
particular situation. Net Energy Billing, where the meter runs "backward,"
would result in the same type of subsidy. Conventional kilowatt-hours metering
will only be economically technology-neutral if a separate tariff is
promulgated for each technology that exhibits stochastic peak matcﬁing
characteristics.

Time-of day pricing for power purchased from qualifying facilities
employing different technologies has been advocated to acco nt for these
differences, dependent on how such rates are computed, Typical time-of-day
pricing schedules provide a fixed price for energy at a given time of day.

The prices tend to have seasonal adjustments, and include both an energy and
capacity component, _

For example, if PV were to always coincide with peak, and if wind were
never to coincide with peak, economically sound time-of-day pricing would
accurately reflect the energy and capacity value of the different systems. In
other words, it would be inter-technology neutral. |

The problem is that such a perfect weather pattern does not happen. What
if the wind blows at summer peak? Time-of-day rates tend to fluctuate by
season, not by day. Time-of-day rates as we know them today are, thus, proxies
for the actual energy and capacity cqsts of a given utility.

To defer or avoid capacity a utility must be able to predict the
coincidence of a stochastic qualifying facility's produccion with peak
requirements. In regard to this situation the stochastic qualifying facility's
capacity contribution is not necessarily predictable or reliable. The utility
cannot defer or avoid capacity. Even so, under a technology-undifferentiated
tariff mandating time-of-day pricing, the stochastic qualifying faciity would
be paid the capacity component of the time-of-day rate. Other customers of
the utility could be subsidizing this qualifying facility. '

It is not necessary to have time-of—day priéing, however. The value of

energy to the utility is time dependent; so ideally one would like to have

’timééof—day'metéting to measute the value of the energy being sold by the




qualifying facility. But, it is possible, instead, to use historical data,
and knowledge of the characteristics of a system to infer the energy output
profile of a system., For example, knowledge of the insolation within a region
and detailed characteristics about a given photovoltaic system allows one to
infer the quantity and time dimension of energy produced by that system.
Random time-of-day metering and conventional metering of total output can be
used to verify the modify the inferences. It is, therefore, imperative that
tariffs be promulgated for each available technology in order to appropriately
account for the capacity values of different technologies. Failure to do so
is likely to result in discrimination against either the qualifying facility
or the other customers of the utility,

Generic Capacity Credits

Another considevation is the inclusion of the existence of 4 legal
obligation to provide firm power as a factor to be considered in setting
rates. Utility peak-matching characteristics of various technologies used by
qualifying facilities can, in the aggregate, provide firm capacity to a utility
even where none of the qualifying facilities is operating under a legally
enforceable obligation to provide energy to the utility. For example, if there
are a thousand photovoltaic qualifying facilities in a southwestern utility,

it is technically incorrect to assume all will cease operation, that is

permanently cease interconnection, at the same time. Even if a few do

‘discontinue service there ie a substantial likelihood that an equal or greater

number will interconnect into the system for the first time. After all, the
use of cogeneration and small power production will be increasing well into
the future. This is conceptually the same as the proposed rule under Rates
for Sales which prohibits the assumption that all qualifying facilities will
curtail operation simultaneously or at utility system peak.

This reliable capacity generic to a specific technology can be and is
appropriately accounted for in a technology specific tariff. o

Such capacity credits should also be available to qualifying facilities
not operating under a tariff pursuant to this same theory. Determination of
the exteént of the capécity credit is, however, depéndent on the characteristics

of the individual utilities and the technology used by the qualifying Eacility.
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Ten Kilowatt Limitntion

5.

A second major point revolves around the ten kilowatt limitation of the
proposed rule. In the proposed rules implementing section 201 of the Public
Utilities Regulatory Policies Act, it was proposed that systems under ten
kilowatts not qualify for the benefit of section 210, That proposal has not
been accepted, as facilities under ten kilowatts are being included, This is
encouraging in light of the development of photovoltaics., Such a proposal
would have severely limited the residential market for photovoltaics, a market
which may be the largest near-term private use of photovoltaics. Residential
photovoltaic systems will, most likely, be between one and ten kilowatts in
size,

The majority of utilities in this country can absorb thousands of ten
kilowatt qualifying facilities without serious disruption to their systems.
Some utilities, however, are very small and may not easily absorb the
relatively large numbers of ten kilowatt qualifying facilities that may seek
interconnection under a tariff. Such small utilities may appropriately seek
waiver from these rules, Other, larger, utilities could easily absorb larger
numbers of qualifying facilities of much greater désign capacity than ten
kilowatts. Simplicity results if utilities are required to promulgate tariffs
for qualifying facilities with design capacities of 20, 30, to 100 kilowatts
or more--the particular design capacity tailored to the particular utility.

Technology~Specific Tariff Schedules
Promulgation of tariff schedules by technology has advantages both to
qualifying facilities and utilities. The advantages arise from the fact that

purchase price determinations can be made as a class. This means that
’utilities do not have to commit the manpower to negotiate new agreements
everytime a qualifying facility seeks interconnection in purchase and sale.

The issue is litigated before the PUC and resolved. For qualifying facilities,
the tariff determinations by technology allow them to litigate as a definéble
class with substantially similar motivations and circumstances. Also,
manufacturers and other interested parties could participate. Small qualifying

facilities are in an equltable negotating clﬂmate they would not be in if

“negotiating 1nd1v1dually
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There are, also, administrative costs in multiple tariffs. Some of these

costs will be fixed. If the penetration of wind is small, in a utility where

a single non-technology specific tariff would result in subsidizing wind
qualifying facilities, the subaidy would be small. It is conceivable that the
cost of administering multiple tariffs could be greater than the subsidy. If

such a case can be proven, a technology-specific or time-of-day tariff should
not be necessary,

AT 3

r
Interconnection
Encouragement of cogeneration and small power production requires that
interconnection be as procedurally simple as possible. The proposed and final
rules mandate interconnection on demand.
Under any circumstances, cogeneration and small power production will not
be encouraged by requiring potential qualifying facilities to go through
expensive and time-consuming procedures to gain interconnection. Use of
cogeneration and small power production was facilitated with adoption of the
proposed rule.
The rule governing the allocation of interconnection costg, however, is
potentially biased against cogeneration and small power production. The rule
calls for the costs of interconnection to be borne by the qualifying
facility. A great potential for abuse is presented here.
Interconnection costs can be separated into two areas: (1) connection of
the qualifying facility to the grid; and, (2) changes made to the utility
_system as a whole to accommodate one or more qualifying facilities coming into ;
the system, 3

In the interest of economic efficiency it is equitable to charge a f
qualifying facility for connection to the grid. Effectively, this means the
cost of the hardware and installation labor occur between the qualifying
facilities and the first utility pole. Metering, disconnect and reconnect
equipmént, drop lines and other equipment notvnprmnlly installed for backup
purposes are legitimate costs of interconnection that arguably should not be
shared by all customers of a utility. '

R e e e L e e e e

System~wide changes are another matter. If a utility installs safety,

dispatch or other equipment on its system, there is an incentive for the

At

utility to try to recover the cost as fast as possible. That is, the utility

will have an interest in, and the proposed rule could be read to permit, high
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allocation of such costs to early qualifying facility intercomnection
applications, or even the changing of all such costs to the first qualifying
facility to request interconnection, Such an interpretation-of the section
would discourage small power production and cogeneration, The wording of the
final rule does not specify, however, that a utility may charge to a particular
qualifying facility only those costs reasonably allocable to a given
interconnection.

The apportionment could conceivably be done in a manner analogous to the
extension of sewer facilities to new developments. Even rewording will not
eliminate the potential for abuse in implementation by utilities, however. 1IE
the nutility does not recover its costs from the first customers, it will be
sitting there with equipment not being fully used and having already been paid
for by the utility. There is inevitably some uncertainty of cost recovery.
For these reasons aggressive Commission monitoring of this area is probably
necessary to limit the possibility of inappropriate actions by utilities.

Safety Standards

A major barrier to solar commercialization is its current cost. Of

almost equal importance is the potential institutional barrier of utility
resistance to dispersed photovoltaic system interconnection.

The rules, as a whole, are relatively unbiased between photovoltaics and
the utilities. Economic bias in favor of photovoltaics at the expense of the
utilities would likely increase utility resistance. Similarly, a technical
bias in favor of photovoltaics that endangers lines, persomnel, or the utility
system as a whole is likely to be untenable to utilities.

Utilities must, by law and custom,'protect their employees and their
system. A rule mandating anything other than personnel and system safety Wlll
likeZy be met by persistent resistance., The enormous power of utilities to
impé&e, through the regulntoty process, would seriously slow the market
penetration of grid-connected photovoltaic systems. |

. Utilities may justifiably demand a disconnect/reconnect capability. The
capabllity may be: automath, and/or remote, and/or a posxtLVe means of assurlng
dlsconnectmon, such as an alr mass sepuratlon circuit breaker, The remote

disconnect/reconnect gives the utmlmty dispatch capablllty. Thus, it may be a

- positive factar aftecting rates for purchases.
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Protection, however, must go in both dircctions.§7Tha photovoltalc system ;
requires protection in the same sense the utility system does. This protection :
must be boch technical aud institutional. Utilities could abuse their ;
assurance of safety to slow the penetration of photovoltaics. Therefore, the

Commission was asked to monitor the safety standards imposed pursuant to these

rules, as a part of its continued oversight of the implementation of sections
201 and 210 of PURPA.*

Exemption From Regulation

The rules exempt qualifying facilities from virtually all state and
federal utility regulation. It can be anticipated that many thousands of d
qualifying facilities using photovoltaics and solar thermal point-focusing i
distributed receivers will become active in the next 10 to )5 years. ;
Regulation of thrse qualifying facilities would place a significant burden on
both the qualifying facilities and the regulators.

Under the vast majority of state laws, an entity producing power solely
for its own use is not a public utility subject to the jurisdiction of the
state public utilities commission. Some states, however, have asserted

ittt

jurisdiction even where the only users of the power are the producer and the
purchasiag utility. As a result there is conceptual uncertainty, apart from
these rules, as to the extent of permissible regulation of cogenerators and
small power producers.¥¥

Unfortunately, this conceptual difficulty is not limited to those states
where regulatory agency jurisdiction is a possibility. Even in states where
the law is settled, some potential qualifying facilities have expressed fears
of public utility style regulation. These rules clarify for all their utility
status, thus removing the burden and fear of regulation. S

See Bahram and Calwell, Electric Utility Systems Appllcatxon utorage and

Generator, (presented at the 1979 P,E.S. Summer Conference, Vancouver, ‘ ‘ 8
British Columbia); and Proceedings of the Distribution, Automation and !
Control Working Group, prepared for the US. Department of Energy by the

Jet Propulsion Laboratory (JPL Pub. 79-35) (1978).

,See Danziger, Renewable Resources and Cogeneratlon. bommun1ty Systems and
Grid Integration and Publlc Utility Enterprlse, 2 Wh;ther L. Rev. 81
(1979)
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Waivers

Application of the rules to a parnicularfaiﬁuntion may be waived,
However, no procedure was established in the proposed rule for the
consideration of such applications., Parties that will by affected will be
located in the district of the utilities or state regulatory authorities. The
Commission will more accurately determine the desirvability of waiver by
hearing persons affected. Therefore, the proposed rule should have been
amended to allow for granting of a waiver only after notice and public hearing
in the utility districts affected by the waiver, There is some ambiguity, in
the final rule, as to whether a public hearing js required, but notice is
required in the ntility district affected by the waiver.

The critical nature of these rules cannot be overstated. We are entering
a new era of power production. Distributed photovoltaics and solar~thermal
point focusing distributed receivers will be significant parts of our energy
future. PURPA is a major regulatory componént of this new era. ‘

The rules proposed to implement Section 201 of PURPA, proposing

procedures for certification as @ qualifying facility, were time-consuming and

expensive. This required every qualifying facility to file with the Federal
Energy Regulatory Commission (FERC) a detailed form before it could be granted
qualifying facility status. In addition, the qualifying facility would have
had to serve a formal notice in a specified form on the interested utility and
state regulatory agency. It is quite probable that full compliance would have
involved subgtantial amounts of time and money. As proposed, the certification
process would effectively be a cost of interconnection. These costs must be
borne no matter how smail the qualifying facility is, even when the interested
utility does not object to incerconnecciod, The total cost of intercomnection
for small facilities could thus have been prohibitive and discoﬁtaging to the
development of the residential photovoltaic market, :
Therefore, it was suggested that Qualifying facilities that utilize
unlimited access (i.e., solar, &ind) renewable energy resources as a primary
energy source be exempted from the certification requirement. If the
interested utility had then‘objécted to interconnection with the qualifying
facility, the burdén would be on the utility to file with FERC its reasons for

“such objectidn. A copy of the filing would be provided to the qualifying

facility and any state regulatory authority with jurisdiction over the small

power producer.
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This is consistent with the suggestion that utility cost data and taziffs
be provided on a technology-specific basis. Therefore, a technology for which
a tariff has been promulgated shcould also be considered a qualifying facility
without being required to apply for that status. ‘

Qualifying facilities that ave accepted by the utility for inter-
connection, or obtain an order requiring interconnection, would then be
subject to the guidelines on back-up and buy-back rates promulgated under
Section 210(b) and (c¢) of PURPA. For qualifying facilities whose status has
not been determined by FERC, proof that the facility in question qualifies
under these rules would operate as a defense to assertion of jurisdiction by
state or federal agencies from whose jurisdiction qualifying facilities have
been exempted under Section 210(e) of PURPA. The net effect of these changes
would have been to sufficiently lessen the burden on smaller systems thereby

adlowing the residential market to be successfully oxploited. At the very
least, potential barriers would have been removed.

The proposed rule implementing Section 201 of PURPA allowed a maximum of
110 barrels of oil (or the Btu equivalent in gas) per year per megawatt of %

normal fuel supply system, and still maintain that status, Solar thermal
electric systems are a promising opportunity for the use of the sun to produce
electricity., One form these systems take is hybrid systems, that is, systems
that utilize combustion frels to compensate for the hourly and seasonal i

variations in available insolation to ensure the power generating capacity of
the plaut,

The déytime intermediate and peaking requirements of most utilities is
approximately 9.1 hours per day. This appears to be a reasonable load to be
supplied by solar thermal hybrid electriec facilities. Therefore, such a
system must reliably generate for 3,504 hours per year for it to displace
generating capacity from other sources. Solar thermal plants have 2800 hours
per year of effective generation at rated capacity in the southwest. This
leaves a gap QE 704 hours of operation per year to be supplied by combustion
fuels. One hundred and ten barrels of oii‘per year would, therefore, be
insufficient backup capability offered solar thermal electric hybrid plants by
the pioposed rule. The proposed rule would have had the effect of discouraging

the use of solar thermal electric hybrid systems by non-utility interests. The

final rule has done away with this requirement, The alternative to the :
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proposed rule suggested by JPL is no longer relevant as the FERC has gone
beyond the propesals by finally promulgating efficiency standards as opposed
to fuel use limitations, 1In general, they would merely have increased the
amount of oil that would be allowed.

The proposed rule implementing Section 201 of PURPA did state that ten
kilowatts would be the minimum eize a facility would be in order to obtain
qualifying status, Tf it had been adopted a substantial future market for
photovoltaics would be precluded.

The markets for renewable energy resources may be divided into four
sectorst (1) remote; (2) residentialj (3) intermediate load center

(commercial/industrial applications); and (4) central station. Remote systems

are not interconneceted with a utility grid and are currently the most cost-
effective, The buy~back and back-up provisions of PURPA are irrelevant to

remote 8ystems. On the other hand, the exemptions from regulation as a public

utility provided by PURPA may be important to developers of remote systems
that are interactive within a remote community,
The initial commereializatien efforts of the U.S. Departmant of Ensrgy

x of th 0 1t Enaygy
and the photovoltaics industry are now targeted at the vesidential market,
Much of this effort is being stimulated by the Solar Photovoltaic Energy
Research, Development and Demonstration Act of 1978, The typigal residential
system will be in the three to ten kilowatt range, although some will be as
small as one kilowatt. The Act is intended to stimulate the introduction of
many thousands of auchksystams, In the pext several years these systéms will
be only marginally economically competitive. The result of the proposed rule
would have been to dictate that residential photovoltaic gystems be sized to

maximum, regardless of optimum size in order to obtain the benefits of being a

qualifying facility. The economics of residential syatems thus become less
favorable unless the price paid by the utilities for surplus power is |
sufficient to make up the difference. Therefore, it was suggested that a
one-kilowatt minimum size limitation would be more conducive to the purposes
of PURPA, and should have been adopted., This lower limit should allow the
residential photovoltaics market to develop without the need to hurdle the
institutional barriers already surmounted by PURPA. FERC went even further
and eliminated the minimum size limit all together. The kilowatt limitation
would not have inhibited development of the remote market since virbuallj{no
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producers of one kilowatt face regulation as a public utility. Further, as
previously stated, remote systems do not concarn themselves with buy-back and
back-up by utilities,

It should be noted that the proposed rules for implementing Section 210
of PURPA, which were issued several months after the Section 201 proposed
rules, require that utilities establish tariffs for systems of under ten
kilowatts. This inconsistency would appear to, and did, mean that the ten
kilowatt minimum size limitation had been abandoned.

The proposad rules did not distinguish betwden cogeneration facilitics
utilizing fossil fuels and those utilizing solar electric facilitics as
supplemental systems. Since the intent of the Section is to conserve the use
of fossil fuel, it must distinguish between the use of renewable and fossil
fuel inputs to the cogeneration plant. The solar and renewable component of
the plant should be dealt with differently than restrictions placed on foasil
fuel consumption or efficiency, This was done in the final rule by measuring
total output against fossil fuel input only for purposes of qualifying facility
determination,

In some cases the proposed efficiency standards represented technological
goals, and not technical reality as it relates to hybrid solar electric
facilities. This is particularly true in regard to solar processes which are
relatively less efficient at today's state~of-the~art but which utilize
inexhaustible energy sources. Therefore, the section was amended as it
applies to cogeneration plants that utilize solar or other renewable resources
as the primary fuel source to allow the introduction of solar electric
technology without depending upon technical, economic, or social changes in

non~solar areas.

Conclusion

Consumers are just beginning to understand that they can be energy
producers. PURPA gives power to state utility commissions in areas where they
have either refused, or never had, jutisdiction. Some utilities that now
perceive their primary mission as one of generating energy, may one day realize
that they could become primarily a transmission and distribution network, and
transmission and distribution utilities could find themselves with significant

generation capacity in their service areas.
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In this transitional climate many questions occur to us that we can not

answer. A great deal of information has yet to be generated that will answer
those quentigns and confirm or invalidate the logic behind the chuilges.

Furthermore, we do not think it is possibls to foresee all of the issues that
will arise in the implementation of PURPA and the rules. Therefore, it is
important that the impieméntation‘of PURPA and the rules promulgated pursuant
thereto must be monitored to optimize the benefit to our mation.

One thing is clear, PURPA provides a guaranteed market for private
producers of electricity. Entities wishing to engage in cogeneraéion and
small power production need concern themselves only with the efficient
generation of electricity to increase profit.

Furthermore, PURPA in some utilities is a hedge against increases in the
price of oil. Most utilities burn oil, and that oil is likely to be the
"incremental cost to an electric utility of eleéérié‘energy." As the price of
oil goes up a utility's avoided cost goes up if it burns 0il. Assuming a
qualifying facility opts to receive in payment the avoided costs at time of
delivery, the utility will be obligated to account for 0il price increases in
the rate paid. , ’

Perhaps most important is the startling reality that utilities no longer
héve a monopoly on the generation of electricity. The monopoly on transmission
and distribution is retained, but for utilities to economically expand
electrical generating capacity their marginal cest of producing electricity
will have to be lower than qualifying facilities are willing to sell their
power for. Cogeneratable waste Btp's may be the goldmines and oil ' wells of

the 1980s.
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CHAPTER V

RESPONSE TO COMMENTS ON THE PROPOSED 201 AND 210 RULES

In its comments on the proposed rules to implement section 210 of the
Public Utility Regulatory Policies Act of 1978, 44 Fed. Reg. 61190 (October
24, 1979), the Jet Propulsion Laboratory (JPL) made a number of suggestions
for modification that are summarized in the previous chapter. This chapter
traces the effects of those suggestions: what was accepted by the Commission
and what was rejected, and the reasons for it. Also, the relative importance
and impact of each change will be analyzed.

Contract Flexibility

Both the proposed rule and the final rule, 45 Fed. Reg. 12215 (February
25, 1980) sections 292.101 and 292,301, respectively, provide that the rule
does not affect existing contacts. JPL supported that part of the section
authorizing further contracts which do not conform to the rules. This was
based on the need to give flexibility to what is still, in large part, an
experimental phase of solar electric production. :

It was suggested by JPL that state regulatory authorities be given the
power to order renpgotiation of existing contracts where the qualifying |
facility can show that the agreement was executed without notice of the
impending rules. ‘This suggestion was rejected by the Commission on the
grounds that "it is likely that sufficient incentive existed, and that the
further encouragement provided by these rules was not necessary.'* Although
there is some validity to this argument, it does not take into account the
basic reason behind the JPL position, that is, the great disparity in
bargaining position which exists between a utility and a qualifying facility.
Many qualifying facilities can be expected to have entered into contracts,
when not protected by the rules, and without notice of their probable content,
which were not equitabie, byt rather, were enteréd into in order to receive

some sort of return (some of these potentially qualifying facilities claim to

have built not for monetary returns, but rather for some social reason, which

they feel should not be held against them now) .

% 45 Fed. Reg. 12281 (1980)
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Reporting of Avoided Cost Data by the Utilities

JPL noted two problems concerning section 292.103 of the proposed rule.
The section sets out what types of cost data the utilities must make available
to the public and file with the state regulatory authorities in order to allow
qualifying facilities to determine "avoided cost,” the price a utility must
pay for the electricity, It also provides, to eome extent, for the manner in
which data are reported and it provides for the dates by which this must be

done.
The first problem is the utility interpretation of avoided costs, where

JPL recommended that the Commission meticulously monitor the area, to ensure
an equitable climate, andrprevenc utility manipulation. This recommendation,
of course, is not truly capable of being responded to in the rules themselves.
However,  the clarifications made in the final rule, section 292,302, indicate
a great concern on the part of the Commission, which will probably ensure that
such a course is followed.
The second problem, is the reporting vequirement. JPL recommended that
‘the final rule require that the data be reported on a technology-specifie
basis in order to give the data some meaning to the individual qualifying
facility. This is especially important in light of the variation among
~technologies in certain factors affecting avoided costs, i.e., peak matching
characteristics. In fact, JPL feels that it is potentially simpler for the
utility to report the data on a technology-specific basis than it is to make a
single avoided cost determination. The rule was capable of such a
construction, but it was considered unlikely that the utilities would so
construe it. An additional basis for this suggestion was that a single
determination of avoided costs could result in inter-technology subsidization
by averaging the higher avoided costs for some technologies with the lower
ones of others. S ;
The corresponding’segtion in the final rule, 292,302, and the relevant‘
portions of the section-by-section analysis do not deal with the issue of |
technology~specific repq:ting of'avoided costs data. However, clarificatiqné

in this section and in section 292,304, Rates for Puvchases, seem to obviate

much of the need for it (discussed infra). Now, the data provided pursuant to

section 292,302 are no longer the basis for rates for purchases, as was
proposed, but is, rather, only one factor to be considered. Many of the

factors which are to be used to establish thekacgual avoided costs of a

kpatticuiar'qualifying facility are considered as part of section 292.304 also.
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No other commentiers dealt with this particular point. However, most of
them did have comments concerning the reporting of avoided costs data. In
general, the proponents were concerned about the absence of a methodology,
while the utility representatives wanted the section to be looser if it were
used at all. Southern Services Company wanted the Commission to stress that

the data ave only an estimate. This was adopted by the Commission in section-

292.304(b)(5) which assuyes that data provided do not violate the rule if it
turns out to be inaccurate in the future in velation to the price paid to
qualifying facilities with long term contracts.

Standard Rates for Purchaseg from Rgsidential nndmother Small Systems

Tariffs or standard vates for purchases in the proposed rule, section
292.105(b), were to be set, upon request, for qualifying facilities of under
10 kilowatts. JPL made SBQeral suggestions for modification of this section.
The most important suggestion was to require that tariffs be made technology~
specific in order to prevent economic inefficiency and inter—techndlogy
subsidization by the inevitable averaging process of avoided costs of
technologies with different characteristics. As a basis for this, avoided
costs should be the foundation of any tariff, In response to a query by the
Commission, JPL pointed out that net eanergy billing would result in the same
subsidization as a conventionally metered tariff., In addition, time-of~day
metering, although capable of accounting for some of the varying generation
characteristics, still does not effectively differentiate the capacity values
of different technologies. Therefore, JPL felt that the only economically
neutral method of establishing a tariff is to make them technology-specific.
Also, it was suggested that the aggregate capacity value of qualifying
facilities, even without a legally enforceable obligation, should be accounted
for in any tariff, as well as where a tariff is not in force.

Many commenters, as well as JPL, reﬂohmended that the upper size limit on
tariffs be raised on a case by case basis where the affected utility could
easily accommodate such sysﬁems;' 0f course, this would be closely tied to the
waiver process for utilities whose systems could not accommodate even small

qualifying facilities.

There has been x substantial change made in the final rule as it relates

to tariffs or standard rates for purchases. The Commission has gone beycnd ‘

"the\JPprroposal as to size and has adopted the proposal of the American
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Public Power Association that the upper limit be set at 100 kilowatts with a
provision, in line with the JPL proposal, allowing tariffs for larger
facilities, The principle of enlarging the scope of the tariff requirement
was also endorsed by Alan S. Miller of the Natural Resources Defense Couricil .
The reasons for expanding the size limits for tariffs were much the same as
those put forth by JPL: the reduction of the high cost of individualized rate

making for small facilities.
Expanding the coverage of tariffs has a double effect: it gives more

qualifying facilities protection and lowers the individual cost of rate-setting

to the facility, as well as the utility. By mandating standard rates for

purchases, the Commission has brought manufacturers, qualifying facilities,
and all others into regular rate-setting proceedings. The issue is decided
centrally, and the negotiating positions of the utility and others with an
interest in a technology or energy source are more nearly equal, The same

reasoning applies to the provision that permits but does not require tariffs

for larger systems, ) ;
It is a reasonable assumption to make that there will be enough small
systems around to make it economical for a tariff to operate, It is also a
reasonable extension of that principle to make it permissive as to larger
systéms that will probably be better able to handle the economic burden, so
that the rate setting authority can wait to see if tariffs are a proper way to
handle larger facilities. This permiSSive‘apﬁroach raises a problem as to
when, if ever, a tariff of over 100 kilowatts will be required to be
established, If a qualifying facility or group of facilities over 100
kilowatts were to request the promulgation of a tariff and the utility
refused, bécked by the state regulatory authority, if it is regulated, even
though the proponents could show that it would be cheaper for them and for the
utility to do so, would there be any recourse? A strong argument could be
made that any extra cost, for suth things as administracibn,’over what the
cost would be for a tariff, should not be included in the avoided costs
determination, the setting of individual rates, or the costs of inter-
connection, on the grounds that including them is unreasonable and
diScriminatory'becausé the utility couild have avoided them by using a tariff.
»in effect it;is a cost that the ucility’has chosen to bear, not one imposed by

the qualifying facility;
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The Commission has also adopted the suggestion that tariffs be expressly
stated to be dependent on the same factors as other rates for purchases,
including the avoided costs data. One of the factors is the aggregate value
of capacity and energy provided by all qualifying facilities on a system.
This position was also urged, by inference if not explicitly, by numerous
commenters who objected to any position which allowed the payment of anything
less than full avoided costs. This was made explicit in the final rule to
prevent a utility basing such tariffs on something less than full avoided
costs,

There has also been a qualified response to the suggestion that tariffs
be technology-specific. The Commission has included a section which permits
the use of technology-specific tariffs, but has not made them mandatory. The
rules and their accompanying analyses recognize the reason advanced by JPL in
support of the proposed change: the different peak matching capabilities of
various technologies on a utility's system.

Making the use of techrnology-specific tariffs permissive is likely to
have a beneficial effect on the promulgation of tariffs.' As JPL pointed out,
the administrative cost of multiple tariffs may outweigh the benefit in some
cases, for example where the extent of cross-subsidization would be less than
the’éost of the tariff system. On the other hand, there is a negative effect,
in that a utility need not institute a technology-specific tariff even where
it would encourage cogeneration and small powér production. This creates a
potential for abuse. This places the burden on the supply industry and user
to make the case for its technology before the state regulatory authorities
and the utilities. ’

; One point that has relevance here, even though it is really a sﬁbject’for
consideration under the section 201 rules, is the minimum qualifying size

limitation of ten kilowatts. This provision drew a great deal of criticism

from most of the non-utility commenters, including JPL. It was fairly obvious,

after the publication of the section 210 rules which provided for tariffs for

’systems of under 10 kwp, that this provision was dead. However, it continued

to rec¢ive a great deal of comment, primarily on the ground that it would all
but eliminate residential systems from the protection of the rules:. It is no

longer a concern since it is mnot a part of the final section 201 rules.
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Intercbnnection,Coana

The question of the allocation of interconnection costs raises issues of
possible abuse by utilities. Some costs need to be incurred for every
interconnection. Some changes to the entire utility system are attributable
to the presence of several qualifying facilities on the system. JPL expressed
the concern that there might be attempis to charge the total cost of system
wide changes to a single or small number of qualifying facilities that hook up
to the system. JPL proposed that the rule be rewritten to allow a utility to
charge to a particular qualifying facility only those costs reasunably
allocable to that facility's interconnection. Both the proposed and the final
rule required that interconnection be assessed on a nondiscriminatory basis.
However, the original rule provided that this standard be measured against
costs for "any of the customers" of the utility. This drew a number of
unfavorable comments from utility representatives stressing that it could mean
that a qualifying facility would have to get a better rate than it would if it
were just another customer, i.e., an industrial cogenerator with rates based
on those of a residential customer. However, the potential problem of
overloading on interconnection costs has not been directly addressed in the
final rule. The Cymmission instead relies on the general reasonableness
réquirement to remedy that prdblem. One change was made that may alleviate
the potential problem somewhat. The proposed rule required that the qualifying
facility reimburse the utility without any provision for approval of the costs.
The final rule provides that the state regulatory authofity or nonregulated
'utilityvmuat assess the charges, thus limiting the unbridled discretion of the
utility. :

A major area of comment was the manner of payment of interconnection

costs. The proposed rule did not address this issue at all. However, the

likelihood that these costs would be quite high caused a number of commenters,

including JPL, to suggééc that the Commission provide for it in the rules.

JPL suggested, as one alternative, that éuch’costs could be apportioned in a
manner analogous to the extention of sewer facilities. Other commenters, '
including the Kaman Science Corp. and the Institute for Local Self Reliance,
suggested that the costs be amortized in order to prevent a high initial

expenditure.
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The Commission has declined to provide a single method of payment of
these expenses, but vather, has expressly left it up to the state regulatory
authority or nonregulated utility to determine the manner of payment.

N,

' Saféty and Reliability Considerations

JPL supported the requirement in the proposed rule that qualifying
facilities be subjecc to reasonable: standards for system and line safety,
However, JPL noted that this provision is subject to potential abuse by
utilities overloading the qualifying Eacilities with expensive and unnecessary
safety equipment. However, this is unlikely to happen where the state
regulatory authority is not dominated by the utilities. Under both the
proposed and final rule, only the state regulatory authority and nonregulated
utilities would be allowed to establish such standards, and the reasons for
this must be specified on the basis of safety and reliability. Anyone,
including the utilities and the qualifying facilities, may suggest such
standards. ;

The Natural Resources Defense Council made a similar comment in that they
wanted the Commission to ensure that qualifying facilities would not be held
to a higher standard of safety then a utility maintains on its own system.

¥

Waiveréz
Finally, the proposed rule provided for waivers for state regulatory
authorities, nonregulated uniiicies, and electric utilities. JPL proposed
that these waivers be granted only after notice and public heéping in the
utility districts to be affected by the waiver. This would allow the
Commission to more accurately determine the desirability of granting a waiver

by hearing those persons to be affected by it. This position has been adopted

by the Commission in its final rule, at least as to notice, although there is

no requirement of a public hearing. Also, the Commission has eliminated the

provision which would have allowed individual waivers for electric utilities.

Qualification

The proposed rule implementing Section 201 of PURPA required that a
detailed application beyfiled,with the Commission in order to dbtain qualifying

status for a facility. In addition, the time periods involved, 90 days for

Jancontested applications and 120 days for contested applications, were

substantial. ~JPL suggested that renewable resource-based facilities be
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provided a self certification process, and that the burden be placed onuthe
utility, if it objects, to prove thgt the facility is not a qualifying one.
The Connxosxon has gone beyond thxs. All facilities which meet the applicable
requirements are qualifying facilities, A facility may, if it wishes, also

file an application, there is no provision in the final fule for utility

objections to qualifying status. They must file a regular notice for
intervention, Related to this is the elimination of the requirement in the
proposed fule that the applicant serve notice on the utility concerned and the
requirement that the applicant initiate discussions with the utility.

Fuel Use and Effxcxency Requxrements
The proposed rule 1mp1emenc1ng Section 201 contained detaxled requirements

concerning the amount of fossil fuels which a facility could use, as well as
the efficiency with which they would have to be used. JPL suggested that the
amount of oil which could be used be increased for small power ptoducers. The
Commisgion has gone even further: The primary energy source must be (and more
than 75 percent of the total energy input must be) from biomass, waste,
renewable resources or any combination thereof. At the same time, the
aggregate use of oil, natural gas, or coal may not exceed 25 percent of tﬁe

total) Btu input for any calendar year.

Solar Thermal Cogeneration Facilities
The proposed rule did not distinguish between cogeneration facilities

utilizing fossil fuels and those using solar thermal electric facilities as
supplemental systems. JPL suggested that the two types of facilities be
handled differently since the latter type will conserve more fuél, the aim of
the Act. This suggestion has not been adopted. The only difference drawn

‘between types of cogenetatxon systems is between topping and botcomlng cycle

fac111t1es.
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CHAPTER VI
SUMMARY ANALYSIS OF THE ENVIRONMENTAL ASSESSMENT T0 THE RULES

Of particular interest in the process of rule-making for implementing
sections 201 and 210 of the Public Utility Regulatory Policies Act of 1978 is
the consideration of the potential environmental effects of the Act. As noted
in the Preface to the Lavironmental Findings document,* "a qualifying facility
may not be built or operated unless it complics with all applicable local,
state, and Federal zoning, air, wacei, and other environmental quality laws,
and unless it obtains all required permits." The FERC was required to provide
an Environmental Assessment (EA) of the proposed rules and publiah'its
findings. The following paragraphs summarize the findings and evaluate the
adequacy of the assessment.

At the outset it should be noted that to complete the Environmental
Assessment of the proposed rules, a number of assumptions about the long-term
effects of the rules needed to be made. The problem is one that is confronted

regularly in the EA and Envivonmental Impact Statement (EIS) process. In this ¢

case, the FERC was required to assess the possible effects of alternative rule
variations at a time when the technical viability of the alternate energy
options remains unclear. To reduce the uncertainties about the viability of
the technologies, the FERC stated that the environmental effects of the rules
would be limited to the "effects resulting from the construction und/or
operation of facilities which occur as a result of the granting of these
benefits, or from changes in the operating characteristics of existing
facilities which results from the granting of these benefits," and that for
the purposes of the National Environmental Policy Act (NEPA) evaluation, only
the incremental effects of the proposed rule changes were to be evaluated.
Because of these two condltlans, the scope of the environmental assessment
process was significantly reduced, yet the process apparently provides

sufficient environmental analysis for compliance:

*Unlted States of American Federal Energy Regulatory Commission 18 C.F.R, Part
292,
Small Power Production and Cogene1at10n Facxlltles “ Envxronmental Findings
Docket Nos. RM79-54 and EM79-55.
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Anothar assumption that had a significant effect on the environmental
assessment of the proposed changes is that according to the market projections
of the various alternate technologies, only a few technologies would be ixn

significant use by 1995. Specifically, the document states that the rulus are
‘not expected to encourage significant amounts of eleactrical generation using

biomass, geothermal, or solar thermal and photovoltaic energyy One obvious
question is whether that assumption was reasonable, and if not what
environmental litigation may result because of it. The market analysis of the
various technologies used by FERC address this issue and is briefly touched
upon later. \

The key environmental issues associated with those technologies that the
PURPA was expected to impact are listed in Table 5-1, and these are followed
by an assessment of their significance.

According to the literature, and current enviroumen:alvanaly;eé, the
above issues are real, but their significance in terms of the PURPA activities

‘should be marginal (i.e., only the incremental increase in the implementation

of the technologies brought about because of these rules changes is to be

"evaluated). The high degree of uncertainty that surrounds greater use of

diesel and dual-fuel engxnes, especially in terms of potentxal air quality
impacts, is reflected in the recommendation that an EIS for this option be

prepared,
Table 5-1. Key Enivronmental Issues
“Technology o Key Impacts
Industrial and Commercial - Impacts are large enough to warrant
Cogeneration - Diesel and recomséndation that an Environmental
Dual-Fuel Engines Impact Statement (EIS) be prepared.
Wind Energy Systems Noisu
Aesthetic Value
Electromagnetic Interference
Land Use conflicts
Municipal Solid Waste Air Quality
' Water Quality
Consump;ive Water Use
small Scale Hydroelectric Recreation Land Use Conflicts

Local Water Quality and Related
Ecologxcal Impacts'
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Inhereént in the discussion of the four technologies that are not expected
to see widespread deployment as a result of these rules is that the
technologies will develop with or without the rule changes, and that the
incremental increases will be negligible, Whether or not this turns out to be
the case, especially with respect to the residential sector, the environmental
assessment should suffice because the magnitude of the baseline program in

these technologies requires that an environmental assessment be completed for

them by other federal departments. For example, in photovoltaics the PURPA

rule changes may result in a substantial growth in the use of the technology,
but even with that possible scenario the U.S, Department of Energy has already
had a major Programmatic Environmental Asscssment completed on the photo~

voltaics option, and the document is currently working its way through the

compliance cycle. That document assesses the significance of the photovoltaics
option sufficiently well that any increases in the use of photovoltaics that

may result because of the rule changes should be covered by it,

If there is an area of possible significant concern with the FiRC
Environmental Assessment it lies with the discussion of the biomass option.
Prog:ammntically; the document does not consider biomass an option that will

~ be significantly impacted by the rule changes. ~Yet, it is not &t all cléat
what impact the regulations will have on the future use of biomass. The

document contends that the rule changes will have little or no effect on the

penetration of biomass through 1995, The PURPA changes may, in fact, result

in a much greater use of wood and wood wastes than currently exists., (It is
interesting that this possibility is noted in the document as an informational
footnote.) At present, it is the regulatory climate that hinders the growth
of biomass, and since the great majority of wood holdings are in the private
sector, a change in the .'as may'have a very significant effect on the near-
term use of biomass technoiogies. Should that scenario be realized it must be
noted that biomass has a suite of potentially adverse environmental issues
associated with it, especially in terms of land use compatibility and
competition for land and water resources, areas that historically have seen
tomes of litigation. ‘ , ‘ ; '
Another weakness of the document ié that the EA contends that only the
installation/operational phaées of the life cy¢la are to be considered,,‘Fo:
some of the technologies under considexatidn; those phases of the lite cycle

may not necessarily be the area of greatest concern, For example, the -
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manufacturing phase is not included, The statement that the "environmental
effects of these rules are limited to the effects re~ulting from the
construction and/or operation of facilities which occur asz a result of the
granting of these benefits" is misleading and could result in open criticism
by some individuals or groups. Photovoltaics, for example, even though it is
listed as a technological option that is not considered to be affected by the
proposed rule changes, has significant environmantal issues in the resource
acquisition-manufacturing phases, not just in the installation/operational
phases, JIn all likelihood the operational phase will be benign (with the
possible exception of a central station systems). A preferred assessment
would have been to address potential impacts in each of. the life cycle phases
for each technological option expected to be affected by the rule changes,

As a final weakness, the document relies on the existing and often dated
Environmental Development Plans (EDPs) and Environmental Readiness Documents
(ERDs), These documents, while useful in terms of scoping potential problems
associated with new and developing technologies, identify issues that may have
little bearing on outstanding issues or give equal weight to both minor and
major issues., Thus, problems of issue prioritization are difficult to resolve.
The issues that are identified do encompass the host of potential issues, but
there is a weakness in focusing on the major issues. Finally, even though the
issues are identified, the assessment of their significance lacks depth.

Summar

Basically the EA identifies and attempts to ansess environmental issues
associated with technologies expected to be affected by the proposed rule
changes, and it does so sufficiently well that little or no additional work
should be recommended, Primary concerns are in biomass and that entire life
cycles are not evaluated. However, the incremental increases that the rule
changes can be expected to cause are sufficiently small that the EA should

suffice.
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APPENDIX A
THE LAW

The following pages reflect the subject law as delineated under the Public

Utility Regulatory Policies Act of 1978; section 201 (16 USC 796m 92 Stat.
3134) and section 210 (16 USC 824 a-3, 92 Stat., 3144).
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16 USC 796.

TITLE 11-CERTAIN FEDERAL ENERGY REGU.-
LATORY COMMISSION AND DEPARTMENT OF
ENERGY AUTHORITIES

.‘3!180.‘2 1. D!FI}QI'{IONS.
ction 3 of the Federal Power Act is amended by inserting the
tollowing before the period at the end thereof ; y K

l“i '17) (A) ‘smull power production fucility’ means a facility

. whichs

“(i) produces elzctric energy solely by the use, as a primary
energy sinirce, of biomuss, waste, renewable resources, or any
combination thereof ; and N

“(ni% has a power production eapacity which, together with
any other facilities located at the same site (as determined by

the Commission), is not greater than 8) megawatts;

“(B) ‘primary energy source’ means the fuel or fucls used for
the generation of clectric energ(, except that such term does not
include, as determined under rules prescribed by the Commission,
in consultation with the Secretary of Encrgy—

#(i) the minimum amounts of fu5 required for ignitivn,
startup, testing, flame stabilization, and control uses, and
“(n)t the mimmum amounts of fucl required to alleviate or
prevent—
‘:(I) unanticipated equipment outages, and
“(TI) emergencies, directly nffecting the public henlth,
sa’{ct);,kor welfare, which would result from electric power
ontages:

(8] ‘qnnlﬁ‘\'ing small power production facility’ means a small
power prpductym fcility=—

‘(i) which the Commission determines, by rule, meets such
requirements (including requirements respecting fuel use, fuel

efficiency, and reliability) as the Commission may, by ruls,
preseribe; and .

#(ii) which is owned by n person nof primarily engaged in
the generation or sale of electpic power (other than electrin
power solely from cogeneration faceilities or small power

roduction facilities) :

“(D) ‘qualifying small power producer’ meuns the owner or
operator of a qualifying small power production facility;

“(18) (A) ‘cogenerntion facility' means a facility which pro-

uces—

“(i) electric energy. and

“(11) steam or forms of useful energy (such as heat) which
are usyl for industrinl, commercinl, heating, or cooling

urpose | :
“(B) ‘qualifying cogeneration facility’ means a cogeneration
facility \\f]ﬁch-—- '

“(i) the Commission determines, by rule, meets such
requirements (ineluding requirements respecting mininum
size, fuel use, and fuel efficiency) as the Commission may, by
rule, prezeribe; and

“(ii) is owned by a person not primarily engaged in the
generdlon or sale of electric pawer (other than electric

ower solely from cogeneration facilities or small power pro-
uction facilities) ;

“(C) ‘qualifying cogenerator’ means the owner or operator of
a qualifying cogenerntion facility;

“(19) “Federul power marketing agency’ means any ageney or
instrumentality of the United States (other than the Tennessee
Valley Authority) which sells electric energy:

4(90) ‘evidentinry hearings’ and ‘evidentiary proceeding’ mean
a proceeding conducted as provided in sections 554, 556, and 557
of title 55, United States Code;

*

#(21) ‘State regulatory anthority’ has the same meaning as .

the term *State commission’, except that in the case of an electriv
utility with respeet to which the I}‘ennossee Valley Authority has
ratemaking authority (as defined in section 3 of the Publie Utility
Reguiatory Palicies Act of 1978), such term means the Tennessee
Valley Authority; )
(92 felectric utility* means any person or State agency which
sells electric energy: such term inchides the Tennessee Valley
Authority, but does not include any Federal power marketing

agency”,
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16 USC 824e-3,

BEC. 116. COGENERATION AND SMALL POWER PRODUCTION.

(a) Coarxwramion AND Smart, Powsr Provvernon Rures—Not
Inter than 1 year after the date of ennctmont of this Act, the Commis-
sion shall prescribe, and from time to time thereafter revise, such rules
as it dotormines nocessaiy to encourage cogenoration anc small power
production which rules require electric utilities to offer to—

1) sell electric energy to qualifying cogeneration facilities
and qualifying small power production facilities and
(2) purchase electric energy from such facilities, .
Such rules shall bo preseribed, after consultation with representatives
of Federal and State regulatory agancies having ratemaking suthor-
ity for electric utilities, and after pablic notice and a reasonable
opportunity for interested persons (including State and Federal
agencios) to submit oral as well as written data, views, and arguments,
Such rules shall include provisions respecting minimum relinbility of
qualifying cogoneration facilities and qualifying small power pro-
duction facilities mclmhn&mhnb:hq{ of such fncilities during
emorgencies) and rules respecting roliability of electriv energy service
to be available to such facilities’ from electrie utilities during emer-
wcies, Such rules may not authorize a qualifying cogeneration
facility or qualifying small power production facility to make any
sale for purposes other than resale,

(b) ]&A‘rrzs you Purciases ny Ernegmic Urnytres.—The rules
prescribed under subscction () shall insure that, in requiving any
electrie utility to offer to purchase electric energy from any qualifying
co:;mmrmion tacility or qualifying small power production facility, the
rates for such purchages— ‘

(1) shall be just and reasonable to the electric consumers of the
electric utility and in the publicinterest,and

(2) shall not discriminate aguinst. qualifying cogenerators or
__ qualifying emall power producers. .

No such rule preseribed under subsection (a) shall 'Y_ro\'xdn for a rate
which exceeds the incremental cost to the electric utility of alternative
eleetric energy, .

(¢) Rares wor Saves ny Urnprmese—The rules preseribed under
subsection (a) shall insure that, in requiring any electric utility to
offex to sell electric energy to any qualifying cogeneration facility or
qualifying small power production facility, the rates for snch sale—

(1§‘sluﬂl be just .ind roasonable and in the public interest, and
(2) shall not discriniinate against the qualifying cogenorators
or qualifying small p.ser producers. '

(d) DrriNrroN—For purposes of this section, the term “incre-
mental cost of alternative electric cnergy™ means, with respect. to
elociric energy purchased from a qualifying cogenerator or qun\ifying
small power producer, the cost to the eleetric utility of the electrie
energy which, but for the purchase from such cogeherator or small
power producar, such utility would generate or purchase from anothor
mOurce,

(o) Exrarrrions,—(1) Not. Jater than 1 yoar after the date of enact-
ment of this Act and from time to time thereafter, the Commission
shall, after consultation with represeniatives of State regulatory
authorities, electric utilities, owners of cogenertion facilities and
owners of small power production fucilities, and after public notice
and a reasonable opportunity for interestod persons (including State
and Federal ngencies) to submit oral as well ng writton data, views, and
arguments, preseriba rules under which qualifying cogeneration facilis
ties and qualifying small power ‘S))mduction facilities are exempted
in whola or part. from the Federal Power Act, from the Public Utility
Holding Company Act, from State Iaws and regnlations respecting the
vafes, or respecting the finuncial or organizational regulation, of elee.
tric utilities, or from any combination of the foregoing, if the
Commission determines such exemption is necessary to encourage
cogeneration and small power production,

%2) No qualifying small power production facility which has a power
roduction eapacity which, together with any other facilities located at
he same site (as determined by the Commiission), exceeds 80 mega-
watts may be exempted under rules under paragraph (1) from any
provision of law or regulation reforred to in paragraph (1), excopt
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16 USC 824,

that any qualifying small power production facility which produces
electrio encrgy solely by the use of biomass asa ‘pmmr_v energy Souree,
may be exempted by the Commission under snch rulea from the Publio
Utility Holding Compsny Act and from State Jaws and regulations
referred to in such pnrngrnrh (1), . . -
(3) No qualifying small power production facility or qualifying
cogeneration facility may be exempted wnder this subsection from-—
" (A) any State Inw or regulation in effect in a State pursuant. to

subsection (f), o .

(B) the provisions of section 210, 211, or 212 of the Federal
Power Act or the necessary anthorities for enforcoment of any
such provision under the Federal Power Act, or ;
V ,5 any license or permit requirement under part T of the
Federal Power Act, any provision under such Act related to such
a liconse or permit requirement, or the necessary authoritics for
onforcement. of any such requirement.

(1) IMereMENTATION OF RUtas yor QuariryiNe COOENERATION AND
Quanirying Smant, Powrr Provucrion Faciaries—(1) Beginning
on or before the date one yoar after any rule i preseribed by the
Commission under subsection (1) or revised under such subseetion,
onch State regulatory anthovity shall, after notice and opportunity
for public hearing, inplement such rule (or revised rule) for each
electric utility for which it hag ratemaking anthority. .

2) Deginning on or before the date one year after any rule is pro-
scribed by the Commission under subsection (a) or revised under such
subsection, each nonregulated electric utility shall, after notice and
opportunity for public hearving, implement, such rule (or revised rule),

z ) Junicran Review anp ExrorcemenT~(1) Judicial review may
bo ,o%tninod respecting any proceeding conducted by » State regulatory
authority or nonregulated electric utility for purposes of implement-
ing any roquiremant of & rule under subseetion (a) I the same manner,
and under the samo requirements, as judicial review may be obtained

+

nndlcy section 128 in the case of a proceeding to which section 123
applies,
l?j!) Any porson (including the Seeretary} may bring av action
agninst any electrie utility, qualifying small power gl:oduccr, or quali-
fying cogencrator to enforce kny requirement established by a State
reguletory authority or nonregulated electrie utility pursuant to sub-
section (1), Any such aetion shal] be bronght only in the manner, and
under the requirements, as provided under section 123 with respect
to an action to which seetion 123 applies,

(h) Coxrdassron Kyrorcemente=(1) For purposes of enforcement
of any rule presevibed by the Commission under subsection (w) with
respect, to any operations of an electrie utility, a qualifying cogenern-
tion facility or & qualifying small power production facility which
are subject to the jurisdiction of the Commission under part 1I of the
Fodcrn{ Power Act, such rule shall be treated ag a rule under the
Federal Power Act. Nothing in subscetion (&) shall apply to so much
of the operations of an clectrie utility, a qualifying cogeneration facil-
ity or a qualifying small power production facility as are subject to
tho jurisdiction of the Commission under part IT of the Federal Power

ct.
(®) §A) The Commission may enforce the requirements of subsee-
tion (1) against any State regulatory authority or nonregulated elocs
tric utility. For purposes of any such enforcement, the requirements
of subsection {f) (1) shall ba trented as a rule enforeeable under the
Federal Power Act. For purposes of any such action, 8 State regula-
tory authority or nonregulated eleetric utility shall be treated as a
person within the meaning of the Federal Power Act, No enforcement
:.}chou may bo brought by the Gommission under this section other
AR
, (i& an action ngainst thoe State regulatory authority or nonregu-
Iated electrie utility for failure to comply with the requirements
of subsection (f) or
(3i) wn action under pnra}:mph (1). -
(B) Any clectric utility, qualifging cogenerator, or qualifying small
power producer may petition the Commission to enforce the require-
monts of subsection EI) as provided in subparagraph (A) of this

A-3
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paragraph, If the Commission docs not initiate an enforcement action
under subparagraph (A) against a State ‘rc{m].tcry authority or non-
regulated electric utility within 60 days following the date on which
& petition is filed under this subparagraph with respect to such author-
ity, the petitioner may bring an action in the appropriate United
States district court to require such State regulatory authority or non-
regulated electric utility to comply with such requirements, and such
court, may issue such injunciive or other relicf as may be approprinte.
The Commission may intervene as p matter of right in any such action,

(i) Froerar Conracrs,—No contract between s Federa) agency and
any clectric utility for the eale of clestric energy by such Federal
agency for resale which is entered into after the date of the ennctment
of this Act may contain any provision which will have the effect of
proventing the implementation of any rule under this section with
respect to such utility. Any provision in any such contract which has
such effect shall be null and'void.

(j) DeriNrrions-—For purposes of this section, the terms “small
power production facility”, “qualifying small power production facil-
ity”, “qualifying small power producer”, “primary energy source”,
“cogeneration facility”, “qualifying cogeneration facility”, and “quali-
fying nerator” have the respective meanings [igovnded for such
terms under section 8 (17) and (18) of the Federal Power Act.
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APPENDIX B
JOINT EXPLANATORY STATEMENT

The joint explanatory statement of the Committee of Conference (House
Conference Report No, 95-1750, pages 88 and 97, 6 U.S. Code, Congressional and
Administrative News, pages 7822 and 7831 (1978)) appears on the following

pages.
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TITLE T—CERTAIN FEDERAL ENERGY REGULA-
TORY COMMISSION AND DEPARTMENT OFF ENERGY
AUTHORITIES

Seetion 201, Definitions
Scetion 201 amends the Federal Power Act to insert a number of

new definitions in that Act, These definitions ave taken from the

House bill and Senate amendment with technical and conforming

changes, They cupersede the definitions contnined in weetion 3 w'nlﬁ

respect to the Federal Power Act amendments, The seetion 3 defini-
tions do not apply for purposes of such amendments,

With regard to the definition of “small power production faeility™,
the conferces intend, for purposes of maintaining status s a small
power production facility, that the phrase “primury eneryy sonree”
does not. precinde the use of gas or oil in a facility for the genera-
tion of electricity during scheduled outages.

1t is the intention of the conferces that the term “waste” as used
in tho definition of “small power production facility” includes woorl
and liquid or solid waste, The power production capacity of the fa-
cility means the rated capneity of the facility. The conferees added the
terin “primary energy source” to this definition in recognition of the
fact that a facility usinfg waste, biomass, or renewable resources, or
any combination thereof as the primary fuel might nevertheless re-
quire the use of oil or natural gas or other nonrenewable fuels in
emergencies or in outages or to start the unit, test it, stabilize the
inmoe or control the operation of the unit or for other minor uses.

The definition of small power production facility includes solar
clectric systems, wind electric systems, systems which produce elec-
tric energy from waste or biomass, and electric energy storage facili-
tics, The conferees intond that water be included within the meaning
of the term renewable resources with respect to hydroelectric facilities
at existing dams.

The terms “qualifying small power production facility” and “quali-
fying cogeneration facility” exclude facilities which arc owned by
n person who is primarily engaged in the generation or sale of elec-
tric power. Electric utilities may participate in an entity which owns
such facilities with other persons and such entity could qualify under
these definitions, The test of this case is whether the entity which
owns the facility is primarily engaged in the generation or sale of
electric power other than in connection with its ownership of the co-
generation facilities or small power production facilities.

The new paragraphs 17(C) and 18(B) of the definitions provide
that the Commission shall determine, by rule, on a case-by-case basis,
or otherwise, that a small power production facility or cogencration
facility is a qualifying small power production facility or a qualify-
ing cogeneration facility, as the cnse may be. The purpose of this
determination is to provide a means to insure that such n facility is
identified through Commission action for purposes of showing that
it is in fact included in any exemption under section 210(e) of the
Federal Power Act. Such determination would also prevent such
facility from being challenged concerning the application of such
exemption to it. '

The conferces intend, in providing for requirements respecting

ualifying facilities to be established by the Commission by rule. that
the Commission provide requirements under which a person may
ascertain in advance of construction ov operation of any facility
whether or not. such facility will meet the criteria contained in these
definitions,

The Commission should prescribe these rules as soon as practicable
after enactment.

. The language in these definitions relating to fuel use and fuel effi-
ciency may not always be applicable as some power production facili-
ties (such as hvdroelectric facilities) may not use fuel.

It is also the intention of the conferces that the definitions of
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“qualifying cogeneration facility” and “qualifying small power pro-
duction facility” will not bo construed as prohibiting or discouraging
electric utilities from cogoncratmg’. )
Section £10. Cogeneration and small power production i

Section 210, as agreed to by the conferecs, is & compromise of the

JTouso and Scnato positions on co‘x.enontm’n_ and small power produc-
tion. In lieu of the Senate guidoline approach, this section requires
that States and utilities follow rules which the Federal Energy Reg-
ulatory Commission is to prescribe within one year after the date of
enactment of this legislation. .
. Subsection (a) of this scction states that the rules the Commission
is required Lo prescribo under this section require eloctric utilitjes to
offer to sell electric energy to qualifying cogeneration facilities and
qualifying small power production facilities and require electrio
utilities to offer to purchase electric energy from theso facilities,

Subsection (a) also contains procedural requirements with respect
to the hearings to ba conducted prior to final promulgation of the rules
and limits the authority of the Commission to authorize in these rules
cogeneration facilities or small power production fiscilities to make any
sale for purposes other than resale. Tho conferees do not intend that
this limitation on the Commission’s authority will limit the States
from allowing such sales to take place. The cogenerator or small

woui producer may be permitted to make rotail eales pursuant to

tate Inw,

Subsection (b) of this section deals with tho requirements that the
Congress places on the Federal Encrgy Regulatory Commission in
prescribing the rules under subsection (a). These rulcs shall insure
that, in_requiring any clectric utility to offer to purchase electric
onergy from any qualified cogencrator or qualified amall power pro-
ducer, the rates for this type of purchase are to be f‘ust and reasonablo
to the electric consumers of tha utility, in the public interest, and aro
not to discriminate against cogenerators or small power producers, The
conferees intend that the Blou;nse “just and reasonablo to the electric
consumers of the utility” be interpreted in & manner which looks to
protecting the interests of the electric consumer in receiving electric
energy nt cquitable rates, It is not the intention of the conferces that
cogonerators and small power producers become subject, by virtue of
this language, and the rules promulgated under this section, to the
type of examination that is traditionally given to electric utility rate
applications to determine what is tho just and reasonable rate that
they should receive for their electiic power, The conferees recognize
that cogenerators and small power producers ave different from elec-
tric utilitics, not being guaranteed a rate of return on their activities
generally or ¢m the activitics vis a vis the sale of power to the utilit
and whose rigk in procceding forward in the cogeneration or amall
powoer production enterprise is not guaranteed to be recoverable,

The conferees wish to make clear that cogeneration is to be en-
couraged under this section and therefore the examination of the
level of rates which should apply to the purchase by the utility of
the cogenerator's or small power producer’s power should not be
burdened by the same examination as are utility rate applications,
but rather in a less burdensone manner, The establishment of utility
typo regulation over them would act as a significant disincentive to
irms interestsd in cogencration and small power production.

This subsection further states that the utility would not be re-
quired to purchase electric energy from a quafifying cogeneration
or small power production facility at a rate which exceeds the lower
of the rate described above, n‘a\mély‘ a rate which is just and reason-
able to consumers of the utility, in the public interest, and non-
discriminatory, or the incremental cost of alternate electric energy.
This limitation on the rates which may be required in purchasing
from a_cogenerator or small power producer is meant to act as an
upper limit on the price at which utilities can be required under
this section to purchase electric energy. The ‘conferees do not intend
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cogencrators or small power producers to be subject, under the com-
mission’s rules, to utility-type regulation.

Subgection (c) deals with the requirements with respect to sales
b?' utilities to cogenerators and small power producers and requires
that these rates be just and reasonablo and in the public interest
and do not discriminute agninst cogoncrators or small power pro-
ducers, Here the phrase “i“ust and reasonsble” is intonded to refer to
traditional utility ratemaking concepts, Tha conferees do not intend
that the cogenerator or small power producer pay any meore or any
less than is otherwise just and rensonable in terms of the utility
receiving the reasonable rata of return for Provldmg service to those
kindls of users. However, unrensonable rate structure jmpediments,
such as unreasonnble hook wp charges or other discriminntory prac-
tices, would not be allowed, . )

The conferces use the phrase “not discriminate ngainst. cogenera-
tors or small power producers” becauso they were concerned that
the olectric utility's obligntions to purchase and sell under this provi-
sion might be circumvented by the charging of unjnst and non-cost
based rates for power solely to disconrago cogeneration or sma)l
power production, This phrase should not be construed to permit
discrimination against the electric consumers of an electric utility
in formulating rates under this_provision. The provisions of this
section are not intended to require the rate payers of a utility to
subsidize cogenerators or small power producers.

Subsection (d) deals with thoe definition of the term “incremental
cost. of alternntive electric energy™ as used in the lnst sentenco of sub-
scction (b), 'This term s defined as the cost to the electric utility of
the electric energy which, but fop the purchase from such cogenerator
or small pawer producer; such ntility would generate or purchase from
another source, ITn interpreting the term “ineremental cost of alterna-
tive energy”, the confercos expeet that the Cominission and the States
may look beyond the cast of alternative sources which are instanta-
neously available to the utility, Rather, tha Commission and States
should look to the reliability of that power to the utility and the cost
savings to the utility which may result at some Jater date by reason of
supply to the utility at that cime of power from the cogenerator or
small power producer; for example, an electric utility which owns a
sourco of hydroelectric power and which is offered the sala of electrie
energy from a cogenerator or small power producer might, if measured
over the short term, have a Jow incremental cost of alternative power
because of its access to hydropower; however, it may ba the case that by

urchasing from the cogenerator or small power producer and saving

wydropower for Iater use, the utility ean nvoid the use of expensive
electric encrgy generated by fossil fired units during Iater months of
its seasonal generation cycle. Thus, viewed over the longer period of
time, the incremental cost of alternative electric energy might be sub-
stantially higher than that measured by the instantaneously avaijlable
hydropower,

In providing that the 30-80 megawatt class of small power produc-
tion facilities may not be exempt from the Federal Power Act under
subsection }ge), the conferces intended that where such facilities are
subject to Federal Power Act jurisdiction, the Commission must set
the rates for the sale of power by such facilities in necordance with the
uirements of this section.
he conferces expect that the Commission, in judging whether the
electric Fower supplied by the cogenerator or small power producer
will replnce future power which the utility would otherwise have to
generate itsel f either through 'ex‘xstxpf capacity or additions to capaci
or purchase from other sources, will take into account the reliability
of the power supplied by the go‘;energtor‘ or small power producer
by reason of any legally enforcible obligation of such cogenerator or
small power producer to supply firm power to the utility.
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APPENDIX C
A COLLATION OF BOTH THE PROP/)SED AND FINAL RULES
IMPLEMENTING SECTION 210 OF PURPA

The following is a collation of the proposed and final rules for both
Sections 201 and 210 of PURPA, The rule is presented in this form to make it
casier for the reader to see the changes that were made. The material in
regular type has remained the same in hoth rules, Matirial in CAPITALS is
from the proposed rule and has been deleted from the final rule. Underlined
material has been added in the final rule., Numbers in brackets are from the
proposed rule. Where two section numbers appear and the second is in brackets
they are corresponding section numbers from the proposed and final rule.
Finally, the collation is presented in the order of the final rule. This is
especially important to keep in mind in connection with Subpart B where the
changes made were so great that there is very little continuity between the
proposed and final rules.

SUBPART A - General Brovisions

§292.101  [§292.102] Definitions.

(a) Genéral rule., Terms defined in the Public Utility Regulatory Policies

Act of 1978 (PURPA) shall have the same meaning for purpuses of this part as

they have under PURPA, unless further defined in this part.

(b) Definitions. The following definitions apply for purposes of this part.
(1) "Qualifying facility'" means a cogeneration facility or a small power

production facility which is a qualifying facility under Subpart B of this

part [§292.208] of the Commission's regulationms.

(2) '"Purchase" means the purchase of electric energy or capacity -OR—BOTH-
from a qualifying facility by an electric utility,

(3) "sale" means the sale of electric energy or capacity-0R—BOTH by an
electric utility to a qualifying facility.

(4) "System emergency" means a condition on a utility's system which is

likely to result in imminent significant disruption of service to-A-

-SIGNIPICANT-NUMBER-OF customers or is imminently likely to endanger life or
property.
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(5) "Rate" means any price, rate, charge, or classification made,
demanded, observed or received with respect to the sale or purchase of
electric energy or capacity, or any rule, regulation, or practice respecting
any such rate, charge, or classification, and any contract pertaining to the
sale or purchase of electric energy or capacity.

(6) "Avoided costs" means the incremental costs to an electric utility
of electric energy or capacity or both which, but for the purchase from the
qualifying facility or qualifying facilities, such utility would generate
itself or purchase from another source.

[Moved From Section §292.306  [§292.108]]

(7) "Interconnection costs" means the reasonable costs of connection,
switching, metering, transmission, distribution, safety provisions and-OFHER
-GOSES administrative costs incurred by the electric utility -REASONABLY-~
RESULTING—FROM-—-INTERCONNEGTED-OPERATION-BETWEEN-AN-ELEGCTRIG-UT I TY-AND—A—
“QUALIFYING-PACHLEPY-directly related to the installation and maintenance of
the physical facilities necessary to permit interconnected operations with a

qualifying facility, to the extent such costs are in excess of the

corresponding costs which the electric utility would have incurred if it had

not engaged in interconnected operations, but instead generated an equivalent

amount of electric energy itself or purchased an equivalent amount of electric

energy or capacity from other sources., Interconnection costs do not include

any costs included in the calculation of avoided costs.

(8) !Supplementary power' means electric energy or capacity supplied by

an electric utility, regularly used by a qualifying facility in addition to

that which the facility generates itself,

(9) "Back-up power' means electric energy or capacity supplied by an

electric utility to replace emergy ordinarily generated by a facility's own

generation equipment during an unscheduled outage of the facility.

(10) "Interruptible power" means electric energy or capacity supplied by

an electric utility subject to interruption by the electric utility under

specified conditions,

(11) "Maintenance power" means electric energy or capacity supplied by an

electric utility during scheduled outages of the qualifying facility
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Small Power Production Facilities

-OPRTEPLOATION-OP-QUALTPYENG-STATYS-

§292.201 Scope
This subpart applies to the -GERTIFPICATION-OP—SMALL—POWER-PRODUGTION-AND-
~GOGENERATION-PACILETEES—AS-criteria for and manner of becoming a qualifying
small power production and a qualifying cogeneration facilities under sections
3(17)(C) and 3(18)(B), respectively, of the Federal Power Act, as amended by
section 201 of the Public Utility Regulatory Policies Act of 1978 (PURPA).

§292.202 Definitions.

For purposes of this subpart:

(a) "biomass' means any organic material not deriveu from fossil fuels:
g , =tk

(b) "waste" means by~product materials other than biomass;

(c) "cogeneration facility" means equipment used to produce electric energy

and forms of useful thermal energy (such as heat or steam), used for

industrial, commercial, heating, or cooling purposes, through the sequential
use of enecgy;
(d) "topping-cycle cogeneration facility' means a _cogeneration facility in

which the energy input to the facility is first used to produce useful power
output, and the reject heat from power production is then used to provide

useful thermal energys
(e) "bottomingécycle cogeneration facility' means a cogeneration facility in
which the energy input to the system is first applied to a useful thermal

energy process, and the reject heat emerging from the process is then used for

power production;

(£) "supplementary firing" means an energy input to the cogeneration facility

used only in the thermal process of a topping-cycle cogeneration facility, or
only in the electric generating process of a bottoming-cycle cogeneration

facilitz;

(g) "useful power output" of a cogeneration facility means the electric or

mechanical energy made available for use, exclusive of any such energy used in

the power production process;

(h) "useful thermal energy output” of a topping-cycle cogeneration facility

means the thermal energy made available for use in any industrial or

commercial process, or used in any heating or cooling application;
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(i) "total energy output" of a topping-cycle cogeneration facility is the sum

of the useful powaer output and useful thermal energy output;
(i) "total energy input" means the total energy of all forms supplied from

external sources;

(k) "natural gas' means either natural gas unmixed, or any mixture of natural

gas and artificial gas;
(1) "oil" means crude oil, residual fuel oil, natural gas 1liquids, or any

refined petroleum products; and
(m) energy input in the case of energy in the form of natural gus or oil is to

be measured by the lower heating value of the natural gas or oil.

(n) "Electric utility holding company' means a holding company as defined in
section 2(a)(7) of the Public Utility Holding Company Act of 1935, 15 U.S.C.
79b(a)(7) which owns one or more electric utilities as defined in section
2(a)(3) of that Act, 15 U.S.C, 79b(a)(3).

§292.203 General requirements for qualification,

(a) Small power production facilities. A small power production facility is a

qualifying facility if it:

(1) meets the maximum size criteria specified in §292.204(a);
(2) meets the fuel use criteria specified in §292,204(b); and

(3) meets the ownership criteria specified in §292.206.
(b) Cogeneration facilities. (1) Unless excluded under paragraph (¢), a

cogeneration facility is a qualifying facility if it:

(i) meets any applicable operating and efficiency standards
specified in §292,205(a) and (b); and

(ii) meets the ownership criteria specified in §292.206.

(2) For purposes of qualification of a cogeneration facility for

exemption from incremental pricing, a cogeneration facility must qualify under

§292.205(c).
(¢) Interim exclusion. (1) pending further Commission action, any

cogeneration facility which is a new diesel cogeneration facility may not be a

4

qualifying facility.

(2) A new diesel cogeneration facility is a cogeneration facility:

(1) which derives its useful power output from a diesel engine, and

(ii) the installation of which began on or after March 13, 1980.
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(3) Pending further Commission action, any cogeneration facility which is
a new dual-fuel cogeneration facility which seeks to obtain qualifying status
must follow the procedures set forth in  §292.207 (b) of this section.

(4) A new dual-fuel cogeneration facility is & cogenervation facility:

(i) which derives its useful power output from an internal
combustion piston engine capable of changing automatically between gas and oil

operation, and
(ii) the installation of which began on or after May 15, 1980.

§292,204 [§292,205) Criteria for Qualifying -REQUEREMENTS~FOR- small power
production facilities, ~PO-BE-GEREIFEED-AS~A—QUALEFYING-SMALL~POWER-PRADUGEION-
FACTEFB - A~FAGILTEY-FOR- WHECH-AN-APPLE CATION--ES~FEHED ~MUST~MEEL~THE~FOLLOWENG
~REQUEREMENT S+
(a) [(b)]  size of the facility, (1) Maximum size, [(i)] The -RARED power
production capacity of the facility for which -GERFIFIGATION qualification is
sought, togather with the capacity of any other facilities FHAT-which use the

same energy resource, -AND are owned by the same person, and are located at the
same site, -MUST—BE-NO-GREATER-THAN- may not exceed 80 megawatts,

(2) [(ii)] Method of calculation. (i) For purposes of this paragraph,
facilities are -PRESUMED- considered to be located at the same site as the
facility for which -GERTIFIGATION qualification is sought if they are located
within one mile of the facility for which -GERTIFEGATEON- qualification is
songht and, for hydro electric facilities, if they use water from the same

impoundment for power generation,

(ii) For purposes of making the determinatien in clause (i) the

distance between facilities shall be measured from the electrical generating

equipment of a facility,

(3) Waiver. The Commission may modify the application of subparagraph(2)

for good cause, }
~6iii)~—AN—APPELIEANT-MAY- -SEEK—TO-REBUT—EHE-PRESUMPL-EON—IN—
-SUBPARAGRAPH~{11:)FOR-ANY—FAGILITY-LOCARED ~WERHEN-ONE-MELE-OF—EHE-FACELT LY~
~FOR-WHEGH-CERTEIFECATION-E5~50UGHT+—EN-DETERMINENG—WHEFHER—FHE~PRESUMPELON-HAS-
LA THE=EXEENT~TO-WHECH-FPACTORS—OFHER—PHAN-FHE—80—MECAWATE
-CAPACEIY~LIMITATION~DECTATE~SMALLER —PHY S LCALL Y-S EPARATED —FACTL-LEFES ~RATRER-
“PHAN-LARGER 5 INTEGRATED-OR-PHY-SECALEY-CONTECUOUS~FACTLEEEES +—AND~

ORIGINAL, pagp C-7
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€8} —THE~EXTENT 0 -WHECH-CONSEDERATFON-OF - THE~FAGCELEEY—AS—BEENG-
AL-A-DIFPERENT-STEE-FROM-OTHER-PACILITEES—E5--CONSTSTENT-WEEH-CONSERYATION-OF-
“ENERCY-AND-OPTEMALLY-EFFECTENTE-USP—OF-RESOURGES~
42}~ MENTMIM -G F2E——A-PAGELETY-MUST—HAVE—A-DESEGN-CAPAGTEY- -OF AT LEASE
3 0—KELOWATES+—EHES—PROVESTION-MAY—BE-WATVED —IF—THE-COMMES S TON-FENDS~THAT-
-GRANTING-QUALIFYING—STATUS—TO-THE-FAGCTEFY—E5-NEGESSARY--TO—-ENGOURAGE~
~CONSERVATION-OP-ENERGY-OR-THE-OPTEMIZATION-OF—THE-EPPICIENCY—OF—USE—OP-
~-RESOURERS-
(b) [a) Fuel Use. (1) (i) The primary energy source of the facility must
be biomass, waste, renewable resources, or any combination thereof, and
more than 75 percent of the total energy input must be from these sources.
FOR—PURPOSES—OF—~THES—SEOTION;—WATER—FS—A—RENEWABLE-RESOURGE-WETH-RESPECT-TO-
HYDROELEGTREC-FACIEITIES—EXCEPT-T0—THE—EXEENT—THAT-SUCH-FAGELETEES+-
£ ~INCEUDE-DAMS-OR-OTHER-STRUCTURES-FOR—IMPOUNDENG-WAPER—THE-
-CONSTRUCTION-OF—-WHI CH-WAS—NOT-COMPEETED-ON-OR—BEFORE~THE-DATE—OF—FHE—FELING-OF-
) -REQUIRE—ANY—-CONSTRUCTION-OR—ENEARGEMENP-OP—EMPOUNDMENT—-
INSTALEATION-

(ii) Any primary energy source which, on the basis of its energy

content, is 50 percent or more biomass shall be considered biomass.

(2) Use of oil, natural gas, and coal by a facility may not, in the

aggregate, exceed 25 percent of the total energy input of the facility during
any calendar year period. -PEANNED-USE—OF-FOSSIL—FUEL-FOR—-START-UP;—TESTING;
FEAME-STABILTIZATION-AND-CONTROL-PURPOSES—AND-DURENG—OUTAGES-OF—THE—FUEL—SUPPLY-
44— FOR—IGNITION-START-UR—AND-TES T INGy—NOT--UORE—THAN--500—BARRELS-—
-CAPAGLEY)
-OH:-PER—HOUR—(OR—TES—BTU—EQUIVALENT—IN—GAS)—PER-MEGAWATT-OF—RATED - CAPAGETY-
-BUREING-OPERATION-OF~THE—FACEETTY - EXCEPE-FOR -FACHLITIES—BURNENG—SOLED-
MUNECEPAL—WASTE;—IN-WHECH CASE—THE~LIMTE- F5—THE—EQUIVALENT-OF—6-5—BBL—0F 05
L ,
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“10-DBLr- OF-0Fr—(OR=FPS - BIU-EQUEVALENT--IN-GAS)--PER-YEAR-PER~MEGAWAT P~ OF~RATED-
‘OAPAGETLY-

(-3)=~AN-=-APPLI CANT~SHALL=5UBMET~AN-=-ES TIMATE~OF~FHE-PLANNED-USE~OF~FO6 51
FUEL-BY--“THE=PAGTHETTY-~-AND-PHES-ESTEMATE-SHALL--DE-SUP PORTED - WHERE~AVA LA BLE-DBY
DESIGN--CHARACTEREST L 05 OR-SPEGIFLCATTONS-OF~PHE~EQUEPMENT-USED ~IN-THE

PACTLETY-
(c)—-EPPLCIENCY—STANDARDS~FOR - FAGTLT'PIES- USING -LIMETED -ACCEIS: -RENENABLE

‘RESOURGES.
£1)=—A-FACILFEY-USING GEQOTHERMAL -RESOURCES-OR=MUNT.OTPAL=WASTE~AS-A-

“PRIMARY -ENERGY SOURGE- MUSE--ACHEBVE-A-MINIMUM-OF-40-PRRCENT-OF~FHE—-EDEAL-GAR~
NP-EFFECTENCY-ACHTEVABLE-WITH - THE-MAXIMUM=AND -MINEHUM-TEMPERATURES~

ERPEREENCED-NY “THE-WORKENG-FLUID
4 2)-HYDROELECTRIC-FAGELTTLIES =NOT-REGULATED=UNDER~PAR-~1—OF- L HE-FEDERAL:
POWER=ACT-MUST-AGHEEVE-HYDRAUL LG--EFPIOEENCY ~OF- AT-LEAST-60-PERCENT-

§292.205 (§292.206] Criteria for qualifying REQUIREMENTS FOR cogeneration

facilities.
£a)-PHE-COGENERATION-FACILITY-MUST=PRODUGE~ELEGTRLG-ENERGY--AND-OTHER-FORMS~OF-
USEFUL-ENERGY-=( SUCH--AS~HEAT-OR=-§THAM)--WHIGH-ARE ~US ED-FOR~ENDUSTR TALr,
COMMERGIAL7-HEATING- OR~GOOLING--PURPOSES
-¢e)~FOR-PURPOSES-OF THIS-SUBSEGTION;
1) == LHEAT-EHCINEY--MEAN S ~A--DEVECE-WHILCH -OPERATES - ON-A~THERMOD Y NAMIC-CYCLE-
AND-CONVERTI-HEAT-ENERGY-T0-MEGHANTCAL-ENERG Y4
£2)—UEFFEGTENC¥-OF--A=HEAT-ENG ENE!--MEANS=FHE=RATEO-OF-PHE-USEFUL-OU T PUT-OF-
A-REAT-ENGINE-AG~MEGHANLOAL - ENERGY--00~PHE--ENERGY-ENPUPS=TO-THE-HEAL-ENGENE}
3)—YUSEFUL~ENERG Y~ QUEPUT- O -A~THERMAL~PROCES 8- MEAN S THE-DEFFERENCE~~
DEPNEEN-THE- REAT-INPUT-TO-THE--PROCE 38 AND-IHE-HEAT--CARREED-AWAY~BY—PHE-HEATENG-
MEDTUM -~
4)=-UENERGY—=ENPUT L IN=THE~CASE-OF ~ENERGY=EN-THE-FORM-OF--FOSSLL~FUEL7 X8~
PO~ BE-MEASURED DY~ PHE--LOWER-HEATENG-VALUE-OF=SUGH~FUELS-
(5)=-HOVERALL=ENERGY--EFFECTENGY - MEAN S~ P HE=RATTO-OF -~ THE--3UM~OF ~ALE-HIEFUE-
ENERGY-~OUTPUTS~INCEUDENG~EHE-USEFUL-OUTPUL- OF ~ANY-PHERMAL~PROGES §--0-~1PHE-
ENERGY~INPUT-OF~THE~FACTELL Y- ANY--ENERGY~USED=EXCHY SEVELY-IN-PHE IHERMAL
“PROGESS~OF~A-TOPPENG-CYOLE 5~ OR-EXCHU STV ELY NP~ HEAT-ENGINE-~OF—A~BOTTOMENG:
GYGLE-~{SUPPLEMENTARY-FELING )~ SHALL-NO B BE~ENCLUDED-AS~ENERGY--OU'LPUT-OR-ENERGY-
INPUT-FOR-THE~PURPOSE~OF-DEPERMENENG~THE~OVERA L~ COGENERATION-S¥S R EM—

EFFEOEENGY ORIGT
‘ RIGINAY, pAGE 1
6= OF ooy c,zLJ‘ALII}'f?

1




(a) Operating and efficiency standards for topping-cycle facilities,.
(1) Operating standard, For any topping-cycle cogeneration facility, the
useful thermal energy output of the facility must, dugixg any calendar year

period, be no less than 5 percent of the total energy uﬂng3ﬁl

(2) Efficiency standard. (i) For any topping-cycle cogeneration facility 3
for which any of the energy input is natural gas or oil, and the installation ‘
of which began on or after March 13, 1980, the useful power output of the
facility plus one-half the useful thermal energy output, during any calendar

year period, must: i
(A) subject paragraph (a)(2)(i)(B) of this section, be no less ;
than 42.5 percent of the total energy input of natural gas and oil to the

facility; or

(B) 1if the useful thermal energy output is less than 15 percent

of the total energy output of the facility, be no less than 45 percent of the

total energy input of natural gas and oil to the facility.,

(ii) For any topping-cycle cogeneration facility not subject to

paragraph (a)(2)(i), there is no efficiency standard.
{e)-FOR~TOPPING-CYOLE~COGENERATION-FACEFIEES~US ENG—NATURAL—GAS5—PETROEEUM 7~ OR-
ANV-DEREVATEVE-~THEREOF;—AS—A-PREMARY—ENERGY--SOURCE7—THE-FOLLOWING—EFFECEENCY—
STANDARDS—~ABPLY¥-¢

) —THE-EFFECTENOY-OF~THE-HEAT-ENGENE-MUST—BE~NO—-LEESS—THAN-20-PER-CENT—
“HETH-REGARD~FO—FHE-ENERGY—~ENPUT~FO-PHE- FACELTTY

)~ PHE-ENERGY—OUTPUT—OF-THE-THERMAL~PROCES S~ MU ST-BE—NO—LESS~THAN—45—PER
-CENT--OF—THE-DIFFERENGE--BETWEEN-~EHE-ENERGY--OUTPUE-OF—FHE—HEAT-ENGENE-ANDFHE-
-HSEFUE-ENERGY--OUTPUT-OF—~THE-HEAT-ENGEINET—AND-

{3 )—THE-OVERALE-FACTL LY ENERGY—EFFECEENCY--MUST—BE~NO-1ESS ~THAN-60-PER-
-GENE.

(£)-FOR-TOPPING—-CYCLF -COGENERATION-FACTLF L ES~OVER~30~MEGANAT TS~ US ENG—BIOMASS-,

RENEWABLE-RESOURCES—OTHER—THAN-MUNECEPAL~NASTET—OR—ANY—COMBINATEON-FHEROF;—AND-
FOR—ANY—FACILEEEES-USENG~GEOTHERMAL-ENERGY—OR—MUNECEPAL—WASEE~AS—THEER-PREMARY-
-ENERGY—SOUREE5 - THE—FOLLOWING-EFFICIENCY—STANDARDSAPPEY+

) PHE~HSEFUE-ENERGY—OUTPUT—-OF—THE~HEAT-ENG INE~-MUSP—~BE~NO-LESS—THAN-L5~
PERGENT-OF—THE—ENERGY—INPUT-PO-THE-FACELETY4

{2 PHE-ENERGY—OUIPUT—OF—THE—THERMAE~PROCESS-MUST—BE-NO—LESS—THAN—40—
PERCENT-OF—THE-ENERGY—OUTPUT-OF~THE—HEAT-ENGINE-MINUS—-ALL-USEFUE-ENERGY--CUEPUE-
-OF—THE--HEAT-ENGENE4—AND-
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£3)—THE~OVERALI-FACTLEEY--ENERGY—EFFEC EENGY—-MUST—-BE—~NO—LES6—THAN—5 5~
-PERGENT,
(b) Efficiency standards for bottoming-cycle facilities,

(1) For any bottoming-cycle cogeneration facility for which any of the

energy input as supplementary firing is natural gas or oil, and the

installation of which began on or after March 13, 1980, the useful power

output of the facility must, during any calendar year period, be no less than

45 percent of the energy input of natural gas and oil for supplementary firing.

(2) For any bottoming-cycle cogeneration facility not covered by

subparagraph (1) of this paragraph, there is no efficiency standard.
d)—FOR—-BOLLOMING-CYCLE-~COGENERATION-FAGIL LTI ES~USENG—ANY—PREMARY-ENERGY-
‘SOUREE—EXCEPT-GOAL—-OR—COAL-DERIVED—FUELS—THE-FOLLOWING—EFFECIENGY—STANDARDS-
-APPLY v

() THE--EFF-LCLENCY— OF~THE~HEAT—ENGINE-MU S T—BE-NO—LES 6~ THAN—1-5-RER-
-CENT-WEPH--REGARD PO FHE--DIFFERENGE~BETWEEN—PHE- ENERCY—ENPUE-TO ~THE-FACELFEY-
AND-THE-USEFUL~ENERGY---OUTPUT-OF-THE~THERMAL—PROGESS—OR—

i) PHE-HEAP-ENGEINE~MUSE-ATTAIN-A-MENIMUM-OF—40-PERGENT-OF-THE

IDEAL-CARNOT-EFFICTENCY~ACHEEVABLE-WETH - THE-MANEMUM-AND-MENEMUM—FEMPERATURES~
FEXPERTENCED—BY--PHE -WORKENG—FEUED-AND—

€2 THE~OVERAL L - COGENERATION-FACEL T TY—ENERGY—-EFFECEENCY-— MU ST—BE-NO-LESS-
€ g MINEMUM-SE2E - THE-COGENERATION-FACTLETY- MU ST-HAVE~A—DES TON-CAPACEEY—OF AT

(c) Exemption from incremental pricing. (1) Natural gas used in any

topping-cycle cogeneration facility is eligible for an exemption from

incremental pricing under Title II of the Natural Gas Policy Act of 1978
(NGPA) and Part 282 of the Commission's rules if:

(1) the facility meets the operating and efficiency standards under

paragraphs (a) (1) and (2) (i) of this section and is a qualifying facility
under §292.203(b)(1); or
(i3.) the facility is a qualifying facility under Subpart E of this

gart.

(2) Natural gas used in any botteming-cycle cogeneration facility, not

subject to an exemption from incremental pricing under Subpart E of this part,

is eligible for an exemption under Title II of the NGPA and Part 282 of the

Commission's rules to the extent that reject heat emerging from the useful

C-11
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thermszl energy process is made available for use for power production.

(3) Nothing in this subpart affects any exemption provided under Subpart
E of this part.

(4) Natural gas used for supplementary firing in any cogeneration
facility is not eligible under this part for examption from incremental
pricing.,

(d) [§292.207] Waiver -EXEMPTIONS—FROM-QUALIFPYING-REQUIREMENTS+ The
Commission may waive any of the requirements of paragraphs (a), (b) and (c) of
this section upon a ghowing that the facility will produce significant energy
savings. -EHE-GOMMESSION-MAY-WAIVER-ANY-OF-THE-PROVISIONS-OF—~44292+205-AND—
292206—EXCEPT-FOR—§292-205 () (1) —§292+205¢d)—§29 2206 ()5 and-
§202-206(b)—IF—TT-DETERMINES—THAT-WATVER—ES—NECESSARY--TO-ENCOURAGE:
CONSERVATION-OF-ENERGY—AND-OPTIMIZATION--OF-EFFECLENCY—-OF-USE—-OF—RESOURCES~+

§292.206 [§292.205(d) and  §292,206(b)] Ownership Criteria.

Note: For this section, new material is underlined; material omitted from

both proposed sections is in struck out CAPITALS; material omitted from
§292.205(d) is in CAPITALS; material in omitted from §292.206(p) is in

brackets| ]. Material taken from only one of the proposed sections is
underlined in the type noted above.

(a) General rule. A cogeneration facility or SMALL POWER PRODUCTION FACILITY
MUST may not by owned by a person NOT primarily engaged in the generation or
sale of electric power (other than electric power

solely from cogeneration
facilities or small power production facilities).

(b) OQwnership test. For purposes of this section PARAGRAPH, a cogeneration

or SMALL POWER PRODUCTION facility SHALL BE CONSIDERED TO BE OWNED BY A PERSON

PRIMARILY ENGAGED IN THE GENERATION OR SALE OF ELECTRIC POWER may not be
certified as qualifying

if more than 50 percent of the EQUITY INEREST IN THE
facility is HELD owned by an electric utility or utilities, or BY a PUBLIC
eieéctric utility holding company, OR COMPANIES, or any combination thereof.
If a wholly or partially owned

subsidiary of an electric utility or PUBLIC
electric utility holding company has an ownership interest in a facility, the
subsidiary's ownership interest shall be CONSIDERED counted

as ownership by
an electric utility OR PUBLIC electric UTILITY HOLDING GCOMPANY.

c-12
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§292.207 [§292.202 &  §292.208] Procedures for obtaining -DETERMINATION-OF
qualifying status, {§292.202 APPLICATIONS FOR CERTIFICATION OF QUALIFYING
STATUS ] -

(a) Qualification. (1) A small power production facility or cogeneration

facility which meets the criteria for qualification set forth in 292,203 is a

qualifying facility.

(2) The owner or operator of any facility qualitying under this paragraph

shall furnish notice to the Commission providing the information set forth in

paragraph (b)(2)(i) through (iv) of this section,

~§292-2026a ) —PELING-REQUIREMENT S+ ANY--PERSON-SEEKING-QUALEFYENG-STATH S~
“FOR~A—SMALIr-POWER~PRODUGTEON-FACILTEY—OR~COGENERATTION-FACH Y- MU S TP I E—~ AN~
APPELCALLON-PURSUANT--PO—-THE-PROVISTONS~OF~PRIS~SECTLON—
b)—BRE-APPLEICATLON-REQUIREMENT S+—~BEFORE~FILING-AN-APPLLCATION-UNDER~THES
SECTIONTAN-APPLICGANT~SHALL—INTTIATE ~OR~GHALL~ATPEMPT-TO—INEFEFATE~DESCUSSTONS-
REGARDING~THE-FEASIR I TY-OF~INTERCONNECTED-OPERAT FON-RETH—THE-ENTPEI Y- WETH-
WHEGH~THE~APPLICANT-PROPOSES—TO—50—OPERATE
(b) optional procedure, (1) Application for Commission certification.

Pursuant to the provisions of this paragraph, the owner or operator of the

facility may file with this Commission an application for Commission

certification that the facility is a qualifying facility.
€2) [(e)] General contents of application. -EA€H the application shall
contain the following information:

() [8292.202¢c)(1)] the name and address -AND-BUSENESS-of the
applicant ANDy—IF-PHE-OPERATOR-OF—THE ~FACEETTY~ES~A—~PERSON-OTHER—THAN-THE-
APPEL CANT;~THE-NAME7-ADBRESS5—AND-BUSINESS—OF~THE~OPERATOR~and location of the
facility;

(ii) _a brief description of the facility, including a statement

indicating whether such facility is a small power production facility or a

cogeneration facility;

(iii) the primary energy source used or to be used by the facility;
(iv) [§292.202(e)(2)] the -ELEGTRIGAL power production capacity of

the facility; and
~$202:-202{c {3 ) INFORMATION-REGARD ING-THE~EFFEGEENCY—OF~ANY—HEAT-ENGENESy
“FHERMAL~PROGES S+~ OFHER-ENERGY—-GONVERSEON-PROCES SES—AND—THE—-FAGEL T EY-AS—A—
WHOEE$
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~§2925 202 (e} )~ PHE-PROJECTED ~-MODE~OP-OPERATION-OF~THE~FAGTLETY,,
INCLUDING-ANEECIPATED-DATLY ~AND-ANNUAL~CAPACITY-FACTORS-OP-ELECTRIC-POWER-
~GENERATION--AND-~SALE~A~PROPOSED~PLAN-FOR~INTERGONNECTED-OPERATEON;—AND~PHE-
“PROPOSED-INTERCONNECTION-FPAC TL M ES~TO-DE~PROVEDED - BY-APPLTCANT—-AND-BY--THE-
~$392:202 (¢ }{5)=-A-SUMMARY - OF-THE~DISCUSSTONS~BETWEEN-~THE-APBLECANT~AND—~
THE-AFFECTED-ENTETY-REGARDING~THE—FEAS B LLTFEY—-OF~ENTERCONNECEED-O PERATEON~
~BETWERN-THE-APPLTOANT-AND-AFPEGTED-ENTIEY-CONDUCTED - PURSUANT-FO——292+202¢b)- ;
(v)  [292.202(c)(6)] A-DESCREPPLON-OFTHE-EQUETY-OWNERSHEN-OF-FHE-
“FACTHF Y=~ TP THE-OWNER-OFP~THE~FACTEETY5—ENCLUD ING-ANY - PERSON-WHEGH-HAS
GWNERSHEP~IN-ANY--OWNER=OF-THE-FAGHFPY5~ES~ENCGAGED—IN~TRE~-GENERATEON-OR--5ALE~
OF-ELECTREO-POWER~ (OTHER-THAN~ELECTRIC-POWER-SOLELY~FROM-COGENERATLON -~
PACHFIIES - OR~SMALL-POWER~FACEI HPLES ) THE~AP PLECANTE- - SHALL~STATE 4~
{(i)] the percentage of ownarship by any electrie utilities, or by
any PUBLI6G- electric utility holding company¥ES, or by any person owned by
either; -AND-
“3A-)-THE-STATE~AND - FEDERAL~BODTES ~WHECH~EXERGESE—RALCEMAKING-
AUTHOREIY-WETH-RESPECT-TO-TRE-APPLICAN T~
~4202+202 (e} 1) —A-STATENENE-THAT-THE-GOGENERATTON-OR—SMAL L—POWER-
PRODUCTEON-FACELETY--GOMPLTES—OR- WL~ COMPLY-WETH-ALL~APPLEGABLE~FERC-RULES-AND
(3) [(d)] Additional application requirements for small power production
facilities. -IN-ADDIRION-TO-THE—INFORMATION-REQUIRED-UNDER—§292+2024e)-, an
application by a small power producer for Commission certification -As
QUALTFYING—SMALE~POWER~PRODUCEION-FAGELETIES-MUST- shall contain the following
additional information:
“{1)-A-DESEREPLION-OF~THE-FAGEEEIY:4-
(1) [(3)] the location of the facility in relation to any other
QUALEFY¥EING- small power production facilities located within one mile of the
facility, owned by the applicant which use¢ -AND-USING the same energy resource;

and

(ii) [2)] information -SUFFICEENT- TO-IDENTERY—THE-PRIMARY-ENEREY-
SOURGE-AS—BIOMASSy—WASTE-OR-RENEWABLE-RESOURGES~AND- identifying any planned
usage of FOSSH-—~FUBEr natural gas, oil or coal.
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(4) [(e)) Additional application requirements for cogeneraton facilities.
IN-ADDEPION-TO-THE~INVORMATEON-REQUERED-UNDER—§292+262¢c)- an application by a
cogenerator for Comuission certification -AS-QUALIFYING-COGENERATION-FAGELETIES
MUsT- shall contain the following additional information:

(i) [(1)] a-BABEG- description of the cogeneration system FAGILIEY-
including whether the facility is -USES a topping or bottoming cycle and
sufficient information to determine that any applicable requirements under
§292.205 will be met; and

(ii) the date installation of the facility began or will begin.

£2)—A-DESCRIPTION-OFP—THE-~ENERGY—ENPUTS5—ENCEUD ING~THE~PRIMARY-ENERGY-
SOURGE-7—ANY—ADD LT ONAL~-ENER GY—SOURGE ST AND-~TRE-ENERGY— CONTENT—-OF~ANY--FUEL S~
~HSED-AS-ENERGY-—-SOURGES;—AND-

“43)—A-DESCRIPEION-OF—~THE-ENERGY-OUTPUTLS 7 INDECATING—FHE~TY PE~AND -6 - ZE—-OF-
HEAT—ENGINES - THERMAL-PROCES SES7-AND-OTHER-ENERGY--CONVERSION-PROCESSES+
~§292:-203—NOPECE€¢a)—APPLICATIONS—PEHLED-UNDER-THES~SECTLON-SHAL L~ INCEUDE~A-
*COPYE—OF—A-NOTTOE-OF-THE~REQUEST-FOR-CERTIFICATLON-—THE-NOTECE—SHAL L3 TATE-TH-
~APPLECANTLS-NAME 7 THEDATE—OP--THE-APPLTCALION;—AND-A-BRIEF-DESCRIPITON-OP—PHE~
~FAGTHEEEY-~FOR-WHECH-QUALTFLCAT LON-ES~SOUGHT--AND - OF ~FHE--PROPOSED—
INTERCONNECTION - THE-NOTICE-SHALL~BE—IN-THE-FOLLOWING-FORM
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PEDERAL-ENEROY-REGULATORY-COMMISSION-
~“NAME-OP—-APPLIGANT)

“NOLECE~OP—-APPLECATION-FOR-CERPIPEGATION-OF-
A—(SMALL—-POWER~PRODUCTION)—(COGENERATION ) ~PACELFEY-
FURGUANT-TO-SEEPEON-3{17) (c)-OR~3€18HR) 0P~
“THE~PEDERALPOWER-ACT-

~ON—(DATE—~APPEECAT-EON-WAS~FELED)7—(NAME~AND—~ADDRES9~OF-APPLICANT-)~FI-LED-
WETH-THE-FEDERAL-ENERGY-REGULATORY~COMMESSTON-AN-APPLECATION -TO-BE-—
CERPIFEED AT -A-QUALTIFYING--CIMALL-POWER~PRODUCTLION-PACTLETY) —(COBENERATTON-
PACHITY)~UNDER--PARAGRAPH—3 (1-7)(C)-OR-I (18 )-(B)-OP-THE-FEDERAL~POWER—ACT+

BRIEF-DESCRIPTION-OF-THE-FPACTEETY

-ANY—PERSON-OBIECTENG~TO~THE~GRANTENG-OF--QUALTFYING S PATYS-MAY-—-FEHE—A-
-PREPEST—IN-ACCORDANCE-WETH~THE~PROVESTONS-OF—$1--10-OP-THE-COMMEISTONLS:
“RULES~AND-REGUEATIONS+—ALE—PROTESTS“MUST~BE~FELED-WETHIN-3 0~DA¥YS—AFTER
~PHE-DATE--OF--ESSUANGE-OF~PH L5~ NOTEOE—AND-MUST-BE—SERVED-ON-THE~APPHECANT-
~£b ) PHE~APPLECANT-SHALL~SERVE—~A~COPY—OFR ~FHE~NOT-EOE~ON~ANY-ENTFIY--WEEH-WHEGH-
“PHE~APPLEGANT-PROPOSES—TO~INTERGONNECT7—AND—A—COPY--ON-ANY-~STATE-REGUEATORY~

AUVTHOREFY-WEHEH-JURTSDIGTION--OVER-THE-ENTFIY-

§292+-204--~PROTESDG i~ Car-ANY-ENPELY -SERVED-UNDER---§29 2520 5—-OR-ANY--OTHER-
ENPERESTED-PARTY5-MAY-—FELF—A—PROTES T~ PURSUANT—L0 8§11 0 OF~PHE~GCOMMES STONL5—
REGUEATIONS+—~PROTESTS~MUST—BE~FELED-HETHEN-30-DAYS-OF-THE~FISUANCE-OF-PUBLEC-
NOPLCE—OF—EHE-APPLICATION:—~PROTESTS~MUST-SET—FORTH-SPECEFECALLY- FHE-GROUNDS~
ON-WHECH-THE—PROTESTANT-BELEEVES—THE~FACIEETY-FOR~WHECHTHE-APPEICATION-E5—
MADE-SHOUED—BE~DENLED-CERTEFLCATTON-OF-QUALEFYING-STATU S -—ANY-PERSON-FILING
SHER—A—PROTEST—SHALE—SERVE-A-COPY-OF-THE—PROTEST-ON-THE-APPLTCANT
£b )~ THRE-APPLEICANTMAY—FELE—AN-ANSWER—EO--ANY—~PROEES T SUGH-ANSWER—MUST—BE~
FEED—WETHIN-15-DAYS-OF-PHE-SERVECE-DATE-OF~A—PROTEST +—THEAPPLLCANT--SHALL
-SERVE—A—COPY-OF~THE-ANSWER-ON-THE~PARTY--FILENG—THE—PROTESE:

~§2025-208-(a)—UNCONTESTED-APPLECATIONS~EXCEPT—AS--SEP-FORTH—IN-
SUBPARAGRAPH—(2) 7 THE-FOLLOWENG—PROGEDURES—APPLY—TO-UNCONTESTED-ARPEECATIONS-
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€5) [(1)] Commission Action. -#F-NO-PROTEST—~FS-REGEIVED-DURING-THE-PEREOD-
-ALLOWED, within 90 days of the filing of an application, the Commission shall
issue an order ‘WERHIN-90-DAYS-OP-THE-FELEING -OP-A-COMPLETE—APPLICATION,
granting or denying the application, tolling the time for issuance of an

order, or setting the matter for hearing., Any order denying certification
shall identify the specific requirements which were not met, If no order is
issued within 90 days of the filing of the complete application, it shall be
deemed to have been granted.

(2) ~AN-APPLECATION-FOR-CERTEFECATLON-AS—A—SMALI~POWER~PRODUGTEON-FACHEFEY-
“BEEKEING~TO-REBUT~THE~PRESUMPTION -SET-FORTH-IN—8292+205(b 1) (i) —OF —THES—
SUBPART-WELE—BE-CONSEDERED-A~CONTESTED~APPLE GATFON-UNDER-PARAGRAPH—(b)-OF~FHES-
SEGTION-

(6) Notice. (i) Applications for certification filed under this pavagraph

shall include a copy of a notice of the request for certification for

publication in the Federal Register. The notice shall state the applicant's

name, the date of the application, and a brief description of the facility for

which qualification is sought. This description shall include:

(A) A statement indicating whether such facility is a small power

production facility ox a cogeneration facility;

(B) The primary energy source used or to be used by the facility;

(C) The power production capacity of the facility; and
(D) The location of the facility.

(ii) The notice shall be in the following form:

(Name of Applicant)
Docket No. QF-

Notice of Application for Commission Certification of Qualifying Status of

a (Small Power Production) (Cogeneration) Facility

On (date application was filed), (name and address of applicant) filed

with the Federal Energy Regulatory Commission an application to be certified

as a qualifying (small power production) (cogeneration) facility pursuant to

§292,207 of the Commission's rules.

(Brief description of the facility).

Any person desiring to be heard or objecting to the granting of qualifying

status should file a petition to intervene or protest with the Federal Energy

Regulatory Commissipn, 825 North Capitol Street, N.E., Washington, DC, 20426,

in accordance with  §§1.8 and 1.10 of the Commission's

Cc-17
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Rules of Practice and Procedure. All such petitions or protests must be filed
within 30 days after the date of publication of this notice and must be served
on the applicant, Protests will be considered by the Commission in

determining the appropriate qction to be taken but will not serve to make
protestants parties to the proceeding. Any person wishing to become a party
must file a petition to interyene. Copies of this filing are on file with the

Commission and are available for public inspection,

b ) CONPESTED-APPLECATEONS -—EP~ANY-~PERSON-PELES—A~PROTEST-TO-AN-APPLECATION—
~POR-CERPEPI-CATION;—THE~COMMES STON-SHALL—ESSUE-AN-ORDER—-WETHEN-1-20-DAYS~OF—FHE~
PHANG-OP~THE-ORIGINAL~APPLECATION

(c) Notice Requirements for facilities of 500 kW or more., An electric utility
is not required to purchase electric energy from a facility with a design
capacity of 500 kW or more until 90 days after the facility notifies the
utility that it is a qualifying facility, or 90 days after the facility has
applied to the Commission under paragraph (b) of this section,

(d) [§292.209] Revocation of qualifying status. -MODIFICATION-OF-QUALEIFYING
FAGELIFIES: (1) [a)] The Commission may revoke the qualifying status of a
qualifying -GOGENERATION-OR—SMALL—POWER-PRODUGTEON facility whigh has been
certified under this section if such facility -UNDERGOES—GHANGES~WHECH-GAUSE-
“THE-FACTHLETY-NOT-TO-BE—EN-COMPLEANCE-WETH-THE~PROVESTONS—OF—§292+205—0OR~
~§292+206~ fails to comply with any of the statements contained in its
application for Commission certification, |

(2) [b)] Prior to undertaking any substantial alteration or modification

of a qualifying facility¥f$ which has been certified under this section, a

small power producer or cogene¢rator may apply to the Commission for a

determination that the proposed alteration or modification will not result in
a revocation of qualifying status,
$e)—EF~A-SMALL—POWER—PRODUCER-OR—COGENERATOR—UNDERTAKES—ANY—SUBSTANTEAL-
ALEERATEON—OR-MODIFICATI ON-OF - QUALTYING —FACT LT EIE S WETHOUT-A—DETERMEINATLON--OF-
“PHE-COMMESSTON-THAT-SUCH-ALTERATION-OR-MODIPLCATION-WILL-NOT-RESULT-IN-—A-
~REVOCATION--OF—-QUALTFYENG—~STATYS—THE—SMALL—POWER~PRODUGER—-OR-COGENERATOR—SHALL-
-OR-MODIFEED--
~6d)—FOR—~PURPOSES-OF-THES—~SECTIONT—THE—FERM-LSUBSPANTEAL—ALTERAT LON-OR-
MOBIFLCATION-OF-QUALTIFYING-FACHLFFIES - MEANS—SHCH-ALTERATION—MOD IR EGATION-OR-
OTHER—~GCHANGES—AS-WOULD-MATERFALLY—AFFECT-THE-AGCCURACY—OF-FHE—INFORMATTON--
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SUBPART C - Arrangements Between Electric Utilities
and Qualifying Cogeneration and Small Power
Production Facilities Under Sectien 210
of the Public Utilities Regulatovy
Policies Act of 1978

§292.301 [§292.101] Scope.

(a) Applicability. This subpart applies to the regulation of sales and
purchases -OP~ELEGTREC-ENERGY-AND-CAPAGETY- between qualifying -GOGENERATION-AND-
SMALI—-POWER-PRODUCGEEON facilities and electric utilities.

(b) Negotiated rates or terms, Nothing in this subpart:

(1) limits the authority of any electric utility or any qualifying
facility to agree to a rate for any purchaseS,-OR-SAblbHy or terms or
conditions relatcing to any purchase -SUGH-SALES; which differ from the rate or
terms or conditions which would otherwise be required by this subpart; or

(2) affects the validity of any contract enterad into between a

qualifying facility and an electric utility for any purchase,

§292.302 [§292.103] Availability of electric utility system cost data.
(a) Applicability. (1) Except as provided in paragraph (a)(2) of this
section, paragraph

(b) applies to each electric utility, in any calendar year, if the total sales

of electric energy by such utility for purposes other than resale exceeded 500
million kilowatt-hours during any calendar year beginning after December 31,
1975, and before the immediately preceding calendar year.

(2) Each utility having total sales of electric energy for purposes other
than resale of less than one billion kilowatt hours during any calendar year
beginning after December 31, 1975, and before the immediately preceding year,
shall not be subject to the provisions of this section until May 31 JUNE-30,
1982,

(b) General rule. To make available data from which avoided costs may be
derived, not later than November 1, JUNE-36; 1980, May 31, 1982, and not less
often than every two years thereafter, each regulated electric utility
described in paragraph (a) of this section -FO-WHEIGH-THES—SECTLION-APPELEES- shall
provide to its State regulatory authority, and shall maintain for public

inspection, and each nonregulated electric utility described in paragraph (a)
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of this section TO -WHECH-THIS~SEOTION-APPLEES- shall maintain for public
inspection, the following data:

(1) the estimated avoided costs -OF-ENERGY¥ on the electric utility'’s
system, solely with respect to the energy component, for various levels of
purchases from qualifying facilities., Such levels of purchases shall be
stated in blocks of not more than 100 megawatts -OR-LESS for systems with peak

demand of 1000 megawatts or more, and %n blocks equivalent to not more than 10

percent of the system peak demand for systems of less than 1000 megawatts,
The avoided costs shall be stated on a cents per kilowatt-hour basis, during
daily and seasonal peak and off~peak periods, by year, for FHE~IMMEDIATELY-
PREGEEDENG—CALENDAR—YEAR-AND~ON-AN--ESTEIMATED~ CENTS~PER-KILOWATF=HOUR-FOR-
the current calendar year and each of the next 5 years;

(2) the electric utility's plan -AND-SGHEDULE- for the addition of capacity
by amount and type, for purchases of firm energy and capacity, and for

capacity retirements for each-OF-THE-NEX¥- year during the succeeding 10 years;
and

(3) the estimated capacity costs at completion ON-~FHE-BAS¥5-OF-DBOLLARS-
PER-KELOWATT- of the planned capacity additions and planned capacity firm
purchases, on the basis of dollars per kilowatt, and the associated energy

costs of each unit, expressed in cents per kilowatt hour. These costs shall

-SHOULD- be expressed in terms of individual generating units and of individual
planned firm purchases.,

(c) Special rule for small electric utilities.

(1) Each electriec utility (other than any electric utility to which

paragraph (b) of this section applies) shall, upon request -BR-A-QUALTEYING-
FAGILIFY: [not subdivided in original]

(i) provide -SUFFEGEENT comparable data to that required under
paragraph (b) to enable -SH8H qualifying facilities to -DETERMINE- estimate the

electric utility's avoided costs for AN¥ periods described in paragraph (b) of
this section; or

(ii) with regard to an electric utility which is legally obligated to
obtain all its requirements for elactric energy and capacity from‘another

electric utility, provide the data of its supplying utility and the rates at

which it currently purchases such energy and capacity.

(2) 1f any such electric utility fails to provide such information on -8R

request, the qualifying facility may apply to the state regulatory authority
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(which has ratemaking authority over the electric utility) or %0- the

commission for an order requiring that the information be provided,
(d) Substitution of alce:native method. (1) After public notiqe in the area

served by the electric utility, and after opportunity for public comment, any

State regulatory authority may require (with respect to any electric utility

over which it has ratemaking authority), or any non-regulated electric utility

may provide,_data different than those which are otherwise required by this

section if it determines that avoided costs can be deriyed from such data,

(2) Any state regulatory authority (with respect to any electric utility

over which it has ratemaking authority) or nonregulated utilicy_which requires

such different data shall notify the Commission within 30 days of making such

determination.

(e) state review, (1) Any data submitted by an electric utility under this

section shall be subject to review by the State regulatory authority which has

ratemaking authority over such electric utility,

(2) In any such review, the electric utility has the burden of coming

forward with justification for its data.

§292.303 [§292.104] Electric utility obligations under this subpart.

(a) Obligation to purchase from qualifying facilities, -EXGEPI-DURING-PERIOBS-
IDENEIFEED-IN-—§202--105(e)- Each electric utility shall purchase, in
accordance with §292,304 [§292.105], any energy and capacity -GAPAGILY-~OR-

-ENBRGY which is made available -EFEHER-DIREGCTLY-FROM- THE-QUALTFYENG-FACTLIEY-OR-

~“WHECH~ES—TRANSMETTED ~10-SUCH-UTFEFIY-FPROM=THE~QUALTFY-ING-FACTL L PY--THROUGH-EHE~
FAGHETFES-OF-ANOTHER-ELECTREC-VTILEEY- from a qualifying facility:
(1) directly to the electric utility; or

(2) indirectly to the electric utility in accordance with paragraph (d)

of this section,

(b) Obligation to sell to qualifying facilities, FEach electric utility shall
sell to any qualifying facility, in accordance with §292,305, any energy and
capacity requested by -5U6H- the qualifying facility -EN—AGGORDANGE-WEIEH-
—§292+106

(c) Obligation to interconnect. (1) Subject to paragraph (c)(2) of this

section, Any -SHEH electric utility shall make ALL such interconnections with
any qualifying facility as may be necessary to accomplish purchases or sales
under this subpart. The obligation -FOR-THE-COST-OF-ANY—SUCH- to pay for any
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interconnection costs shall be determined in accordance with §292.306
[§292.108]

(2) No electric utility is required to interconnect with any qualifying

facility if, solely by reason of purchases or sales over the interconnection,

the electric utility would become subject to regulation as a public utility
under Part II of the Federal Power Act.

(d) Transmission OF-PUREHASES- to other electric utilities. If a qualifying
facility agrees, an electric utility which would otherwise be obligated to

purchase energy or capacity from such qualifying facility may transmit the
energy or capacity to any other #lectric utility. Any electric utility to
which such energy or capacity is transmitted shall purchase such energy or
capa¢ity under this subpart as if -5U6H the qualifying facility were supplying
energy AND or capacity directly to such electric utility., -PHF—-66ST—OF
“TRANSMES S EON-—SHALL—BE-ASSTONEDTO-THE-QUALTI FYING—FAGCEL Y TY—PUSUANT—FO~
~§292--108-OF-THESL—RULES. The rate for purchase by the electric utility to
which such energy is transmitted shall be adjusted up or down to reflect line
losses pursuant to [§292.105(d)(3)] §292.304(e)(4) and shell not include any

charges for transmission,

(e) Parallel operation. Each electric utility shall offer to operate in
parallel with a qualifying facility, provided that the qualifying facility
complies with any -RELEVANT applicable standards established in accordance
with §292.308 [§292.110].

§292.304 [§292.105] Rates for purchases.

(a) Rates for purchases. (1) Rates for purchases -OF-ENERGY—AND—GAPAGITY -FROM
ANY—QUALIFYING-FAGELETY shall:

(i) [(1)] -sHAEL be just and reasonable to the electric consumer of
the electric utility and ir the public interest; and

(ii) [2)] -sHALEL not discriminate against qualifying cogeneration
and small power production facilities. AND-

(2) Nothing in this subpart requires any electzic utility to pay more

than the avoided costs for purchases
€3)—SHALLNOT-EXCEED-THE-AVOIDED—COST5—OF —SHCHA—PURCHASE-——EHERE—15—A-

REBYTTABLE—PRESUMPTION—THAT-THE-RATE-FOR—PURGHASES—MEETS—THE~REQUIREMENTS—OF-

FHESPARAGRAPH—IF-THE—RATE—REFLEGCES—THE-AVOIDED—COSTS—RESULETING-FROM—SUCH-
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~PURGHASE--AS~DETERMENED ~ON~EHE~BASE5~0F~THE~GOSTS~OF-ENERGY—-AND-CAPAC T 2Y--5ET-
‘PORTH-PURSUANT—PO-—§202+-103{b)~or—(e)- .

(b) Relationship to avoided costs, (1) For purposes of this paragraph, "new

capacity' means any purxchase from capacity of a qualifying facility,

construction of which was commenced on or after November 9, 1978.

(2) Subject to paragraph (b)(3) of this asection a rate for purchases
satisfies the requirements of paragraph (a) of this section if the rate equals
the avoided costs determined after consideration of the factors set forth in

paragraph (e) of this section,
(3) A rate for purchases (other than from new capacity) may be less than

the avoided cost if the state vegulatory authority (with respect to any
electric utility over which it has ratemaking authority) or the nonregulated

electric utility determines that a lower rate is consistent with paragraph (a)

of this section, and is sufficient to encourage cogeneration and small power

production.

(4) Rates for purchases from new capacity shall be in accordance with

paragraph (b)(2) of this section, regardless of whether the electric utility

making such purchases is simultaneously making sales to the qualifying

facility.

(5) In the case in which the vates for purchases are based upon estimates

of avoided costs over the specific term of the contract or other legally

enforceable obligation, the rates for such purchases do not violate this

subpart 1if the rates for such purchases differ from avoided costs at the time

of delivery.

(e) [(b)] Standard rates for purchases. (1) -TARFFFS-FOR-PURGHASES~FROM-
“FAGHIPIES-OF-TEN-KILOWAPES-OR-EESS. There shall be put into effect (with
respect to each electric utility) -EAGH-ELEGTRIC-UPELERY-—UPON-REQUEST-OF-A-
~“QUALTFYENG~FACTLETY v SHALL-ESTABIESH--A—TARTFFOR - OTHER-METHOD -FOR--S BT L ENG-
-FORTH- standard rates for purchases from qualifying facilities with a design

capacity of 100 [10] kilowatts or less.
(2) There may be put into effect standard rates for purchases from

qualifying facilities with a design capacity of more than 100 kilowatts.

(3) The standard rates for purchases under this paragraph:
(1) shall be consistent with paragraphs (a) and (e) of this section;

and
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(ii) may differentiate among‘qualifying_facilities using various

technologies on the basis of the supply characteristics of the different

technologies.

(d) [(c)] Purchases "as available" or pursuant to a legally enforceable
obligation. Each A qualifying facility shall have the option either: -6
PROVEIDE-ENERGY—OR-CAPACTEY~TO-AN-EEECTRIG-UTILETY --

(1) to provide energy as the qualifying facility determines such energy
-OR—GAPAGITY- to be available for such purchases, in which case the rates for

such purchases MAY¥ shall be based on the purchasing utility'’s avoided -ENBRGY-

costs calculated at the time of delivery; or

(2) to provide energy ov capacity pursuant to a legally enforceable obligation

for the delivery of energy or capacity-AT—-A-FUTURE-DATE over a specified term,

in which case the rates for such purchases -MA¥ shall, at the option of the

qualifying facility exercised prior to the beginning of the specified term, be
based on either: -ESTIMATES-OF-FUTURE-AVOIDED-COSTS—OF-ENERGY—OR—CAPAGTEY

(i) the avoided costs calculated at the time of delivery; or

(ii) the avoided costs calculated at the time the obligation is

incurred.,

(e) [(d)] Factors affecting rates for purchases, -EN—IMPLEMENEENG—EHE—
PROVESTIONS—OF—THES—SUBPART7—A—STATE—REGUELATORY-AUTHORTTY—(WETH-RESPECT—FOANY-
ELECTRIGUTIEEEY—OVER-WHEGH - FE—HAS—RATEMAKENG—AUVEHORT Y )—OR—NONREGUELATED-
FLECTREGCUTILITY-SHALI-GONSTDER—WETH-REGARD~TO--RATESFOR—PURCHASES—FHE
FOLLOWING-FACTORS. In determining avoided costs, the following factors shall,

to the extent practicable, be taken into account:
(1) the data provided pursuant to §292.302(b), (c), or (d), including

state review of any such dataj;

(2) [(1)] the availability of capacity or energy from a qualifying facility
during system daily and seasonal peak periods, including
(1) the ability of the utility to dispatch the qualifying facility;
(ii) [(iv)] the expected or demonstrated reliability of the
qualifying facility;

(iii) Kvﬂ the terms of any contract or other legally enforceable

obligation, including the duration of the obligation, termination notice
requirement and sanctions for non-compliance; -THE-EENGTH—OFANY—CONTRACT-FERM-
BEPWEEN—THE-ELECTRIC-UTIE T TY - AND-THEQUALTFYINGFACHLETY--AND—EFS—EERMINATION-

e



(iv) [(iii)] the extent to which scheduled outages of the qualifying

facility can be usefully coordinated with scheduled outages of the utility's
facilities; -FHE-LENGTH;—FREQUENCY-;—AND—SGHEDULING-FLEXIBILETY—OF—SGHEDYLED-
MAINTENANCE—BY—THE—QUALIFYING-FACTEITY+

(v) [(ii)] the usefulness of energy and capacity supplied from a

qualifying facility during system emergencies, including its ability to
separate its load from its generation; -THE-QUALIFY¥ING—FACELITY S—ABILITY-AND-
WELLINGNESS—TO-PROVIDE—ENERGY-OR—CAPACTEY--DURING—SYSTEM-EMERCGENCEES

(vi) [(2)(1)] the individual and aggregate value of energy and

capacity from.qpaliﬁyiqg facilities on the electric utility'’s system; and -AS—A-
RESULT-OF—THEAVATLABILI Y INDIVIDUAL LY OR—DH—THE-AGGREGATE—FROM-QUALTFYING-
FACILITIES-

(vii) [(2)(ii)] the smaller capacity increments and shorter lead

times available with additions of capacity from qualifying facilities; and
(3) [(2)] the relationship of the availability of energy or capucity from
the A qualifying facility FO-AN-ELECTRICUTLILIEY-5—CAPAGCTEY-AND-ENERGY-NEEDS-

AS—EXPRESSED—IN-§292-103-INGLUPING as derived in paragraph (e)(2) of this
section, to [(2)(i)] the ability of the electric utility to -REPHEGE—OR- avoid

costs, including the deferral of capacity additions and the reduction of

fossil fuel use; and

(4) [3)] the cost or savings resulting from variations in line losses
from those that would have existed in the absence of purchases from a
qualifying facility, if the purchasing electric utility generated an

equivalent amount of eénergy itself or purchased an equivalent amount of

electric energy or capacity.

(£) [(e)] Periods during which purchases not required.

(1) -AN-any electric utility which gives notice pursuant to paragraph (f)

(2) of this section will not be required to purchase electric energy -AND or
capacity during any period EBENTIFIED—BY—THE-STATE-REGULATORY—AUTHORITY HAVING
FHRESDIGTION-OVER—THE-RATES—OF—SHEHUTILITY-,—OR—-THE--NONREGULATED—ELECTREG-

YFELETY, during which, due to operational circumstances, purchases from

qualifying facilities -MIGHT will result in costs greater than those which the
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utility would incur if it did not make shch purchases, but instead generated
-OR—PURCGHASED an equivalent amount of BLEGFRIG energy itself,
(2) Any electric utility seeking to invoke paragraph (f)(1) of this

section must notify, in accordance with applicable State law or regulation,

each affected qualifying facility in time for the qualifying facility to cease

the delivery of energy or capacity to the electric utility.

(3) Any electric utility which fails to comply with the provisions of

paragraph (£)(2) of this section will be required to pay the same rate for

such purchase of energy or capacity as would be required had the period

described in paragraph (£)(1) of this section ‘not occurred.

(4) A claim by an electric utility that such a period has occurred or will

occur is subject to such verification by its State regulatory authority as the

State regulatory authority determines necessary or appropriate, either before

or after the occurrence,

§292.305 [§292.106] Rates for sales.
(a) General rules. (1) Rates for sales: [not subdivided in proposed rule]
(i) shall be just and reasonable and in the public interest; and
(ii) shall not discriminate against any qualifying facility in
comparison to rates for sales to other customers served by the electric
utility.,

(2) Rates for sales which are based on accurate data and consistent

system wide costing principles shall not be considered to discriminate against

any qualifying facility to the extent that such rates apply to the utility's

other customers with similar load or other cost-ivelated characteristics.

£ —EACH-ELECEREC—U L EEY—SHAL L~ PROVEDE—ELECTREC-ENERGY—AND—-GAPAG T EY—AND—
OTHER—SERVECE S—TO-ANY—QUALTFYING—FAGELTEY-r— AT A—RATE—AT—LEAST-AS—FAVORABLE-AS-

(1) Upon request of a qualifying facility, each electric utility shaill

provide:
(1) [(1)}]  supplemeatary pawer;
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(ii) [(2)] back-up power;
(iii) [(4)] maintenance power; and
(iv) [(3)] interruptible power; AND
(2) The State regulatory authority (with respect to any electric utility

over which it has ratemaking authority) and the Commission (with respect to

any nonregulated electric‘utility) may waive any requirement of paragraph

(b)(1) of this section if, after notice in the area served by the electric

utility and after opportunity for public comment, the electric utility
demonstrates

and the State regulatory authority or the Commission, as the case may be,

finds that compliance with such requirement will:

(i) impair the electric utility's ability to render adequate service

to its customers} or

(ii) place an undue burden on the electric utility.

(e¢) [(d)] Rates for sales of back-up and maintenance power. The rates for
sales of back-up or maintenance power:

(1) shall not be based upon an assumption (unless supperted by factual
data) that forced outages or other reductions in electric output by all
qualifying facilities on an electric utility's system will occur
simultaneously, or during the system peak, or bothj and

€2)—SHALE—NOT-BE—BASED-UPON—AN-AS SUMPEEON—(UNEESS—SUPPORTED~BY~FAGTUAL
“DATAI—FHAT -FORGED-OUTAGES~OR~O0FHER—-REDUGTIONS « IN-ELECTREC~OUTRUT--BY--Alren
-QUALIFYING-FAGELTREES-WILE~QSGUR-DURENG - EHE—SYSTEMS—PEAK ;—AND-

(2) [(3)] shall take into account the extent to which -A~QUALILFYING-
FACTEETY--HAS-COORDINATED - PERIODS—OF~SGHEDULED - MATNEENANGE~WETH~SUCH-ELRGTREG-

HEHEEY- scheduled outages of the qualifying facility can be usefully

coordinated with scheduled outages of the utility's facilities.

[Note: §292.107 of the proposed rule has been omitted in the final rule)

§292.107 -SIMULTANEOUS—PURGHASE~AND-SALE—A—-QUALEFYING~FAGELETY—SHALL~BE-
PERMETTED—FO-REGEIVE-RATES—ESTABLTSHED—RURSUANT-T0—§292+1-05-(a)~FOR—THE—
ELECTRIC—ENERGY-AND~GAPACHTY--GENERATED-BY—THE-FACILEEY— WHELE—SIMULTANEOUSLY-
BUYENGC—ENERCY-AND~CAPACETY--FROM—SUGH-UTILEEY—-FOR--USE~IN-THE-FACILITY—AT-RATES-
ESTABEESHED—IN-ACCORDANCE-HWEPTH—§29 2106 (a)—TO~PHE~EXEENT—THAT-SUGH-PURGHASES—
ARE—PRODUGCED-BY—-CAPAGEEY—FHE—-GONSTRUCT EON-OF—-WHEGH-WAS—COMMENGED—AFEER—THE—
~-DATE—OF—ESSHANCE~OF~PHES—PART-,
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[Note: 1In the final rule this section has become part of section §292.304(b)]

§292.306 [§292.108] Interconnection costs. -6OSTS—OF—ENTERCONNECTION.,
[Note: Definition moved to definitions section in final rule]
(a) Obligation to pay. Each qualifying facility shall be obligated to pay any
interconnection costs which the state regulatory authority (with respect to
any electric utility over which it has ratemaking authority) or nonrggul&ted

electric utility may assess against the qualifying facility on a

nondiscriminatory basis with respect to other customers with similar load

characteristics,
(b) Reimbursemen; of interconnection costs. Each state regulatory authority

(with respect to any electric utility over which it has ratemaking authority)
and nonregulated u;ility{shall determine the manner for payments of

interconnection costs, which may include reimbursement over a reasonable

period of time,

(b) -REIMBURSEMENT-FOR—INTERCONNECTION-COSTS—FOR—PURCHASES - BACHQALTFYING

FACHATY-MUA ~PURCHASES—CAPACETY—OR-
ENERGYFROM—-SUCH-QUALIFYINGFACELETY—FOR-ANY—INTERCONNECTION-COST S+ THESE

§292.307 [§292.109] System emergencies.

(a) Qualifying facility obligation to provide power during system
emergencies. A qualifying facility shall be required to provide energy or
capacity to an electric utility during a system emergency only to the extent:
not subdivided in proposed rule

(1) provided by agreement between such qualifying facility and electric

utility; or

c-28

Tt et 3w Sl a0 e o onn % ol ain B o e rAAE e ape . .




|
|

e oE e e e

(2) ~FO-THE-BNTENE ordered under section 202(c) of the Federal Power Act.
(b) Discontinuance of purchases and sales during system emergencies. During
any system emergency, an electric utility may discontinue:

(1) purchases from a qualifying facility if such purchases would
contribute to such emergency; and

(2) sales to a qualifying facility, provided that such discontinuance is

on a nondiscriminatory basis.

§292,308 [§292.110] Standards for operating reliability.
Any state regulatory authority (with respect to any electric utility over

which it has ratemaking authority) or nonregulated electric utility may

establish ANY-QUALIFYING-FAGILETY-MAY-BE-SUBIEGT—TO- reasonable standards to
ensure system safety and reliability IN of interconnected operations., Such

standards way be recommended by any electric utility, any qualifying facility,

or BY any other person. If any BAGH state regulatory authority (with respect
to any electric utility over which it has ratemaking authority) or -AN¥

nonregulated electric utility establishes such standards, it shall specify the

need for such standards -MAY—ESTABLESH—-SHEH-STANDARDS—AS—ET—DETERMINES
NECESSARY—TO-CARRY-OUT—-THE—PURPOSES—OF - THES—SECTION-—SUCH-STANDARD S-MUST-BE
ACCOMPANIED-BY—A-STATEMENT-SETTING—FORTH-THE-NEED-FOR—SUCH-STANDARDS on the
basis of system safety and reliability -REQUEREMENES-

SUBPART D [C] ~ Implementation

§292.401 [§292.301] Implementation by State regulatory authorities and
nonregulated electric utilities.

(a) State regulatory authorities, Not later than one year after these rules
take effect, each State regulatory authority shall, after notice and an
opportunity for public hearing, commence implementation of Subpart C [A]
(other than §292.302 [§292.103] thereof). Such implementation may consist
of the issuance of regulations, an undertaking to resolve disputes between
qualifying facilities and electric utilitiee arising under Subpart C [A],

or any other action reasonably designed to implement such subpart {other than
§292,302 [§292.103] thereof).

(b) Nonregulated electric utilities. Not later than.one year after these

rules take effect, each nonregulated electric utility shall, after notice and
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an opportunity for public hearing, commence implementation of Subpart C [A]
(other than §292.302 [§292.103) thereof). Such implementation may consist
of the issuance of regulations, an undertaking to comply with Subpart C [A] or
any other action reasonably designed to implement such subpart (other than

§292.302 [§292.103] thereof).

(c) Reporting requirement., Not later than one year after these rules take

effect, each State regulatory authority and nonregulated electric utility
shall file with the Commission a report describing the manner in which it will
implement Subpart C [A] (other than §292.302 ([§292.103] thereof).

§292.402 [§292.302] Implementation of Certain Reporting Requirements
OBIJECTIVES.,
Any electric utility which fails to comply with the requirements of
§292,302(b) [§292.103(b)] shall be subject to the same penalties to which it
may be subjected for failure to comply with the requirements of the

Commission's regulations issued under section 133 of PURPA.

§292.403 [§292.303] Waivers.
(a) State regulatory authority and nounxegulated electric utility waivers.

State regulatory authority (with respect to any electric utility over which it

Any

hes ratemaking authority) or monregulated electric utility may,

after public notice in the area served by the electric utility, apply for a
waiver from the application of any of the requirements of Subpart C [A]

(other than §292.302  [§292.103] thereof).

b} —EEECTREC-HIEEE T WATVER T ANY-ELE CERECU T HE R MAY—APPEY—FOR—A—WATVER~
(b) [(c)] Commission action. The Commission will grant such a waiver only if
an applicant under paragraph (a) OR [(b)] of this section demonstrates that

compliance with any of the requirements of Subpart (C) -(A)-OR—§292+103—A6

“FHE-GASE-MAY-BE-, is not necessary to encourage cogeneration and small power

production and is not ptherwise required under Section 210 of PURPA.
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SUBPART F [D] - EXEMPTION OF QUALIFYING SMALL POWER
PRODUCTION FACILITIES AND COGENERATION
F.CILITIES FROM CERTAIN FEDERAL AND STATE LAWS AND REGULATIONS

§292.601 [§292.401] Exemption to POR qualifying facilities from the Federal

Power Act,
(a) Applicability. This section applies to:

(1) qualifying cogeneration facilities; and

(2) qualifying small power production facilitis which have a power
production capacity which does not exceed 30 megawatts,
(b) General rule. Any qualifying facility described in paragraph (a) shall
be exempt from all sections of the Federal Power Act, except:

(1) sections 1-30;

(2) sections 202(¢), 210, 211, and 212;

(3) section 305(c); and

(4) any necessary enforcement provision of Part III with regard to the
sections listed in paragraphs (b) (1), (2) and (3) of this section,

§292.602 [§292.402] Exemption to FOR qualifying facilities from the Public
Utility Holding Company Act and certain State law and regulation,

(a) Applicability. This section applies to any qualifying facility described
in §292.601Ca) [§292.401(a)], and to any qualifying small power production
facility with a power production capacity over 30 megawatts if such facility
produces electric energy solely by the use of biomass as a primary energy
source,

(b) Exemption from the Public Utility Holding Company Act of 1935. A AN¥
qualifying facility described in paragraph (a) shall not be considered to be
an "electric utility company" as defined in section 2(a)(3) [79(b)(3)] of the
Public Utility Holding Company Act of 1935, 15 U.S.C. 79b(a)(3).

(c) Exemption from certain State law and regulation.

(1) Any qualifying facility shall be exempted (except as provided in

subparaoraph (c)(2) of this section from State laws or regulations respecting:

(i) the rates of electric utilities -FOR—SALES-OF-ELEGTRIC—ENERGY-BY-
QOALEFEING-COGENERATION-AND—SMALL—POWER-PROBUCTION-FAGTLETERS—TO-ELEGERIC
YEFLEPEES- and
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(ii) the financial and organizational regulation of electric

utilities.
‘(2) A qualifying facility may not be exempted from State law and

regulation implementing subpart C.
(3) [(2)] upon request of a State regulatory authority or nonregulated

electric utility, the Commission may consider a -AN¥ limitation on the

exemptions specified in -OF—THE-APPLIAATEON-OF subparagraph (1).

(4) [(3)] Upon request of any person, the Commission may determine

whether a qualifying facility is exempt from a particular State law or

regulation,
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APPENDIX D
SUMMARY OF RECORDED TESTIMONY: FERC HEARINGS ON THE PROPOSED
RULES TO IMPLEMENT SECTION 210 OF PURPA
DOCKET NUMBER RM 79-55.

I. Monday, November 19, 1979, Seattle, Washington

1) Ed Kennell:; Clean Energy Products

Clean Energy Products expressed the concern that a failure to include
producers under ten kilowatts will inhibit large scale development of small
Wind Energy Conversion Systems, which they view as currently being the most
advanced solar electric option.

They also wanted more definition of "standard rates" as they apply to
qualifying facilities., They preferred that standard rates be realized through
the use of net energy billing as it would benefit both the qualifying facility
and the utility by eliminating rate negotiation and accounting nroceduzes,

3

2) William J, Nicholson: American Paper Institute (API)

The API requested that utility cost data be reporied and updated annually
rather than biannually. They felt that it would benefit the qualifying
facilities and not burden the utilities, as the utilities already have much of
the information on hand.

In relation to the requirements of simultareous purchase and sale in
section 292,107 of the proposed rule they requested that the qualifying time
limit on the start of construction be lifted. It was their opinion that this
requiremen: would be unfair to many existing cogenerators that are now
operating at less than their peak capacity due to the cost. The API also
wanted qualifying facilities to be given formal participation in any waiver

proceeding, to insure that their views were taken into consideration.

(3) Susan Milar: Citizens for Solar Washington

Three basic points were made by Citizens for Solar Washington: a) to
prevent delays th:: want the Commission to monitor the reporting of data by
the utilities; b) they requested that net energy billing be used; and, ¢) they
vequest that some form of financing be provided for the interconnection costs
charged t a qualifying facility.

D-3 PRECEDING PAGE B! ANK NOT FILMED




T T g gy oty

— —
—— i — -

4) DBob Bannon: Energy Communications Organization
This group expressed disagreement with the ten kilowatt size limitation on

the grounds that it would all but eliminate small residential syateme,

5) Bernie Burbaum: National Center for Appropriate Technology (NCAT)

The NCAT expressed strong support for tariffs on the grounds that not
having them would cause delays and frustration for small qualifying facilities
and could result in great administrative hassles for them. On the same
grounds they supported the use of net energy billing, even though it might not
account for the total avoided costs,

An interesting reason was given for eliminating the ten kilowatt
limitation on qualification: to let the poor buy them as a source of
neighborhood pride.

In order to protect both the qualifying facility and the utility, they
requested that the rebuttable presumption, that rates reflecting avoided costs
are zcceptable, which appears in section 292.105 (a) of the proposed rule be
eliminated.

Strong concern was expressed about the social impacts of the rule, like
the possibility of rates going up because cogeneration and small power
production may cause the utility to reduce its generation, as with water rates
during the recent droughts in the West where people conserved water.

They also would like to have large generating utilities be required to
supply data for small non-generating utilities to lessen the extent of the
burden on the smaller utility.

NCAT also expressed the desire to have amortization of interconmection

costs required in order to prevent the imposition of hugh front-end costs.

6) Donald Day: Oregon Department of Energy (ODOE)
The ODOE wanted the minimum size lowered to at least one kilowatt. They

could see some reason for having a lowered limit, but it should not be higher
than one kilowatt as this would allow individuals to pav:zicipate in solving
the energy problem,

They wanted a modification of the method for determining the size of a
facility, especially the one mile rule, as it invites disputes. They
suggested that cavpacity be changed to the total capacity of all generators,
under one ownership, that are conmected to the utility system through a single

set of wires, This specifically related to wind farms.




In relation to the reporting of ivoided costs data ODOE suggested the
inclusion of additional data, specifically the statistics and the methodology
used by the utility in ariving at its estimates, The Jefinition of "avoided
costs" was considered inappropriate. The suggestion was made that the
definition be changed to: 'equal the average incremental costs of the most
costly energy supplied by the utility from sources whose effective capacity is
eqial, to the aggregate amount of energy and capacity received from all
qualitied facilities on~line."

The Department also objected to the use of the rehuttable presumption that
rates that "reflect" avoided costs satisfy the legal requirements. They
wanted it eliminated and replaced with a requirement that rates be equal to
but not less than avoided costs.

As to allowing the utility to not purchase power at certain times, the
Department wanted that ability limited hy requiring the utility to first try
and sell the power to another utility. In effect then, they were asking that
the utility first try to wheel the power.,

Net energy billing was suggested as a proper method of implementing

tariffs for systems of one to ten kilowatts.

7) Scott Bailey: Western Washington Solar Energy Association

Three basic points were made: 1) that the ten kilowatt minimum size be
lowered; 2) that the rebuttable presumption concerning rates that reflect
avoided costs be changed to having rates not exceed or be less than avoided
coéts; and 3) to finance interconnection costs they suggested that tax credits

or low interest loans be made available.

II. Wednesday, November 28, 1979, New York, New York

1) Thomas Casten: Cogeneration Society of New York, Inc. and Cummins
Cogeneration Company.

Mr. Casten suggested that an incentive be provided to utilities that are
cooperative, in the form of an increased rate of return, and that the reverse
be done as well.

As an alternative, it was suggested that standby rates match buy back

rates minus the profit margin.
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2) Bertram Schwartz: Consolidated Edison Company of New York (Con Ed)

Con Ed believes that the incentives provided for in PURPA and the rules
are unnecessary, as sufficient incentives already exist, at least for
cogeneration, primarily in the forr; of tax incentives.

Con Ed would support giving qualifying status to existing oil and gas
fired cogenerators but objects to encouraging the proliferation of those
systems, Such systems may, now, be more efficient than the utilities, but
they are tied to imported fuel and would continue to be tied to it for twenty
or thirty years. On the other hand, utilities are going to burn American
coal, a process which could be delayed by the additional capacity produced by
oil and gas fived cogenerators.

The requirement that utilities provide inerruptible power even where it is
not provided to other customers was also objected to, as being too rigid and
possibly against Congressional intent, in that it may be discriminatory
against other customers. Also, in situations where sufficient capacity exists

interruptible power would have no beneficial effort, and a lower rate would

amount to subsidizatiom.

3) Nancy Alexander: Energy Unlimited, Inc.

The basic comment here was that the rebutable presumption allowing rates
that only reflected avoided costs be eliminated in favor of a requirement that
rates not exceed or be less than avoided costs.

It was also suggested the section 292.105(d)(2) be expanded. Apparently,

this referred to the concept of aggregate capacity value.

4) Ted Finch: Bronx Frontier Development Corporation

This group likes the idea of using tariffs, but would like to see net
energy billing used with it. They also wanted the ten kilowatt minimum size
eliminated.

They would like to see some clarification of who, as between the
qualifying facility and the utility, is lia®l’e for what. They want the
utility, in the application process to pass ¢n the application and then for
the qualifying fucility to be liable only for negligence or lack of

maintenance.
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5) Pentti Aalto: Consultant--representing himeelf

Mr. Aalto felt that anything that delivers power to the utility should get
some capacity credit. He also felt that capacity credits should not be
predicated only on contractual availability.

He also suggested that the simultaneous buying and selling of power should
be at equal rates, and that tariffs should be increased in size "to cover all
but the largest qualifying facilities.”

He felt that utilities should not be allowed to decline to purchase power,

but rather, that they should be required to wheel it.

6) Maura O'Neil: Consumer Acticn Now (CAN)

CAN would like to see the ten kilowatt minimum size limit eliminated.
Also, for systems of under ten kilowatts, they would like to see a methodlogy
provided for establishing tariffs., They would prefer the use of net energy
billing.

CAN wants clarity in the rules as to when and under what conditions a

utility can refuse to purchase power. They fear that the utilities may

R el

attempt to use the section as an escape clause, and they want that possibility
forestalled,

CAN also wants the rebuttable presumption allowing rates to "reflect"
avoided costs changed to require that rates neither erceed or be less than

avoided costs.
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As to interconnection costs, they would like the Commission to provide for

amortization,

7) Richard Napoli: Polytechnic Institute of New York
The Institute suggested that the ten kilowatt minimum size limit be
eliminated. Most of their testimony dealt with promoting a new Fiat

cogeneration engine and taking shots at Con Ed.

1 8) Glenn Stice: Sierra Club (speaking for himself)

The basic concern was the continued dependence on foreign oil caused by
encouraging oil and gas fired cogeneration, even though presently more
efficient, which will cause delay in utility conversion to coal and other
improvements. _

He likes the idea oi a minimum size in order to advance the policing of

individual units.
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9) Elliot Taubman: N.Y. Stats Attorney General's Office

Apparently, the attorncy general's office would like to see environmental
costs considered in setting rates, and also felt that the definition of "cost
of service”" in section 115(a) of PURPA should be used in the rule.

»

IIL. Friday, November 30, 1979, Lakewood, Colorado

1) Harrison Csll, Jr: Los Angeles Department of Water and Power:

Los Angeles does not disagree with the avoided costs concept for
determining rates for purchase from Qualifying Facilities (QF). Nor are they
opposed to the conceptual basis being system lambda or incremental costs.
However, they question the utility of the measure unless the qualifying
facility is very large. Administration of the pricing system would be very
complicated and expensive partly because prices would vary from hour to hour.

Los Angeles would like.to be able to estimate their incremental cost. "We
hope that the rules finally adopted by the Commission will allow for rates
to be established on the basis of incremental cost, but not necessarily
incremental costs per se."

Their reason for this is that they wish to use average cost as
approximating incremental costs. They also believe that cogenerators will

receive a windfall as oil prices increase.

2) ' Peggy Wrenn: Director, Solar and Renewable Energy Program, Colorado
Office of Energy Conservation.

The Colorado Energy Office agrees with the avoided cost concept. However,
because there is no method proposed for determining it, they fear the va.ious
Public Utility Commissions (PUC) will be unable to check utility
determinations, and that utilities will not acknowledge any avoided costs.

The Colorado Energy Office proposes that: (1) no minimum size limit be
set; (2) net energy billing be considered; (3) wholesale rates might be used
as the buy back rate, dependent on real costs; (4) a minimum price level be

set,

3) Harry Winters: University of California

The University of California (U.C.) objects to the implication in section
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292,107 of the proposed rule that obligations under the rules would not attach
if construction of the facility commenced prior to issuance of the rules.

They also feel that local utilities are monopsonists and that vregulation
of the purchise price will provide assurance of a market., In addition, the
ability to reguire a utility to wheel power could provide a competitive
alternative, and would minimize repetitive regulatory activity.

The University wants the Commission to disclaim any intent to preclude
required transmission., Also, they want the rules to apply, at least, to the
gray area of plants on which construction was begun prior to the issuance of

the rules, but which are not yet in operation.

4) John Morrisey: Pacific Gas and Electric

Pacific Gas and Electric (PG&E) is, in general, very pleased with the
proposed rules. They are already trying to encourage cogenmeration; by
offering to buy power at marginal cost. They approve of the proposals
concerning self-certification and notice.

PGS&E would like to see greater clarity in cost data and the definition of
avoided costs, essentially leaving it up to the state authority to certify or
approve the costs reported by the utility.

They would like to see factors other than cost included in the
determination of when the utility is not required to purchase power. Tﬁey are
especially concerned about the situation where the utility is on minimum load
and cannot back-off in order to purchase power, even if cheaper.

PG&E would also like for the utility to have the right to review the
proposed plan of construction of a qualifying facility.

Concerning simultaneous buying and selling, PG&E feels that where it is
used that the qualifying facility does not have a protected load, and wants
this recognized. Where a protected load is desired the utility should only be

required to purchase surplus power.

5) Donald Handy: Pan Aero Corp., Golden, Colorado

Pan Aero thinks the rules contain "serious deficiencies." They believe
that having state regulations implementing the FERC regulations is contrary to
the congressional intent behind PURPA to eliminate the regulatory burden.
They want the rules to be definitive with mandatory state implementation and
rapid enforcement, combined with a shorter lead time for state implementation

or adoption.
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They also dislike the reference to wind systems not being able to displace
capacity, When dealing with clusters of wind systems Pan Aero believes they
can replace significant capacity,

They also want rates for purchase to equal not approximate avoided costs.

They want the legally enforceable obligation requirement to only require
that the qualifying facility offer to enter into such an agreement, not that
the agreement itself be entered into. The fear is that a utility, by refusing
to enter into such an obligation, would prevent the qualifying facility from
obtaining that part of a payment., They want the price set by law and the
right to it to be conditioned only on the good faith of the qualifying
facility.

They also want the aggregate affect, at least of a number of wind systems,
to be taken together to count for firm power.

Pan Aero would like to see the factors affecting rates for purchases under
proposed section 292,105(e) dropped on the basis that the qualifying facility

should always be able to get something for its power.

5) Girtz Krumins: Colorado-Ute Electric Association

Basically they are concerned over the purchase requirement when it is
applied to very small utility systems. They are equally concerned over the
provisions for simultaneous purchage and sale, due to the unusual cost picture
of these small utilities (low fuel-high fixed costs).

They want the qualifying facility to have to satisfy its own needs before
being allowed to sell to the utility.

6) Jim Welch: Solar Consultant
He agrees that this is not a major fedecal action significantly affecting

the environment.
He is primarily concerned with, and would like to see eliminated, the tem

kilowatt minimum size limitation.

7) Roger Kahn: Colorado Coalition for Full Employment

They wish to lower or eliminate the f.en kilowatt limitation. Apparently,
they want net energy billing: two way w.ters.

There is some expressed concern over safety requirements. They feel that
safety problems for renewables are no where near as bad as presently exist in

the energy industry: from mining to generation.
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They also want to see an extended period of payback for interconnection
costs.,

8) Paul Smolen: Texas Public Utility Commission

Basically the Texas PUC is concerned about the amount of time they will
have to spend to implement the rules., They are concerned that they will be
rushed and not be able to do an adequate job in the time they will have.

9) Kenneth Stretch: Hawaii Electric Company

They are converned about tha pvovisions for rates for purchuse in light of
their unique position,

They consider the rules to be detrimental to the utility and the othet
rate payers., Tuiz is because all the benefits are going to the qualifying
facility and none to the utility and consequently the rate payers. They are
especially concerned that the rules will provide a windfall to long term
former suppliers. They are also afraid that a fuel escalation clause will be
required.

They want the price required to be paid ko rise only to the point of a
reasonable return to the QF.

They also want cost data to remain secret in order to insure arms length

negotiation.

10) Tyrone Cashman: American Wind Energy Association (AWEA)
They think the purpose of PURPA is to "unleash the ingenuity of the

"American entrepeneur." They want the rules to go as far as possible in

encouraging renewables and would like to see high incentives.

AWEA feels that the utilities can and should give actual costs rather than
estimated costs for power produced now, They want future capacity costs to be
determined by a third party to prevent utilities frem taking advantage of
inherent difficulties in accurate forecasting., They want all costs tc be
taken into consideration, including decommissioning and waste disposal,

They dislike the term "reflect" in the rebuttable presumption that the
purpose is fulfilled by a purchase rate that "reflects" avoided costs. They
want the full avoided costs to be required. They see it as both the statutory

minimum and maximum.
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They like the ten kilowatt minimum size requirement, as wind systems are
resource efficient even at small sizes. They dislike the provision for ;
tariffs for systems under ten kilowatts, and net energy billing. :
They do not object to the one mile rule linking systems together, but they :
do want to be able to link systems together that are more than one mile apart.
Mr. Ain had a comment after this testimony to the effect that even where a
solar system is producing during the wet season and displaces hydro, there is
still some avoided cost in that it permits the retention of more water to use

later when 0il would otherwise be burped.
11) Douglas Jardin:" Kaman Sciences Corporation

12) Patrick Binns: Colorado Solar Energy Association (CSEA)

CSEA is very concerned with the independent contracting provisions. The
fear is that utilities will be able to force disadvantageous contacts on a
qualifying facility by drawing out the negotiating time. (Mr. Ain explained
that that provision could be bypassed by a qualifying facility that wanted to
go straight by the statute and rules.)

They are also concerned that no methodology is provided for determining
They want financial assistance to be given to the understaffed

avoided costs.
P.U.C.s so that they can review utility determinations and not just become

rubberstamps for the utilities.
CSEA would like to see a minimum price provided, as well as a maximum.
CSEA wants the utilities to have to monitor selected qualifying facility
in the service area as well as the districts solar resources in order to more

accurately estimate rates. This should be part of the cost of service for all

*

customers.
They are also cencerned about the lack of criteria in the section allowing

utilities not to purchase power at certain times.
CSEA wants the cost of interconnection to be amortized,

13) Elizabeth Coppinger: Anaerobic Energy Systems, Inc.

Several concerns were voiced: (1) that some sections may jeopardize
biomass productionj (2) the effect on Rural Electric Associations not buying
power but only transmitting it, as well as the reporting of transmission

costs; and (3) the lack of a minimum purchase rate,
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1V. Tuesday - Wednesday, December 4-5, 1979, Washington, D.C.

1) Terry Ferrar: Edison Electric Institute (EEI)

EEI is concerned with equity to all the customers of a utility, While
they recognize the importance of incentives to cogeneration they feel it is
improper to, as the rule does, give all the incentive to the cogenerator and
none to the utility, They feel that some of the benefit should go to the
utility, where it would devolve to the other customers.

They want the determination of avoided costs, if retained, to be looser.
They don't feel that avoided costs should be presumed to be the appropriate
rate. In their view it is not supported by legislative history, Also, cather
than look to the individual utilities avoided costs, they want to look to the
entire power pool,

Instead of the utility being allowed to refuse t» purchase power from
qualifying facilities they think the utility should be able to charge the
qualifying facility for taking and disposing of the power.

EEI wants some clarification of the ability to enter into long term
contracts, which they see as good, business~like, arms length transactions.,
Now, when these contracts come up for renegotiation, the benefit spread

implicit in them is changed by the rules.

2) Herbert Blinder: American Public Power Association

The Association fears that safety problems will become exacerbated with
Jlarge numbers of qualifying facilities operating in parallel. At the same
time they are unsyre that reasonable standards can be established and enforced
for mutual protection during periods of special hazard. Also, costs of
protection systems may be prohibitive for small qualifying facilities. They
are also concerned over the difficulty and cost of maintaining administrative
control over large numbers of quulifying facilities.

They also expressed uncertainty over the ability to reasonably apply the
avoided costs approach to systems of up to eighty megawatts, '

The Association asserts that firm capacity can only be provided when the
qualifying facility maintains the same quality control and maintenance as the
utility does, They also note that there may be a problem in defining capacity
in small utility systems. If enough qualifying facilities come on to the
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system it could eliminate any need for future additions of capacity, and thus
eliminate a capacity credit for new qualifying facilities, This could also
upset the expected revenue stability of the utility,

As to tariffs, the Association would like to see the maximum size raised
to 100 kilowatts., Also, they like the idea of pet energy billing for small
systems,

Where utilities purchase all their power under all requirements contracts,
it is feared that there could be a serious effect on both existing and future
contracts, In these situations, there are additional problems concerning the
Availability of avoided cost data, and the ability of very small systems to
establish meaningful avoided costs data.

The benefits arising from interconnection should be shared where that
would be appropriate, although it may not be during the early life of the
gystem,

The Association fears that utilities may be charged with discrimination if
they have to pay more to new facilities than they are now paying to existing
facilities which do not benefit from the rule. They want it clarified that
municipal systems can give benefits to existing facilities.

They object to the idea that a qualifying facility may sell power at more
than they are purchasing it for, i.e,, paid avoided costs at peak but
purchasing utility generated power at average cost.

3) Patrick Forrester: Massachusetts Assistant Divector for Resource
Development

They want as much flexibility as is possible to be left to the states in
implementing and carrying out the regulation. They would also like to have

qualifying facilities treated as a separate class of customers.

4) Joe T. Moore: SWEL, Inc.

Mr. Moore requested that cost data be reported by category: A) price of
fuel; B) cost of system; C) salaries; D) line losses; E) return on investment;
and F) stock dividends.

5) Bruce Anderson: Solar lobby
The request was made that utility cost data be published prior to a
qualifying facility having to request it, including the data used by the

utility to make investment decisions.
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Wherever possible they want economic simplicity in the rules,

They also want marginal cost to be the basis of the purchase price for
power bought from qualifying facilities.

They wanted the ten kilowatt minimum size eliminaked,

6) Ray Billups, Jr.: Southern Company Services, Inc. (SCSI)

SCST expressad support for the avoided costs concept, but wanted it
stressed that the data is only an estimate, They feel that paying full
avoided costs takes away any incentive for the utility, v they would like to
see some sharing of the benefit. Also, SCSI feels that the avoided costs
should, but does nov., take into account the cost of dealing with the
qualifying facility.

They object to the wording of the wheeling provision. They think it
should be put into a separate section, and that it should be permissive,
because requiring it is beyond the scope of section 210, Also, they feel that
there is no requirement in PURPA that a util: ;' purchase power from a
qualifying faciiity outside its gurvice area,

SCST doesn't think that a utility should bz required to purchase power
when it is operating at minimum base load, even if it would still be cheaper
to purchase it from the qualifying facility.

They want the provision authorizing the simultaneous purchase and sale of
electricity to eliminate the possibility of a net payment to the qualifying
facility.

. Finally, they want existing facilities excluded from the coverage of the

rule.

7) Blair Ross: American Electric Power Service Corporation (AEPSC)
AEPSC wants the payment for deferment of future capacity to wait umtil
that future capacity is needed.
They want the basis for rates to be average cost minus administrative
costs and costs for light loading problems. This is because they feel that
using marginal cost is unfair to, and will raise the costs to, other customers.
AEPSC wants to be abie to place an extra charge on the qualifying facility
for administration, extra metering, protective equipment, etc.
They feel that capacity credits should be at average costs, not future

incremental costs.
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AEPSC wants to pay actual cogeneration capacity costs if equal to or less
than the average costs to the system,

8) Larry Smukler: nergy Law Institute (peraonal views)

Mr, Smukler would like to see some clarification of the contracting
provisions, He wants ic¢ to apply only to contracts executed after the
effective date of the regulations, The validity of preexisting contrauts
should be determined by state law., He would like to see more discussion
concerning the methodology for wheeling rrtes.

He wants the rebuttable presumption language clarified to prevent the
utilities from interpreting it as shifting the burden away from the utilities
to justify their rate positions,

Mr. Smukler suggested that the provision allowing the utilicy to decline
to purchase should be eliminated,

He would like to see more guidance given to the state regulatory
authorities on how to determine avoided cost, Also, he wants clarification
about what state laws and regulations qualifying facilities are exempted from.

9) Martin Ringo: Energy Law Institute

He wants general clarification of the methodology and terminology
associated with the determination of avoided costs,
10) William Price: Central Power and Light Companies

They want the definition of "system emergency" to delete the term
"gignificant number of customers" as giving rise to controversy over its
interpretation and possibly being in conflict with establishcd procedures,

It should be clarified that a utility is not liable if avoided costs
calculated for a specific site differ from the estimates.

The obligation to interconnect should be specifically linked to system
safety and reliability,

An additional factor needs to be incorporated into the "factors affecting
vrates for purchases," that is, the electrical characteristics of the purchased
power . .

They want the state regulatory authority to be able to consider adjustment
clauses that will insure that a utility does not, at least, break even.

However, they would prefer that the utility and consequently the other
customers gain some of the benefit,

D~16

L e




They want the language of the section dealing with rates for sales to be
less favorable to qualifying facilities.

As to interconnection costs, they want the inclusion of a number of other
factors, to include all expenses of contract negotiation, rate litigation, and
economic or engineering evaluations relating t» the interconnection.

They want the discontinuance of purchases and sales during system
emergencies to be pursuant to the utility's load relief program rather than
based on nondiscrimination,

11) Alan 5. Miller: Natural Resources Defense Council (NRDG)

NRDC feels that "rates tor purchases" requixzes more definition,

It is almost misleading to stress quantitative precision in estimates of
the impact of avoided costs on solar and wind systems, It implies that more
is known than is actually the case,

NRDC wants reliability standards to insure that a qualifying facility is
not held to a greater standard of reliability than is actually maintained by
other facilities in the utility's system,

They also want full avoided costs to include such factors as
administrative costs. This is based on the intent of the statute. They also
feel that the language discussing avoided costs is ambiguous, and should be
clarified,

They approve of the use of tariffs for systems larger than ten kilowatts.
Additionally, they feel that a tariff might be more beneficial than an offer
of full avoided costs which have yet to be determined.

12) William Hayes: Granite State Electric Company
They would like to see the benefit shared between the qualifying facility
the utility and its customers.,

and'

There is a possibility that the marginal savings of oil and gas by
cogeneration will prevent the building of non~0il or gas fired generation,
because the capacity they provide would no longer be needed,

Where a subsidiary is purchasing retail from an affiliated wholesale
supplier the purchaser should be able to use the suppliers costs,

13) Benjamin Wolff: American Wind Energy Association
The Association disagrees with the assertion that wind systems do not have
any capacity value.
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They want demand charges specifically disallowed to prevent a utility from

imposing them on a small system.
They would prefer to have net enerpgy billing for small systems.

turns a net sale for the qualifying facility then the price should be

Where it

determined by the rules,
They want more accurate guidelines for state implementation of the rules,

14) John Plunkett: Institute for Local Self Reliance
The Institute supports the use of tariffs and net energy billing.

based on the fact that small qualifying facilities are likely to be renewable
This, especially in light of the

This is

resource systems, primarily on residences.
lack of methodology for rate setting, will avoid sub-standard treatment of

small systems aid keep them out of the long evidentiary process. Also, such
systems will minimize line losses.

Because interconnection fees will compound an already high front-end cost
for renewable resource systems, they would like to see the utilities amortize
the costs at their imbedded capitalization rate,

They want the rebuttable presumption allowing rates for purchase to
reflect the avoided costs to be changed to make the rates equal avoided costs.

e

15) John Schaefyen: Carolina Power and Light Company

They raise the question of the status of contracts executed under the
Do they have to be filed with the Commission as contracts affecting
The problem arises where the utility

rules.
rates for sales to wholesale customers?

is regulated but the other party is not.
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APPENDIX E
PROPOSED REGULATIONS FOR QUALIFICATION

The following pages comprise the preamble to the "Proposed Regulations
Providing for Qualification of Small Power Production and Cogeneration
Facilities" under section 210 of the Public Utility Regulatory Policies Act of

1978 (Docket No. RM 79~54, 44 Fed. Reg. 38872 (July 3, 1979)).
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gn Fedesal Rogistae / Vol 44, No, 120 | Tuesday, Jaly 3, 1978 / Proposed Rules -
" blomass, waste, renewable revources, ov  incremmnial pricing provision of the
any cgmblnutlon tmofé*and . NGPA, .
2) has er uet’ W capacity . :
‘ W'(il):h. t ;);mer withany. rer facilities 2V ) n;c: ‘fg‘;f roposed Roquirements
located al the same sita (r - determined el
by the Commisaion) is not greater han The Commission believes that the
80 megawatts, intent of § 201 and § 210 of PURPA is to0
A cogeneration facility is defined asa  Encourage the development or beiter
facility which produces electric energy utilization of energy resources through
and steam or forms of useful energy cogeneration and small power
{such as heat) which are weed for production, These provisions of PURPA
industrial, commercial, hesling or #tlempt, among othr purpases, 10 assureé
cooling purposes,® . entreprenurial opportunitiss to sell
. A cogeneration or emall power electricity to electric utilities, when such
Ptoducuon facility may be deemed electricity is generated through use of
‘qualified"” if it Is owned by o person not  renewable energy sources or better use
primatily engaged in the generation or of industria! process heat, They reflect &
sale of eleciric power (othar than belief that Improved enargy resource
" electric power solely from cogenasation  wtilization may be accomplished with
118 GFR Part 292} or smal} power production facilities). projects based on unconventional
und if it meets such requirements as the  technologies or using small unit sizes
IDocket No, AM79-64] Commission may prescribe, such us fuel  which 1aight not be developed by

Proposed Regulations Providing for
Qualification of Small Fower
Production and Cogeneration Faciiities
Undor Section 201 of the Public Utikty
Reguiatory Policies Act of 1978

Issued June 27, 1979,

AGENCY: Federal Energy Regulatory
Commission,
AcTIoN; Notice of Proposed Rulemaking.

SuMMARY: These regulations establish
1ules under which smull power
praduction and cogeneration facilitics
muy by certified as qualifying facllities
under Section 201 of the Pubha Utility
Regulatory Policies Act of 1078,
parves: Commenis by August 1, 1979,
ADDAESS: All comments lo: Secretary, *
Federal Energy Regulatory Commission,
825 North Capitol Street NE..
Washinglon, 1D.C, 20428 (Reference
Docket No, RMTf:-54),
FOR FURTHER INFORMATION CONTACT:
Adam Wenner, Office of the Genery]
Counse!}, Federa) Energy Regulat(ry
Commisaion, 825 North Capitol Sireet NE,,
Washingion, D.C, 20426 {202) 275-0423,
Bernurd Chew, Office of Electric Power
Regulalion, Federal Energy Regulatory
Commission, 825 North Cnpflo“Slree! NE.,
Washinglon, D.C. 20426 {202} 275-4270,
Issued June 27,1979,

Section 201 of the Public Utilities
Reguluiory Policies Act of 1878 (PURPA)
mandates that the Commission
prescribe rules under which small power
produciion facilities and cogeneration
facilitioa can obtain "qualifying” status,

Section 201 of PURPA ! defines a
*small power production facility" as @
facility which:

(1) produces electric energy solely by
the use, as a primary energy source of

*Section 3{17XA} of the Federsi Power Act.

use, fuel efficiency, reliubitity and
minimum size,

In this notice of propased rulemaking
the Commission sets forth proposusl
requirements for qualifying cogeneration
and small power production facilities
und procedures by which such facilities
may obtain quahification. Subsequent
rulemuking proceedings will implement
the provisions of Section 210 of PURPA.

A qualifying facility may be exempled
from the Federal Power Act, the Publlic
Utility Holding Company Act, and from
State laws and regulutions. Section
210{a) of PURPA ruquires that the
Commission prescribe such rules 2z it
finds necessary to encourage
cogeneration and smoll power
production, including rules requiring
electric utilities * to offer o sell elociric
energy to and purchase clectric.energy
from qualifying small power production
and cogeneration fucilities.

Under Section 210{b), the
Commissfon's rules must insure that, in
requiring any electric utility to purchase
electric energy from qualifying facilities,
the rates for such a purchase must be
"just and reasonnble to the electric
consumer of the eleciric utility”, “in the
public interest,” non-discriminating
against qualifving facilities, and shall
not exceed the incremental cost to the
eleciric utility of altemative sources,
Finally, under Section 206(c)(9) of the
Natural Gas Policy Act of 1978 (NGPA),
the Commission may exempt qualifying
cogeneration fucilities from the

*Gection 3(18){A} of the Federal Power Act.

Section 3(22) of the Jed Federal Power Act
defines “electric wility" as “any person or State
agency which sells eleciric enargy; such werm
includes the T Valley Authority, but does
not include any Federal power marketing agency.”
The definition inciudes mirastate wiilities whick sre
nol "public utilities' under Section 201{b} of the
Federal Power Act,

electrie utihties. The provisfons are not
intended, however. 1o reguire the rate
payers of o utilsty to subsidize
cogencrators or small power producers.

1t is the commission’s view that an
ojestive of the qualifying requirements is
to limit the benefits of the qualifying
designation to facilities which roprosent
serious and significant effaris to
improve energy resource utilization
Mareovoer, quahifying fucilities must by
sultable for interconnected operation
with eiectric utility systems and must
make effective use of resources.

Any specific requirements of our
regulations will necessarily reflect the
current stute of the the art, and the
commission recognizes the need to
consider facihities of novel character as
well as to provide for operation of
experimental and developmental
fucilities. Consequently, the proposed
regulations contain a provimon for
granting qualifying status to fucilitics
which might not otherwise qualify, if the
commiasion delermines that granting
such status {s in the public interest.

Scope of the Proposed Rules

In this rulemakm;g the Commission
proposes {o deal only with the
determination of qualifying status under
Section 201 of PURPA, Subsequent
rulemakings viill implement the PURPA
provisions regarding terms and
conditions for sale and purchase of
electricity by qualifying facilities,
including the rates for such transactions,
and the pravisions for exemption from
some forms of electric utility regulation,

Summary of the Proposed Regulations
§ 292,201 Scope.

The proposed new § 292,201 of the
Commission's Regulations states that
the section applies to the certification of
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small power production and
cogeneration facilities for qualifying
status,

§282.202  Application for certification
of qualifying status. .

Subparagrapl () provides that any
person seehing qualifying stutus must
file an application pursuapt o this
pection. The Commisafon beliaves that
many potential problems beiween
appheants for certification of 1unlirymg
sintus and affected eloctric wtilitios may
be elimineled by the Initistion of
informal discussions hetween the
applicant and the affected utility. In
order to insure that an npplicant his
conaidered the suitability of his facility
for interconneeted operation, we
propose to require that the applicant
initinte discussionn with affected
ulllities, and snbmit o summary of these
discussions with his application for
cortification. This requirement appears
in paragraph (b).

Paragraph (¢) seis forth the contents
of un application for certificution. The
application must contain technical
Information describing the facility, v
summiry of discussions hetween the
upplicait nnd affveted slectrical sntitwes,
and a description of the pquity
avnership of the faclity

Parngraph {7) setd forih requirements
speoheaily appheable o small power
praguetap [acdies The applicant 1w
e 1o b informsation
indeniifying the primary energy sourcy
#y el (liw anergy subtcos which
neahfying small pawer prodoction
jucilines gre permitied in use by section
SOAA)) of tha Fadural Power Act.
Lianerally. applicants nre renquired tn
au,pply the Incation of e faeility in
ralalion to-other qualifying smnll powar
praduetion fasilities nwnad by tha
agphicant nnd vatng the some anergy
ragaurce. Thix suliparageaph providos
information nesded o implemani tha
pawer produchion cagacity raqulretent
af sectian A117){ANi) that qualifymg
wmall powar produstion facilitins
Tocatad ad tha kama site rot axeeed 60
magawails,

Paragraph (o} gote forth additional
ramquiramants for applications for
vogenaration facilittes. In addition 1o the
Infarmation sequirad under § 202.202(c).
applicationa for carlifiction ae
aualifying cogensratinn facilitios muat
contan informalion sel forth donceibing
tha snergy Input anid energy outpat of
the fucility in bath the hout engines and
tharemal processes.

§203.808  Notice,

Thls aeation requlrax nn applicant for
quallfying atatus to serva noftce of the

ol.
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spplication upon any alectric wiility with
which the applicant proposcs to operate
In coordination, and o any siate
regulatory body with jurisdictioa over
that entity,

§202.204  Profests,

This section previde: that any entity
served with roatier vouder § 202,200, oF
any other inteseated 24 1y may file u
protest to the applin for
certification. The jreiost must be filed
within 30 doys of the service of notice of
application. Any person filing o protest
is required 1o serve o copy of the protest
on the applicant.

Subparagraph {b) provides that the
applicant may file an answer to the
protest. Such an unswer must be fled
within 15 days of the filing of the protest
and must be served on the party filing
the protest.

§o02205  Qualifying requirements for
small power production facilihivs.

Section 202 205 sets forth qualification
requirements for small power
prosduchion facthities. Parogeaph (i) seta
forihe requirement that the primary
energy sanrce for a qualifying small
prawer production facdity must be
Sanges. wasla. renswabile resources or
any ombunation theteof The stalement
gt the purt of the mansgees which
acompamey the Conference Report of
PLRIA stntes that the defimtion of
small power produchion facility inchides
solar gletne syslems, wind elecinie
wyslemi. g3 siems which produce electric
anprgy from wast or biomoss, electne
anurgy slorage syslems. and ‘
Wydioelecing fncitius {or existing doms,
It nlso glates that the term “waste”
includes wood and liquid or solid wasie.

For the purpose of the regulations, the
term “biomass" means plant materinls
which are obtatned from coltivation, or
harvested fram naturally occutring
vegotution withoul signifligont deplelion
of the resource. 'The term "waste”
eovers municipal, ugricultural, and
Industriul wusles and includes any
by produet materialy of any operation for
which market valun is Jess than disposal
cost. Waste may bae solid, liguid, or
giaeous, Municipal sewage sludge
would be r qualifying fuel under this
definition. Munure and cornstalka sre
uxnniplas of qualifying agricultural
witatas, Wopd darived waste and debria
from sawmill, lumburln?,ﬂr wlp mill
aperations would qualify as bilogically
dorived Industrinl wastea,

A fual (such as methane) which is
convoniionally derived from fossil
sources would be # permiasible primary
fuel if it s obtainad from biomnss or
waits as defined abova.

E-4

The term "rensewable résource” means
any application of solar, wind, or ,
geotherma) energy. Biomass also may be
u renewable resource, but fossil fuels
are nol, Electric energy storage facilitios
such as electro-chemical sysiems,
flywheels, or pumped storage units

wilify as long us they to not involve
the primary use of fossil fuels as direct
inputx to the ilurném cycle, Senate Noor
dubuie established that the definition
ulso includes systoms using geothermal
resources to produce aleetricity (517600,
Qctober 0, 1078).

The Conference Report states that
wataris 0 be Included within the
maeaning of the term renewable
tewources "with respect to hydro-eleciric
fucatitios at existing dums.” Clause (i) of
purngraph {u) implements this
requirement by excluding waier as o
renewable resource il 106 uied at a
facility which contamns u dam or ather
structury for impounding water,
construstion of whith was nol complele
us of the Cate of the upphention for
yuuhhication, or which requires
uddibipnnl construetion or elargement
{other than repair or reconsiruchion) m
order 1o beceme operatine Under these
standardy a hydrosieatne Tuiiay con
B A become 8 quabiying wanall power
produe tion {ag:hily unless the
impoaundment potson of the lacibiy s
complete w5 of the dale of the filng for
qualithicution

‘The deflinttion of "primary energy
source” fur small power production
fucihibies as sel forth in section 3{17)(D}
of the Federsl Power Act, indicates thag
qualying small power production
fucthibies may make hmued use of fosm!
fuels for ignition, startup, testing. flame
stabilizotion and conirol purposes, as
well us for fuel substiution during
outages of a pormal fuel supply system,

For ignition, startup and testing
purposes, the Camnitgsion proposcs in
subpacagraph [2), that the amount of
fossl fuel planned to be burned for such
purposes not exeeed 500 barrels of oil
{or i1s Blu-equivalent in gas) por
megawutl of rated capacity per yenr. For
lame stabilization and control purposes,
the proposed masimum amuount s the
equivalent of 0.2 barrels of oil per
megawalishour of generalion except for
facilities wrning sclid municipal waste,
for which the limit is the equivalent of
0.5 burrels of oil per megnwatt-howr of
geperption.

st focilily outages are likely to
involve essentisl power generation
equipment, weluding the Tuel
combustion unit, and substitulion of a
fossi] fuel would not restore the facility
ta proper operation. Based on utility
experience with outages which do not
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involve the generator, turbine or fuel
combustion unit, we propose thar the
amount of fousi] fuel used as a substitute
during outages of the normal fue) supply
system not exceed the Btu equivalent of
110 barrels of oi) per megawatt of rated
capacity per year.

The proposed tolal amount of fossil
which may he utilized for sll purposes
thus would not exceed the equivalent of
610 barreln of oil per year per magawatt
of rated capacity, pius the equivalent of
0.2 barrels of ol) per hour (0.5 for solid
municipal waste) per megawatt of rated
capacity during operation of the facility.
Subparagraph {3) requires the wpplicant
ta submil an estimate of planned use of
fossil fuel by the fucllity, supported by
any design charactoristics or
specifications of the aquipment used in
the facility.

Paraginph (b) implements the
statutory requirement that the rated
power groduction cepacity of a small
power progyction fucility not exceed 80
meguwalts. Iy order to implement this
limitation, we propose to limit the
maximum size stondard to facilitics that
use the sume energy resolrce and are
owned by the sime person. The
Commission believes that limiting the
applicability of the 80 megawaft
maximum size to facilities meeting these
stricter standards will encourage the
development of small power production
facilities as intended by the Congress,
For purposes of this section, we propose
to define "acilities located at the same
site”, except for hydroelectric facilities,
a» facilities located within one mile of
the facility for which certification is
sought. For hydroelectric facilities, we
set forth the additional requirement that,
to be considered to be located at the
same site, the hydroelectric facilities
must use water from the same
impoundment for power generation, We
prapose to add this additional limitation
to hydroelectric facilities because use of
the one mile rule alone might discourage
the development of facilities on a
portion of a river with high energy
potential which could not be effectively
developed with one larger unit,

Clause (ifi) states that an applicant
may seek to rebut the presumption that
facilities located within one mile of the
facility for which certification is scught,
using the same energy resource and
owned by the same person should be
considered to be located at the same
site, Determinations regarding the
rebuttal of the presumption will be
based upon the extent io which factors
other than an attempt to circumvent the
80 megawati capacity limitation
required smaller physically separated
facilities and the extent to which

+

rebutting the presumption s consistent
with conservation of energy énd optimal
development of resources,

We considered but rejected as
administratively infensible a rule by
which facilities located beyond the one
mile Jimit solely for the purpose of
clrcumventing the 80 mw limit would be
excluded from qualification, We invite
comment on how to implement the
Congressional rurpom of limiting the
benefits of qualifying status and yet not
discourage the development of
resources,

Subparagraph (2) sets forth provisions
for the minimum size of qualifying small
pawer production facilities. 1 is clear
thit the minimum fixed costs asgocinted
with a small power praduction facility
will set some mimmum size of 8
generating unit below which there is
Jitthe possibility that the unit can be
economic, and therefore resource.
efficient. These minimum fixed tosts
will vary between alternative forms of
small power produciion facilities, both
as a conseqieence of technology
adsancemints und beeanse the cost of
interconnecting ench fuedty to o power
system varies with respect 10 mietering
swiiching. supervision. control snd
safely provisions

Nevertheless. we havoe madp an offort
to-identify & practical minumum size. in
order to reduce consideralion of
possibilities which are unlikely to prove
viuble. A 10-kilowntt unit is proposed ns
the minimum size for qualification,
unless there is a showing that waiver ia
necessary to encournge conservition of
energy and optimization of wise of
resources,

We recognize that the Department of
Energy i& sponsoring the development of
& number of wind power units of less
than 10 kilowatts capacity. Testing and
demonstration of these units will require
interconnection with utility systems,
and, in the event that qualifying status is
needed, we may invoke the stundard as
se! forth above for such test operations,
However, there scems to be no
advantage in encouraging uneconomic
operation of commercial systems or
burdenin$ utilities with analysis and
planning for hypothetical systems which
are unlikely to be constructed because
thay canno! recover the investment
costs. Hence, we propose a minimum
size of 10-kilowatts with a provision for
exemption. We request comment on the
feasibility and advisability of a 10~
kilowatt minimum size limitation,

Paragraph (c) sets for efficiency
standards for small power production
facilities using limited access renewable
resources,

Where use of » primary energy
resource will not significantly limit ite
use by others, economics will generally
dictate the optimum level of efficiercy
for a small power production facility,
Therefore, no minimum standard of
efficiency will be mandated (or fucilitios
deriving primary enen{y inpul from
biomuss and renewable resources such
as solar energy or the wind, which at
this time are characterized by
essentiolly unlimited access,

For facilitios deriving primary mput
from energy seurczs charnctenzed by
limited supply or access. such municipal
waste, geothermal wells or exlsting
dams, minimum efficiency standords
may be desirable to assure reasonuble
energy recovery from a limited rosouree.
{Access to the hmited resource may
confer a degrer of monopoly power, so
that economic forcen may not
necessarily assure efficient use of the
resource.)

For such limtted energy resourcos
other than hydroelectne favilitios. we
propuse that the focis seeye o
mumum fevel of 40 nervent of the 1deal
Carnot effiniency achievable with
pracheal working flun! iomperatures.
Effiecroncy is dehined as the ratio of the
output of the heat engine as useful
mechsnical energy 1o the energy inpal to
the Tty

Hydsorlpcine small pawer produrtion
facihties ure a special coseof o Junited
BLGESS entrgs resource. The exisling
licensing criterin include a
determination of whether a proposed
instadlation will have an aceepluble
level of efficiency. For non-jurisdictional
hydroelectric projects, we propose that
a minimum hydraulic efficiency of 60
percent be renlized, :

Paragraph (d) is designed to
implement the requirement in the new
sections 3(17)(C)(ii) and (18){B)(ii) that a
gualifying small power production
facility or cogeneration facility be
owned by a person not primarily
engaged in the generation or sale of
electric power {other than electric power
loielr frem cogenerational facilities or
small power production facilities),
Regnrdm? this provision, the
Commisgion notes that the Conference

. Report s:ales that:

le}lectric utllities may participate In an
-entity which owns such {qualifying small
power production or cogeneration) facilities
with other persons, and such entity could
qualify under these definitions,

The test of this case is whether the entity
which owns the facility is primarily engaged
in the generation or sale of electric power
other than in connection with its ownership
of the cogeneration facilities or small power
production facilities.
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, alther dire¢ thresgh 1o amall power production facilities (see  fling) is not included as energy output
m:l' papo m?’mﬁhcﬁﬂc uﬁmy m lo-lmupm). ( or snergy input for the purpose of

subsidiary comipany,

coul‘d‘ p:?\’lclpm in &h- éi’v‘lﬂﬂ:‘lip ofn
jualifying copensration or small power
qmdu{uon facility. We nots that under s
ﬂ!ml interpretution of the Conference
Committee’s statement, several woctric
utitities could form a subsidiery which
owned small power production er
cogeneration fucilities, Such a
subsidiary would constitute an eatily
which {8 not primarily eugaged i the
generation ox sale of alectric power
other than In connection with ite
ownership of cogeneration or small
power production facilities. Under such
an interpretution, the subject frcititios
would be eligible lo recejve qualifying
sintus. We believe, however, thal the
thrust of Sectlon 201 of PURPA s to
limit the ndvantages of qualifying status
lo cogenerition and small power
produgtion facilities which are not
owned exclusively by electric uiilities or
their subaidiaries. Under the proposed
regulations, based on the proportion of
awnership by electric utilities, public
utility holding companies, or
subnidiaries of either, the Commission
will determine whether more than 50
percant of the entity which owna the
cogeneration ot small ;mwr production
facility Is comprised of theus electrie
{ntey osts, I 1t is, then the facilities may
not be gramted qualifying status,

§ 202,200 Qualifying requirements for
cogeneration facilities:

Section 202,200 sets forth the
requirements for quolifying cogeneration
facilitivs. Parngenph (a) provides that the
cogeneration facility must produce
eleetric energy and other forms of useful
enorgy (such as heat or steam) which
are used for industrial, commercial
healing or cooling purposes, There
standards are set forth in subsection
a(18){A) of the Federal Power Act, as
nmended by PURPA, This definition
refirzis the focus of PURPA on sales of
electricity by industrial or Gommercial

enerating facilities, The key concept s
tha! electricity production as a co-
product of process heal or non-electzic
energy forma may be more resourcy-
efficient than separate production of
electricity and other energy forms and,
whan so, should not be inhibited by

artificial barriers, Resource officiency

translates generally to economic
efficiency, Hence, 8 major objective of
the Commission's rules [s to help assure
thal projects are economic, and
apecifically to nasist potential
cogenerators in their evaluations of
project economic feasibility.

Paragraph (b) sets forth the same
limitations on utility ownership as apply

v o e b 5 e,

Paragraph (c) sels forth definitions for
terms used to provide efficleacy
standards for qualifying cogenarstion
facilities. The Commission's concem
with the fue} afficiency of a qualifyi
cogeneration facility is that the benefits
obtulned by such u designation be
matched by significant improvement in
resource wilization, Addition of a heat
recovery unit o o diese} englne exhaust,
or of i steam turbine genarator unit to &
process hent waste gas strewm might
constitule cogenerntion in the strict
sense of the term, but would only
represent @ significant improvement In
resource Blilizalion if & substantin)
fraction of the energy potentially
avijlable from the thermal siream 1s
actually recovered and used.
Consequently, threshold values of
efficiency and heat ntilization are
proposed as o primary bosis for
qualification of units using energy
respurces of Hmited availahility.
specifienlly natural gns und petroleun
Lawer values mav be justified by
presentation of evidenee that the
specified levels are not practicabily
attainable and that significant resouree
canservition will be schieved.

For a cogeneration factlity goupled to
un industrial process which operates In
# bistch mode, the performance of the
facility shall be determined in terms of
average values over the duration of a
batch run For any other cogeneration
process, the performance of the system
shall be determined I terms of steady
sinte operution ot rated capacity,

Subparagraph (1) defines "heat
engine” as a device which operates gn a
tharmodynamic cycle and converts heat
energy to mechanical energy.
Subparagroph (2) defines "efMciency of
a huat engine” as the ratio of the useful
output of a heat engine as mechanlcel
energy e the sum of the mmrgy Inputs to
the heat engine. Subparagraph (3}
defines the "useful energy output of
thermal process” as the difference
between the heat Inputs to the procesa.
and the heat carried away by the
heating medium, Subparagragh (4)
specifies that, in the use of energy in the
form of fossil fuel, energy Input js 1o be
measured by the lower hoating value of
such fuel,

Finally, subparagraph (£) defines
"overall energy efficiency™ as the ratio
of the sum of all useful energy outputs
including the useful outpul of any
thermal process to the energy input to
the facility, Any energy used exclusively
in the thermal process of a topping
cycle, or exclusively in the heat engine
of a botloming cycle (supplementary

e e st et sk e

determining the overall cogeneration
system efficiency.

A %unlﬂyin cogeneration facility may

be subject to fuel use reguallions
established under the Powerplant and
Industrial Fuel Use Att (FUA) Under
the Act, new rowerplnmu or fuel
burning installations of a single unit
having a design fuel heat input of 100
million Biw's per hout or greater, or
which fesult in two or more uiits at the
sume site having a combined design fue)
heat inpul rate of 250 million Blu's per
hour or greater are protubited from
burning natural gas or petrolewm. wpless
an exemption 15 provided by the
Secretary of Energy. FUA specifically
authorizes the Secretary lo exempt
vogeneration facithups from the
prahibition f the benefus of
cogeneration are ptherwise
unobimnable The Fronenue Regulatory
Admintstration has sssued snterin rales
under which such exetopiong meght hie
granted

Under PURPA the Commuission may
estabilial fuel use reurements for
gualify ing ¢ ogeneratons nf any nize. hut
uny suth requiremants regarding the use
of natural gas or petroleum would only
be effective at Juel heat input Jovels
below the thirestioids established by
FUA for aetion by the Secretary of
Energy- At such jower levels, o {uel
burning mgiallytion hat does not seek
classification as a quahified cogenvrating
futility would not be subjett to an FERC
rule and could burn natgral gas or ol
Hence, a restricion on the use of gus or
oil for cogeneration, imposed by the
Commission, could discourage
cogeneration al the lower heat fnput
levels, while not significantly reducing
the use of oil or nalural gus, We
conclude that restrictions or
requirements on fuel use by qualifying
cogeneration {acilities are pol
appropriste in this proposed rule.

Paragraph (d) sets forth efficiency
stundards for cogeneration fucllitios
using botloming cycles which use any
primary energy source except coal or
coal-dervied fuels. Becaune of the
abundance of this enurgy resource at
this time, we Propow not o impose any
limit on the efficiency of such
cogeneration facilities and rather to Jet
the marketplace provide the motivation
for aptimizaiton of efficiency,

For bottoming cycle cogéneration
facilities using énergy resources other
than coel or coal-derived fuels to obtain
qualifying status, either the useful
energy output of the heat engine must be
no less than 15 percent of the difference
between the energy input to the facility

AN
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and the useful energy ootput of the
thermal pirocess, of the heal engine must
altaln & mininum of 40 percent of the
jdeal Camot efficiency nchievable with
the maximun; and nitnimum temperature
experienced by the working Muld. In
either case, the overall cogeneration
facthity energy efficiency must be nio leas
than 60 percent.

Efficiency standards for cogeneration
facilitivs using topping cyeles vary
depending on the primary enengy source,
Parngraph [e) sets forth efficiency
standurds for topping cyele
cogeneration facilies using nutural gus,
petroleum, or uny derivitive thereof as a
primary energy koirce. The prices of
these energy sources are subjoct to
government conteol, and therefore the
pricea do nat rellect replacenivit costs
An aresult e fadure to it tha
benefits of gqualificoiton to efficient
facilitios might encourage
overconsumption of these foels, To
prevent that sesull. we propose only to
qualify gos or ol burning facilities if;

(1) the uneful energy oulput of the heat
engine is ho loss thin 20 percent of the
energy input to the facdity:

{2) the useful energy output of the
thermal process is ho less than 4%
percent of the hent energy discharged by
the heat engine, mvd

{3} the nverall Iacility energy
efficiency is no Joss than 60 percent,

The next category of topplng-cycle
cogeneration factlities are those whose
primary energy source {8 characierized

y limyited access. Use of these
resources by one cogenerator deprives
anathar, possibly mare efficient
cogoneration hmiln{ of the opportunity
to use these particular energy sources.
As & result, we propose fo impose
efficiency atandards on facilitios using
these resources. The proposed
standards are lower than those imposed
on facilities using ol o gas.

There In an additional need for
efficioncy standards for facilities of over
30 moegawatts elecirical capacity which
use biomass or renewable resources,
and for which a condition of limited
access churacterizan the primary energy,
source. For such facilities, efficlenc
standards are secossary 1o ensure that
the facility reprosants & dona fide
cogenceration system, and not merely an
atlempt to evade the 30 megawatt
statutory lmit on exemption from
regulation for small power production
fucilities. The proposed standard is
identical to that proposed for facilities
of all sizes using primary energy sources
characterized by limited access, We do
not expect that this standard will
exclude any serlous cogeneration

p‘mponl from the benefite of qualifying
status.

Accondingly, In paragraph (). we
propose that, for lopping-cycle
cogeneralion facilitien over 30
megiwatts Using biomue, renewable
resources and waate other than
municipal waste, or geothermal energy
or any combination thereof, and for
topping eycle facilition of any wze uring
geothermal o municipal waste as their
primary energy source, efficiency
standurds be set an follows:

{1) the useful energy output of the heat
engine must be na lesa than 35 percent
of the energy inpuf to the Tacility

{2} the mwrtxy output of the thermal
process st be no [ess than 40 percent
of the heat mwr&x,\ discharged by the
heat engine. an

13) the overall facility vnergy
efficiency must be oo less than 53
percent,

For cogenerntinn favilibies using tathor
topping or botton - ng ey cles, using Loal
or coal derived fuel i the priman
energy source There-are no stahulory
limts on officiency for quahfication The
abundance of this energ) resource
permibs reliance on the market to
optimize elfiviency

Paragraph {g) sets forth o proposed
minimum size of 10 Klowats (electric).

§202.307  Exemptions fron qualifying
requirements,

This section provides that the
Commission may waive ceriain
requitements for qualification of
cogenoration or small power production
facilities, if 1t delormines thal waiver is
necessary lo encournge conservation of
endrgy und optimization of efficiency of
use of respurces. The Commission may
not waive the qualilying requivementy
for small power production fucilities
concerning the primary energy aource of
the facility and limiling ownership {o
persons nol primarily engaged in the
generation or sale of plectric power, We

ropose that the ownership limitutions
or Gogeneration faedlitios similarly be
excepled from the waiver provisions
aleng with the statutory definition of &
cogeneration {ncllity sel forth in
§ 262.200(n).

§ 202208 Procedures for determination
of qualifying status,

Sectfon 202,208 setx forth the
procedures {0 be used for the
Commission to determine whether a
facility Is to be granted o qun!i!{ing
stutus. Paragraph (#) pravides that in
unconiested proceadings the
Commisstan shal! issue an order
granting, denying or tolling the time for
issuance of an order within 90 days of

E-7

the filing of the application. Unless the
applicant requests that the presumptions
set for in §:202.265(b)(1) be rebutted, i
no order is fesued within a0 days of the
filing of the application, it shall be
deemed to have been granted. i any
party files n protest to an spplication,
the time for the Tesuance of an order is
extended to 120 dayvs. In the case of
contested apphications, the provisiona
for sutomatic granling of qualifying
statua do not apply.

Ussder elanse {2) if an sapphicant serks
to rebnt the presumplions coiverning
facahtses Jocated at the swme site for
purposes of conplinnee with the 5o
megawatl maoamum limit on shiall
powet production fncshintes. the
upplication will be treated as o
vomtested applation In that case the
timp for issuance of an order 1s extendid
to 120 day s and quabilying status s pot
nutomabically granted of the Commusy.on
dova got issue an order within that tupe
penud

§ 202200 Modddicateon of guabifying
futalitien

Paragraph {ul provudes that the
Comtssion may revoke the quadidying
atitus of 0 Tacality ol 3 coases to comply
with the quably g requitenients for
wtall power produt hun or cogenerilum
facilities. Paragraph [b) provides that,
prior to underlihng &y substaitinl
alteration of a quabfying facality, a susll
powr producer or cogenerator may
apply o the Commgsion for a
determination that the fagility as
mothhed, will retais ils quahifying
slatus,

I & aminil power producer or
cogenerator wndertakes such changes
without ebtaiung prior Commission
approval, he must apply to the
Commission to retsin quahfying status,
Undor these procedures, the
Commission 18 atlempling to assure that
facilities enjoying the benefits of
qualifying status continug o comply
with the standards for qualification, and
also to ennble o quabifying facilsty to
uiidergo necessary changes with
wasurange that its qualifying stutus will
na thereby be imperiled.

s
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Small Power Production and
Cogeneration—Rates and Exemptions

Aoency: Federal Energy Regulatory
Commission,

ACTioN: Notlce of Proposed Rulemaking

SUMMARY: The proposed rules would
implement section 210 of the Public
Utility Regulatory Policies Act of 1078
(PURPA): The rules set forth rates for
the sale of eloctric energy between
qualifying small power production and
cogeneration facilities and electric
utilities, and provide for the exemption
of qualifying facilities from certain Staty
and Federal regulation, The proposed
rules also provide guidelines for the
interconnection arrangements between
qualifying facilities and electrlc utilities,
DATE: Written comments by Decembar
1,1979, Dates of the public hearings will
be announced at a later time,

ADDRESS: All responses to reference
Docket No. RM79-55, and {0 be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, Locations of the
public hearings will be announced at a
latertime,

Adam Wenner, Execulive Assistant to
the Associate General Counsel, 825
North Capilol Street, N.E., Washington,
D.C. 20426 (202) 357-8171,

SUPPLEMENTARY INFORMATION:
Issued: October 18, 1978,

Section 210{a) of ihe Public Utility
Regulatory Policles Act of 1978 (PURPA) -8
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requires that the Commission prescribe
rules s il determines necessary 10
encoursge cogeneration and small
power production, requiring electric
utilities to offer to;

(1) Sell electric energy to qualifying
cogeneration fucilities wnd qualifying
small power production factlities, und

{2} Purchase electric energy (rom such
facilities. _

In addition, section 210{e) of PLURPA
requires the Comminsion (o prescribe
rules under which qualifying
gogeneration and small pawer
produgclion facilities are exempted. in
whole or in part, from the Fedaral Power
Act, from the Public Utibty Holding
Campany Act of 1935, and from Stute
laws and regulations vespecting the
rites or respecting the finuncial or
orgunizational regulution of electric
utilities, if the Commission determines
such exemption is necessyry 10
encournge cogoniration and small
pawer production.

Qn June 26, 1979, In Docket No RM79-
54, the Commssion issued proposed
rules regarding the determinution of
which cogeneration and small power
production fagilities are qualifying
cogeneration facihties or qualifying
small power production facihiics. Such
Tmllfyjng facibties are entitled to avay
themselves of exemplions sef forth in
section 210 of PURPA, and are eligible
for exemplion from the incremental
pricing provisions of seclion 200{c) of
the Naturs) Gos Policy Act of 1078
{Order No. 40, § 282.203(p). [ssued
Septembaer 28, 1970, 44 FR 57720),

n June 27,1879, in Dochet No. RM70-
55, the Commission tssued a Stuff
discussion paper regarding fssues
wrising under seclion 210 of PURPA.?
The Stalf discussion paper sel forth
many legal and policy questions ariking
under section 210 of PURPA. In addition
to those fssups, comments feceived in
response o the Staflf discussion paper
and in the public heurings held in San
Francisco, Chicugo, and Washington,
13.C. in July, 1070 on this topic raised
new questions regarding the
Comnitssion’s responsibility to exercise
its authorify under section 210, The
Commission has taken Into
consideration these questions and
comments in developing this propos
rulemaking.

YThe Stalf disconsion puper in Dock el No. RM78
85 concerned subjects slso wddrgssed in this
proposed rulemahing: Since intereated persons may
submit comments In response Jo this rulemaking. the
deadhne for the filing of commesnia on the Stuff
discussion paper wus not extended heyond the
original deailine of August 1, 1978,

S e
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Bummary

‘The proposed rules provide that
eleciric utilities must purchase eleciric
’encW! and capacity made svailable by
qualifying cogenerators-und small power
aroducers at a rate reflecting the cont
that the purchasiag utility can avoid as
reatlt of obtaining energy and capacity
from these sources, rather than
generating an equivalent amount of
energy itsell or purchasing the energy
from other suppliers. To enable potential
co?’encmou and small power producers
to be able to estimate these avolded
costs, the rules require electric utilities
1o furnish data with regard to present
und future costs of energy and capacity
on their systams,

These rules alao provide that eleciric
atilities must furnish electric energy to
qualifying facilities on a non-
discriminatory basis, a¥ & rale thal s
just and rensonable and in the public
interesl, and musl provide certain lypes
of service which may be requested by
qualifying facilities to supplement or
back up those facilties’ vwn generation.

The rule exempts all qualifying
cogeneration fucilities and tertin
qualifying small power production
focilities from rate and certain other
regulutions under the Federal Power
Act, from the provisfons of the Puble
Utility Holding Company Act of 1935
related to electric utilibes, and from
State laws regolating electric utlity
rates and financizl organization, .

The implementation of these rules is
reserved to the State regulatory
authorities and nonregulnted electric
utilitios. Within one year of the issuanee
of the Commigsion's rules, each Slute
regulatory authority or nonregulaled
utility must implement these rules. Thint
implementalion may be accomplished
by the issuance of regulutions, on a
cuse-by-case busis, or any othet means
repsonably designed to give effaut to the
Commission's rules,

The Commission abserves that this
rulemaking represents an effurt to
evolve cancepls in a nawly developing
area within rigid stututory consiraints,
The Commission is attempting to afford
broad discretion to the State regulutory
autherities and nunregulated electrie
wtillties in recognition of the variety of
instifutional, economic, and Jacal
circumstances which may be affected by
this proposed rulemaking. In this regard,
the Commission sceks the fullost range
of comments on the legal authority of
proposed Commission action, and on the
technical and practical aspects of the
proposals set forth in this rulemaking.

81191

Bection-by-Section Analysis

Subpart A~-Arrangements Betweon :

Klectrie Utflitios ond Qualifying

Cogeneration ond Srinll Pewer . i

Production Facilities under Section 210

;{ the Public Utilities Regulatory
alicies Act of 1978,

8292001 Scope.

Section 202,101{n) describes the scope
of Subpart A of Par! 292 of the
Commission’s rules, Subspart A applies
to sules and purchases of electric energy
and capacity hetween guolifying
cogenerntion and small power
production facilities and electric
utiltties, and actions related to such
sules and gurchasua‘ Section 202,101{b)
provides that the authority of this
subpari does nat preclude negotiated
agreements between quallfying
cogenerators or small gawcr producers
and electric utilities which differ from .
rates of terms which would otherwise 2
be required under this subpart, 1
Paragraph {b){1) reflects the ‘
Commission’s view that the rate
provisions of section 210 of PURPA
apply only if & qualifying cogenerator or
small power producer chooses 1o sval
itself of the rights and protactions sel
forth in that section. An ngresment
between an electrie utility and o
qualifying cogenerator or small power
producer to conduct sales or purchases
al rates higher or lower, or under ferms
or condutions different from those sel
forth in these rules, doep not violate the 1
Commigsion's rules under section 210 of |
PURPA, Nor would provisions of State i
Inw or regulations which-provide
different incentives for small power
produgtion and cogeneraiion {thin are
provided in the Commission's rules) be
preempted, The Commission recognizus
that the ability of a qualifying
cogenerator or small power producer to
negotinte with an electric utility is
buttressed bf' the existence of the
stututory rights and protections of these
rules. and tha right of State regulatory
agencies and nonregulated electric
ubllitios to provide further
encourngement of these technologies.

If, prior 1o the existence of the rights
and protections set forth in PURPA, 4
cogenerator or smull power producer
entered into & contractunl agreement by
which he received sofficient financial
incentive Lo sell his electric ontput to a
utility, the encouragement of
cogeneration or small power production
does not require that he be given
additional incentives, Accordingly,
paragraph (b}{2) provides that Subpart A
will not affect the validity of any
centract between a qualifying
cogensrator of small pawer praduation
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facility and an electric utility. Al the
explitation of the contracl. a cogenerstor
or small power producer will be able to
avuil himeelf of these rules.

§ 292102 Definitions,

This section contains definitions
applivable to Subpart A,

Paragraph (a) provides that ferms
defined in PURPA have the same
meaning s they have in PURPA, unless
further defined in this purt of the
Commission's regulations.

Subparagraph (1) defines a qualifying
facility an & cogeneration or small power
fro uttion facility which is a qualifying

ucility under § 202,208 of the
Commission's regulations. Those
regulations implement section 201 of
PURPA, and are the subject of Docket
No. RM79-84,

Subparagraph () defines “purchase”
aa the purchase of electris energy or
capacity from a qualifying facility by an
electric utility. .

Subparageaph (3) defines "sale" as the
sale of electric energy or cnpacl!f by an
electric utllity to a qualifying facility.

Subparagraph (4) defines “system
emergency ae a condition on a utilify's
system which is likely to result in
disruption of service to a significont
number of customers or Is likely to
endanger life or property.

Subparagraph (8) defines "rate" us
any price, rate charge, or classiication
made, demanded, observed, ur received
with respect to the sale or purchase of
electric energy or capacity, or sny rule,
regulation, or practice respecting any
such rate, charge, or classification, and
any coniract pertaining to the saje or
purchase of electric energy or capaciiy.

Subparageaph (0) defines "avoided
costs™ as the costs to an electric utility
of encrgy or capacity or both which, but
for the purchase from a qualifying
facility, the electric utility would
?onurme or conatruct itsell or purclinse

rom another source. This definition is
derived from the concept of "the »
incremental cost 1o the electric ufility of
alternative electric energy" set forth in
section 210{d) of PURPA, It includes
tioth the fixed and the running cosis on
an electric utility system which can be
avolded by oblaining energy or capacity
from qunlifying facilitics.

The costs which an electric ulility can
avoid by making such purchases
genirally can be classified as “encrgy
cosis or “eapacity” costs. Energy coms
are the variable costa assaciated with
the production of eleciric energy
(kilowatt-hours). They represent the cost
of fual, and some operating and
maintenance expenses, If, by purchasing
electric energy from a qualifying facility,
a-utility can redice its energy cosis or
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can avold rumhulng energy from
snother utility, the rate for a purchuse
from & qualifying facllity (s 1o be based
on those energy coste which the utility
cen thereby avold.

Capacity costs are the costs
associated with providing the capability
to deliver energy; !ho)' conaist primarily
of the capltal coste of facilities. ) a
quilifying facility offers energy of
sufficient reliabllity and with sufficlent
le;‘ally enforceable guarantees of
deliverability 1o permit the purchasing
electric ulility to svold the need to
construct » generating unil, 1o enable it
1o build » smaller; less expensive plant,
orto purchase Jess fiem power from
another unm‘y. then the rates for such a
purchase will be based on the net
avoided capacity and energy costi.?

There Ia considerable langunge in
both the statute und the Conference
Report, as well as the Federal Power
Acl, in support of the proposition that
capacity payments are not only legally
permitted to be required by the
Commission, but alsa, at least in some
circumstances, mandated.

The Conference Report addresses the

“calculation of the alternative cost

standard ut some length. The final
puragraph of this section of the Report is
the followling:

[
1Net wvolded costs’ are the excess of the Total
costs of the sy stetn developed in accordunce with
the utility’s.opti eapanity exg an plan,
excluding the qualifying Tacility. over the system's
tota! costs hefore paymeat to the qualifying
factlny) developed in accurdance with the uhility's
eptimum capaciy expansion plan ingluding the
quahlying facility. This concepl recognizes that the
energy cost ansoviated with & delerred or avoided
unit may be different from the energy coste of the
qualifying facility which perminteg) that deferral or
svoudance. In deteraiining sn optimun capacity
expannon plan, @ ulility must gonsider Soth
capacity and enenty ¢osls in onder fo minimize the
anlicipated total system coste In proyudiog fot
payments for svoided cupicity the Commission
uses the term “net avoided cosl” in tecotnition of
the fact that various ty pes of capacity will not
produce the same amouni of energy. 00 that some
chinge in the dispalch of generation may be
necessaty (ram the remaining plunte after o planned
unil i deferred and the qualifying facility's capaciy
1o substituted along with ather avatlable capacity to
produce the same amount of eneigy at the mininium
cosl “This is patticularly true, for axample, whers
the capucily fuctor for the gushtying faclily is less
than the planned capacily ficie/ from o bagie Joad
{high capacity coxt—low etivigy ¢osl) alternative
facstity which ts deforred. In such o case. althpugh
adequale capacity may enist on the sysiam due to
the purchase from the qualify ing lactlity in Jieu of
the deferred base load unil. additjonal energy coste
may be incurred due to increaned generation from
Intermediate planis fo make up the difference
between the plunned gerieralion from the base load
plant and the fesser total energy produced by the
qualifying fucility. Such increased energy cost Is
appropriately recognized by providing for the
payment 1o the qualifying facility of the net wvpited
costs. In this way. the ratepayers are sssured of
paving na more than the tolal conts that would have
wren incurred had the unll not been deferted.
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The conferees axprct that the Commission.
in judging whether the slectric power
supplied by the copenerator ¢+ small gwm
producer will replace future power which the
wiility would otherwise have 10 generate
iteell either through exisling cupasity or
additions to capacily or purchase from other
sourees, will take into account the relfability
of the power supplied by the cogeneralor of
small power producer by reason of any
legally enforceable obligation of such
cogeneralor or small power producer to
supply firm power to the utilily.?

The references to "additions to
capacity” and to obligations “to supply
firm power" (the rates for which, in this
Commisslon's expcrience.‘nlwdlyn
include a capacity compenent) lead the
Commission to the conclusion that,
under Section 210, capacily payments o
qualifying facilities cany be required
under certain circumsiances: and thal a
utility's refusal to make paymenis based
In part on wvoided canacity payments
could be discriminniory.

In addition, the Commisslon notes
that the statutory language used In the
Federal Power Aot uses the term
“"electric enesgy" to describe the rates
for snles or resile in interstate
commerce, Demand or capacity rates
are a teaditional part of such rates, The
term “electric energy™ Is used
throughout the Act to refer both to
electric energy and capacity, The
Commisgion does no! find any evidence
that the term “electric energy” in section
210 of PURPA was intended (o refor anly
to fuel and opernting and maintenance
expenses, instead of all of the cosls
associated with the provision of elocine
service. ,

To inlerpret this phrase to inglude
only the energy would lead 10 the
conclusion that the rales for sales to
qualifying facilities only include the
energy component of the rale, It is the
Commission's belief that this was not
the intended resnlt, and thus provides
an additional reason 1o Interpret the
phrase eleciric energy 1o include both
energy and capacity,

§ 202101 Availability of electric utility
system cost dala,

In ordpr to be able to evalunte the
financial viability of a cogeneration or
small power rroduclinn facllity, an
investor needs fo be able to ascertain.
before constraction of a facility, the
expected return on # potentia)
investment. This return will be
dotermined in Fnrt by the price at which
the qualifying fncility can sell its eluctric
outpuf, Under § 202.105 of these rules,
the rate at which a utility musi purchnse

'Conference Reparl on HR 4018 Public Uithitiex
Regulatoty Policies Act of 1078, M- Rep No. 1780, p.
p3th Cong . 2d Besy 1978}
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that output je based on the utility's
avolded costs.
in order to provide data {u qualifying
focilities which will assiat them In
determining the utility's avoided costs,
§ 202.303{b) of the rules requires alectric
utilities to make svailable to
cogenerators and small pawer producers
dats concerning the present and
anticipated fulure costs of uwrt%:nd
capacity on the utility’s system;: The
data required to be provided to
determing these avoided costs wiil have
been prepared in compliance with the
Commission's rules !mplemmum
section 133 of PURPA.* This section will
thus, for the most pari, require a fable
presenting date slready daveloped.
Sectlon 132 of PURPA applies lo esch
electric utility whose total sales of
eleciric energy for purposes other than
resale exceeded 500 million kWh during
any calendar year beginning afier
December 31,1975, and hefore the
Immediniely ?ucedlnx calendar year,
{The phrase "before the lmmedlmlx
preceding calendar year" refors 1o the
yaar twao vears prior to the current year,
or example, if an electric ulllity
exceeded the 500 million kWh limit both
during 1976 and 1679, It-muyst comply
with section 133 requirements in 1081,)
Section 200.02{d) of the Commission's
rules implementing section 133 of
PURPA granted an extension uniil Jupe
30,1982, 1g electeic wiilities covered by
thn{ section having total sales of energy
for purgom other than resale of lesi
than 1 billion kWh in each of the
calendar years 1076, 1077, and 3078,
The proposed coverage under
paragraph [8) of these regulotions Is the
sitme as that provided pursuant to
section 133 of PURPA and the
Conimission’s rules implementing that
section, with an excegﬂcn provided in
paragraph (c) as will be discunsed,
Paragraph (b) provides thal each
regulaled electric ymiy must furnish to
the State regvintory authority, and
maintain for public Inspection, data

PS—

*Fot example. § 200.303{h] of the Commission's
rulen implenenting section 133 of PURPA requires
such elecinc ulilitied 10 repor marging) energy £oste
for each month of the reporting period and for ench
manth of he next five years. Section 200 302(x) of
these rules requires electric utililies 1o report the
extimaied cost, in dollars per kilowall of generation,
of grneration unite fikely to b installed to meel
increases in peub demand. Section 290 302(0
reuices the reparting of wstimates, for the nest ten
yeurs of infarmation regarding talal system
c«.n;_u‘cuy. and capacity 10 be supplied by other
ulihlied. ;

$Docke No: RM?9-8, issuied June 3,197, prented
an extension uniil May 31, 1982, {0 eleciric utilitles
having tola] sales of electric energy for purposes
other than resale of less than 1 billion kilowaite
hours in each of the calendar years 1976, 1977, 0
1978, The Commission recenily [ssued revised
regulntions in this docket which exiended this date
10 june 30. 1982,

R

relaled 1o the costs of mrfy and
capacity of the eleciric ulility’s sysiem,
Each nonregulated electric ulility must
maintain such dats for public Inspection.

Subpersgraph (1) requires euch R
sleciric utility to provide the estimated
avoided coet of mm{ on its system for
various levels of purchases from
qualifying fucilities, The Jevels of
purchuses are 10 be staled in blocks of
one hundered megawatts or lesa for
systems with peak demand of 1000
megawalts or more, and in blocks
c?usvnlen\ 10 not more than ten percent
of system peak demand for sysienis lese
than 1000 megawatis, This information
i5 40 be stated on s cents per kilowati«
hour basis, for daily and seasons) peak
and olf-peak periods, for the
immediately preceding year, and on an
estimated cents per kWh basls for the
curren( calendar year and for each of
the next five years,

Subparagraph (2] requires each
eleciric utility to provide its schedule for
the addition of capacity, planned
purchioaes of firm energy and capaclly,
and planned capacily retirements for
each of the nexl 10 years.

Subparagraph {3) requires each
eleetric willly fo provide the estimatesd
conls at completion, on the basis of
dollars par kilowatt, of planned capaciiy
additions, Inchuding planned finn
purchizes,

Qualifying facilities may wish ta sell
energy ot capacity lo electric utilities
whlc“\ are not subject to the reporting
requirements of paragraph (b). In that
event, paragruph ic) provides that, upon
request of a qualifying facility, an
eleciric willity not otherwise eoverad by
poragraph (b,) musi provide sufficiant
data to enable the cogenerator or small
power producer to determine the
utility's wyoided costs. If such utility
rofusen to supply the requested data, the
qualifying facility hay apply to this
Commission for an ordar requiring that
the informafion be supplied. The
Commission, in considering such
applications, will take into account the
burden on the utility. )

A non<generating alectric uti}ity which
daes nol own or plan to acquire v
generating capacity may incorporate the
duta provided by euch of its supplying
utilities in its compliance with the
provisions of this section.

§ 202,104  Eleciric utility obligations
under this subpart.

Section 210{(a) of PURPA provides that
the Commission shall prescribe rules
requiring electric utilities to offer to
purchase eloctric encrgy from qualifying
facilities, The Commission interprets
this provision to impose on electric
utilities an obligation to purchase all

alectric energy and capacily made
avallable from qualifying facilities,
excepl during periode prescribed In
§ 202.108{¢} and during system
emergencies,

There are several cirgumsiances in
which » t‘u,-m ing hofln‘y mi;Lh\ dunire
that the eleciric utility with which it is
interoonnedted not be the purchaser of
the qualitying facily's eneigy and
gapacily, but would prefer Instead that
sn eloctelc utlity with which the
purchasing utility Is Interconnected
make such » purchase. if, for example,
the purchasing ufility is & non-generating
wiility, ite avolded coste will be the price
of bulk purchased power ordinatily
bused on an sverage figure representing
the average cost of energy and papacity
on the supplying utility’s aystem. As a
result, the rato to the qualifying laollity
would be based on those average costs.
if however, the qualifying facility's
output were purchased by the supplying
utility, its output could nrluca energy
supplied by specific peaking units, and
its capacity might enable the supplying
utility to avold the addition of new
capacity. The coats, and thus the
avoided couty, of peaiiﬁ? enagy and
naw capacity are generally greater than
system average figures,

Under thase proposed rules, cortain
small electric utilitjes are not requited to
provide sysiem cost dala, except upon
request of # qualifying facility. I, with
the consent of the qualifying facility, a
amall electric utllity chooses to transmit
encrgy from the qualifying facility to o
second elaciric ubility, the smail utility
can avoid the otherwise applicable
requirements that it provide the system
cost datn for the qualifying facility and
thal It purchnse the mwr§y HITIIA

—Accordingly, paragraph (d) provides
that @ utility which receives esergy or
capacity from a qualifying ficility may,
with the consent of the qualifying
facility, transmit such energy 10 another
electric utility, However, if ihe first
utility does nol iransmit the purchased
energy or capacity, It retains the
purchase obligation. Any electric utility
to which such encrgy or capacily is
delivered must purchase this encrgy
under the obligations set fosth {n these
yules as if the purchase were made
directly from the qualifying faciliy.®

The costs of transmission are not a
part of the rate which an electrie ntility
to which encrgy Is transmitted Is
obligated to pay the qualifying fucility,

ti— .
SThe Commisaon notes that while a purchase
from a qualifying farility mu{ have value as ¢nergy
and copacity, what is actually transmitted io the

second utility (v properly desceibed av elecitic
andrgy. The uliliy o which energy is trtansmitted,
hawever, must pay tales based on energy and
capacity value,

b s i i
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These coete ara'nart of the costs of
interconnection, and are the
responsibility of the qualifying facility
under § 292,100 of these rules. Howaver,
pursuant 1o sgreement between the
qualifying facility and nny eleciric utility
which transmits elestric enenty on
behalf of the qualifying facllity, the
tranemitting utility w2y share the coste
of transmission. The electric utility fo
which the eleciric energy Is trarismitied
has the obligation to purchuse the
energy ot » mte which reflects the coste
that it can avoid as a result of making
such & purchase.

Paragraph (b} sets forth the statutory
requirement of section 210{a) of PURPA
that electric utllities offer to sell electrio
energy to qualifying facilities. This
section creates » Federal right for
qualifying facilities to obtain electric
service, in sddition to any service the
electric utility is obligated to provide
under State laws,

The Stalf discussion paper dealt with
the issue of whether there is inherent in
section 210 of PURPA the authority to
order interconnections between elecinc
utilities and qualifying fnciiities, or
whether gualifying fucilities must use
the procedires set forth in the new
sections 210 and 212 of the Federal
Powar Act to galn Interconnection.” The
Commission belicves that the
requirement to inlerconnect is within the
legal muthority of the Commission under
section 210 of PURPA, particularly
subsumed within the requirement to buy
and selloTo hold otherwise would mean
that Congress intended to have
qualifying facilitios go through an
exiended and expensive proceeding
simply to gain inierconnection, contrary
to the entire thrust of sections 201 and
210 of PURPA,

Thiae sections evince the cleay
Congressional intent 1o encouur
development of these desirable forms of

cneration. and to have the commercial

evelopment of these facilities proceed
expeditiously. In other words, Congress
has slready made the judgment that
these kinds of facilities serve one of the
purposes of the Act as set out in section
101, viz, "ihe oplimization of the
efficiency of use of facilities and
resources by electric utilities”, and it
would be both redundant and unduly
burdensome to have the sponsors of
individual facilities show in an
evidentiary hearing conduried under
section 210 of the Fedural Power Act
that thelr project in particular would
aorva this end {or one of the other
telated goals established as criteria for
an interconnection order in sectlion
210{c){2)). The purpose of an

i i
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interconnaction apploation, whether
under section 302 or 210 of the FPA, Js to
secure pervice, whether ommy or
otherwine; and section 210 of PURPA
asiablishes the entitlement of a
qualifying facility to service from the
Interconnected utility, In effect, the

roponenin of the view that a qualilying
acility must apply under sections 210
and 212 of the FPA have the burden of
showing that Couigress intended
Interconnection and the entitlement to
buy and sell be denled to a qualifying
facility which is unable to make the
showings required by those sections,
especially in'light of the fant that »
ru‘wlau- y Interconnecped customer
natalling qualifying facilities would not
have to so apply.

This s not to say that all of the
protections that Congtess has given the
targel of an Interconnection application
in sections 210 and 212 of the FPA. are
necessarily ubsent from section 210 of
PURPA., The Conference Repori on
section 210 states that customers of
ulilitten are not to be compelled to
subisidize qualifying facilities, and this
principle would seem to bear on the
wuestion of who pays the costs of
interconneciion as well s on the per.
unit price to be paid for energy. On the
other hand, the Conference Report
Includes a proscription against
“unrenusonable rate siructure
fmpediments, such as unreasonable
hook up charges.” This provides another
argument in favor of rending section 210
of PURPA s Including interconnection
authority, since the elaborate cost
determination required under sections
210 and 212 of the FPA In redundant if
the cos!a of interconnection are viewed
llmuply as & feature of the rate siructure
witli the chm{,e therefor based on the
cost of the utility, However, the
Commission does view section 210 of
the FPA as an altornate avenue for
remedy avallable to any qunlifyin
facility which wishes to apply under it,

The obligation to interconnect cin be
part of elther an electric utllity’s option
to purchnae from or sell to a qualifying
facility. With regard to the abligation to
sell, State law ordinarily sets out the
obligation of an eleciric utilily to
provide service to customers located
within lis service arza. The Commission
believes that Stale law will normally
lmrme on an electrie utility the
obligation to Interconnect and that the
Commission's propoaal will not, in-most
instances, impose any additional
obligation on electric utllities.

As noted In the Staffl discussion paper,
b'y installing certain equipment. an.
electric utility can be protected from
disruption of its operations caused by &

qualifying [acility. The Cammiission has
wol received comments which disagree
with this undersisnding. Therefore,

- through the alloaation of the gosls

ansocinted with such equipment lo the
qualilying facilities, as provided in
§ 292,100, and through the mposition of
standurds for operaling relinbility under
§ 28:.110, approprinte physical and
finanar] protection for ihe electric
utllities b provided in the Commisslon's
proposed rules, ,
Several commentors urged that the
Commission require eleciric ulilities to
offer to operate in parallel with a
qualifying facility. By operating in
paraliel, a rtuamying facility Is enabled
automalically to expori any electric
enan%y which s not concsumed by Its
own load. Therefore, provided that the
qualifying facility complivs with the
standards sot forlh in § 202,110
regarding operating relinbility. the
Comnilasion proposes in paragraph (@)
that electric utilities be required fo offer
to ofmme In pataliel with a qualifying
facility,

§202105 Rates for purchases,

Section 2i6{bj of PURPA provides ihai
In requiring aby electris utility (o
purchase clectric energy from a
qualilying fuctlity, the Commission must
insure that the rales for such purchauos
be just and rensonuble to the electric
consumers of the purchnsing ublity. 1n
the public interest, nondiscriminalory lo
qualifying facilitios, and that they not
exceed the incremental ensls of
alternative electric energy (e costs of
enorgy. which, but for the purchnse, tha
utility would gengrate from another
0Urce).

Types of Purchases

In Impelementing this statutory
standard, Jt is helpful 1o reviow industry
praclice respecting sales between
wiilities. Sales of eleciric power are
orddinarily classified as either firm sales,
where the seller provides power al the
crstenier’s request, or nonfitm {mwer
owlos, where the seller and not the buyer
makes the decision whether or not
power is to ba avallable, Rates for firm
power purchases include payments for
the cost of fuel and pperating expenses,
and also for the fixed costs agsocinled
with the construction of generating units
needed fo provide power al the
purchaser’s diseretion. The degree of
cerlointy of deliveratdlity required 10
constitute “firm power” can ordinarily
be oblained only If & utility hus several
genernting units ind adequate reserve
capncity, The capacity payment, or
demand charge, will reflect the cost of
the utifity's generating unity.and the
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ansociuted costs of sesuring that firm
power will be available on demand,

Jn contrast, the nbllll{ to provide
electric pawer al the selling utility’s
diseretion imposes no requirement for
the construciion of cepacity on the
seller. In order (o provide power to
customers at the seller's discretion, the
selling utility needs only 1o provide for
the cost of operating its generating units,
These costs; ¢alled “energy" costs,
ordinarily are the ones associnied with
no'%nrm sales of power,

rchases of power from q.ual!fglng
facilities will fail somewhere on the
continuum between these iwo tyru of
electric servige. Thus, for exumple, wind
machines that furnish power only when
wind velocity exceeds twelve miles per
hour may be a0 uncertain In availability
of oulput as only to permit & ulility lo
avold generaling an equivalent amount
of energy. The utility must gonlinué to
provide capacity that [s available to
meet the naeds of ils customers. Rates
for such sporadic purchases should thus
be based on the utilily system’s avoided
incremental cost of energy (sysiem
Jarbida), and nol basad on avoided

capacity.

‘ gm !h):x other hand, phofovoltaic cells,
although subject 1o some uncertainty In
power autput, have the genernl
advantuge of ‘rmvldjng thelr maximuty
pawer colneident with the system penk
when used on 8 summer peaking system,
The value of such power is greater fo the
utility than pewer delivered during offs
peik periods, Sinee tha need for
capacity is based on system peaks, the
qualifying fucility's coincidence with the
;{s!em peak should be reflected in the
allowange of some capacity value and
an encggy component that reflects the
avo{‘dc enorgy costs at the time of the

eaK.

P A Tocility burning munieipal waste or
bioniags can vperate more predictably
and relinbly than solnr or wind systems,
It can schedule Hs outnges during times
when demand on the uhility's system is
Jow. If such a unit demonstrates a
degree of reliability that would permit
the ulility to defer or avoid consiruction
of & generaling unit or the purchase of
firm power from another utility, then the
rate for such a purchiase should be
based on the avoidance of both energy
and the eapnelly cosis, :

In order fo be abla to defer or cancel
the consfrucilon of new generating units,
8 ulility must obtaln & commitment,
sufficiently ahead of the lead time for
the construction of its own new
capncity, that provides contractual or
ovher legally enforcenble assurances
th 1t capacity from alternative sources
will be available, If a qualifying facility
makss such a commitment, the
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Commission bellaves thel, as a matter of
both ﬁouny and interprelation of section
210, the qualifying Teollity is entitled to
reseive rates based on the ulility's
avoided costs resulting from the
capaity the qualifying fucility nuprllm
Maoreover, if & cogenerator or smal
power producer were permitied to
receive only the energy {fuel, and
operaling and maintenange) expenses
which the putchasing utilily can avojde
while the cogenerator or small power
producer must himself invest In new,
and oftern highly saphtabintensive,
machinery=-these polential sources of
energy muiy xo undeveloped. In light of
the Commiksion's atatutory sbligation to
encourage cogeneration and smill
gnwer production, the Commission

elieve that # proper interpretation of
“the incremental costs of alternative
eloctric enargy” requires thal, when

urchases of energy can substitute for

ntermedinta, or base-load, the rate to
{he cogenerator or small power producer
include the net avoided capacity and
SNOTRY COMlD,

1% & qualifying fnclm‘{ opls to recelve
rates based on avoided energy costs,
such rates should reflect the energy
coats of the c!cﬂr‘l‘; wlility's unita \:vhich
stherwise would hava been aparated.
The Commission belinves that there are
A variety of acceptable wni'ﬂ lo carty
out this palicy at the State level, The
generdl coneept here is thal rates for
purchases from the f}‘unli{ymg facihuy
would be bissed o the highest energy
cosd unit then operating. The 3uah!smg
fncilit{ would continue {o be dispatchod
until the cast of energy from the wtility's
generating unit with the highest energy
cosla Is lower than the prico at which
the qualifying (acility wishes o sell.

The Commission neither expocts nor
n:rlulreu that the astermination of
wtiiitics’ avelded costs will be so

recise. By definition, these conts st

ased on estimates of costs which
would be tncurred if corlain events were
to nke place. Electric rates are
ordinntily coleulated on the basis of
uveraging. So long ns w rate for
purchaseés reasonably accounts for the
avolded costs, and does nol fail to
provide the required encouragament of
cogeneration and small power
prastuction, P will be considered as
implementing thes rules,

Paragraph () therefore provides that
the statutory requirements regarding
rates for purchases ol energy and
capacily from a qualifying facllity ara
satisflied if the rate reflects the svoided
costs rasulling from such 8 purchose as
datermined on the basis of the costof
energy and capacily set forth pursuant
to § 202,103(b) or (¢},

7 Wadnesuay, October 24, 1970 | Propossd Rules lllg
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Mothod of Implernantation

The Commission 14 required under
seation 210 of PURPA 1o prescribe rules
requiring electric uiihibes to offer to sell
slecirlc enengy 1o and purchase eloctric
energy from qualifying facilities.
Parwgraphs lb‘} and (c} of section 210 el
forth the siandards regarding the rate al
which such purchases and sales shall be
made. The imple nentation of
Commission rules promulgating these
slandards is reserved (o the State
regulatory authorities and non-regulaled
lilities, which are required under
section 210{0) 1o implemant the
Commisston’s rules. ,

One major azea of concern expressed
in sommenta received from elecine
utilities, vogenerators and gm~!' rower
producers, and Stite regulators
authorities has bean thai the
Commission's rules should state gerieral
principles sulficlent to leave the siates
and nen-regulaind ulilities Nexibility.¢
The basis for this recommendation is the
need for experimentation in a new
technological area and in s area that is
subject to u variely of State procedures,
the diverse nature of cogeneration and
small pawer production systoms, and
the dilferences in the costs of energy
and capaciiy onindividuni eleciiic
systems. As a rosult, while wa herein
propase that, for example, capacily
cosls must be paid if g uiility can
actually avoid the construction or
purchase of capaciy. our rules will not
dictate the method by which such a
payment is to be determined Rather the
Commission proposes lo Jeave the
selection af a methudology to the States
and nonregulnied electric wtilities with
the understanding that should & Stare or
nanregulated wiility not fulfill the intent
sad purposes of our rules and of seetion
210 of PURDPA, the Commission and
others have available the enforcement
power sel forth in section 210th) of
DURPA to nssure complinnce,
Additionally, the Commission Is
authorized to revise these rales in the
future to provide greater specificily to
these rules if that is necessary.

Paragraph {b] requires clectric
utilities, on request of & qualifying
facility, to promulgate o fariff or other
mathod for establishing rates for
purchases from qualifying facilities of
ten kilowatts or fess, In Docket No.
RM20~54 the Commission proposed a
minimum size liritation for qualifying
factittios of ten kilowails. However,

tCommenis of Americen Electne Power. filed
Avgudl 1, 3976wt 2:3, Comments of Elecirie
Consumet Resouree Gounal [ELCONY filed August
1. 1979, a1 8; Commenta of the Nutional Assoiration
af Regulatory Uity Commissioners INARUC). o)
AUgUI 1,1979, a7 245
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cemments received in response 10 that
proposed rulemaking indicale thal such
a limitation could hamper the
development of suxiliary sular and wind
power units, Without finally determining
tha! quention i this rulemaking, it
appears to the Comnilssion that the
burden of interconner j opstation on
both utilities and t}uahrylng facilities
can be minimized if standard lariffs are

used,

Some utilliles already have such
tariffs in effect. For units of ten
kilowatte or less, it is likely that few
changes in the utitity's distribution
system would be required. For example,
an electric utility might offer to permit
certain customers to reverse their
clociric meters, thus permitting
consumption by the customer. While the
Commiasion will dea) moip extensively
with the miiler of a-size limitation for
qualifying facilities in its final rule in
Docket No, RM79-54, the Comminsion
solizits comment here on the merita of
requiring utilities to promulgate tariffs
for qualifying fucilities of ten kilow:atts
of loss,

Paragraph {¢) concorna a problem
arising in the implementation of the
concept of avnided costs, Al the time
thot a qualilying Tagility delivers elestrie
energy to ap electric utility, that utility
can determine its system Jombda and
thus calculate the costs it can avoid by
muking the purchase. Subparagraph (1)
therefore provides rates for purchases
made on an "as uvailuble” basis may be
based on the purchosing utility's
avolded energy costs.

In order to establish certainity of
future revenue, a qualilying facility
migh! seek to obinin & conlract from &
utility providing that the utility will pay
a cerlain price for energy from a
qraalifying facility, under specifiod lerms
and conditions. Indeed, a qualifying
facility dasirlng to obtoin capacily eredit
must provide the purchasing utility with
assurance (hal such capacily will
comtinue to be available, »

In the case of future purchases
pursuant to o legally enforceable
obligation, the utility's avolded anergy
or capacity casts may be based on the
costn of production facilities which are
not built and for which the only
available cost data are.astimates. When
the qualifying facility actpally supplies
electricy, the wtility's avolded costs may
deviate from these estimated figures.,
The Commission believes that these
potentlal deviations are # normal result
of risk allocation resulting from
contractual commitments or other legal
obligations, and believes that they must
be permitted If the Commlssion {a to
fulfill its mandate to encourage
cegeneration and small power

=
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{quuc,lmm Accordingly, subparagisph
2) provides that rates (or guch
purchases may be bzsed ou future
estimated uthity costs of energy or
capacity regardiess of whether these
entimated coste actually track the sciual
couts that are incurved,

Parngraph (d) sets forth Jaciora on the
basia of which the Stain regulator
authority or nanregulatad utility should
delerming a utllity's svoidad costs,
These principlos ralote both to the
quatily of powar available from the
3\15\%![}’&1& facility and jts ability 1o

isplace or replace enargy and capacity
on the utility's system.

Subparagraph {1} deals with the
avatlability of capacity from o qualifying
facility duzing system daily and
scasonal peak periods. If a qualifying
facility cin provide encrgy 1o 4 utility
during peak periods when the electric
utility Is running its most expensive
fcncrutlns units, this energy hns a
igher value to the utility than energy
supplicd during offpeak periods during
which only units with lawer running
costs are operating. Idenlly, the rates for
purchases would reflect the costin the
purchasing wility's system ot the precse
moment when such cnorgr is supplied.
The metering equipment that would be
required to nscertain these times of
delivery with the requisile specificity
may be gither unavailable ar
prohibitively expensive. To the extent
thal such melering equipment is
available, howeyer, the State or
nonregulnted viility should take into
aceound the time nt which the purchase
from a qualifying facility is made,

Cluuses Sl). (Hi)e (#13). {iv), and (v) deal
with the reliability of a qualifying
factlity. When an electric utility
provides power from its own generating
units or from those of another eleciric
utility, it normnlly controls the
production of such power from a central
locntion. The sbility to so control power
production enhances a wiility's ability to
respond to changes In demand and
thereby enhances the valie of that
pawer to the utility, A qualifying facility
may be able to enter into an
arrangement with the utility which gives
the utility the advantage of dispatching
the facility.*

Clause (1) refars 1o a qualifying
ncility's ability and willingness to
provide power g2d energy during aystem
emergencios, Secuan 292,100 of these
pioposed regulotions concerna the
provision of electric vervices during
system emeryencies. It provides that, to
the extent that a qualifying facility is
willing to forego lis own use of energy

*See is of Havralian Eacirk Ci
fled fuly 27,1079, 1 2.

Y

during system emergéncies and provide
power lo & utility’s system, the rate for
purchases fron the 1unllt ing facility
should reflect the value of thal service.
Smull power production and
cogeneration facilities could provide
elgnificant back-up capabilily to electric
systems during emergencies. One
benefil of the encouragement of
Interconnected cogeneration and small
power production may be to increase
ovarsll aystem reliability during such
emergency conditions, Any such benefit
should be reflected in the rato for

urchases from such qualifying
acilities,

Clause (1) denls with periods during
which a qualifying facility is unable 1o
provide power. Electric utilities schedule
mainfenance oulages for their own
generaling units at periods during which
demand Is low. If a qualifying fucility
can similarly schedule its maintonance
outsges during periods of low demand,
or during perfods in which a utility's
capacity will be adequate to handle
existing demand, it will enable the
ulility to avold the necessity to provide
redundnnt eapacity. With regard to
forced or unscheduled outages,
addressed In cloyse {iv), It is clear thar o
utility cannot avoid the construction or
purchnse of capagity If it 1s Hikely that
the qualifying {acility which would
replace such cnrnclty may go oul of
service during the perfod when the
utility needs its power to meet demany,
Bused on estimated and demonsirated
reliability of the qualifying facility, the
rate for purchnses from a qualifying
facllity should be adjusted Lo refleat its
forced and scheduled outuge ratae,

Subclause (v) refers to the lenght of
time during which the qualifying facility
has contractually or otherwise
guaranteod that it will supply energy or
capacity to the electric utility, A utility-
owned generating unit normally will
supply power for the life of the plant, or
until it ts replaced by more efficient
capacity, In contrast, a cogeneration or
small power production unit mighl ceuse
to produce power as a result of changes
in the industry or in the industrial
processes utllized. Accordingly, the
value of service from the qualifying
facility to the electric utility will be
affected by the degree to which the
qualifying facility contractually insures
that it will continue 1o provide power. In
order o provide capacity value to an
elactric utility s qualifying facility need
not necesearily agree to provide power
for the life of the plant, A utility's
generation expansion plans normally
include temporary purchases of firm
power from other utilities in years
preceeding the addition of & major
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generation wnit, 1 a qualifying fecility
contratte to deliver power, for axample,
Tor a one year pariod, it may enatle the
purchasing utility to avoid entering into
A hulk power purchnee arrangement
with another utility. The rale for such a
purchane shonld this be based on the
price Yhit sich piwar o purchased, or
can be expactea to be purchased, based
llp?‘!‘\ hana (ide offers from anothee
ntitity.

suiapmmrh (2) sonaerns the
relationship of enenty O capacity from o
qualifying facility to the purchaoing
elactrie wtility's need for such energy or
capacity. If an electric wtility has
sufficient eapacity to meet ity demanids
wndd i not phanning to add any new
capacity to ite aystem, then the
availability of capacity from qualifying:
facilities will hot imniediately enable
i ntility to uvold any capatity couts,'®
This s ot 1o say that electric utilitivs
with syslome which have excesn
capacity ieed not make purchases from
mmhrg"mg facilitiox, quakifymg facilities
may obtam payment for the avorded
energy coata ol i putchusing ullity's
sy stem, Wtilily t{mm with excesa
cupacity normally have inlermediale op
peaking unita which wse fossil fual. Ax a
rednit, durlig peak houts the mmrf)*
coais on the systems ure high, and thoe
the rate 10w qualify ing utihity fram
which the electric utility parchases
energy should similarly bie high. In
addition, wn electric wiility system with
exCoRE CAPSGILY tiay Ravertheloes plan
1o add new \aore efficient capacity 1o
its wyatom. i purchuses from (}\mlil)'bl\ﬂ
facilities enable & ntility Yo dafer or
avolt these naw planned capacily
ndditiona the rate for such purchages
shoulid reflect the avorded costs of thase
ndditions

Clivena (1 of »ub‘mrngranh {2) refers to
tha wegregaty m?m_)ilu,v of cupapity
from qualifying facilities to displace
axiating or planned wtitity capaeity. n
soitie fnstances, tha skl amounts of
capaeity provided from qualifying
facilition tuhon individually might not
anible a parchasiig utility to defer or
avald acheduled capaeity additions or
purchiaea: The nggrogate capability of
wuch purchuses, may, hawavos, be
sufficient te ponialt the deferral or
avoidancs of a capacity ndditton,
Margovaer, while an individual qualifying
fucility nny sol provide the equivalent
of firm power to the electria ntitiy, e
divarsity of these facilitios may
collectively reflect the equivalent of fivm
power, The States and noncegulated
utilities should atterpt to davise rate

R Ragh avalability may, Nowever, permil ihe
ulll:\)‘ 1o advance the retirement of ite loast effective
whils. .
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wechaniome which will appropsntely
compensatle qualifylng facilities whose
Sl dapacity enables the
purchasing utility (0 defer or avold
cujmolty additions. .

Slaust () vefers 1o the (nci that the
lend tive assoctatod with the ndiition
of capacity from gualifying fecilities
may be less than the lead time that
would have been requireid if the
purohasing utility had conatracted i
owh generaiing unit, Such reduced lead
time might produce savige in the
utility's total power pry-jnction cosl.

S !\uumph (3) adldrennes the cost
of savings resulting from line losses, In
delam\hm\fx wn iupmrt(aw raie for
pucchases from w qualifying facility the
tate ahould rellect the cost savings
acturlly accruing (o the electrie utidity. Il
envigy produced feom » gualifying
facility undergos line losses such tha
the delivered power s not equivalant o
the source of pawer it mrluccm then Yhe
mmlif’ylu{ fucshity should ba reimburged
only fur the equivalant amount. If the
Joud served by the qualifying facility s
claiut to the qualifying facility than'i i
to the wiility, it te possible that thera
may b net savings reswlting from
reduced line Inases, by anch casen, tha
retes khould b wijuated upwards.

Subparageaph P) provides that un
wloctrie wtility will not be reguirad 1o
purchasi m\@r‘w utul capacity from
quihilfying facibities during periods
which such purchages might resnll in net
ingreased operating costs to the electeic
utility. ddontification of these perieds
will he mude by the Stato regulatory
authority which hag jurisdiction over the
utility or by the nonregulatad electeic
wiilition. Gommonts received T rekponsa
10 the S1alt discusslon paper notod that *
i, for uxnmple, durtng tow lond periods,
a utility were oparating R inclear plant
i 1A moat exponsiva unit, and were
forced to eut back output from such u
unit in order to aceommodato o
purchase from & qualifyiug facility, the
utllity would experionce incrensed costs
I Incrensting the ontput from the nuclear
fiotity when the wyatim demand
Ineteneos.

Thna, hecavee the avolded cost s vero
ar netuntly Involves expenss to thy
uiblity, requiring the wiility 1o purchnsa
energy from a qualifying faclliy during
wuch & partod wonld vot be Just and
rersonable 1o the consimers of the
electrie utility, because itwonld result In
incroarsd coats to the system's rate
payers, Under the prorumd § 202904{w)
an elactrie utility would vot ba requtred
10 mauke anergy purchanes during whch a
pertind,

eem—— ,
HTommente of Comnoawealth Kilinvn Cowpany,
Mled Augiial 3, Y89 a4,
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Yax Issues

The Statement 4f the Committee of
GConference states that
4% 0 b exwmination of the level of rates
whith shanlil upply to the purchase bf the
wiility of the cogenerators or the small power
produger’s power shinlit wot be hundened by
{he same examinetion ss are utility rate
appticutions to deleemine what 1o the et nud
ressouable rale that they shoulid receivs for
theit elealric powes.

. We note that section 301(b)(2) of the
Ruergy Tax Act of 1074 *made vligible
for Incrensed buaihess invastiment tax
eredit certain property thal may be usad
by mnall power producers of
cogeneratons. However, section
J0VL)(2)(D] excludea from surh
ehigitrlity property *which s publc
wtility ]»r«s]mrl§ {within the meaning of
suction ¢8{0(5) of ther Internal Revenue
Code of 1084)." Y Ag a resul, if
quelifylng facility were to ba elarsifed
ai A publie wtility under section 40(0)(%)
uf the Wntorial Revenue Gode, 1t would
not bie eligible for the increaned
invertmentiex eredit otherwise
wvaitable.

The Conimission notes that # reamt
change “in 'l‘ruunr{ Deparinimt
rogulatione amendad the definitaon of
the extluaion “pblie wtility proporty™
for purposes of eligitility for the
Tvestinent tux credit &0 ax 1o exclude

feom the definition] property used in the

giness ol the farnishing or sale nf
dlectric energy if the rates are pot
subjoel 1o rogulation st fixes o rate of
returh on investment. Prior to the
chango, any rate regulation mude
pm{mny wubjert theretn (and involved
10 e fueniahung o sale of enorgy)
public utility roparty.

The Conmisuion nhsarves that tha
raten for purchasis get forth fin this
rudemaking for purchuses of energy Trom
qualifying facilitvian are not based on a
vite of roturs o Investmant. A8 @ result,
the Gomisalon beleves thal propesiy
ownad by qnnltfsmﬁ faciliios should not
bo elassified as public utildy property
winder wection af1(5) of the Internal
Revenue Code of 1084, 16 wuch property
in nol cluanified we pubdic widity
property, the qualifying faciity will b
eligiblo W receive the addiionsl
fuvastinent tax eredit xet out Ty vection
201{h) of the Energy Tax Act al 10708
The Gomminaton wishes to exprogy its
ophuton an this matter tn wn effort to
furthor encoutge cogeneration and
minall power production by means of thia
rulemuking process,

Wik, L Nee WS008 2 R0, )Y 0, 4,
Novewmber s 1n
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§.282.106 Rales for soles.

Section 210{c) of PURPA provides that
the rules requiring utilities to sell
elecitic ‘enmg to qualifying facilities
shall ensure that the rates for such sales
are just and rensonable, in the public
interast, and nondiscriminatory against
qualifying cogenerators or small power
producers, As noted in the Staff
discussion paper,' this section
contemplates rates formulated on the
busis of traditional ratemaking {i.e,, cost
of service) conaejpte,

» Paragraph (#) pravides that vates for
snies from electric utilitios to qualifying
facilities shall not ba discriminatory
against such facilities in comparlson to
rates {0 other custeinors served by the
elactric utility. Paragraph (a) also states
that such rates shal ba just and
rizasonable and In the public Interest.

A quullfylng fueility In entitled to
purchiae back-up or standby power #l a
rate which reflects the probability that
tha gualifying facility will or will not
coniribute to the need for utility
ctipaeity and the use of utility
capacity Thus, when the utility must
feserve copacily to provide service lo »
qunlif{lng facility, the costs associnled
with- that reservation are proporly
recoverable from the qualifying fucility
if the utility would assess these coats to
non-ganerting costomera, M

Puragtaph () providen that electrie
utilities must provide to qunlifyinr
facilities any services which would be
provided by the electric utillt{ to 8 retall
customer who does 1ot have his own
generation,

Normally the determination of an
approgriute rale 1o a class of customaers
is. based on an examination of Joad data
relating to such customors, At this time,
howaever, even those utilitios which have
good lond data regarding existing
custamer classes do not have lond dita
regurding usoge by qualifying
gogenaration and small pawer
production facilities, Until such data fs
collected, the Commission bolivven that
ratos for sales to qualifying facilities

should bu at least s favorable as those

nvailable to utility customaers having
comparable load charactoristics or
falling under similar load clagsificationn,
Paragraph (c) sels forth certain types
of service which electrle utilities are
required to provide to qualifying
facilities even if such types of service
nte not provided. 1o other customers,
Thyse types of service are;
supplementary power, back-up power,

WEIalY diseussion paper, supro; af 16-20,

*Commenta of ELCON (Rlestricity Consumer
Resvurce Councll), Med Auguet 1, 1978, ;1 8,

" Comments of Consumers Puwer Company, Nled
Angust 1, 1978, 01 3,
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interruptible power, and maintenunce
puwer. The Commiasion believes that
this requirement is necessary to
encourage small power production and
cogeneratjon,

Supplementary power ls power used
by a facility in addition to that which it
ordinurily generates on its owsi. Thus, »
cogeneration facility with a capacity of
ten megawatts might require five more
megawalts from a wiility on u continuing
basis 1o meet Ite electric load of fifteen
megawatin, Thu five mogawatts supplied
by the electrie utility would normally be
provided as supplementary power,

Bick-up power is power available to
replace pawur generated by a facility's
own generntion aquipment. In the
exmmple pravided above, a cogeneration
facility might contract with an electrie
utility for the wility to have avallable
ten megawatts, should the cogenerator's
unite experience an outage.

Interruptible powaer Is powar supplied
by a ulllity on an “as avallable” basis.
Bacause interruptible power normally is
sold at a lower rate, n gualifying facility
may wish 1o cense operations when
utility pawer s Interrupted rather than
Eny tha higher rate necessiry o assure

i aupplementazy supplios,

Maintenance powaer ia supplied during
schoduled outages. By préarrungement,
& wlilitoan agese o provide such
power during periods when the wtility's
aother londs ate low, thereby avoldin
the imposition of lnrge demands on the
utility durfng ponk poriods.

Paragraphs (d)(1) and (d)(2) pravide
that rates for salus of backeup or

maintenance power shall not be banad
on the assumption that forced outages o

other reductions in output by ench
qualifylng facility on an elucteic ulility's
aystem will oceur simnltaneously or on
the assumption that they will sceur
during the systam penk. Like othur
customers, qualifying feilities have
Intracluss diversity, In additjon, becnuse
of the varintions Iy size and Jond
requiraments among various types of
qualifying facilities, wuch fasllitios will
have Intercinas diversity,

Tha effect of such diversity is that an
eloatric utiliity supplying backsup or
maintenance powaer to qualifying
fucilities will not have to plan for
reserve capacity to serve such facilities
ot the assumption that evary facility
will use powar at the sama moment. The
Commission balleves that probabilistic
nlmlfsh of thelr demand will show that
a utility need not reserve capacily or a
one-to-oie basis to meet bagk-up
requirements, Paragraphs [d){1) and
(d)(2} prohibit wtilities from basing rates
on the unsuppuried assumption that
qualifying facilities will impose

=11
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demantls simultaneously and at system
w.kc

Paragraph {d){3) provides that rates
for anles from an elestric utility to a
qualifying fuaility shall 1ake into
accouni the extent to which a qualifying
facility has coordinated periods of
scheduled malntenanae with an alectric
utility, If n qualifying facility
coordinutes periods of outuge with an
eleatric ulility the demand that the
qualifying facility imposea on the
ulility's syatam will not create capacity
requirements to the same extent that
auch a demind would create if the
utility were required to provide such
service without prior notige.

§ 202,107 Simuhaneous purchase and
anla,

Section 202,107 denls with the
situntion relevred to In the Blaff
discussion papar In which i cogenerator
or small power producer desires to sell
all of its outpat to w utilty and purchasa
all of 1tw needn from the utility
simultaneonsly. As observed in the Salf
distussion puper, and efficiont use of
snclety's resources requires that when
there {s a naed for additional capreity,
and o utility's customer can construel n
new plant more cheaply than the wility
ton, he should bie encouraged to do so.™
A guaiilying facility may have
previously used a portion of it olecirle
output to supply its own power needs.
That 1t chose to generate its own eleettic
power, rather than purchase such power
from an electrie wiility, indicates thay
there wore sufficiont economic
Incontives to so act, To permit such o
ficility to sell that portion of its ulectric
outpul to the ntility at the utility's
avolded costs and replnce that
electeiaity from the plectric wtility at
nonseremantal {and presumably
lower) ratea would incrense the
purchasod power costs of the pruchosing
utility and thus would Increase the rates
charged to the miln?v'u other customers.
The Commivsion belteves that It 18 not
nacessary to the enceuragement of
cogennration und small power
production that aqualifying facility be
permitted to ablaln avoided cost<bused
rates for Usis portion of its electric
output. Accordingly, the Comnilssion
propanes that for energy generated by o
new facility or by rapacity Installed
after the dite of 7asuance of theas rules,
a qualifying fagility be permitted 1o soll
ite-output at rates paiablished under the
suctipn 210(b) of PURPA pricing
mechanism while simultaseously
purchasing elegtric energy from a wtility
pussuant to ite refall rate schedules.

W iscunsion paper, supny al 24-35,




§ 202,108 Costs of interconnection,

Paragraph (a) defines .
“{nterconneciion costs" as the
reanonable costa of conneation,
switching, metering, transmission, safety
provisions and other costs to an electric
utility resulling from interconnected
operation betwepn an electric utility and
a qualifying fazility.

Paragraph (b) siates that each
qualifying ucnug must reimbures any  «
electric utility which purchuses capacity
or energy from (he qnnlllyl%hclli!y for
any inlerconnection costs, These coste
ara limited (o the net increased coste
Imposed on an electidc utility compared
to thone it would have incurred had it
generated the energy (xell or purchased
an equivalent amount of energy or
cipacity from another source.

f, with \he consunt of u qualifying
factlity, an electric utllity elects to
transmit "“‘"‘Bi; from the qualifyin
facility to another electric wtility, the
costs of transmission corstitute
interconnection costs as defined in this
paragraph: Under paragraph (b]. thepe
casts must be bome by the qualifying
fucility unless the transmitting utility
agraos to share them,

The cost reeponaibility of the
qualilying faci ity wine well summarized
in comments by The Southern Company:

We belipve that the Interconnecilon costs
which should be addressed in the rules are
those Incremental costa that go beyond the
cost 10 the system for connecting & normal
{1, no generation) eustomer. These coets
will includa the additional relaying,
swilching, meteriog: line, und protoctive
equipment=iaciusive of equipment
changeon cost~required in the goneral
vicinity of the [nellity because of the
customer's geperation, Recognition must be
,S“ et 10 the fact that protection goes beyond
the protegtion of equipinent and personnei of
the qualilying Tacility and utility. The rules
also must provida for tha proteciion of other
customers of the utility thut may be sffected
by the opetation of the qualifying facility.

Thus, 1t 1y only the additional costs
which result from interconnected
operation for which the qualifying
facility is responsible: if the uiility
would huve provided retail service to
the customer, those expenses may not
be nasessud ngainst the qualifying
faclity merely becausi the facility Is
also supplying power and energy. I,
howavor, ns a result of the quelifving
facility's export of power, the \miil‘)" s
required to install additional switching,
salely or other equipment, the qualifying
facility is responsible for those
2XPONSCS.

Paragraph (c) pravides that o
quatifying facility must reimburse an

g nin of The Southem Company, Aled july
30,1979, a8,
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alectric stility which sells capacity or
anergy o the qualifying facility for
interconnection costs resulting from
such sale. Ordinarily, the sérvice
obligation of an slecisia utility will
contain slandard procedures for the
sllocation of intercanndction coste
between a retall customer and the
electric utility, Parugraph (c) also
provides that interconnection costs (o
aunllfylnu facilities shali not be
isctiminatoey in relstion to the
jractices of the electiic utility with
regard to other ratail customers,

-

§ 292,100 Sysitem emeryencies.

Paragraph (a) provides thal, except ae
provided under section 202(c) of the
Federal Powar Act or pursuant to a
contrect or agreement between a
qualifying facility and an electric utility,
no qualifying facility shall be compelled
to provide energy or capacity to the
oluctrio uiility during an emergency
buyond the extent provided by
agrioment hotween the qualifying
facility sud the utility.

Many comments from cogenerators
and small power proslucers exprossed
concern that, during a systym
emergency, they might be required to
maki avallabla all of thalr generationto
the ulility. Such & requirement mlghl
interrupt industrial processes wit
resulting damage to equipment and
manufactured goods. Many industries
install their own generating equipment
in order ta insure that even during a
systim emergency, their supply of

ower {s not intarrupted, To put in
Empnrdy the availubility of powar

acanse of the facility's ability to
provide power to the system during non.
emergency periods would result in the
disconragement of interconnected
oparition and a resultant
discouragement of cogeneration and
smill pawer production, The
Commisston therefore proposes that the
qualifying witlity's vbligation 1o provide
power bo established through contract,

In order to receive full credit for
capucity; a qualifying facility must offor
powar during system emergencies o the
same extent that it has agreed to
provide powee at the purchasing utility's
discretion. For example, a 30 megawall
CORUNLralor MRy require 20 moghwalis
forits own industrial purposes, and thus
may contract to provida 10 megawatty of
capacity to the purchiusing wility. During
an emergency, the cogenerator must
provide the 10 megawalts contracted for
to the utility: it nead not disrupt its
industrlal processes by supplying its full
capability of 30 megawalts: Of course, if
it should so desire, e cogenerator could
contractually agree to supply the full 30
megawitts during sysiem emergencies,

F-12
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The availability of such additional backs
up cepacity should increape utllity
systom reliability, and should be
accounted for in the utility'sra.ze (or
purchases from the cornmmr.

Paragraph (b) provides that an electric
utility may discontinue purchases from @
qualifying facility during a system
emergency If such a purchase would
coniribute to the emergency. In additon,
during system smergencies, a qualifying
facility must be treated on & non.
discriminatory busis=i.e, on the same
banals that other customers af a similar
clans with similar lond ch sractoristics
are tronled with regard 10 interruplion in
service,

§ 292,100 Standards for operaling
reliability.

Saction 210{a) of PURPA statas that
the rules requiring eloctric utilities to
buy from and sell to qualifying facilities
shall includa provisions respecting
minimum relinbility of qualifying
facilities {including rellability of such
fucilities during emergencies) and rules
reapecting rellability of electric energy
sarvice to b available to such facilives
from electric utilities during
emergencios, Stall's analysis prosented
in the discussion puper repirding
rellability of 4 erllculur qualifying
fucility concluded that every incidence
of qualifylog facility reliability can b
accounted for through price; namely, the
less rellable a qualifying facilty might
bie, thes Jeas it should Le entitled to
recelve for purchases of its power by the
utility, The majority of commonts
voceived regarding this issue endorsed
the Staff's recommendation,
Accordingly, the Commission proposes
that there be o specific standard
reli ting 10 the relinbility in the sense of
ability to provide power for qualifying
facilities,

Muny commentors have proposed that
the Commisalon’s rulex ansure that
Interconnection with qualifying factlities
does not disrupl system reliability, Owe
commenior proposed that qualifying
facilities must antomatically disconnect
from utility Hines upon interruption or
Intorference with utility service, or upon
the Nlow of excessive current between
the utility system and the nonsulility
generator,™

It s the Commission’s undersianding
that safety uquirmcm oNists which can
ensute thit qualifying facilities do not
energize utility lines during utility
outnges. This section accoxdingly

ravides that any qualifying lacility may

@ subject 1o rensanable standards to
ensure sysiam safety and reliability in

™ Comnents of Hlinole Rower Campany. filed
Augiet 16, 1979,
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Interconnected oparations. Each State
regulntory suthority and nonregulated
electric ulility is permitted to establish
standarda for interconnected operation
bylween electric utilities and qualifying
facilities, Thune standards may be
recommendad by a utility or any other
person, Tie standards must be
accompanied by n statemant showing
the need for the standard on the basis of
system safely and opdrating
requirements.

Suppart C
Summary of This Subport

Rules proposed In this subpart ate
intended to carry out the responsibility
of the Commission to encourage
cogeneratiun and smal) power
production by clarifying to all ?urﬂal
concerned the natura of the obligation to
Implement the Commission’s rules under
soction 210

In the Commission's view, section
210(1) affords the Stale regulatory
authorities and nonregulated electric
utilities greal fntitude in determining the
manner of implementation of the
Commisaion’s rules so long ne the
manner chosen is rensonnbly designed
fo impiement tha requirements of
Subipart A, The Commission recognizes
that many States snd individual
nonrbgulated elontric utilitics have
ongoing programs to encournge small
power production sl cogeneration, The
Commission also recognizes that
economic and regulntory circumstances
vury from State to Stato and utility to
wiility, 1 is within this broad latitade,
#nd with the recognition of the work
nirendy begun and of the variety of local
conditions that the Conuninaton
proposes to promulgate its regulntions
tequiring implementation of rules issued
under section 240,

Because of the Commission's desire
not to creata aunacussary burdens at the
Stata level, these proposed rules provide
a procedure whereby n State regulutery
authority or nonregulatad electeic utility
mauy apply for a walver if it can
demonstrate that compliance with
certain requirements of Subpart A s not
nocessary to encourage congeneriation
or small power production and is not
othorwise required undir section 210,

Implementation

Section 210(f) of PURPA requtires that
within one year aftor the date that this
Commiasion proscribos its rules under
subsection (s}, and withit one year of
the date any of thane rules is revised,
ench State regulatory authorlty and each
nonregulated electric utility, after notice
and opportunity for hearing: must

B L N R AL S e e A1 el
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implement the rules or revisions thereol,
as the case may be,

The obligation to implement sectlon
210 rules in & continuing obligation
which begine within one year after
promulgation of such rules, The
miulremenu to implement may be
fulfilled either through (1) the enactment
of Iaws or regulations st the State Jevel,
{2) by application on a case.byscase
basis by the State regulatory authority,
or poiregulated ulility, of the rules
adopted by thy Comminsion, or {3) by
any other action reasonably designed to
implement the Comminslon's rules. In
the firet case, implementation would
consist of the lusuance of rules after
notice, and an opportunity for a hearing.
In the second cane, the State mgululor‘y
authority or nonmgulu!cd utility woul
be requived to hold hearings regarding
Ita proposed procedure for pperating on
a caseby-cune basia, within the ones
yoar statutory period,

Raview and Enforcement

Section 210{g) of PURPA provides one
of the meany of obtainiug judicial
review of a proceeding conducted by &
Staty w?ulmory authority or
nonregwlated utility for purposes of
Implementing the Commission’s rules
untlor section 210, Under wabseetion {g)
review may be oblained pursuant to
procedures set forth in section 323 of
PURPA, This section containe provisions
with regord \o)udlclnl review and
enforcement of determinations made by
State regulatory authorities and
norreguinted utilities vindor Subtitle A,
B, ar C of Title 1 in the approprinte State
courd, These provistons also apply to
review of any aatlon taken to implemaent
the rules under section 210, This meana
that persons can bring actions in State
court 1o require the State regulatory
authorities or nonregulnted utilities to
Inplemant these regulations. Section
123(c)(2) of PURPA restutes the
requirements of section 123(c)(1) as they
apply to Fedoral agencien, This
distinction batween Federal agencias
and non-Federa) agencies also applics to
review and anforcement of the
implementation of the nilas under
seclion 210, )

Finally, the Commisslon believes that
review and enforcemoent of
implementation wider section 210 of
PURPA, can conalst not only of review
and enforcement as 1o whathor the State
regulatory authority or nonregulated
electric utility has conducted the initlal
implementation properly~-namsly put
into effect regulations implementing
saction 210 rules or procedures for that
implementation, after notice and an
opportunity for a hearing, It can also
consist of review and enforcement with

F-13

i e el AN A0 ) o

B SBA s s e I (D - a0

o

regard to the application by & Slate
regulatory authorily or nonreguluted
elestric uﬂli?, on a casa-biy-cuse basis,
of its regulations or any other provision
It may have ndopted to implement the
Commission's rules undor section 230,
Section 210{h)[2){A) of PURPA stnlcs
Shat the Commission may enforce
yegulations under section 210{0. The
Congress has provided not only for
private causes of action In State courts
to obtain judictal review and
enforcement of the fmplementation of
the Commission's rules under section
210, but hus also given to the
Commission that wuthority.

Bection-by-Section Analysis

§ 202301 Implementation by State
regilatory authorities and nopregulated
utilities,

Parngraph (1) of § 202,901 suis forth
the obligation of each State regulutory
suthority to commence implamentation
of Subpart A within one yaar of the date
these rules tuke effect, In complying
with this paragraph the State regulntory
authorities are reguired 1o provide for
notice and opportunity for public ,
hoaring. As described in tha summary of
this part, such tnplementation may
consiel of the adoption ofthe
Commission's rules, an undertaking to
resolve disputes between qualifying
fucilitios and electric utilitles arising
under Subpart A, or any other action
reasanably designed to implement
Subpart A,

This section does not cover oie
proviston of Subpart A which Is not
required to imR\uuwmed by the State
regulatory authority or nonregulated
elactric utility, This provision is
§ 592,100, the tmplamentation of which
is subject 1o § 202,302, which will be
discussed below.

Subsection (b) sets foith the
obligation of each nonregulated electric
utility to commance, after notice and
opportunity for public hearing,
implementation of Sabpart A, The
nonregulated electric utilitios, belng
both the regulator and the utility subject
to the regulation, may satisfy the
obligation to commence Implementation
of Subpart A through issuance of
fegulations, an undertaking to comply
with Subpart A, or any other action
reasonably designed to implement that
subpart, Paragraph (c) sete forth a
reporting requiremant under which each
State regulatory authority and
nonregulated eloctric utility is to filo
with the Commission not later than one
year after these rulas toke effeci, a
report describing the wanner in which it
is proceeding to implement Subpart A,
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F202002  Implementation of reporting
wWhectives.

The obligation to comply with
§ 202,103 is Imposed directly on electric
willities, 'This lv different from the rewt of
Subipise) A whera the obligation (o uci is
posed an the State regulatory
uuthority or nonreguluted electric utility
n iis role an regulnior, The Commission
15 exercising its wuthority under section
133 of PURPA 10 require this reporting.

Any eluciric ulility which fails o
comply with the requirements of
§ 202.103{1) Is subject to the same
penalties as it might receive a5 @ rasult
of a fathure to comply with the
requirements of the Commission's
regulations issued under section 133 of
PUBPA. As stuted eattior in this
preamble, the data required by § 202.103
will farm the basls for the rates for
purchases: § 202,303 is thus @ eritical
clement in the program this Commission
is providing, The Commission beljeves
that, with regard 1o utilities subject 10
section 333 of PURPA, the Commissfon
may axercise its suthority under section
133 fo require the das required by
§ 292.102(h) on the basts that the
Commission finds such Information
necessary to allow determination of the
costs wasociated with providing electric
services, With regard to utilities nod
subject to section 132, If they il to
provide the data called for in
§ 202.103{c): the Commission may
campel its production under the Federal
Powar Act snd other statutes which give
the Commission authority to require
reposting of this data,

$ 200008 Waivers,

Parngraph (n) provides for n
proceduse by which nny Stute segulnfory
nuthority or nonregulated electric utility
miny npply for v walver from the
application of any of tha requirements of
Subpari A other than § 202303, This
provision {s Included in recognition of
the need for the Comnlsslon to afford
floxibility to the States and
nonregulated utilities to Implement the
Commisslon's rules under section 210,

Paragraph (b) provides that any
eleatria utility subject to the )
requirements of § 202,103(c) may apply
{0 the Commission for a wiiver from the
application of such requfrements, This
provision fs included to afford to the
Commission flexibility 1o enforce the
obligafivits of § 292,103(c) 8o that it may
consider the burden which may be
placed on the wility by application of
this section, '

R
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Subpart D~Exemption of Qualifying
Small l’awerl’mﬁcﬁan and v
Cogeneration Facllities Frort Certain
Federal audd State Laws ad Regulations

§ 202401 Exemplions for quolifying
Jacilihies frons the Federal Power Act,

Section 210{e) of PURPA stuates thet
the Commission shall prescribe rules
unidor which qualifying focilities are
exempt In part from the Fedoral Power
Act, from the Public Utitity Holding
Commmi' Act of 3838, from State liws
and reguluttons respecting the eites. or
respatting the financlel or
organizational regulation, of electrle
ulilities, or from any combination of the
foregeing, )f the Commission determines
such exemplion Is necessary to
encourage cogeneridion snd small
power production. As noted in the Staff
discunsion paper, tho Congress intended
the Commission to make hberol use of
its exemption suthority in order (o
remove the disineentive of wlility-type
regulation. The Commission helieves
tha{ brand exemption iy nn?roprinm.

Seetion 210{e){2) of PURPA provides
that the Commission Is not authorized ta
axempt small power production
fucihities af 20 ta 80 megowatt capicity
from any of these laws. An exception is
wadi for amall pawer produstion
facilitier using blomuss. Such facilities
between 00 and B0 megawalls may be
exempted from the Public Utility
Holding Company Act of 1035 and from
Stale regulations but may not be
exempled from the Federal Power Acl.

Parngraph {a) seis forth those
foerditins eligible for axomption,
Parngraph {b) provides thai facilitivs
described in pnmfmph {n) shall be
axempied from ali but cortain specified
secisons of the Federal Power Act

Section 210{e)(3){C) of PURPA
gmvidcs that no qualifying facility may

¢ axempted from any licanse or pormit
requirciment under Part § of the Federa)
Pawer Act, Accordingly, the
Commigsion proposes not to exempt
qualifying factlities from Part 1 of the
Federal Power Act, The Comminsion
recently issued simplified procedures for
obtaining water power Heensaos for
hydroelectric projects of 1.5 megawatls
or Jess, and has fssued proposed
regulations o expuedite Heensing of
axisling foeilities

Asnoled in the discussion paper
cogenernfors nngd small power
production fuclities could be the subject
of an order under section 202(c) of the
Federal Pawer Act requiring them to

¥ See Order No. §1, Sioplified Procedures for
Certain Waler Power Licenies, Docket No. RMID-8,
asued September 5, V078, and Applisation for
License Tor Major Projeci—Existing Dam, Docket
No. RM79-36, 44 F.R. 20005 (Apri) 29, 1978).
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provide enefgg il the Economic
Regulatory Administration determines
that an emergency situntion exists,
Recause application of this section Is
limited to emergency situations and is
not affected by the fact thal a facilily
attaina qualifying status or ungarus in
interchanges with an gleciric uiiliy, the
Commission {:)ropom that qualifying
facilities not be exempled fram secnon
202(c) of the Acl. )

Seciions 203, 204, 200, 206, 208, 301,
302 and 304 of the At reflect Sraditiona)
rato regulation or regulntion of securibies
of public utilities. The Commission
proposcs that qualifying fucilities be
exampted from these sections of the
Fedotal Power Act,

Section 304{c) of the Act imposes
certain reporting requirements on
Interlocking directarates. The
Gommission proposes that sny peeson
who atherwisa is requred fo file n report
regarding intorlocking positions nal be
exempted from such requirement
because he or she Is also o director or
officer of b qualifying facthly.

Finully, the enforeement provisions of
Pars 111 will continne 10 np‘)iy with
respeet to the sectiony of the Federa)
Power Act from which qualifying
fucilitios pre not exempt.

§ 202402 Exemptions for qualifying
facilities from the Public Utitity Holdmg
Campany Act and Certain Stale Lows
and Regulations,

Under section 210{e) of PURPA the
Commission can exempt qualilying
facilities from regulation under the
Pablic Utlity Holding Company Agt of
1935 md State lawa and regulntions
conceining rates or financin
organizations. Onlfy cogenerntion
facilities and small powaer production
farilivies of 30 megnwatis or less may be
exempled from both of these lnws, with
the excopiion thal any qualifying smal
power proguction factlity (Le., up to 80
meguwitis) using biomass as n primary
energy source can be exempied from
thuse laws,

The Stafl discussion paper
recommended that, where a qualifying
fncility is subjected to mare stringent
regulation than other eompanies solely
by renson of the fact that it {s engaged in
the production of electric energy, these
more stringent requirements should be
eased through exemption of qualifying
facilities. By excluding uny qualifying
facility from the definition of an
“elociric utility company” under section
79 (L)(3) of the Public Utility Holding
Company Act of 1935, such facilities
would be removed from Public Utility
Holding Company Act regulntion which
is applied exchisively 1o electric wility
compnnies. Moreovar, by excluding
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qualifying facilities from this definition,
purent companles of qualifying facilities
would not be aubject {o additional
regulation us a result of eleciric
nctivities of their subsidiaries, The
Commission therefore believes that in
otder to encournge cogeneration and
small power production It s necessary
10 exempt cogenerators and small power
producers from the provisions of the
l’l;ﬁ)llc Utility Holding Company Act of
1035,

Accordingly, paragraph {b) states that
no qualifying facility shall be considered
10 be an “elactric ulility cumrnny“. 1]
defined in section 79 (b)(3) of the Public
Unility Holding Company Act of 1938,

Section 210{¢) of PURPA stales that
qualifying facilities which may be
exempted from the Public Utility *
Holding Compuny Act may also be
exempted from State laws and
regulations respecting the rates or
reapecting the finonelal or organization
regulntion of electrie utilities, The Staff
discussion paper sets forth two
approuches to be laken to exemption
from State lnw. One would be to
analyze the laws of vach State and
npply thie exemptions citing specific
sections of State faw and regulations,
The second ngpm.mh discussed would
be to make a broad rroscnptlon from
State laws and regulations which would
conflict with the State's implementation
(:r ‘;hc Commission's rules under section
5]

All of the comments received
recommended the broader approach,
The Commission believes that such
broad exemption is necessary lo
encourage cogeneration or small power
production. Accordingly, subparagraph
{c)[1) provides that apy qualifying
fuerlity shall ba exemp! from State laws
and regulations respecling rates for
sales of elecirle energy to electric
utilities, and from financlal and
organizationul regulation of electric
ulilities.

Subparagraph (c)(2) provides that,
upon request of 4 State regulatory
authority 8 nonregulated electric utility,
the Commission may Jimil the
applicability of the broad exemption
from the State Jaws. This provision Is
intended to add flexibility to the
exemption.

The Commission perceives thul there
may be instances in which u qualifying
facility would wish to have an
interpretation of whether or not {1 is
subject to a particular State law In order
10 remove any uncertainty, Under
subparagraph (c)(2). the Commission
may determine whether a qualifying
facility is exempt from a particular State:
Jaw or regulation.

yerrenfiony
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APPENDIX G
QUALIFYING STATUS

That portion of the preamble to the fipal rules on small power
production and cogeneration facilities that pertains to "Qualifying Status"

(Docket No. RM 79~54, Fed. Reg. 17959 (March 20, 1980)) appears on the
following pages.

G-1




i A

Federal Register / Vol. 45, No.

. 56 / Thursday, Murch 20, 1980 / Rules und Regulations

17059

e O A e e e P T B e s b s AT T O e S A AT S ST

TR S e T e

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 202
[Docket No. AM79-54)

Small Power Production and
g:w'ommion Facilities-~Qualitying
atus

aaency: Federal Energy Regulatory
Comnilssion, DOE,
AcTioN: Finul rule. B .

summAny; ‘The Pederal Energy
Regulatory Commission hereby ndopls
regulations that fmplement section 201
of the Public Utility Regulatory Policies
Act of 1078, These rules set forth eriteria
and procedures by which small power
producers and cogenaration fachlitics
can obiain qualifying sintus io recaivi
the rate benefits and exemptions set
forth in the Commission's rules
implementing section 210 of PURPA,
which ware Issued on Fabruary 16, 1980
{45 FR 12214, February 25,1080}, -
EFFECTIVE OATE: March 13, 1080

FOR FURTHEN INFORMATION CONTACT;

Ross Aln, Office of the Genernl Counsel, 625
North Capitol Street, NE. Washington, D.C.
20428, (202) 9578446,

Bernard Chew, Office of Electric Power
Regulation, 400 Firsl Sireat, NE.,
Wasghington, D.C,, (202} 3760204,

James Liles, Office of Regilalory Analysis,
825 North Capital Strees, NE. Washington,
D.C. 20420, (202) 357~-8150.

Adam Wenner, Office of the General
Counsel, 825 North Capltol Street, NE,,
Washington, 1.C, 20420, [202) 1570338,

SUPPLEMENTARY INFORMATION;

March 23, 1660,

Sestlon 201 of the Public Utility
Rogrlitory Policies Act of 1978 (PURPA)
mundates thot the Federal Energy
Regulatory Commission (Commission)
prescribe rules under which small power
production facilities and cogeneration
facilities can obtain “qualifying” status,
and thus become eligible for the rates
and exemptions sat forth in the
Commisslon's rules implementing
gection 210 of PURPA,

Section 201 of PURPA! defines a
“gmal) power production facility" as a
facility which;

~
18ection 3(17)[A) of the Federal Power Act,

.”!?EQEDING PAGE py

ANK NOT Fipep

(1) Produces electric energy wlul%by the
[Ty prlmnrr energy source, of blomass,
wasié, repewable resources, or uny
combination therauf; nnd

[2) Bos o Y‘owur production copacity which,
together with any ulter facilitios Jocated nt
the same site {ns determined by the
Commission), is not greater than 80
megawatls.

A cogenaration facility Is defined os a
facility which produces electeic energy
und stoam or forms of useful energy
(sach as heat) which are usad for
industrial, commercial, heating, or
coollng purposas.?

Thus, cogenuration facilities
simultnneously produce two forms of
uzeful energy, namaly eleciric power
and heat. Cogeneration fucilities can use
significantly less fuel to produce
uloctrlcll{ und sleam (or other forms of
energy) than would ba needed to
produce the iwo separalely, By using
fuels more efficiently, coganerntion
facilities can make a significant
contribution to the Nation's effori 1o
conserve its energy resources.

Small power production facilities as
defined in the Act use blomass, waste,
or renewable resourcos, Including wind,
solar energy and water, {o produce
glociric power, Reliance on thase
sources of energy can reduce the need to
consume fossil fuels to generate electric
power.

Prior to the enactment of PURPA, n
cogenerator or small power producer
seoking to establish interconnected
operation with a wiility faced three
major obstacles. First, n utility was not
generally willing to purchase the eleciric
output or was not willing to pay an
appropriate rate, Secondly, some
utilities charged discriminatorily high
rates for backeup service lo cogenerators
and small power producers, Thirdly, a
cogenerator or small power producer
which provided electricily to a utility's
grid ran the rigk of bqln%considornd tn
electric utility and thus being subjecled
to extensive State and Federal
regulation,

Sections 201 and 210 of PURPA are
designed to remove these obstacles,
Ench electric utility is required under
saction 210 to offer {o purchose
uvailable electric energy from
cogeneration and small power
production facilities which obtain
qualifying status under section 201 of
PURPA, and {o provide back-up power
and other services to such facilities on a
non-discriminntory basis, For such
purchases, electric utilities are required
to pay rates which are just and
reasonable {o the ratepayers.of the
utility, which are in the public interest,

t5ection 3{18){A) of the Federal Power Act.

-35=

und which do not discriminate ngainst
coganerators and small power
producers, Section 210{e) of PURPA
provides that the Commission can

.exempl qualifying facilities from State

regulation regarding utility rotes and

financinl organization, from Federal

regulation under the Federal Power At |

}olhor than licensing under Part 1), and 4
rom tha Publle Utility Holding Compuny ki

Act, Finally, under section 200(c)(3} of i

the Naturel Gas Policy Act of 1078

(NGPA), the Commission may exempt
unlifying cogeneration fncilities from

am incremental pricing program under

Title ) of the NGPA,

In this rulemaking, the Commission
sets forth requirements for qualifying
eogencration and small power
production facilitles and procedures by
which such facilities may oblain
qualification. Rules implementing
section 210 of PURPA have been
prescribed in Docket No. RM70-55,

Any qualifying facility Is ol!glblu for
the exemptions sel forth In Subpart F of
this part of the Commission's regulations
immadiately upon Issuance of these
rules, With regard to the rate benefits
for qualifying fucilities found in Subpart
C of this part, however, the .latule
provides that the State regulatory
nuthorities and nonregulnted electric
utilities will have up to one year fo
implement the Commission's rules.
Therefore, the latest data by which
qualifying fucilities will be eligible to
roceive these PURPA-derivad rata
benefits is Februnry 19, 1081,

1. Procedural History

On June 27,1979, the Commiasion
fasued proposed rules in this docket ¢ 1o
determine which cogeneration and small
power production {acilities may become
"qunlifying” cogeneration or small
powar production facilities under
section 201 of PURPA,

Public hearings on RM70-54 were held
in San Francisgo on July 23, 1979,
Chicago on July 27,1879, and
Washington, D,C, on July 30, 1979,
Written comments were also recelved,

On October 18, 1979, the Commission
issued a Notice of Proposad Rulemaking
Under.Section 210 of PURPA in Docket
No. RM79-55,% On Ontober 19, 1979, the
Commission mude avallable its
preliminary Environmental Assessment
(EA) of the proposed rules in Docket
Nos, RM79-54 and RM79-55,

In a Request for Further Comments,*
the Commission requested further public

318 C.¥.R, Pari 202, Subparts A, G, D and F; 45 FR
12214 (Feb, 25, 1060).

444 FR 38872 (July 3, 1878},

*44 FR 61180 (Oct. 24, 1878},

44 FR 81877 (Ocl. 29, 1070),
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comment on both proposed rules, and on
the findings sct forth in the preliminary
EA. In order {o obtuin the data, views,
und arguments of interested persons, the
Commission Staff held public hearings
in Seattle on November 1b, 1979, in New
York City on November 28, 1979, in
Denver nn Movember 30,1979, and in
Washington, D.C. on December 4 and 5,
1970. The Commission also received
written comment, All of the comments
were cunsidered In the formulation of
this final rule,

11, Summary

These rules set forth criteria and
procedures by which cogeneration and
small power production facilities can
obtain qualifying status {o receive the
rate benefity and exemptions set forth in
tha Commission’s rules implementing
section 210 of PURPA,

The rules in this docket permit
gunlmcntlon without a need for specific

ommission action. They slso make
available an optional procedure under
which, should it prove desirable, a
facllity can galn certification as a
“qualifying facility," For qualifying
small power production facilities, the
efficiency standards contained in the
proposed rule have bean eliminatod, and
the permilled level of oll, natural gns
and cool use for siariup, testing, ame
stabilization, and operation during
outages of the primary anergy suﬁpl'y
pystem has been increased and the form
of that requirement has boen simplified,
For qualifying cogeneration facilities,
efficiency standards still must be met by
certaln nrw facllities using oll or gas. In
nddition, certain operating standards
have been adopted for purposes of
nasuring that a qualifying cogenerator Is
a bona fide cogenerator,

H1. Section-by-Section Analysis
§ 292.201 Scope

Seciion 202,201 describes the scope of
Subpart B of the Commission's rules.
Subpar! B provides the criteria for and
manner of qualification of small power
production and cogeneration facilities.

§ 202202 Definitions

This section contains definitfons
applicable to this subpart of the
Commission's rules.

Paragraph (a) defines "blomass" as
any organic material not derjved from
fossil fuels, The propoeed tule defined
“biomass” as plant materiala which are
obtained from cultivation, or harvested
from naturally occurring vegetation
without significant depletion of the
resource, Commenters recommended
that the Commission expand the
definition to include any organic

material not derived from fossil fuals,
The commenters stoted that imost
studies dealing with energy recovery
from organic materiol other than fossil
fuels have includod municipal {and most
industrial) solid waste within the more
general category of blomass,

The Commission agrees with the
commenters who urged the Commission
to expand the scope of this definition.
The Commission observes that applying
o narrow definition of blomass might
hinder development of small power
vroduction facilities between 30
megawatts and 80 megawalls in
capacity. Use of o definition of biomuss
which includes by-products of the
manufacturing, barvesting, and growing
of agricultural products, including wood,
will nable a grenter number of small
power producurs between 30 and o
maegawatls to take ndvantage of the
exemption from State Inw and
regulation regarding rates and financial
organization of electric utilities and from
the Public Utility Holding Company Act,
as provided in subpari F of this part of
the Commission's rules,

One commentor questioned whether
the Commission meunt to Include peat
within the definition of blomass, The
Commission wishes to clurify this point
by stating that peat I8 included in the
dafinition of biomnss for purposés of
this subpart,

Paragraph (b) defines "waste" s any
by-product materials other than
blomass. In most instiances, waste is o
by+product of fossil fuels. Examplas of
waste Include patroleum coke, refinery
gas, and plostics.

Paragraph (e} defines “cogeneration
facility” ns equipment uged to produce
alaciric energy and forms of useful
thermal encrgy (such as henf or steam),
used for industrinl, commercial, heating,
or cooling purposes, through the
sequential use of energy.

Severu! commanters requested
clarification of the applicubility of the
Commigsion's rules to cogeneration in
the reésidential sector, The issue arises
because of the absence of any explicit
mention of residential energy use in the
stajufory language, The Commission's
definition of cogeneration facility fracks
the statutory language in that residential
use {s not specifically identified,

The Commission intends that
residentlal seclor cogeneration be
included, The Commisaion believes that
the phrase “heating, or cooling
purposes" applies 1o any Industrial,
commercial, or residential heating or
cooling purpose, The Commission has
not found anything in the legislative
history of PURPA which suggests that
the terms "industrial” and “commercial
were intended to modify *heating, or
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cooling™. Separate mention of
“residential” vse is unnecemr‘y
because heating and cooling adsquutely
encompass the rasidentinl use of
thermal enorgy. In the industrial sector,
thermal gnergy in the fotm of procuss
steam I used as an input to many
industeinl processes. The separate
Identification of industrial and heating
uses is necessary since not all industrinl
uses of thermal energy are for heating or
copling purposes. In uddition, In many
instances, commerclal henting purposes
include heating of residentinl apartmem
buildings, so that thi: exelucion of
rosidentinl heating und cooling from this
program would be difficult to
necomplish ever if auch purpose wera
within the realm of statutory
construction.

Sequential Use

Several commenters recommended
that the Commission define
cogenaration as the “combined" or
“foint" production of heat and power.
However, the terms "combined" or
“joint" production of heat and power do
not fully describe the cogéneration
process. Tha final rules contain an
explicit requirement for the sequential
use of enérgy in cogeneration facilities,
This means that rejected heat from
power production or heating process is
used in anottier power praduction or
heating process. it Is procisely this
“cascading” use of energy in sequential
processes that givee rise to the energy
conserving characleristic of
cogeneration.

By adding the phrase “through the
sequential use of energy” to the
definition of cogeneration facility, the
Commission makes explicit what was
Intended in the proposed rule, The
discussions in the praposed rule relating
to topping and bottaining-cycle
cogoneration and the efficlunc,
standards were expressed in the context
of sequential use, Many commenters
apparently recognized this fact and, in
their discusslons of alternative
efficiency standards, compuared
hypothelical cogeneration systems to
reference cases of noncogeneration,
geparate productinn of heat and power.
Additionally the explanation of
supplementary firing in the proposed
rules implied that energy inputs other
than supplementary firing would have to
flow through both a thermal and a
power production process, The explicit
mentlon of sequential use s therefore
not a new requirement; it is a
clarification of intent,

Several comments filed in this
rulemaking in response to the
Commission's November 9, 1879 Interim
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Rule *raised qu.stions about how the
sequential use concept would apply In
certain siiuations, One commenter noted
ihat many indusiries commonly route
steam directly from their boilers to
procaeses withou! expansion in a
turbine. This practice & simply the
raising of progess staany; it is hot
cogeneration. The fact thut some other
sleam from the same boiler is routed to
cogenertion equipment does nol mean
that all steam from the boiler is used for
coganeration. ‘Tha coincldent raising of
process steam relates to tha
gogunarntion rules in two ways. First,
any anergy axpended in raising such
sleam should not be antered into any
officiency caleulations, Secondly,
natural gan vsed for raising process
sloam I8 not rendured axempt from
ineremental pricing solely becayse the
boiler may also supply stean; for
cogenerntion,

A commenier also questioned the
applicability of the sequentin use lest to
a combustion lurbine coupled with a
wiste hont rocovary boller, The
gommantor noted that the boiler could
not capture all of thie hoat in the turbine
axhayst and thus not wil of the lurbine's
power could be sald to be sequential,
The Commission does not adopt this
Interpratution. The high efficiency of
combustion turbine;/wiste heat recovery
boilers derives from the Tact thotn
substantin] quantity of wasie haat §5
recovered, The Commission dogs not
require that all heat ba recovered,
Sirictly spenking, some of the nvailable
therma} anergy In o steam turbine
cogenaration systom is Jost (due to
pressure drop in p‘i‘ping ilong with
ponvective and radiative heat lossos)
befora the steam Is delivered to o useful
process, As long as any applicable
efficlancy and oparating standards are
mot, the Commission is not concerded
with anergy losses within the system,

A final fasue concerning the definition
of a cogeneration facllity involves
tombined-cycle eleciric ganeration
rlnma, Such plants burn guseous or
iquid fuels in a combustion wrbing and
nse the turbing exhaust 12 ralse steam,
The steam is directed through a fully
condensing steam turbine. Onliv
electriGity is produced, albelt through
the sequantinl use of encrgy. The
Commission is of the opinion thit
combined.cycle eleatric genoration
plants. are not cogenaration facilitics,
since only one form of energy is
produced,

FInterim Rale for Qualification of Gas-fired

Cogeneration Facililies far Purposes of the
!nun‘munml Pricing Progrum, 44 FR 08244 {Nov. 15,
W

e e A e,

Tn paragraph [d), the Commission hay
added the definition of “topping-aycle
cogeneration facllity” which is a
cogeneralion facility in which the energy
input 1o the faallity Is first used to
produce pawer, and the rejeot heat from
pawer production is then used to
pravide useful heat,

Paragraph (e) has been added to
define n “bottoming-cycle cogeneration
fucility” naa cogensration facility in
which the energy fnput 1o the system is
first applied fo a uselul heating process,
and the residunl heat emerging from the
procuss Is then used for power
praduction,

The Commission has added paragroph
{f). which defines "supplementary firing"
us nngnergy inpul 1o the cogeneration
(acility wsed on r In the thermal process
of toprln -cycte cogeneration facility,
or only in the electric generating process
of 1 hottoming-cycla cogeneration

uctlity.

'I‘haydlnlixmuhhlng churactaristic of
supplementary firing as defined here is
that none of the energy Is used
wosjuentinlly. In lopping cycles,
snpplementary firing I8 commonly
practiced b{ introducing natural gas or
oll into the hot exhaust of n combustion
turbine. ‘The turbine axhaust will
typically huye sufficiant oxygen to
suppost combustion of the udded fuel
The rusulllnﬁ hent ean either be used
diractly te o high-temperature direc!
hsat application or uaed o rafse procoss
steam. Supplementary firing is alao
possible in steam turbine cogenaralion
facilitios, threugh reheat of stenm which
extats from a turbine, In nll cases, the
mdded energy i not used o produce
power us well as useful thermal energy.

In a bottoming-cycle cogeneration
facitity, supplementary firing can be
used to incrensa the output of the power
production equipment by firing
additional fuel in the tharmal process
axhangt. Again, the ndded ensrgy Is not
used sequentinlly for both powar
production and a thermal process,

Commission rccognlzca that there will
b questions as to the npplication of the
stundards of this subpart to complex
facilities which may contaln
combinations of topping and bottoming-
cycle cogeneration equipment, The
optiona) procedure for qualification
under § 202,207 is avalloble specifienlly
10 help any cogenerator who wishes
clarification as to whether his facility
would qualify, ,

Poragraph (g) ndds the definition of
“useful power output” of i cogeneration
fucility ns the oloctricol or mechanical
energy made available for use, exclusive
of any such encrgy used in the power
production process. Although electric
power output is required of a qualifying

-37-

e oo RN M . « ... o e

17981

fanility, any additional méchanical
power may be taken into socount In
;letetmlnln%"mlul %:wer output™

Parageap &h has been udded io
define “useful thermal energy output” of
A topping-oycle cogeneration facility as
the thermal energy made available for
use in 2oy industrial or gommarelal
prociss, or used in any heating or
rooling upplicalion.

The proposed 1a'ss contained a
definition of the "aseful enargy output of
u thermal prooess.” The term was
intended to reflnct the huat actunily
used I 8 thermal process rather than
heat made available for use. The
proposed term found application in
proposed efficiency mandards for both
topping and bottoming cyoles. Only a
few commenters mentioned the
proposed term, but they did raiss
serious questions abzat the feasibility
{and desirability ] of performise the
nacessnry caloulations. Jt was argued
{at compulation of the "useful energy
outpus of a thermal process” in
necordance with the proposed definition
would be difficult and would yleld
unintended results—particularly in the
case of bottoming cycles,

The Commission notes that in its final
roles the ufficiency of bottomirg-cycle
facilitles in evaluated only with respect
1o supplementary firing. No evaluation
of efficlency is now required for the
thermal process of a bottoming cyele.

For sew topping.ayelo facllition
buzning natural gas or oil, howover, the
degrea to which heat I8 recovered and
put to use remaing a concern, The final
rules contain & definition of “useful
tharmal energy outpul” which eliminatos
the problems of the proposed
terminology, Under the new definiilon,
in the case of industrial or commercial
process use of thermol energy, the
thermal energy made available for use
in the process may be considered useiu)
thermal energy output of n cogeneration
facility. Thus an industrinl process
which uses steam or heat need not he
analyzed for the purpose of delermining
what fraction of the energy delivered to
the procass Is actually put lo use.

In the case of space heating and
cooling, water heating, and related
heating and cooling applications, u
cogeneration factlity's useful thermal
energy outpul is tha énergy actuall
used in the application. For example, a
cogencrntion factlity may consist of o
combustion turbine with exhaust heat
recovery used for space heating. In this
example, the useful therma! anergy
output would be the heat recovored from
the oxhaust and actually used for space
healing, not all of the heat uvailable in
the exhaust,
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l’nmu‘ph (1) defines “total energy
outpul” of a lopping-aycle cogeneration
fagility as the sum of the useful power
oufput snd useful thermal energy output,

Pm%uph (j) defines the term "total
energy input” as the total energy of all
forivis aupplied from external sources,
?thﬁhlhan supplementary flring, fo the

[[1:] »

Theylotnl enomr input to a
cogeneration facility includes ull fuels
and renewable resources used In the
facility. Energy taken from one part of
the Tucility and used in another part of
the cogeneralion process does not meet
the test ¢f being suppliedt from an
external sourge, For examplo, boller
feedwaier pumping, heating, and de-
aerating are enenf uses internal to the
cogeneration facility and are not fo ba
considered as efther enorgy inputs or
energy oulputs,

The Commission has added the
definition of natural gas in paragraph (k)
un [t In defined in the Natural Gas Act,
which is natural gas unmixed, or any
mixture of nitural gas and artificial gas,
This is.intended 1o cover natural gas
supplied by Eny natural gas cumpany ns
dufined in the Natural Cus Act or any
distribution company selling natural gas.
As a resull, the efficiency standards
under § 262,205 only npﬁ!y with respect
1o the natural gas 8o defined nnd do not
apply with regatd 10 any synthellc gus
which {s unmixed In the pipeline, or
mixed by the end-user, such as coke
oven gas, blast furnnce gas, or gas
derived from cosl or shale ofl,

‘The definition of "oll* has becn added
in paragraph (1) to mean crude oil,
residunl fuel oll, natural gas liquids, or
any refined patroleum products, This
definition does not include refinery-off
gas, petroleum coke, or other waste
products of the refinery process,

Finally, the Commission has provided
In paragraph (m) that, for ;)urpom nl
this subpart, In the case of energy Ir tha
form. of natural %an or oil, enargy Input is
to be measured by the lower heating
valui of such fuel,

In the proposed rules, energy inputs in
the form of fonsil fuels wera 1o be
evaluated in terms of the lower heating
value of such fuels. A few commenters
took issue with the use of lower heating
values nnd recommended that higher
helntlng values be spocified In the final
ruie,

Lower heating values ware specified
In the proposed rules in recognition of
the fact thut practical cogeneration
aystems cannot recover and use the
latent hieat of waler vapor formed in the
combustion of hydrocarbon fuels, By
specifying that energy input to o facility
excludes encrgy that could not be
recovered, the Commission hoped that

the proposed energy efflclency
standards would be easier to
understand and npplr. ‘The Commission
Also wished o a arp y & standard that
would be more uniform in the treatment
of natural gas and oll. Owingto the
difference in chemical composition,
more Jatent, unrecoverable heat Is Jost
In the combustion of gas ns tompared to
oil, The Commission did not wis
indlrecllf' to muke qualification more
difficult for natural gasfired
cogeneration facilities by requiring a
higher level of senaible heat recavery.
The commenters opposing the use of
Jower heating valuos generally nrgued
that customary practice in 1o use higher
heating values. The Commission does
not find this argumen« compelling. Bath
heating values of fuals can ensily be
found In handbooks, Moreover, if
cogenerntor wishes to use the higher
henting value of fossil fuel inputs for
computing efficiency, the Commission
has no objection. Any facilily qualifying
with efficiency so computed would
certninly qualify under the mora leniant
rules set forth. As a result, the
Commission daes not belleve It
appropriate to changa this aspect of the
proposed rule I this final rale.

§ 202,203 Genersl requirements for
Mm..bﬂl

The proposed rule provided that any

erson seeking nualitying e*atus for n
facllity had to initinte discussions with
the utility with which it wishus to )
Interconnect and file an application with
this Commission, The proposed rule set
forth the contents of an application for
cerlificntion which included technical
information describing the facllity, a
summary of discussions required to be
held between the applicant and the
affected electric utility, and o
doscription of the aquity ownership of
the factlity. In.addition, a small power
producer was required to provide
information about its primary energy
source and 1ts location, A cogenerator
was required to submit information
describing the nnerp‘ly input and output
of the facility in both the heat engines
and thermal processos.

The majorily of comments favored
aliminating the filing requirement elther
for s}l qua lfylng facllities or for specific
classes of qualifying focilities, Several
commenters suggested that the
complexity, delays. and uncertaintics
created by a case-by-case qualification
procedure would act as signfican!
economic disincentive to owners of
smaller facilities, Other commenters
recommendad exempting smaller
facilities, such as facilities with an
nggregate electrical cnracny of up lo 250
or 500 kW, fram formal filing
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requirements, A utllisy * stated that the
application progedure does nol serve
any patty or the public's Interest. This
commenter preferred to see regulations
on an "excoption™ basls w?m the
utility, Stale ragulmory authority of
other Interested party could object to the
granting of nualifying status,

The Commission finds substantial .
merit in these somments, The
Commission belleves the initiation of
purchase and sale arrangements,
pursunnt to Subpart C of this part of the
Commission's rules, will negessitate the
flow of Information between pntential
qualifying facilities und affacted electric
utilities. The Commission therefora
notes thal the requirements contained in
the proposed rule both for discussions
between a polentinl qualifying facilisy
and the utility with which it wishes to
interconnect and for the filing nf
substantinl Information with this
Commission are nol necessaty.

For example, one commenter ®
suggested modifying the pro-application
negotiation requirements to require that
an applicant initiale discussions with
the utility prior to filing if the
cogenerator or small power producer Is
intending 10 negotinte an individual
contrict. However, if the upplicant
merely wants to establish his oligibility
for an slready-published rate schedule
for quullfylnﬁ fucllities, this commenter
claims that there would be nathing to
negotinte, and thus ne reason to require
that discussions ba huld. It was asserted
that notification to the wility at the time ’!
of application would suffice In such |
cases, The Commission believes that
this is what would und should happan
without any requirement from the
Commission. In nddition, the
Commiseion believes that, as o proctical
malter, an electric utility, which s
notified by a qualifying facility that it
wishes to interconnect with the utility in
order that the utility ma{ purchuse the
power produced by the facility, will
need to know the nature of the
qualifying facility's expected purchuses
and sules so as fo be able to arrange
safa and reliable interconnected
operation at upproprinte rates,

As a resull, the requirement for case:
bfpcnse qualificatlon has been
eliminated. Sectlon 202,207(n} of this
rule provides that any small power
praduction or cogeneration facility
which meets the requiremendts for
qualification set forth in that section Is n
qualifying facility.

Howevaer, the Commission has
provided an optional procedurs In
§ 202,207(b} of this rule whereby an

P
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application for Commission certification
of qualifying stutus may be filed st the
discretion of the owner or operator of
the facllity.

There was soma confusion in the
comments as to who actually qualifigs
under this program, The facility qualifies
and that enitles the owners and
operilors of the facility to receive the
benefits of qualification under this part.
Tha beneftis of qualification under this
putl, however, sre only with respuct 1o
the qualifying fnclln?'. For exnmple, the
owner or operator of o qualifying
cogenyration focility 1s enlitlad to
raquire the utility o sell power to his
rﬁmlifymg fuchlity in compliinge with
the terms of § 202305 as implementad
by the State regulaiory suthority. The
owner or operator has no entitlement to
tequira such rato treatment for the
utility's snles to other fuctitios he may
own or dpuraig which are not qualifying
fagilitios, Similurly, his salus to the
wtility will be exempt under Subpart ¥ of
this rur! from certain Federal and Stale
regulation only to the extent the sules
wre from o qualifying fueility.

§202400t0)  Small power production
facilities.

Soction 202.203(n) provides that o
small power production faciiity is o
unlifying fazility if it meels three
eriterin,

"The first raquiroment 18 thal the power
production capacity of the focility.
togother with the capacity of any other
facilities that use thit sume energy
respurce ppd sre owned by the same
person and are Jocated at the swme site,
muy nol exceed 80 megawaits. The
method by which the apacily is
determined is described in this preamble
under § 202,204,

The second requirement 18 that the
primary energy source of the facility
must be biomass, wasie, renewable
resources, or any combination thereof.
This means that more than 50 porcent of
the totsl anergy input must be in these
categorics. In addition, the aggregate vee
of ofl, natural gaa. and coal by the
faciliy may not exceed 25 percent of its
total energy input during any calendar
year These fuel use criterin are
discussed futther in § 202,2049)1.

Thirdly, o small power production
facility will not be eligible for qualifying
stitus if more than 50 percent of the
equily interest in the fncility is held by
an pleetrie utility or public wtility
holding company ar any person ownod
by eithor, Soction 202,200 describes this
ownership test In grenter dotail.

One commenter raised the question ag
to whether u facility is included within
the definition of a small power
production facility in the staute, and
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hance the Commission's regulations, If
the facility is only part of the progess of
producing electric energy; namely,
ralsing steam, This commenter produces
steam using municipal solid waste,
whish sleam Is then sold through an
ndjoining wall to an electsle ulility to
run through a turbine and praduce
electricliy. In a sonse, this facility
indirectly produces sleciric snergy. It s
unelear to the Comminsion how thie
steam-rataing facility would benefit from
the regulations under saetion 210. 1t s
not sulling elocitic om}rgf' to the wiility;
it may ba bhuying some elecitis «nnrfxy
from the ulllity: and it seems unlikely
that it 'would be subjoect 1o slectric utility
ragulation. Therefore, the Commission
toaa nol, ot this time, see the need to
ullow qualification for these kinds of
facilitior, withou! judging as 1o whuther
the Commission couid allow such
qualification wder the stalute.

§eo22050]  Gogeneration focilities.

Suction 202.208{b) provides that, with
the axception of naw diesol
cogenaralion facilitivs, n cogenetalion
fucility may be o qualifyiog facility if it
satisfios two requirenionts. First, it nust
meet the same ownership 1e8t pa that
roquired for a small power production
fucility. Becondiy, It miigl heat any
operating and efficiency standards
described in § 202.205(n) and (b};

i addition, cogenaration facilities
whigh wish o qualify for the
incremental pricing exemption permitted
under 'Title 11 of the Natural Gus Palicy
Act of 1978 (INGPA) nnd Dart 262 of the
Commisaion's rules must meo! the
requitements slated in § 202,208(c).

Section 201 of PURPA provides thut
| 'quum;ymg cogeneration facility”
maans » Tacility which-~{i} the
Commission determines, by rule, meots
such requitements {including
requirements respecling minimum size,
fuel use. und Tuel efficiency) as the
Commisgion may, by rule,
presciibe * * ** Saveral comments
comtended that the statutory languuge
requires the Commission 1o eatablish
standards relating to ol of the
mentioned critetin, The legislative
history of this section indicates that ihe
phease “n8 the Commission may * * *°
was added In conference; it did not
np{uzur in gither the House or Senate
bill."¥The plain meaning of the
provision. as sdopted by the Conferees,
is that s qualifying cogeneration facility
must meel requiremonts that the
Commission, in its discrotion,
eatablishes. These may, but need not,

[ —
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include requirements raspesling
mintmum sfze, fuel use, and fue
alficiency.

The Commissjon received numerous
comments from utilitles recommending
that oils and notural gas-fired
cogenaration fucilities not be considered
aligitla for qunmyinr slatus. Those
commenters generally arguad that
gncourngement of such facilities would
be contrary to Canrmnnionnl intent and
notional energy policy. Commants wari
also recoived oxpressing strong supporl
for the mm:){ prasented in the proposed
rule which did not impose ik resinction
on oil and natural gas use.

The Commission beliavea the policy
axpressed In the proposed rules 1s
consisient with Congrassional intent
antl nntional energy policy, Had
Congrass nol intended that thae benefits
of 3uuh’fying status be extonded to oil.
and natural gos:fired cogenaraiion
fagilities, the statute or foint
Explanatory Stutement of the Commitiee
on Conference {Canfatence Repart)
would hava contained n restriction on
fuel use similar fo that which is
provided for small power producers. The
Gongress knew thal cogeneration
facilities typically use natural gas and
oil. In addition, the Natural Gas Policy
Act of 11176 cointalng o0 axpiroes
exemplion from the fcremantal pricing
prm}rm‘n for naturnl gos usod in
qualifying cogenerntion fucilitios, which
further indicatos Congrossiona}
recognition that cogeneration facilities
use notural gas,

Thirdly. the Congress enacled the
Powerplant sand Industrin! Fuel Use Act
{PIFUA) ot the same time as PURPA.
PIFUA pravides authorily to the
Sacretary of Energy 1o restrict the use of
oil and gas i1 cogeneration fcilitios.
Therefore. the Commission doea hot
Lelieve it necasanry or nppropriate lo
require an additional layer of fuel uge
tegulation on technologios which the
Commission is charged with
encouraging and for which snother
ngency has authority 1o resiic fuel uge.

‘The Conymiagion also notes that the
findings in section 2 of PURPA :
specificnlly roquire “n program
providing for * * * incrensed
officiency in the use of facilitics and
resources * * *.To the extent that ol
and nntural grsired cogeneration
facilities provide for more efficient use
of thesae resources, the Commission
believes that the benefits of quulifying
stats should be extended to thom.

Some of the comments stated that

ermitting qualifying cogeneration
acilities to use ofl, especially in diosel
engines, will uso up available alr gquality
increments, theroby preventing the
conversion of lnrge wiility oil-fired
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boilers to conl. As noted ubove, the
Commission belleves it Is not ﬁrepe‘r to
address this fuel use issue within'the
conlext of this program, However, the
Commission has nol made a final
determination regarding the
unvironmental effects of new diesel
aogeneration facllities, and Is therefore
including In these regulations an interim
excluslon from qualification of this
technology until work on an
gnvironmental impact sialement hay
been completed.

§.202.203(¢)  Iivrim oxclusion

Saection 202.203(c) provides thal,
pending further Commiaston action, any
cogeneration facility which is a new
diesel cogeneration fusility may not be u
qualifying fncility, A new diesel
nogeneration fagllity Is described a8 n
cogeneration facility which derives its
useful power output from a diese]
engine, the installation of which began
on or after Match 13, 1080,

*Through the lssunnce of these rulgs
and the rules implementing section 210
of PURPA, the Commission intends fo
carry out the leglslmtive mandate to
provide encouraremonl ta the énergy
technologles incivded within the
progeam. The Commission Is required
under the Natfonal Enviroumental Policy
At ol 1060 INEPAY o lake the
environmental effects of this
pncourngement into account, The
Commisxion has circulated sud received
public comment on o preliminary
Environmental Assessment (EA) of
thasa rules which was 1ssued on
QOctober 10, 1970,

15ee Appendix 1)
Environmental Findings

The identification of the
onvironmental effects asaocintod with a
“major Faderal action™ ' 1s not
ordinarily o diffieult task, These effects
typicaliy nre those associated with the
consiruction and operation of n
particular projoct in which the Federal
gaversment I8 playing o major role, such
as by funding or Jicensing. In contrast,
these rulos and the rules implemanting
scction 210 of PURPA do not authorize
or fund any particular meecln:
moreover, they do not nuthorize or
forbid the use of certain fuels, Instead,
they provide cerfain economic
incentives o, and remove other
dinincentives (7.e.. aasurance of a markel
for elactrical production and exemiuion
from utility regulation} from certaiit
classes of technologies. It is important o
note that, aven without thesa rules,
thase technologies have been, and

“tSetsion 102020 of the Notional Bnvitonmentul
Policy Act of 1960, Pobr L. 01-180

would continua fo be. utilized. The
envirtnmental eilects aesociated with
this *brase-case™ level of development
gannol be useribed 1o thase rules,
Instead, the proper wu{ ta isolate and
Identify the effects of these rules Is to
rmdlct the "hase-cana™ (no PURPA)
evel of development, and delerming the
environmental effects of that level of
development, und compare it to the
offects of the projected davelopmant
with these rulcs in plage. Under this
approach, any shanges from the base-
case review ate properly classified aw
affects of these rules.

The first step used In determining the
environmental effacis of these rules was
to compare, by reglon, representative
eloctric utility rales with the cost of
generating eleclric[}% by usi of &
qualifying facility. This comparison
astablishad which technologies would
be economically viable. Noxt, the costs
of generating eleciricliy by the facility
ware compared 1o ay astimale of
utilities' avolded costs on a reglonal
bosia. If, by receiving the aveided cost
for its output, a factlity would operate
gconomicaily, it was considered to have
heen "PURPAdnduced.” Avolded cost is
the maximum price inducement under
this program. v

Por technologies which would, ns n
result of PURPA, b ssanomic, reglonal
levels of markel pepelratior were
estabiished on the basls of site
availnbility ond manufacturing
capubility. Finally, the environmenial
olfects associatod with the predicted
level of development were caleulated,

The Environmenta) Assessment
nccompnnylm{ inls order describes the
anvironmental effocts associated with
all of the types of technologies
encompasaudd in sechion 201 of PURPA.
‘The quantitative effects associnted with
the predicted market penatration of each
technology were then estimaled.

The Environmental Assessmant
includes an extepsive markets
ponatration nnm{m of aich technology
eligible for qualificntion under the
Commisslon’s froposod rules and of the
nggregate of i of these technologies.
Since the proposed rules took the
brondest view of which tachnologles
would be eligible for qualification, the
analysis covers all technologies, which,
under the statute, may be eligible for
qualifiention, On the bnsis of this
analyais, the Commission has ostimated
the amount of capacily expected 1o be
Indueed on a regional and national basis
through Jununry 1, 1005, agsuming the
broadest implementation of this
program,

This anulysia shows that this program
may resull in the construction of 12,000
MW of new eapacity by qualifying
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facilities by 1995, and the reduation in
wiility-construction of 10,000 M'A of new
oupapity. )i #lsa indicates a possible fuel
savings In 1065 of 40,000 bbl/day of oil,
40000 bblldul\)r esulvalonl of natural gas,

I/day equivalent of soal,
as the use of renewable resources
fucrenses, and more efficlent use [s
made of both reneweble and nons
renewsble resources.

The Environmental Assessment finds
that there will ba both adverse and
beneficlal environmantal effects
associated with this program. Some of
the technologies produce certain air
emingions, waler effluents, and other
environmental ¢ffects, However,
materinl and thermal by-products of
industrial, commerctal, agricultieal ind
other activities that would otherwise
contribute 1o environmental degradation
will be sonsumed or otherwise ulllised
in the production of useful energy under
this program,

In addition, the Environmanial
Assessmen! indicates that utilities will
be able 10 defer or eancel construction
of certnin facilities, originally schedulod
for construction botween 1980-1905.
These deferrals or cancellutions are
axpected to Include soma eleven 500
MW conl-fired stenm plants, one 1,000
MW nucleat plant, a number of 76 MW
gns turbines, und cerlain large scale

ydropowaer and combined cycle
installations, The environmental
fmpacts assoclated with the
consiruction and operation of these
facilitios would be avolded,

Finally, the markel-penotration
analysis In the Environmenial
Assissment indicates that the Incentives
pravided by this program will not
significantly nffect the development of
soma technologies while they will
significantly encournge others, For
exnmple, it appears that this program
will significantly encourge small
hydroelectric power development.
Waler power project Impacts are
usunlly sitesspecific and locolized, with
no cumulative impact on a national
basls, and few Impaets of regional
significance. The Commission notes that
hydroolectric projects In almost all
cases must be licensed by the
Commission, License upplications are
evalunted on a case-by-cose basis to
determine the significance of the
envitonmental impuets and the need for
a sita-npecific IS, In nddition, Impacts
of individunl projucts an & waterway
may be cumulative, and the Commission
reviews pach project in relation fo
others on the waterway undaer the
“soinprehensive development” slandard
of agction 10(a) of the Federnl Power
Act Therefore, aven though only ths
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general natire of the Kinds of
cnyironments! effects can ba evalunted
jn this programmatie environmental
assessment of national scope,
requiraments of the Netjona)
Environmental Policy Act of 1009
{NEPA] will be met as each application
is filed.

For certuin other technologles, the
leval of environmental effects
nssociuted with the PURPA-Induced
market penstration of thase technologles
will not appronch a significant level in
the near term.'* The Commission will
manitor the PURPA-indyced market
penetration of these techaologles
carefully.

In the public comments, evidence was
presented Indicating that the
environmenis! consequencos of
rualifying new diesel cogeneration may
be significant ix the near term, In certain
geographic arens, even with.n motlesate
level of market pgnetration, Therefore,
the Commissior: believas that It is
appropriate to delay action on
qualification of iew diesel cogeneration
until completion of an EIS. The
Commisslon will circulate n draft EIS
within the next month and conclude its
unalysis within 80 days of circulation,

The Commission acknowledgas the
difficulties in dentifying the levels of
the environmental effects associuted
with the programmatlc encourngement
and deregulation of varlous types of
technalogies us are present under this
program. There are, of course, a graat
number of uncertaintics in any such
unalysis, However, the Commission is
required under NEPA 1o usscss these
effects to the fullest extent possible.

On the basis of Its environmental
review, the Commission hae made the
following findings in its- Environmental
Assessment:

~Tha program, taken as u whole, will not
have a significant impact on the quality of the
human environment within the meaning of
section 102 of NEP£. The Commission also
has noted certain benelicia) environmental
fmpacts thal may result from this program,

~~Whera the expected markel penetration
of technologles which could qualify under
this program I8 not expected to cause any
significant environmental effects in the near
term, the Commission will allow qualification
of these technologies without delay,

~Where n technology Is expectad 1o cause
significant environmental effects in the near
term, an EIS covering the technology will be
prepured and considered before the
Commissien ncls on qualification.

~The Commission is establishing »
monitoring program to alert the Commission
to the likelihood or extent of market
penetration by lechnologies which qualifv
under this program. This is designed to

praduce information that muy be relevant to
taking upproprinte environmental protection
nchion in the future before the program
reaches o stoga of invesimont or commisment
to implementation likely to determine
subsequent development or restrict later
ulternatives.

§ 202.204(a) Criteria for qualifying
small power p.vduction facilities.

Seclion 202 204 sels forth qualification
requiremants for small power
production facililies, Parngraph (a)
implements the statutory requirement
that the power praduction capacity of o
small powar production factlity not
exceed B0 megawnlls al any sita. In
order to implemunt this limitation, the
proposed rules provided that the
eapacity of all fucilitios which use the
same energy resource, nre owneed by the
same person, snd are logated within one
mile of each other be ndded together,
Commaenters recommended eliminating
the site criterion because the important
criterlon Iw not siting but that facilities
use alternale energy resources. The
Commission recognizes the difficully in
prescribing slte criteria for puzposes of
calculation of the size of the facility,
However, the Commission Is abligated
under the stalute to limit qualifying
status for small power production
facilities tu those facilities which have
“a powar production capacity which,
togother with any other facilities located
at the samae site (as determined by the
Commission), is not greater than 80
megawiils,” 13

In subparagraph (2){i). the
Commisslon definas "facilities located
a1 the same site” as facilitios located
within one mile of the facility for which
qualification is sought, Hydroeleciria
facilitles (within this distance) ore
considered % be logated n1 the same site
only if tho Vatilities use water from the
same impoundment for power
generation. The Commission viewa this
ndditional provision for hydroelectric
fauilitios as nocessary because uae of
the one-mile rule nlone might discournge
the development of facilities on separate
waterwnys which are within one mile of
euach other or of closely-spaced
tmpoundments on an ndividual stream,

The Commission also notes thal in
some instances hydropower resources
may be developed without an
impoundment, In this case, the onv-mile
rule would be the only factor in
determining the size of a facility.

In responsé to comments, the
Commission has added subparagraph
(2)(41) which requires, for purposes of
determining the distance betwegzn
facilities, that any measuremvent shall be
made from the electrical generating

See Figures 3 through 7 1 the Envir
Assessmant

“Section 3{17)(A)) of the Federal Power Act.
oly ] -
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aauipmant of a facility. The comments
noted that some facilities may include
aquipment for gathering unergy to be
used In the facility which may extend up
1o & number of miles from the genorating
facility, The Commission balieves that
the ong-mile limit.should be mensured
from the generating faailities.

"Tha proposed rule enabled an
‘applicant to rebut the presumption that
facilitfes located within one mile of the
facilily for which qualification Is sought,
uslng the sume energy resourcs and
owned by the sama person, should be
considered to be located at the same
site, The Commission believes that the
requirement to rebul the prasumption
was burdensome and confusing.
Therefore, tha finul rule has been
ravised to enable # small power
producer or cogenerator to apply to the
Commission for o waiver for good cause.

‘The proposed rule also contained &
minimum slze imit of 10 kW for
qualification of small power production
facilities, This proposal was based on
the Commissfon’s view that facilities
smaller than 10 kW were unlikely to be
economically viable, and that the
administrative burden of arranging
Interconnected operation with them
would be greater than the benefits they
waould provide to the system at this time.
This proposal nttracted considerable
comment, both at tha public hearings
and in written recommendations, The
majority of the comments objected to
the minimum size provision and
Indicated that & number of facilities
smaller than 10 kW ure being built and
that some units are presently
commerclally available, Commenters
#lso stated that these facilities o= he
equipped with glectrical prote
equipment which permits safe
intercunnected operation.

Several utilities, on the other hand,
suggested raising the minimum size
limil, arguing that small facilities are not
cost-effective, The Commissfon notes
that the rules implementing section 210
of PURPA (Subpart C of this part)
require that standard rates be provid <d
for fncilities up to 100 kW, Thoge rules
together with the self-qualification
provisions of these rules greatly ease the
administrative burdens on all parties.
‘The Commission also notes that the
rules Implementing section 210 of
PURPA raquire that a qualifying facility
I8 obligated to pny any interconnection
costs assessed against it by the Stute
regulatory authority or nonregulated
electric utility. Since under these rules
the utility is not obligated to incur any
additional costs by reason of
interconnecten operation with thesa
facilities, the minimum size limitation
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effeot of lmpolln‘\ anc=Ry efficlency
requirements which are not appropriste
for wome technologies. Commenters
wtatad that s much aimpler taat than the
roposed standards wonld be sduguate
or the tuek, Two commenters suggested
# simple tast roguullnﬂ the portion of
onergy developad in the form of usaful
hueat or steam. One potentinl qualifytig
fuctlity Y suggamted that:
for peothermal ennrgy cogenacation facilitien,
the energy uiilization by the noi-elactels
rocenses VAL AVETREe 0n ai AniAl hasie wt
eint 8 pardent of the enanty conmimplion of
tha heat gngine.

Another commanter suggosted “a
minimum of 10% of the tota] slanm
genoration must be used aw stea sends
ont »

Generally, communters did hot oppose
a ragquiromant for distinguishing o bona
ficle cogunaratlon facility from |
assantinlly single purpose facilitios,
avan while taking axception to the form
and subsinnee of the proposud
efficiancy standards. One commentor
atatad;

A significant portion of the steam, heat or
uncraﬁ avatlably from the cogeneration unit
shonld ba ussd fn s indunteinl, commercial,
haanting or sooling applications. The concept
of ai oporator of a largd thermnl gonecating
statlon upplying conderiving techniyuea
takig & Uy side streaty; ont to heat u 1ol
shad so thal cogenoratisn could ba clulmid
whould b nmhﬂﬂmd-

Tha Departmunt of Bnorgy ¥
recommendid the lncluslior of &
requirament tha) some minimal fractions
of useful hant anil power be produced,

Conagquently, the Gommisslon has
ducidad thet « slmplo means of
Tdantifying bona fide cogeneration
fnilities is appropriate. The bona fide
tost has boan modifind o spaify only
that & minfimum proportion of the useful
onargy outpul b usaful thermal eueegy
outpat without regord 1o the energy
fnput, Thi sandard requires that at
lonst 8 percant of a qualifying
cogeneration facility's totul unergy
ontpat bie in the foint of vseful thermal
anergy outpul, Gomplinnea with this
standard 18 1o be based on estimated
annun anargy ontput,

Further, this baste bona fide teat 18
applieable only to lopping:eyele
fapilitios, "Tokenism® s of concer fur
hottoming-cycle facilities chiefly with
regarid o the oppariunity for gualifying
facilities to olitain oxemption fram

" Rapubitic Geothermal, e

wRaytheon Corporating

wrhis commenter, Potlutch Corporation,
proposed we a toat that at leant 23 “mom of the
steam, o uselul enenty. avaiable bs apphied onan
annual basia o fintusteial, commercial, heating o
couling uses.

Wihe Feanomic Regulatory Admintatration
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ineremesttal pricing unde; the Natural
Gas Polloy Aat, Nutural gas used by
bottoming:cyola facilitien (othar than in
supplomentary firing), will, an g ganaral
mattar, be oxempt from ingremental
}mrlulna only to the extent thit reject heat
» utitized I powar production, I view
of thasa provisions, no suparate bona
Jicde et 1w nocossury,

§ 202 805(m)(8)1)  Bfficiency stondands
fortoppingeyele facthtios.

‘Tha proposed rulos set forth efficiency
standards for ol wnd gas-fired topping.
eyele sogeneration fucilities, The
officloncy standirds ware composed of
throe w;mmm critechn, The firat oriturion
roquived, in effect, that no lass than 20
t;nrcom of the energy input to the fucllniv

« converted to mechanieal or alecirien
powar, The second eriterion spucifiod
that 45 percent of the heat rejoctad from
tha hant engina (o torm naed in the
proposed ritle 10 describe the power
production process) be put to use in g
therimal process. The fianl eriterion
roquired ut lost 60 {mrcm\l of the enargy
input ta tha faeitity bo used either na
pawor or useful heat,

Commants on the amrumxd affictancy
standards criticized both their form and
substanca. Many commantars statid
that the 20 percont efficiency eritorion
{or heat vnigines was overly restrielive,
Thesa commantors poinad oul that most
steam turbinas would not b nble to
meet the stopdued with conventiona)
slenm infet and exhaust pressures,
Muny such stemm turbine cogoneration
systums would represent energy
officiont systems when compared 1o the
strdned practice of separate stearn and
clectricily production.

Fowar commants wirs directed
toward the efficfoncy lests coticerning
hawt recovery and overnll oifictency.
The commants thit ware made,
howavar, indicated o toed for revision,
One commantor ndicated that the hoat
recovory standard wonld exclude dionel
powered coganaration fucilities aven
though many such factlittes would b
highly energy viftciont. Comments on the
averall afficlency standards wora mixed.
One communter guggusiad that the
standard was too lenfunt. Another
commenter recommoendod that the
proposad 60 pyrcent test bi reduced to
50 percent, although this commentor
appenred to be principally concorned
with the application of afficiency
standutds to the vse of ranewable
ronourens and not to thi use of scaree
fuels.

Fiva commenters addrossud the
question of umclm\ce' standards {or oil-
and natural gas-fived cogencration in a
comprehensive nanner by proposiag a
complete set of alternative standards.
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Foue of thase five commenters advanced
proposals based on energy balance
oriterlu, similar in theory to the
proposed wtanderds, A prngmal by the
Naw York State Enotay Offica closely
ragambled tha ")wpnmi rule. Undar this
plan, Individual tosts for hent angine
efficionny, hoat racovery, and ovarall
afficiency would stit} be required, The
overall officiancy test would remaly nt
80 porcent, bul the heat engiae and howt
tecovery tests would be reducud to 10
Purcem. This was the only comment in
avor of malntaining separate afficloncy
stawddirds for power produetion and
haat recovery. Tha criticism of that
schomo haa cnusad the Commission to
adopl an slermativa efficioncy standard
which better lkes into necount thy
vitfaty of lechuologios which qualify
undue this rufe. The essential asuo
toucesns the proper leval of the overall
affictency staadarid which shoulid be
applied in individunl cases,

Theae consmunters proposud
officlency standards ratating solely to
overall efficioncy. A utility®
recommengded n single standard of 50
purcant oversl officioncy, which wias
thi most lenjont statdard suggosted.
"This proposal, furthermore, would be
relatad to design efficlancy nnd not
potual or astimntesd opurating efficiency.
Auather somenter ¥ recommended a
single standard of 65 purcent overall
ffictency. This standard would be
slightly stricter thim the first proposal
discansed for all fucilities axcept those
producing prudnmlnnmlf uhthar
eloctricity or heat, Finally, the
Commuonwenlth of Massaghusoits Office
of Bnurs{ Rasourges proposed n
standard which would waigh thermal
prorgy with only hall the value of
clectriclity,

The latter two communts nre both
supported by well-tensoned vsamples of
cogeneration enginearing practice.’the
Mussachusaits lpm}mm\l i relnt{voly
more steingent {or fncilitis produciing
more heat thay electricity, and me o
lonfont for facilitien producing much of
their output ny elociricity. ‘The basls for
this proposal is & comparison of
cogunarition systems based on stunm
turbine, combustion tarbine, nnd diesel
engiae prima movars with oflsburniing
non-cegonaration tachnology.
Banantinly, 1t Is arguad that any
coganerntion fucility meuting the
proposed efficiency stundard will ha
fore effictent thun any combination of
swparately generated slectricily nnd
atoam using efficient, statesof-the:nart
technology. By requiring that the sum of
useful power outpul and one-half the
Birooklyn Unjun Gaa Company.

W Machanial Tachuology lncerporatad
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hus been eliminated to allow Individusl
dacieions to govern whether or not o
instoll these very small fucilities.

§ 202.209(b]  Fual Use.

Parugraph (b) sets forth fuel usa
raquirements for qualifying small power
production [acilities. In the propused
tala. tha tarm "primary energy source"
was not defined. Several commentors
noted this fact and asked that the final
rules spucify a definition for tha term.
Subpuragraph (1) provides tht the
primary energy source of the fellity
muat be blomass, waste, renewable
resources, pr any combination thurpof,
and mora than 50 percent of the lotal
anergy Input must ba from thase sources.
‘The Commission notes that this
raguiroment Is not intendad to force
small power producers ta continually,
monitor the enargy input, but rather that
reanonable estimates based on sampling
methods arg sufficlont.

wnlifying small power production

fucilities using blomass as a prinmary
anergy source are treated differontly
than are facllitlos using other resources
for purposes of exemption from the
Public Utility Holding Company Act and
cartoin State law and reglation under
section 210{e) of PURPA and under
§ 202.602 of the Commission's
ragulations, A further concern in
deterinining a facility's primary energy
sourca is the troatment of mixtures of
hiomuss and waste or renawabla
resources, Thorefoze, in subparagraph
(1), the Commission spucifies that any
grimnry anargy source which, on the

usis of its energy contont, Is mora thun
50 percent biomuas shall bo considered
biomass, In other words, a qualifyin
fucility may be considered biomusa-%md
if, on un estimated annual bosls, ot least
half the enorgy input, exclusive of fowsi]
fuel nse, Is biomass,

The Commission expects that this rule
will extend the benefits of the blomass
exemption provisions to a brond range
of facllitigs, For uxample, evidence
prasented in thia rulemaking indicated
that much more than half of the encrgy
content in municipal solid waste is due
to "organic materin) not derived from
fonsil fusls,* or "biomaas” under the
Gommission's definitions, Thus, . smal!
power produgtion fucility fired with
municipal solid waste may be
coitsidered a blomass facility, The same
treatment applies to Tacilities fired with,
foreut-industry residucs, sewage sludge,
or peat. .

Another aspect of what constitutes
“primary energy source" is a
specification of what fuels may be used
n addition ta the primary énergy source
for purpoges of ignition, startup, testing,
flame stabilization and control, and

T T T

during eyulpment outiges and
omurgencies,

Section 3(17)(B) of the Federal Power
Aut, 03 anehded by section 201 of
PURPA, providas that:

“Peimary energy source” muans the fuel or
funls used for the generation of elegtric
unergy except that such tarm does not
ncludde, us detormined under rules prascribod
by the Commission. In consubtation with the
Sucretary of Energy—

1) The minimum nmounts of fuel required
for fgnition, sturtup, testing, flame:
sabilization, and control uses, nnd

it} The minimum amounts of fual required
to allavinte or pravente )

*(1) Unanticipated aquipmanst outagos, and

U} Emergencios, dlmcllf affecting the
public health, safuty, or wolfare, which would
roanll from electric power oulages.”

The praposad rule sel forth limits for
the allownble usd of fossil fuels, Three
separate standards were proposed: Onu
far ignition, stattup and testing; nnother
for flame stabilization nnd controel; and
i third for fual use during ontagos of the
primary energy nu;)ply systoni. All of the
piopasud standards were set in torms of
barrels of oil par yaur per megawall of
ratad capuclty,

The commaonts filad on this section
generally favored less restrictive fossil
fual Hmitations, Sevaral commenters
nolod thal siandards written in terms of
brrals of ofl were Impregise, since the
energy content of a barrel of oil is not
constanl, Other commenters argued that
soparate standards for startup, lame
stabilization and outages were
wimacessarily burdensome. Commeniers
claimad (ha! some smali power
production technologivs would be
sovergly constriained by one of the
standards, while requiting litt}e or no
{ossil fuel for other purposes,
Additionally, to the extent o1l and
natural gas remaln more expensiva thun
other enargy sources available to small
power producers, there {8 un economic
disincentive to use oil und natural gas,
Thus It wag uu]uod that o single
standard for nllowable fossil fuel use
would be more equitable and workable
when dealing wil‘w a number of types of
facilities. The Commission has decided
to adopt this recommendation,

Many other commenters
recommended that the Commission
wdopt alternutive amounts of foasil fuel
for use during outages and for other
purposes, For the purpose of specifying
the minimum ameunts of fuel under
clouses (i) and {ii) of section 3(17)(B) of
the Faderal Power Act, the Commission
adopts in this rulemaking the standard,
recommended by several cormentars,
that no more than 25 percent of the tota)
energy fnput during any calendar year
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may consist of fossil fuals—namaly ofl,
natural gas, and con),

With this simple rule, a qualifying
fapility can use up to the nllowaed
uxantity of fossil fuel for purposes
specified In the stutute. No question
remaing congerning what sort of primary
fuel system supply outages are within
the scope of the rule. The standard doos
ratjuira that o small power producer be
able to estimate the enargy content of
the petmary euergy sonrca. The
Commission rocognizes that for some
anargy sources, muwiicipal solid waste In
partienlar, energy content is not
constanl. As has baun statad earlier, the
Commission bolieves that rensonable
ustimates will suffice for purposes of
this rule. Finally, it should be notad that
the fossil fuel Himitation applies only to
small power production facilitias, Some
commenters apparently regarded the
limitations as equally nprlicnbln to
cogenoration {acilities. This Is not the
tnse,

Another issue raised by the proposed
rila was the limitation of renewabla
resources to waler used ot existing
dams, Comiienters urged the
Commission to expand the definition of
renswable resources o include wiler
usod nt new hydroalectric facilitios. The
Commission hns reviewed tha
Confarence Raport and has determined
that the conferees did not Intend to
restrict the term renewable resources to
witor used only at existing dams. The
Commission believes that such an
interpretation conflicts with the
sonventionel use of the lerm "fenewable
resaurcos” ny including all hydroalecirle
sourcas, not just thosu using existing
dams, Therefore, the Commission
Intends thint the term renewably
resources applios to water used at
oxisting and new hydroolectric facilities
of less than 80 mogawatts,

§ 202205 Criteria for qualifying
cogeneration facilitios,

§ 202.205{a)(1) Operating standards for
topping-cyele cogeneration facilities..

In ita Notice of Proposed Rulemaking,
the Commission recognized :he problam
of distinguishing cogenerr,don facilities
which achieve mesningfal energy
conservition from thoys which are
marely "token” facilities, producing
trivial amounts of sither useful heal or
power. In the proposed rules, the bona
fide character of a fucility was ta be
dotermined by minimum amounts of
useful hent and pawer output,

‘The need for operating standards as a
means of idantifying bona fide
cogeneration facilities drew
considerable comment, Some comments
indicated tha! this formulnﬁqn had the
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useful thermal outru( bo greater than 45
percent of the faclity's energy
consumption, this proposal would
onsure that qualifying facilities produce
heat and power mere afficiently than o
8500 mulLWh combingd cycle
generating stativn and 90 percent
efficlant process steam hoiler,

Moreover, this proposal appears 10
Impact the various cogeneration
technologles miore ogunubly than the
other proposed stardards, Tha other

roposals for requirad overall efficiency,
ﬁy aimply summing heat and power on
an equal basts, make qualification
relatively easy for sleam turbine
systems which pruduce liitle electricity,
Co%onurntlon sfmtomn which produce
high ratios of electricity to hent would
be penalized with difficult heat recovery
requirements, Yet the systems with high
ulcu!ricu?r to haat rutios have the highest
“second Jaw' energy efficlencies,
Futhermore, a standard which Ia
relatively lenien! towards oil and
natural gns-fired stonm cogereration
would encourage boller fuel use of
distillate oil and natural gas,

The proposal of another commaentaer,
although considered In detall, would
Impact different cogenerntion
tochnologies differently and would not
glve nssurance of energy conservation, ™

In light of the foregoing
consldarations, the Commission has
declded to adopt a standard In
paragraph {a){2)(i) similor to that
proposed by the Massachusatts Office of
Energy Resources as its standard for
afficlency of new oil- and natural gas.
fired topping-cycle cogeneration
systams, This standard requires that for
uny topping-cycle cogeneration facility
for which any of tha energy input is
nalural gse ar ofl and the installation of
which began < or after March 13,
1980,7 the useful power autput plus one.

20The efficioncy standard propesed by this
commenter, the American Paper Inatitute, differed
from a1l othors fundamentally in that an effective
heat fate lest was required, A qualifying
cogeneration facilly wan defined as:

A cogeneration facllity that for the eleciric energy
pradiced incremantally 10 ateam or naeful enargy
produciion:

1. Uses less that 8,000 BTU of additiona! fuel-per
kilowatt hour and

2 troduces more elecirle energy than it consumes

And that ct Jeas) twenty.live percent of the
steam; or useful energy, available is applied on an
annual basls in industrial, commercial, heating or
copling uses,

"The preamble discusses new verous existing
facilities. Thin is expressed In the regulntions as
“facilitien, the installation of which began ori or
aller March 13, 1960, or befora that date. The
C: innion views the boginning of installation as
the beginning of physical madification of the slis or
of pre-existing facilities. Of course, any shrep line
will create ite own Inequilies und ralse liz.own
questions. The waiver provision of § 29.2205{d} is
avallablg 1o redress those Inequities, £.nd the
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hulf the useful thermal energy ounlvul of
the facility must be, during any calondor
year, no less than 42,5 percent of the
anergy input of natural gas nnd of! 1o the
facility. The Commission adopted n
villug of 42,5 percent, rather thun the 4%
percent recommendad by the
Massachusetts comments because, in
the Commission's view, the 45 percent
raquirement appenrs overly restriclive
for stoam lurhine cogenoration facilities
In that very high hoiler efficiencies
would have been requirad. However, if
thie useful thermal energy output of any
such facility {8 less than 15 percent of ils
totnl energy output, the useful powar
output plus one-half the useful thermal
anergy output of the facility must be no
less than 45 percent of the toinl energy
input of nutural gas and ofl to the
fauility,

Exisling Varsug New Cogenvration
Faeilities

Although the Commission has found a
compaelling renson 10 impose efficiency
stundards on new oil and gas burning
cogenuration facilities, the situntion
with respect to oxisting {ocilitios is
different, Existing facilities are those for
which the installation of the
cogeneration equipment begun before
tha Commiasion actions encournging
cogeneration under this program were
finnlized, Presumably, such facilities
would continue to be installed or
opernted using whatever fuels they are
equipped to burn, with or without the
incentives of PURPA,

Allowing existing faclities to qualify
will pravide for more flexible operation
of thu facilities, Optimum efficlency of a
cogeneration facllity may be more eastly
approachad through interconnected
operntion with an electric utility,
Becnuse of the foregoing considerations,
dental of qualifying status would serve
no useful purpnse,

Existing cogeneration factlities
burning oil or natural gas were. in large
measure, installed in an environment of
lower fuel prices, Such facilities may not
be able to meet the higher standards
now reasonable for use of scarce fuels,
Yet failure to meet standards intended
for new faclilities should not preclude
antitlement to sall power to the utility
and to receive the other rate benefits, us
provided under Subpart C of these rules,
In addition, the denial of exetnption
from regulation