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L. INTRODUCTION

Generally speaking, we do not want to
put child sexual abuse victims on the witness
stand to testify in open court. From a prose-
cutor’s point of view, it is preferable to admit
previous statements of the abuse for a variety
of reasons. Placing a child on the witness stand
may cause the child additional trauma; it is not
unreasonable to believe that the child will fear
being in the presence of his or her abuser; ad-
ditional questioning about the abuse, especial-
Iv by a prosecutor who may not be trained in
the art of interviewing children, can result in
recantation or inconsistencies i the child’s
testimony. Additionally, the prosecutor runs
the risk of placing the child on the stand only
to have him or her testify to not remembering
anything about the abuse, or simply “clamming
up”. The issue then is whether, and to what ex-
tent, children’s statements of sexual abuse can
come into evidence at trial.

This paper will explore the new devel-
opments in relation to admitting out of court
statements by child sexual abuse victims. Oul
of court statements offered for the truth of the
matter asserted are generally barred from ad-
mission in both civil and eriminal cases, unless
they fall within a hearsay exception. Howev-
er, many states have enacted statutes granting
hearsay exceptions specifically for child sexu-
al abuse vietims. These statutes recognize the

burden played on the child required to testify
in open court.

In criminal cases, however, children’s
statements must also face a second barrier: con-
frontation challenge. Untl 2004, the standard
applied to out of court statements in criminal
cases closely paralleled the standard for admit-
ting hearsay. In Crawford v. Washington. how-
ever, the Supreme Court made a distinction
between testimonial and non-testimonial state-
ments, testimonial statements being barred
from entry unless the witness is unavailable
and the defendant had a previous opportunity
to cross-examine the declarant. Offering addi-
tional guidance, the Supreme Court narrowed
its definition in a line of cases following

Crawford. In Davis o. Washington, the
Court explained that statements made during
a 911 call constituted information given during
an ongoing emergency and was, therefore, not
testimonial." Then, in Michigan . Bryant. the
Court clarified that statements given to law
enforcement when an objective witness would
find that a state of emergency existed at the
time were not testimonial.?

Most recently, in Ohio o. Clark, the Court
examined the application of testimonial state-
ments in cases of child abuse. In Clark, the

U See Davis v. Washington, 547 U.S. 813, 827-28 (2006).
See Michigan v. Bryant, 562 U.S. 344, 378 (2011).
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Court discussed mandatory reporters of child
abuse as well as the emergency situation that
The

mined that being a mandatory reporter does

suspected abuse creates. Court deter-

not automatically make the reporter an agent of’
3 g

law enforcement, and a teacher asking a child

questions regarding suspected abuse was in re-
(= {.)

sponse to an emergency situation, focusing on

care the

the teacher’s need to find out in whose ¢

child could be entrusted after school.?

Clark was an important decision be-

wr
H

elv

~ause in the United States ery 8 minutes,

(,,l'u]d Protective Service responds to a report
of sexual abuse™ However, depending on the

circumstances of the child’s disclosure, Craw-

Jord could prevent the child’s statement of

abuse from coming into evidence at trial. The
child may be forced to testify in court or the

prosecution may be forced to make a deal, if

they are even able to bring charges.” Child sex-
ual abuse is a crime that is highly under-report-
ed and under-prosecuted. Consequently, only a
small percentage of acts of abuse result in con-

victions. In a crime with little to no physical

b See Ohio v. Clark, 135 S. Cr. 2173, 2183 (2015,

© RAINN, Victims of Sexual Violence: Statistics, hiips:/
rainn.org/get-information/statistics/sexual-assault-vie-
tims {citing UNITED STATES DEPT OF HEALTH
AND HUMAN SERVS., ADMIN. ON CHILDREN,
YOUTH AND FAMILIES, CHILDREN’S BUREALU.
CHILD MALTREATMENT SURVEY (2013} fast visit-
ed July 26, 2016
> DOUGLAS E.

ABRAMS, SABAH H. RAMSEY &
SUSANVIVIAN MANGOLD, CHILDREN AND THE
LAW IN A NUTSHELL 224 (5th ed. 2015; *Where
obstacles appear particularly imposing, the prosecu-
tor may drop charges altogether or may accept a plea
bargain that sharply reduces the sentence imposed on a
dangerous perpetrator.”)

% Theodore P. Cross, Children and Family Research
Center, University of Hlinois at Urbana-C hampawn
How Can We Be [g Hective in Pursuing Justice in Child
Abuse Cases? Lessons from Twenty Years of Research hup://
cfre.illinois.edu/pubs/ pt_20120601_HowCanWeBeEf-
fectiveInPursuingJusticeInChildAbuseCases. pdf (last
visited July 27, 2016,

evidence, a child’s disclosure of sexual abuse
is essential for prosecution of the case. Pre-
serving the genuineness of the disclosure is
an important aspect in prosecuting child sex-
ual abuse cases because in preserving a child’s
statement regarding sexual abuse, we have, at
the very least, a possibility of allowing evidence
of the abuse into trial without forcing the child
vietim to testify in open court.

In the following discussion section, [ ex-
plore hearsay and the development of a separate
standard for confrontation, followed by subsec-
tions that provide a more in-depth analysis of
the Court’s treatment of those statements that
are barred by the Confrontation Clause. Sec-
ton C addresses those situations when a tes-
timonial statement cannot come into evidence
and a
trial. Part Il discusses the implications of these

child must testify on the witness stand at

issues as they apply to the state of Hawaii spe-
cifically, as well as recommendations that could
be implemented in child sexual abuse cases.

11. D1scussIon

A. Hearsay

Hearsay is the first barrier to admitting a
child’s previous statement of abuse. States have
attempted to fix this problem by enacting stat-
utory exceptions for child sexual abuse victims.
The standard for this exception is generally
based on whether there are sufficient indicia
of reliability. For civil cases brought in family
courts, sufficient indicia of reliability is gener-
ally all that is necessary for a child’s statement
to come into evidence. When cases are brought
in the civil system, a child’s statement of sexual
abuse need only overcome the barrier of hear-
say, and is, therefore,, easier to admit a child’s
statement and avoid placing the child on the
witness stand to testify.

Washington College of Law Fall 2016
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A basic prineiple in the rules of evidence
is that he The
inadmissibility of hearsay is based on the fact

arsay is inadmissible court.

that the statement is not made under oath, the

declarant is not subject to contemporancous
cross-examination, and the trier of fact is un-
able to determine the credibility of the declar-
ant. Exceptions have been made to the general
rule against hearsay for statements with en-
hanced reliability. For example, in the
an excited utterance, the declarant is still under
the stress of the incident and has not had time
to contrive a false statement. "l"hm‘(-‘ﬁ:):‘(x the
statement has a greater likelihood of reliabili-
ty and falls within an exception to the general

rule excluding hearsay statements.

Hearsay exceptions have also  been

granted to child witnesses of sexual abuse. Ha-

waii has such a statutory hearsay exception.
The rule provides:

A statement made by a child when un-
der the age of sixteen, describing any
act of sexual contact, sexual penetra-
tion, or phv%i cal violence performed
with or against the child by another,

if the court determines that the Um(!,
content, and circumstances of the
statement provide strong assuranc-
es of trustworthiness mlh regard to
appropriate fac lmxs. that mchnl(' but
are not limited to: (A} age and mental
condition of the (ii(ﬁf(tla ant; (B) spon-
taneity and absence of suggestion; ()
appropriateness of the language and
terminology of the statement, given
the child’s age: (D) lack of motive to
fabricate; (I} time interval between
the event and the statement, and the
reasons therefor; and (I} whether or
not the statement was recorded, and
the time, circumstances, and meth-
od of the recording. If admitted, the
statement may be read or, in the event

rase of

of a recorded statement, broadecast

into evidenc

The rule against hearsay prevents unreliable
statements from coming into evidence. How-
ever, when factors such as those enumerated

Hawaii’s statutory hearsay exception indi-
cate that the statement is reliable, child sexual
abuse victims are able to have their statements
admitted into evidence without being required

to take the witness stand.

This standard of reliability is still appli-
cable when child abuse cases are brought in
civil courts as child maltreatment cases.” In fact,
“Im]any states have . . . enacted ‘general child
hearsay” exceptions, which permit admission of
a child sexual abuse vietim’s out-of-court state-

" The

policy reason behind such an exception is the

ments that the court deems trustworthy’

interest of the child and prevention of causing
further trauma by requiring that the child tes-
tify on the witness stand.

Possible hearsay exceptions when the
declarant is unavailable include the exceptions
of former testimony and the residual excep-
tion. Under the hearsay exception for former

testimony, “/testimony that: (A} was given as a

witness at a trial, hearing, or lawful deposition.,
whether given during the current proceed-
ing or a different one; and (B} 15 now offered

against a party who had ... an opportunity and

HAW. REV. STAT. ANN. § Rule-804 {LexisNexis,
Lexis Advanee through Act ?(3 3 of the 2016 Reg. Legis.
Sess.; See also '{"l'}(-mh)rv P. Cross, Children and quuh
Research Center, University of Hlinois at Urbana-C ham-
paign, How Can We Be //f()( tve tn Pursuing Justice in
(/11/(/ Abuse Cases? Lessons from Twenty Years of Rescarch
hitp:/efreillinois.edu/pubs/ pt_20120601_HowCan-
WeBeEffectivelnPursuinglusticeInChildAbuseCases.
pdf dast visited July 27, 2016) {stating that the recorded
statement “may not itself be rece sived as an exhibit un-
less offered by an adverse party.”

8 ABRAMS ET AL, supra note 5, at 225.
L 7
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similar motive to develop it by direct, cross-,

or redirect examination” will “not [be] excluded

by the rule against hearsay™.' The second hear-
say excepltion available when the declarant is
unavailable to testify is the residual exception. '

Under this exception, “a hearsay state-
ment is not excluded by the rule against hear-
say even if the statement is not specifically cov-
ered by a hearsay exception™. ™ The conditions

for this (rxcop{.mn to appi‘\f are that;

(1) the statement has equivalent cir-
ummtdmml guarantees of trustworthi-
ness; (2) 1t 1s nHe red as evidence of a
mate xml fact; (3) it 1s more probative on
the point for \\lm h 1t 1s offered than
any other evidence that the proponent
can obtain through reasonable efforts;
and (4] admitting it will best serve the
purposes of these rules and the inter-
ests of justice.”

An additional requirement under this excep-
tion t'equnes that the prosec ution mve notice
before the trial that the prosecution “inten ds]

to offer the statement .. . so that the [de Iemlant
has a fair opportunity to meet it".""The ro.su!ual

exception may be another appropriate vehicle
to allow sexual abuse disclosures into evidence

because with little to no physical evidence, the

child’s statement may be the only evidence of

the erime.”

BOFED.REVID. 804(by 1.

OFED. ROEVID. 807,

" Id Moot specifically covered by a hearsay exception
in Hulc 803 or 8047,

BOFED. ROEVID. 807

"OFED.R.EVID. 8()' h

» See Robert P Mostelle v, Crawford's Impact on Hearsay
5’/(1!(7/1(71/\ in /)()mm/zr Violence and Child Sexual Abuse
Cases, 71 Brook. L. Rev. 411, 426 (2005} hereinafter
Crawford’s Impact (“Cases involving child sexual abuse
and domestic violence are particularly susceptible to
negative consequences [of Crawford’s holding] because
they often critically depend on hearsay to prove the
case.”)

The hearsay exceptions available when
the declarant is unavailable are in addition to
the hearsay exceptions that are available re-
gardless of the availability of the declarant.
This includes the exceptions for medical diag-
nosis, then existing state of mind, present sense
impression, and excited utterance. A statement
made for medical diagnosis or treatment does
not have to have been made to a physician.
The statement could be made to other medi-
cal personnel such as nurses.'” The statement
also does not have to have been made by the
injured person. However, {ault statements or
statements that go to the identity of the defen-
dant must be redacted. A statement for medical
diagnosis is one that “(A) is made for and

1s reasonably pertinent to medical diagnosis

or treatment: and (B} deseribes medical history:
past or present symptoms or sensations; their
"7 Also, state-

ments for medical diagnosis can be obtained

inception; or their general cause’

specifically for trial preparation. '

A statement of then-existing mental,
emotional, or physical condition is also a rel-
evant hearsay exception. The statement can be
made to anyone and will concern “the declar-
ant’s then-existing state of mind (such as mo-
tive, intent, or plan) or emotional, sensory, or
physical condition [such as mental feeling,
pain, or bodily health)”: however, the statement
may not mchu’lo nwnmm’ or beliel to prove

A hear-

the fact remembered or believed™. "

o See Griner . State, 899 A.2d 189 (Md. Ct. Spec. App.

2006:.

OFED. ROEVID. 8034,

" However, if the purpose in obtaining the statement

is trial preparation, this goes to the hv‘ut of Crawford

and would most likely bv deemed testimonial and

therefore barred from entry into evidence unless the
child testifies.

UOFEDCR.EVID. 80303, (Providing «*\ampio for

ace q)mhlv statements such as “I am going to Crooked
Creek.” This statenment g()(\s to the intent of the declar-

ant. Not acceptable: “Dr. Shephard poisoned me.” This

https //dlgltalcommons WLl dmericars. eowap/vomlsss/z
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say exception for present sense impression al-

lows “lal statement describing or explaining an

event or condition, made while or immediately
after the declarant perceived it” into evidence.”
The policy behind allowing this type of hearsay
in is similar to that of excited utterance in that
the declarant has not had time to create a fabri-
cation, and, therefore, the statement maintains
a greater degree of rehability. The exception
for an excited utterance, like the exception for

present sense impression, allows “Jaj statement

relating to a startling event or condition, made
while the declarant was under
excitemenl that it caused” into evidence.?' Re-
sponses to non-leading questions are accept-
able under this exception, and, while the court
allows a longer delay for excited ulterances
than for present sense impression, those made

by children are granted an even longer delay.®

While present sense impressions and
excited utterances would be the most obvious
exceptions to allow disclosure statements into
evidence, in child sexual abuse cases the report
and disclosure of the abuse is delayed and very

well may fall outside the allowable window of

time for these statements to be characterized as
those of a present sense impression or an ex-
cited utterance. Statements made for medical
diagnosis are another obvious hearsay excep-
tion in child abuse cases: however, statements
identifving the assailant may be redacted if the
statement were to come mto evidence — anoth-

er blow to the prosecution’s case.

In civil cases, hearsay is the only hurdle

to overcome in a,dmx,u,mg out of court state-

the stress of

is a staterment of memory or belief to prove the tact

remembered or believed.).

OFED. R EVID. 803(1)

SOFEDOR.EVID. 803(2).

2 See, e.g., United States v. Donealdson, 58 M., 477, 484
CAALE ’(){)i {collecting cases) “courts have been

more ﬂv\xhlv in cases in V\hl( h lhv decl amnl is snun(r -

ments. I the statement falls into one of the
above exceptions, the child need not testfy at
the trial in order for the statement to be admit-
ted. In criminal cases, however, the prosecution
must also get the out of court statement past a
confrontation challenge.

B. Confrontation

Sixth Amendment

exclude otherwise admissible

In criminal cases,
concerns may
out of court statements. Even if an out-of-court
statement falls within a hearsay exception, il
may still be inadmissible on Constitutional
grounds, violating the defendant’s right to con-
frontation. Unlike hearsay, this barrier cannot
be fixed statutorily. The right to confrontation
is a procedural protection guaranteed for the
defendant. The standard, which began much
like hearsay by only allowing in those state-
ments that had a certain level of reliability, has

evolved into its own separate standard.

Roberts,
Court declared that “when a hearsay declarant

Before, under the Supreme
is not present for cross-examination at trial,
the Confrontation Clause normally requires a
showing that he is unavailable. Even then, his
‘or her| statement is admissible only if it bears
adequate “indicia of reliability”™" Under the
Roberts standard, both hearsay and confronta-
tion were satisfied if the statement was suffi-

ciently reliable.

However, now the standard for confron-

tation is separate from the hearsay standard.
While a statement may show sufficient reliabil-
ity to satisfy the hearsay standard, it must now
pass a separate standard for confrontation. Un-
der Crawford, certain hearsay statements that
are considered testimonial in nature are barred

unless two requirements are met: (1) the declar-

e ()/110 v, /m/)(’lls 448 118,56, 66 (1980).

Fall ()l(:
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ant is unavailable, and (2} the defendant had a

prior opportunity for cross examination.

The

statements as those given under circumstanc-

Court has defined testimonial
es that would lead an objective witness to be-
lieve that the statement was intended to be
used in trial, considering such factors as the
existence of an ongoing emergency and the
nature of the questioning.

Crawford concerned a situation in which
a wife did not testify against her husband per:
state spousal privilege: however. the state l.rmd
to admit her prior statements contradicting
Crawford’s self-defense argument.” Crawford
claimed that admitting these statements vio-
lated his right to confrontation. The Supreme
Court agreed and held that the Confrontation
clause required not only that the declarant be
unavailable, but also that the defendant had
had a prior opportunity for cross-examination,
before certain statements (those that are testi-
monial in nature) could come into evidence.”
When applied in a criminal case, general hear-
say exceptions, such as those discussed in the
previous section, may fail to meet the require-
ments laid out in Crawford, violating the de-
Sixth

protected. right to be confronted with his or

fendant’s Amendment, constitutionally

her accuser.

Missouri has a hearsay exception explic-
itly applied to eriminal proceedings.” Under

o Crawford o. Washington. 541 U.S. 36, 68 2004,
“Where testimonial evidenee is at issue . . the Sixth
Amendment demands what the common law required:
unavailability and a prior opportunity for cross-examn-
mation.”).
2 See id. at 40.
% See id. at 68
“ ABRAMS FT Al \‘l[/}f‘('l note 5. at 226 {quoting

Mo. Rev. Stat. §491.0751. “IA n otherwise inadmissible
slaternent (*(’mvmmn a sex erime made by a victim
under fourteen] is admxsuhlv in a criminal proceeding
as subslmmw evidence to prove tlu lmlh of the matter

Jord,Hawaii’s general h

the statute, the first part of the Crawford test

is satisfied because the child either testifies or
s “unavailable™. However, the second require-
ment under Crawford (that the defendant have
an opportunity to cross-examine the declarant)
is not. In its first case applving Crawford. the
Missourt Supreme Court, en bance, held that if
the out-of-court statement was testimonial, the
defendant was guaranteed the right to cross-ex-
amination granted by the Sixth Amendment.®
The court’s decision implies that the Missouri
rule leans too far in the way of protecting the
child deelarant at the cost of the defendant’s
constitutional right to confrontation.

Hawaii’s  general hearsay exception
maintains this balance of public policy and con-
stitutional rights. Though added prior to Craw-
rarsay exception “was ...
recommended by the Hawaii Supreme Court
in its Final Report of the Committee on

37-38 (1991

ibility eriterion:

Hawaii Rules of Evidence @

'Tihe bottom-line reli 'That
he time, content, and circumstances of the

statement pm\ulv strong assurances of trust-

-

worthiness/ s intended to countenance

only those hearsay statements that are ‘so

asserted if: *71) The court finds, in a hearing conducted
outside the presence of the jury that the time, content
and circumstances of the statement provide sufficient
indicia of reliability: and (2a) The child testifies at the
proceedings; or (b The child is unavailable as a witness;
or (¢) The ¢ IuM is otherwise phsically available as a wit-
ness but the court finds that the significant emotional or
psyehological trawma which would result from testifying
in the personal presence of the defendant makes the
child unavailable as a witness at the time of the eriminal
proceeding.”) (increased from the age of twelve).

B State o, Justus, 200 SSW.3d 872, 874/ \10 200065,

2 HAW, REV. STAT ANN. § Rule-804 {LexisNe \ls.
Lexis Advance through Act ()( i3 of the 2016 Reg. Legis.
Sess.) 1993 stqmlmnc*ntal commentary to Rule 804.
“What is needed is a hearsay exception that will pro-
vide sufficient safeguards to allow for receipt of reliable
hearsay statements in cases where child declarants
become uﬂd\dlldl)l(’ through inability to remember or
to communicate|.|”)

htt 1 ) [l WP 3o Nio)
ps I/ul\_.jllal\_ullllll\.ll IS:Weramerca-eatl/ \..I|J/ O/ IJJJI Z
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reliable that cross-examination does not ap-

pear necessary.”"" However, Hawaii’s rule

“does not affect the opponent’s right . . . to
call and to cross-examine the declarant con-
cerning the subject matter of any statement
received .. .7
Evidence balance the policy behind a general
hearsay exception with the defendant’s right
to confrontation.™

Not all

been tested against the Confrontation Clause.

general hearsay statutes have
Presumably, states tailored their child sexual
abuse hearsay exceptions to the Roberts stan-
dard of sufficient indicia of reliability. However,
criminal defendants have a Constitutional right
to be confronted with their accuser, as the Su-
preme Court explained in Crawford. General-
ly, if the child testifies, testimonial statements
are no longer prohibited. This is so because
“Crawford allows admission of [testimonial]
child testifies at trial and is

The New Jer-

statements if the
subject to cross-examination.”

3 /{/

TOHAW, REV. STAT ANN. § Rule-804 {LexisNexis,
Lexis Advance through Act 3()5 of the 2016 Reg. Legis.
Sess.)
#fd. (clarifying that The rvight of cross-examination

of an uxm\(nldhl(r" declarant, according to the Hawaii
Supreme Court’s Final R(*pm'l of the Commitiee on
Hawait Rules of Evidence 36 (1991}, is inserted to assure
opponent’s cross-examination of a Iu‘,a,rsay declarant
who “testifies to a lack of memory™ concerning the sub-
ject matter of the hearsay statement and thus becomes
unavailable under subsection (233 of this rule. HAW,
REV. STAT. ANN. § Rule-804 {LexisNexis, Lexis Advance
through Act 263 of iiw 2016 va. Legis. Sess.) 1993 sup-
plemental commentary to Rule 804.

7 Mosteller, Crawford’s Impact, supra note 15,412

2005): see alsn /")r)/)/(’ . Sundling. 965 N.1.2d 563, 580 (111
App. Cr. 2012
because M.D.ﬂ appeared’ for cross-examination at trial
within the meaning of Crawford, any of his prior state-
ments offered at trial was a constitutional nonevent.”™;
State . Williams, 400 S.W.3d 904, 907 Mo. Ct. App. 2013
tholding that when a victim testified at trial and was
available for eross-examination regarding both her in

“For purposes of the confrontation ¢ lause.

court testimony and questions about her te stirmony con-

Published-by-Bioital€

T Therefore. the Hawaii Rules of

sey Supreme Court explained that “when the
declarant appears for cross-examination at trial,
the Confrontation Clause places no constraints
at all on the use of his prior testimonial state-
does not bar

" because Clause

admission of a statement so long as the declar-

ant is present at trial to defend or explain it.™

The Confrontation Clause 1s also sat-
isfied if there was an opportunity for earlier
confrontation should the witness currently be
This 1s what Mosteller

unavailable. calls “past

confrontation plus present unavailability princi-
ple.™ In other words, if the child declarant is,
9071993 currently
must have had a prior opportunity to cross-ex-

child.®

unavailable, the defendant

amine the

tained in Exhibit 1, the previously videotaped statement
of Victim at the Child Advocacy Center. Consequently,
the admission of State’s Exhibit 1 did not violate Defen-
dant’s rights under the Confrontation Clause).
o State v. Budea, 949 A2d 761,775 (N, 2008
Crawford, 541 U.S. at 59 n 9.

% Mosteller, Crawlord’s Impact. supra note 15, at 415
{arguing that “when a prior statement produced ex
parte by government agents is offered from an available

it(]ll(‘)l!l’lg

declarant under the principle that subsequent eross-ex-
amination justifies admissibility, the definition of what
constitutes an adequate nppnr(‘m'lit\ to cross-examine
should be rigorously enforced.”); Robert P Mosteller,
Remaking Confrontation ( Lm.w and Hearsay Doctrine
Under the Challenge of Child S(*xuz‘ti Abuse Prosecu-
tions, 1993 UL 1L L. Rev. 691, 762 (1993 Thereinafter
Remaking Confrontation|.

¥ Ihmw h beyond the scope of this paper. it should

be nuhwl here that some rebuttals to a Confrontation
violation come in the form of a forfeiture by wrongdo-
ing argument. In other words, “one who obtains the
absence of a witness by wrongdoeing forfeits the consti-
tutional right 1o confrontation.” However, clourts have
not determined whether a maltreatment perpetrator
similarly forfeits the right to confrontation where he [or
shel selected a vietim who is likely too young to testity
at trial”. ABRAMS ET "\l,’.,.vu/)m note 5, at 235 iquoting
Davis v. Washington, 547 U.S. 813, 833 2006; see also
Jennifer Long. John Wilkinson & Julie l\d\\ 10 Strategies

e

Jor Prosecuting Child Sexual Abuse at the Hands of a /fmm/;

Member, STRATEGIES, Sept. 2011, http:/www.aequitas-
resource.org’ 10_Strategies_for. Imsuuhng}:hil(LSc‘fx—
nal_Abuse_at_the. Hdmls ()I _a_Family_Member.pdf

A —
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As the LS. Supreme Court held, if a
statement is testimonial, the defendant has
a right to be confronted with the declarant.
Therefore, there will only be a confrontation
issue in a criminal proceeding if the statement
that the prosecution tries to admit is testimoni-
al. If the statement is deemed to be testimonial
in nature, even though the declarant is unavail-
able and the staterment was admussible under
a hearsay exception, the second Crawford re-
quirement [that the defendant have a prior op-
portunity for cross examination) will need to be
cleared. If the child has previously testified at
a deposition in which the defendant’s counsel
had an opportunity to cross examine the child,
then Crawford is satisfied and the statement
can come in without the declarant even if the
statement is deemed to be testimonial.

“‘Unavailable” on the stand

The circumstances in which the defen-
dant’s confrontation right has been satisfied are
not always clear”” Crawford only requires an op-
portunity for cross-examination.” For instance,
the defendant’s right has been satisfied if he or

she has the opportunity to cross examine the

7 .S’('(’ In re Brandon £, 992 N.E.2d 631, 664-67 (111 App.
201735 *Despite M.'s apparent unwillingness or inabil-
ity to lesllf v on direct examination dhom these events,
ML dppmu ed’ for cross-examination at trial within the
meaning of the confrontation clause . .. because de-
fense counsel could have cross-e \cnnm(-d her but chose
not to do s0.”7%: see also State v. Painter, No. COAD4-896,
2005 N.C. App. LEXIS 2000, at *1 [Cr. App. Sep. 20.
2005 ‘holding “that the child satisfied Crawford and the
Sixth Amendment by testifving and being subject to
cross-examination” (lmpnv hv(hlid s memory loss. .
# S‘(’(’ Mosteller, Crawlord’s lm(nul supra note 13, at
“The Confrontation Clause is still sahs[ ed by an
(‘mphash

unmlnl)m :d opportunity 1o cross-examine”.
added} “The Clause is not satisfied hy the prosec ution
\uupl\ nml\m(f the witness available at a prior hearing
or calling the witness to testify at a pretrial hearing Ihdl
has no consequences other than to render the testi-
mony admissible if the witness later becomes unavail-
able™

child declarant at a video recorded deposition
or similar procedure.” Even if during this prior
opportunity the child “witness is unresponsive
ranswers most questions with °I don’t know’
or-ldon’tre "dl the right to confrontation has
been satisfied.”™ However, some courts have
added a r('quircmcnt that the defendant have
an opportunity for effective cross-examination. ™

For example, in Pennsylvania, a trial
that the child,
old at the time and four-years-old at trial, did
testify
eo taped interview into evidence. However, the

court determined three-vears-

and, therefore, allowed a testimonial vid-

Supreme Court of Pennsylvania, taking a more
narrow view of Crawford, held that the defen-
dant did not have an opportunity for effective
cross-examination and that due to “"A.D.s in-

ability to speak and physical recoiling . . . the
juvenile, 672-80, 1209-1216 court improperly

deemed A.D. to have been available for cross-

examination™.™ Thus, in Pennsylvania, mere
[fn"vsom‘,(‘ on the witness stand is not enough
to satisty Crawford. Under Pennsylvama’s the-
ory, a (fhl]d who is physically available may be
unavailable for the purpose of confrontation.™

The Federal Rules of Evidence lay out eriteria

w S’m' S'/(J/() o. Griffin, 202 S.W.3d 670, 672-80 Mo. Ct.
App. 2006}

0 ABRAMS ET AL Lsupra note 5, at 232 (citing Pan-
tano v. State, 138 P.3d 477 (Nev. 2006 Mosteller, Craw-
ford’s Impact, supra note 13, at 419, reading in an
(uidnmnal requirement of “public accusation” in order
for these prior statements to satisty Crawford. *To be
sufficient. what occurred at that prior proceeding must
itsell’ meet this model of both public accusation and
cross-examination.” .

o See dnre VO, ‘1(’)’) "\ 3d 1199, 1209- 1216 (Pa. 2014,
© I re NCL 105 A3d 1199, 1216 17 (Pa. 2014,

i See Mosteller, Cr a\\{nrd bmpact, supra note 15; sec
/I/S()/ *r)/)/(' 0. c’/zru’/)/mv 15 N.E.5d 808, 819 (HL App.
2014) “Generally, if a witness physically appears, takes
the s{.md under oath, and willingly answers counsel’s
questions, that witness is :mulahlv for cross-examina-
tion for purposes of the confrontation clause.”,.

https/digitatcommons:wctamerican-edutclprvol3fiss3/2
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that the judge must use to decide whether the
child declarant 1s unavailable as a witness:

A declarant 1s considered to be un-
available as a witness if the deeclarant:
(1} is exempted from testifving about
the subject matter of the declarant
statement because th(‘% court rules that
a privilege applies; (2 refuses 1o tes-
tifv about the subject mdtlc r despite
a court order to do so; (3 testifies to
not remembering the suh;mt mat-
ter; (4) cannot he present to testify at
the trial or hearing because of death
or then-existing infirmity. physical ill-
ness, or mental illness; or (57 is absent
from the trial or hearing and the state-
ment’s proponent has not been able,
by process or other reasonable means,
to procure: (A} the declarant’s alten-
dance, in the case ol a hearsay excep-
tion under Rule 804/b1( 1 or (; or(B)
the declarant attendance or te s(mmn\
in the case of a h,(;us(p exception un-

der Rule 804'b)2),

2

The pertinent part of these criteria is the
portion in which the declarant testifies to not
remembering the subject matter. The Federal
Rules [;nm/n!(*, that if the child declarant testi-
fies to not 1'(,\,nwmI,)(a-rmg the Sl;l])'](",(‘( matter,
the child

witness ™. % If the defendant did not have a prior

is considered to be unavailable as a

opportunity to cross-examine the child declar-
ant, and the child is deemed to be an unavail-
able witness because the child testifies that he

or she does not remember the abuse, any tes-

BOFED. RUOEVID. 804b1( 1 is the exception for former
testimony and 804(b1 6! is the exception for a state-
ment offered against a party that wrongfully caused the
declarant’s unavailability.

©OFED. RCEVID. 804:a: 804:h (2} is the exception for

a statement under the belief of imminent death. oth-
erwise known as a dving declaration, 804:b1(3) is the
exception for a statement against interest. and 804'h

A is the exception for a statement of personal or family
history.

ORED. ROEVID, 804/a.

Published by. nmnal Commaons.@.American University Washlnqton

timonial statements that the prosecution could
have admitted at trial will be barred.

FRE 804/

may be used as a sword or a shield. The pmst‘—

Whether intentional or not,
cution may want to utilize the hearsay exception
for former testimony.” in which case the child
must be unavailable as a witness in order for
the hearsay exception for former testimony to
apply. However, if'in establishing that the child
declarant s unavailable because he or she testi-
fies to not remembering the subject matter, the
defense can object to the competency™ of the
child witness and, if the court agrees, essential-
Iy prohibit the prosecution from admitting any
testimonial statements that the defense has not

had an opportunity to cross-examine.

The general rule is that “lejvery person

is competent to be a witness™ including child
sexual abuse vietims.™ However, “[t he courl
should exercise reasonable control over the
mode and order of examining witnesses . . . 50
protect witnesses from harassment or
= In Ohito,

vounger than 10 years old are incompetent to

as to;
undue embarrassment. “children
testify if (ajthey are incapable of receiving just
impressions of the facts and transactions re-
specting which they are examined, or of relat-

T Mosteller, Crawford’s Impact, supra note 15, at 418-19
“in those cases where the witness repudi-
tends to damage the

sugge snn“ |
ates hm accusation, that denial |
prosecution’s case. Thus, . . . the ]n'usv('m'iun suffers the
harm of presenting a witness who (\\(‘ulp:\l(“ the defen-
dant and thereby damages the governme nt’s case” ..

® Personal know lodiw of the subject matter is neces-
sary Lo be a competent witness according to the Federal
Rules of Evidence. FED. R, EVID. 602, Need for Person-
al Knowledge

“OFED.RCEVID. 601, Competencey to Testify in General.
MOABRAMS ET AL supra note 5. at 235-36 ~“In many
states . .. child sexual abuse vietims of any age are
compete n! as a matter of Iaw to testify Aimut the abuse,
Victims as voung as three have testified.”™ .

OFED. ROEVID. 611 a3 . Mode and Order of Exam-

une Wilngsses ; uL_Pr(*svnlirw Lvidence.
&oﬂeoeo Taw, 301 5
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ing them truly.”™ If the child is not competent
to testify, then testimonial statements are inad-
missible unless the defendant had a prior op-

portunity for cross-examination.”

Most cases that are taken to trial by the

prosecution are cases in which the child will
testify.” However, “liln their study of criminal
trials, Goodman and colleagues found that chil-
dren’s greatest fear was of seeing the defendant
in court.™ The study, which in('lm'le(l four-to
eight-year-olds, found that even with “efforts to

make the experiment as comfortable as possi-

ble for the children, 25% of the children ‘re-
fused to testify, either by outright refusal or by
appearing distressed so that the [research assis-
tant] judged that the child should not contin-
ue Therefore™ * Therefore, it is likely that even
with preparation, the child declarant may not
be (’ilconmd available for purposes of satisfying
the Confrontation Clause, preventing the entry
of statements considered testimonial. The re-
sult is greater emphasis on and scrutiny of the
circumstances under which the child made his
or her statement, including such factors as the
existence of an ongoing emergency.

2 Ohio v, Clark, 135 S. Cr. 2173, 2178 (2015) {quoting
OHIO R.EVID. 601AY (Lexis 20107 {Scalia concur-

1 (“ltfhe inconsistency of [the child’s] answers . ..
maidie him ine ompetent to tvsm,

5 Clark supra note 52 {providing an example of a
child who was unavailable to k,shf) per the Ohio gov-
erning stalute’.

3 See Thomas D. Lyon and Julia A. Dente, Child Wit-
nesses and the Confrontation Clause, 102 ). OF CRIM. L.
AND CRIMINOLOGY 1181, 1219 22012 http:/www.
nebinlm.nih.gov/pme/articles’ PMCA21] 2261/

% ld. (citing Gail S, Goodman et al., Testfying in Crim-
tnal Court: Emotional /"//'('*('!s‘ on Child Sexual Assault
Victims, 57 MONOGRAPHS SOC. RES. CHILD DEV. 1
v ‘199./3;,

B fd at 1220 [quoting Gail S. Goodman et al., face-to-
Face Confrontation: Effects of Closed-Circuit Technolog 2y on
Children’s Eyewitness Testimony (m(/ Jurors’ Decisions. .),l L.

& HUM. BEHAY, 179 (1998

2. Ongotng emergency

Clause is

at 1220 The

only triggered if the statement being

Confrontation
admitted
is testimonial. The most general definition of a
testimonial statement is a stalement made “at a
preliminary hearing, before a grand jury, or at
a former trial; and to police interrogations.™
This initial definition of testimonial was vague.
The Court offered greater guidance in a line
of cases following Crawford. In Davis v. Wash-
ington, the Supreme Court further narrowed its
definition of testimonial:

Olut-of-court  statements (1} are
non-testimonial “when made in the
course of police interrogation under
circumstances  objectiv el‘&\, indicating
that the pmndn purpose of the inter-
rogation is to enable police assistance
to meet an ongoing emergency,” but
(2 are testimonial “when the circum-
stances objectively indicate that there
is no such ongoing emergency, and
that the primary purpose of the inter-
rogation is to establish or prove past
events potentially relevant to later
criminal prosecution.™®

Davis provided one example of a statement
made during the course of an ongoing emer-
gency. The Court held that a statement made
during a 911 call is a statement made during
the course of an ongoing emergency.” The pol-
icy behind the non-testimonial nature of state-
ments made during an emergency:

is not unlike [the logic] justifving the
. i L i “ . . L&
excited utterance exception in hearsay
law. Statements “relating to a startling
event or condition made while the

S People v. Vigil, 127 P.3d 916, 921
Crawford, 341 US. at 51).

B OABBRAMS ET AL supra note 3, at 232 [citing Davis o.
Washington. 547 U.5. 813, 813 (2006; and its companion
case //(imimm o. Indiana, 547 U.S. 813 2006,

M Daers, 547 ULS. at 822

(Colo. 2006} {citing

10

165
https: //dlm'ralrnmmnnﬁ W(i american edu/rln/vol%/mﬁ/Z
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declarant was under the stress of ex-
citement caused by the event or con-

601

dition.” are cannot form a falsehood.

However, “whether an emergency exists and is
«'n’l(mimg‘ 1s a highly context-dependent inqui-
ry".% Based on Davis it would seem that to an-

swer the question of whether an ongoing emer-

gency exists, the Court must apply a totality of

the circumstances tesl.
3 /lfla/1(/(1/(')/;,)«' reporters

The standard laid out since Crawford
was put to [he test in a child abuse case, Ofuo

. Clark.”

as {()ll()ws" After noticing marks on the child’s

‘he pertinent facts of that case are

body. a preschool te: u'hm‘ asked the child what
happened to him and who had done it. The
child Dee, Dee.” Af-
ter bringing the marks to the attention of the

“said something like,

“

teacher’s supervisor, the supervisor “called

child abuse hotline to alert authorities about
the suspected abuse.™

Because Ohio has a mandatory reporting
statute under which the teacher was required to
report the suspected abuse to law enforcement,
the defendant, Clark, argued that the teacher
was acting as an agent of law enforcement, and,
the child’s statements to her were

When
competent to testify at trial as per Ohio’s child

therefore,

testimonial. the child was deemed in-

competency statute, Clark argued that admis-
sion of the testimonial statement violated his

right to confrontation.™

9 Michigan v. Bryant, 562 U.S. 344, 361 |
FED. R. EVID. 803 324 see also MICH. R
S e ar 363.

5 State v. Clark,

2011 (quoting
DAY H) 8032

2013-Ohio-4731, 137 Ohio St. 3d 346,

342 22013
& )/110«' (/(/1/\. 35 8. Cr 2175, 2178 2015,
64 /(/

Ohio, like many states, has a child com-
petency statute. Ohio’s statute deems “children
vounger than 10 vears old .
if they -

. in(tnmpm‘mn Lo

testify ‘appear incapable of receiving

jnst impmssi(ms of the facts and transactions

respecting whi(‘h they are (*,x:unin(‘(l or of re-
342 2015

g(?l'mml h

lating 3 . them tralv.™. Similar to the

Missourni earsay slatute, discussed
above,
abuse in because there were suflicient indi-
cia of reliability. The Supreme Court of Ohio

ruled that allowing the statement in violated

the defendant’s right to confrontation because
“no ongoing emergency existed . ... Rather, his

teachers acted to fulfill their duties to report
abuse. .. . At a minimum, when questioning a
child nbnut suspected abuse in furtherance of
2151.421.% a teacher

“apacity as both an instructor and

a duty pursuant to O.R.C.
acts m a dual
as an agent of the state for law-enforcement
purposes.”®

In Clark, the Ohio Supreme Court rea

soned that because of Ohio’s l'xmm‘]amr“\g re-

porling statute, the t f~'whm' who questioned the
child was acting as an agent of law enforcement,
making the child’s statement testimonial.® Man-
datory reporting statutes are motivated by the
welfare of the child.” In Hawaii, mandatory re-

porters are identified by statute and include:

@ Id. lquoting OHIO RUEVID. 601T/A) (Lexis 2010
66 ()hm 5 mamidlm\ reporting statute
S Srare v, Clark. 2013-Ohio-4731, 137 Ohio St. 3
f)”() \l ;.ul;! )‘)l
8 Clark, 135 S.CL 2173, 2178 22015
W See, e.g.. HAW. REV. ‘%’I AT \\\ S"” }-1.1 ‘Thomson
Reuters, \\(*sl through Act 229 of the 2016 h(w Sess.
{The purpose of Hus measure is to n*qunv ﬁldn e -
bers n[ public or private schools, agencies, or institu-
tions who, in their professional capacity, have reason to
believe that child abuse or negleet has ()(’('lll'l"(‘,(], or that
there is a substantial risk that a child may be abused or
neglected in the foreseeable future, to immediately re-
port the abuse or neglect 1o the Department of Human
Services. This measure will ensure timely reporting and
investigation of suspicions of ¢ luld abuse and neglect

d 346,

Fall 2016
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(1) Any licensed or registered pro-
fessionals of the he raling art and any
health-related occupation who exam-
ines, attends, treats, or provides other
professional or specialized services
including, but not limited to, physi-
cians, including physicians in training,
psychologists, dentists, nurses, osteo-
pathic physicians and surgeons, op-
tometrists, chiropractors, podiatrists,
pharmacists and other health-related
professionals; (2} [employvees or offi-
cers of any public or private school; (3)
‘elmployees or officers of any public or
private agency or institution, or other
individuals, providing social, medical
health services,

hospital, or mental

including financial assistance;

mployees orofficers of any law enforce-
ment agency, including, but not limit-
ed to, the courts, police departments,
correctional institutions, and parole or
probation offices; (5} [ijndividual pro-
viders of child care, or employees or
officers of any licensed or registered
child

ilar institution; {

sare facility, foster home or sim-

mledical examiners
or coroners; and (7] [elmployees of any
public or private agency providing rec-
reational or sports activities.”

In Hawaii, the number of mandatory report-
ers have various capacities which supports the
purpose of the rrml')dm()ry rep(,n*l,ing statute:
to ensure a quick response to suspected child
abuse. However. given the various roles of man-

by requiring mandatory reporters to report directly to
the Department of Human Services rather than to a
person in (*har«rf‘ or a designated delegate.).

T HAW, REV. STAT. ANN. § 350-1.1 (Thomson Reu-
ters, West Ihmwfh Aet 229 nf the 2016 Reg. Sess.): see
also DEP™T OF HUMAN SERVS., CHILD WELFARE
SERVS., A Guide for Mandatory Rv porters, 2-3 Therein-

datory reporters, it may be ineffective to treat
all reporters the same under the law.

In the state of Hawaii, the above listed
mandatory reporters will be guilty of a petty
misdemeanor if the person or entity “knowingly
fails to report an incident involving child abuse.

. or who knowingly fails to provide addition-
al information, or who prevent another person
from reporting such an incident”™.”" An addition-
al wqum‘m( nt of mandated r eporters is that he
or she “allow the Child Welfare Services [CWS]
investigator to interview the child vietim without
the /)mc,'n/.s or caretakers present” * The next step
in the process will be for a social worker to n-
vestigate the claim of abuse. It the social worker
feels that
means of helping the child . ..

“legal itervention is necessary as a
, a petition will

73

be prepared and filed in Family Court . . ..

However, “CWS forwards all reports to the po-
lice and the police determine whether they will
}

conduct a eriminal investigation™.”

A timely response is a reasonable mea-
sure to secure the immediate safety of the child,
and establishing mandatory reporters furthers
this purpose. In Clark, the Supreme Court of
the United States determined that “the child’s|
statements occurred in the context of an on-
going emergency involving suspected child
abuse.”” The Court went on to explain:

When L.P’s teachers noticed his inju-
ries, they rightly became worried that

7 Mandatory Reporters Guide, supra note 70, at 3.

o Id oat 4. See also STATE OF HAWALL DEP'T OF
FIUMAN SERVS., A Guide to Child Welfare Services

5 (2015 Thereinaftter Child Welfare Guide; HAW, REV,

§ 587A-1112) [LexisNexis, Lexis Advance

lhmugl Act 263 of the 2016 Reg. Legis. Sess.) (emphasis

added}.

7 Mandatory l‘i(‘pcn’tm‘s‘ Guide, supra note 70, at 5.

Family Court is a civil proceeding and, therefore, will

not raise Confrontation Clause issues.

7 e, supra note 72, at 6.

4 Child Welfare Guid

after Mandatory Re ‘mllms Guide!. o Ohio o, Clark, 135 S.Ct. 2173, 2181 (2015,
https://d:g:talrnmmnnr wel-american nrh |7r|p/\ln|2/|cc?/') . 12
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the 3 year-old was the victim of se-
rious violence. Because the teachers
needed to know whether it was sale to
release L.P. to his guardian at the end
of the day, they m‘(dt d to determine
who nnghl be abusmg the child. Thus,
the immediate concern was to protect
a vulnerable child who needed help.”

Statements made in this context are not testi-
monial because statements made during ongo-
ing emergencies are not testimonial in nature.

In State o. Buda, another child abuse
case, a mother rushed her three-year-old son to
the local emergency room because of physical
injuries that she saw on the back of his neck
are of her

after the child had been in the

friend with whom she and her son lived. Be-

boy-

cause the medical professionals assessing N.M.
concluded that N.M,
they contacted DYFS’s [Division of Youth and

exhibited signs of abuse,

‘amily Services| Office of Child Abuse Con-
trol, and a member of its Special Response
Unit, Miriam Nurudeen, promptly responded.
After speaking with an investigator from the
County Prosecutor’s Office who, also having
responded to a call, was already at the hospital,
as well as the examining physician, Nurudeen
interviewed N.M.”” The statements made by the
child to the Special Response Unit representa-
tive were deemed non-testimomal because the
DYFS worker was responding to an ongoing
emergency.” The court then went on to assess
the roll and purpose of the Division of Youth

and Family Services.

76 /(1]

State v. Buda, 949 A.2d 761, 766 (N.J. 2008).
# Buda, 949 A.2d at 778, (stating that DYFS worker was
responding to a lif culhrmlmmw emergency no different
in kind than the function b(\m«r performed by the 911
operator in Davis; she was seekmga information from a
victim to determine how best to remove the very real
threat of continued bodily harm and even death from
lhns lhwv year- «)ld (‘hlld

The role of DYIFS in New Jersey appears
to be assessing the immediate safety of the child.
By law. DYFS must report suspected child abuse
to the county prosecutor.” In New Jersey:

. DYFS, the civil authority, must
pm\ l(l(‘ information about suspected
abuse and neglect to the county pros-
ecutor, the criminal authority,” and
... " bly regulation, the [')[‘(N("(‘UI,(LH‘ s

e*qmrei to (()nsull with DYFS about
whether a criminal investigation 1is
necessary and to inform DY l* S when
a decision is made to initiate eriminal

e ety . MR
proceedings.

However, the DYFS representative, working in
his or her normal capacity will “not be] collect-
ing information about past events im‘ prosecti-
torial purposes, but gathering data in order to
assure a child’s future well-being.™ New Jersey
places emphasis on the role of the individual
interviewer as well as the purpose of the inter-
view in analyzing the testimonial nature of the
child’s statement. This reinforces that manda-

tory reporter status alone is not dispositive.

DYFS shares the same roll and purpose
(CW5S)

Justice Center as they work

as Hawaii’s Child Welfare Service and
the Children’s
in conjunction with the Hawaii’s Child Wel-
fare Service (CWS)

tice Center as they work in conjunction with

and the Children’s Jus-

the Hawaii Police Department: assessing the
| 2
[L.ike

that requires DYES to report suspected child

immediate safety of the child.™ the law

abuse to the county prosecutor, Hawaii has a

AN STAT. § 9:6-8.36a (LexisNexis, Lexis Advance
through New Imw\ 217th First Annual Session, L.
2016, ¢. 14).

8 Buda, 949 A.2d at 779 [quoting State v. PZ., 703 A.2d
901, 917 (N.J. 1997 (alterations in original}.

B Buda, 949 A 2d at 780,

¥ Interview with Jasmine M. Mau-Mukai. Director,
Hawaii State Chapter of Children’s Justice Centers, in
[l()nnlulu ”d\\ (Apr. ".l()l()
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similar cross-reporting law.® Atissue is at what
point in the process, the purpose moves from
the protection of the child to the prosecution
of a crime. After all, mandatory reporters are
required to report to the Department of Hu-
man Services, CWS or the police.® And. even
if the report is made to CWS, all CWS reports
are forwarded to the police department any-
way.® Under New Jersey's interpretation, how-

ever, Child Welfare Services and the Children’s

Justice Center will not be deemed agents of

law enforcement singly based on the fact that
these agencies are required to report suspected

abuse to the police department.

The Supreme Court of the United States
in Clark indicated that “/m/andatory reporting
statutes alone cannot convert a conversation
between a concerned teacher and her student
into a law enforcement mission aimed primar-
ily at gathering evidence for a prosecution.” *

4. Nature of the questioning

In applying the totality of the circum-
stances test, to determine the testimonial na-

ture of the statement, the Court instructed
that the analysis be objective. In Crawford, the
Court adopted a standard, albeit a vague one,
by which statements would be deemed testimo-
nial: Would “an objective witness reasonably

. believe that the statement would be m(ulabl(?
for use at a later trial™™ Michigan o. Bryant fur-
ther defined this objective witness standard by
evaluating the primary purpose of the inter-

rogation, recognizing the ongoing emergency

8 See HAW, REV. STAT. ANN. § 350-2.

Mandatory Reporters Guide, su/)/a note 70, at 5.
Child Welfare Guide, supra note 72, at 6.

5 Ohiov. Clark, 135 S. Cr. 2]7’.2 83 2015,

Crawford v. U(zs/nnﬂ/m/ 41 1S, 36, 52 (2004 (quot-
ing Brief for Nat’l Ass'n of ( riminal Def. Lawyers et al.

as Amici Cuariae 3 Suppmlmw Petitioner, (/ﬂw/mz/w
Washington, 541 U.S. 36 (2004} (No. 02- 94107,

test in Davis as just one factor to consider.™ In
Bryant, the Court addressed the formality of
the interrogation as being another factor indi-
cating the presence of an ongoing emergency.
The Court stated that “formality suggests the
absence of an emergency and therefore an in-
creased likelihood that the purpose of the in-
terrogation is to ‘establish or prove past events
p()t:(‘ntzmllv relevant to later criminal prosecu-
tion.”[However, informality does not necessari-
Iy indicate the presence of an emergency or the

lack of testimonial intent.”™

According to the line of
Crawford, 1

lvzed from the perspective of an objective wit-

rases following
he pnmar\ purpose fest was ana-

ness. However, in Clark, the Court stated that/d.

ltatements by very young children will rarely.
lf ever, implicate the Confrontation Clause.” 0
In his concurrence, Justice Scalia went so far
as to say that young children are incapable of
forming the requisite purpose of crealing a
substitute for in-court testimony.” Supporting
this position, an Amicus brief submitted by the
American Professional Society on the Abuse of

Children stated that “/rlesearch on children’s

understanding of the l(*a l system finds that”

voung children ‘have little understanding of

prosecution.”™ If this dicta were incorpo ated
into the analysis for child sexual abuse cases.
no statement made by a child would be consid-

ered testimonial.

8 Michigan v. Bryant, 562 U.S. 344,366 20117 "As Davis
made ¢ lmx, whether an ongoing emergency exists is
simply one factor-—albeit an important factor - that
. E } b . . . - .
informs the ultimate inquiry rw";n'«lmw the “primary
& & .

pxupnsv Tof an mhlmg ion.”
¥ 1d. {quoting Dayvis, 547 LS. at 822,
0 //(u/( 135 S. Ct. at 2182,
St Jd at )lb’ ‘Scalia, J concurring) “His age refutes the
notion that h(* is capable of Immmn such a purpose.™.

I | )
57
B Clark, 135 S, Croat 2182 (quoting Am. Prof’l Soc’y

Abuse ul Children as Amicus Curiae 7, and n. 5
135 S, Cr. 2173 2015

on the /
(collecting sources), Ohwo o. Clark,
No. 13-1 i"‘_.

-
NN

https //Alnlf:lrr\mmnnc \Alrl american Qr‘lll/rlh/\l!‘\l: /|cc1 /')
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The dicta indicating that children do not
understand the legal svstem and are incapable
of forming the purpose of creating a substi-
tute for in-court testimony leaves unanswered
questions. Some of the subsequent issues in-

*hild,

whether the standard of assessing the primary

clude whether there is a cut-off age of the ¢
purpose of the child’s conversation would be
that of a reasonable child in similar circum-
stances, how differing developmental stages
of children comes into play, and whether the
objective witness is to presume that no child
could possibly intend to create out-of-court
testimony. In State o. Snowden, a pre-Clark case,
the Maryland Court of Appeals “held that "an
objective test, using an objective person, rather
than an objective child of that age. 1s the appro-
priate test for determining whether a statement
is testimonial inn. nature..”™” But, in Clark, the
Court went on to say that even if the primary
purpose test is satisfied, this is not complete-
Iy determinative. Statements that “would have
been admissible in a eriminal case at the tme
of the founding™ are not prohibited by the Con-

frontation Clause."

3. Interest of the child

the
ated certain communications as

On the other end of

courts have tre

8{)(5(’?[1’”“).

non-testimonial based on the questioner’s con-

" Deborah Pavach, Silencing the Victims in Child Seaual

Abuse Prosecutions: The Confrontation Clause and Chil-
dren’s Hearsay Statements /)’('/('m" and After Michigan o.
Bryant, TOURO L. R. 85, 122 2012 hup (i]“‘lidl( om-
mons.tourolaw.edu/cgi/viewe ontent. cgi? artic l 1137&-
context=lawreview [quoting Stare ¢ ‘m(mv/{*ﬂ 867 A.2d
314, 329 (Md. 20057; see also Joan S. Meier, Response,
Ohio v, Clark, GEO. WASH. L.. REV. DOCKET {June

22,2015, hupwwwgwlrorg/ohio-v-clark/ (suggesting

that “many state courls have lu*( n more protective of
the confrontation right in cases involving children than
a md;nxm of the h wh Court believes is ¢ unsntntmnail\
required”).

" Clark, | 4)9:9:{ Ct. at 2180.

ublished-by

cern for the interest of the child.”™ For exam-
ple, in Herra-Vega o. State, a Florida case, the
court found that a “three-vear-old’s statements
to her mother and father reporting a touching”
were not testimonal.™ This is most likely due
to the "iniinmt(* nature of the parent-child re-
lationship™. Similarly, Pantano o. State, a Neva-
da case, expanded further on this public poliey
stating that “a] parent questioning his or her
child regarding possible sexual abuse is inquir-
ing into the health, safety, and well-being of the
child.™™ In that case the court also addressed
the negative consequences to the parent-child
relationship that would rvesult if “such parental

questioning [were characterized as the gather-

ingbrams 483. of evidence for purposes of liti-
gation”.”To leave the parent-child relationship
unhindered, the courts refrain from classifying

those communications as testimonial.

Similarly, statements made to others
such as friends have been held to be non-tes-
timonial. For instance, the California Supreme
Court held that a “12-vear-old . . . victim’s state-
ment to a friend at school thm the defendant
stepfather had been fondling her for some
time and she intended to confront him”™ was
non-testimonial.'"™ When statements are made

to physicians or other medical personnel for

95 See Clark, 135 5. Ct.at 2181 Fstatements to individ-
uals who are not law enforcement officers. . .are much
less likely to be te slmumml than statements to law
enforcement officers™.

% Abrams BRAMS ET AL swpra note 5, at 233 “'vil'ing
Herrera-Vega o, State, 888 So.2d 66, 69 Fla. Dist. Cu.
App. 2004},

gl

% 1d. (quoting Pantano . State, 138 P3d 477, 483 (Nev.
20061 Pantano, 138 P3d at 483 (noting that dllh()il“’ i the
statements made to a detective may h‘m‘ been ¢ lasxn(u d
as testimonial, because the child testified, the defense
had an opportunity to cross-examine, satisfving Craw-

Jord's vequirement..

b //
WOABRAMS
o, Griffin, 93 P

ET AL supra nnlv 5. at 2373 leiting People
5d 344 (Cal. 20043

7

et
ot
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the purpose of providing medical treatment,
courts generally characterize these statements

as non-testimonial.'!

Again, the courts seem
reluctant to interfere in the communications

between doctors and patients.

In some cases. courts have determined

that statements made
children assessment centers are also non-tes-
timonial. Statements made by a two-vear-old
“to a non-government employee of Children’s
Assessment Center about sexual assault by the
defendant” was determined by the Michigan
Court of Appeals to be non-testimonial, pre-
sumably because the employee was not a rep-
resentative of the government and there was no

other police involvement at that time. '

However, in other cases statements

made to child protective service employees
were deemed testimonial. In State v. Snowden,
the Maryland Supreme Court held that a “child
sexual abuse victim'’s statement to [a] child pro-
tective services mv(‘slw'uur’ was testimonial in
nature.'” Based on the objective witness test
that the
laid out in Davis and Bryant,”

Supreme Court of the United States

government officers in the production of tes-
timony with an eve toward trial” . . . would . ..
‘lead an objective witness re: 1smmhl\ to believe

that the statement would be available for use

0 See State v. Vaught., 682 N.W.2d 284 (Neb. 2004
{statement made 1o a physiciany; State . Scacchetti, 690
N.W.2d 393 Minn. CL. \p 2005 {statement made to a
nurse prac mmm,xi See also Paul W, Grimun, Jerome .
Deise, and John R. Gritam, 7The Confrontation Clause and
the Hearsay Rule: What Hearsay Exceptions are Testimo-
nial?, 40 U, Balr. L.F. 153, 162-63 2010} (citing Griner ¢.
State, 22 So. 3d 79 (Fla. Dist. Ct. App. 2009} (statement
made to a nurse.

ABRAMS ET AL., supra note 3, at 233 (citing People
. Geno, 683 N.W.2d 687 (Mich. Ct. App. 2004)).
W Id. at 234 (citing Staze v. Snowden, 867 A.2d 314
2005,

G //Aunui-:lrr\mmr\nc wcl.american.edi l/rlr\/\lr\ll/ucc? 12

Md.

to representatives of

‘i nvolvement of

05 However, the courts have not

at a later tral™.
addressed whether the government employee
requires an eve toward trial for the objective
witness to believe it would be used in a later
trial. More than likely, the emplovee’s purpose

at a child abuse assessment center is ascertain-

ing the immediate safety of the child. T o pro-

teet a vulnerable ehild who need s he lp "would

be the immediate purpose in the initial inter-
views and examinations conducted in a child
abuse case.!™ Clark suggests that “statements to
non-police, statements by young children and
statements elicited based on safety concerns

are not testimonial under Crawford” '™

C. Balancing Interests

If ultimately the prior testimony cannot
child and the

The unique

be admitted, the interests of the
defendant should be balanced.
nature of child sexual abuse may account for
the low prosecution rates. The victims of the
abuse often feel ashamed'” and will likely ex-
perience peculiar after-effects such as secre-
cy, helplessness, entrapment and accommo-
dation, which can lead to delayed, conflicted,
and unconvineing disclosures.' Child vietims
of sexual abuse commonly react by accepting
the

theybrams very well may retract

the abuse.' Even when a child discloses
sexual abuse, !
the statement.' The psychological state of the

W fd. (quoting Crawford o. Washington, 541 U.S. 36, 52
20047

WS Ohio v, Clark, 135 S.Cr. 2173, 2181 2015

- Anne R. Trauim, Confrontation Afier ()/u,(,) v, Clark,
NEV.LAW, Oct. 2013, at 20, http:// nvbarorg/articles/
sites/default files/NevadaLawver_Qectt2015_Confronta-
I'ml'x:\ﬁ erOhio.pdf.

W Abrams ET AL supra note 3, at 224.

W8 1, at 239-40 ldentifving the symptoms of Child
Sexual Abuse Accommodation Syndrome;.

7. ar 240.

M0 Jd. (quoting State v. J.Q.. 617 A2d 1196 (N.J. 1993
“Whatever a child says about sexual abuse, she is likely

1o reverse it.”).
: 16

srarygrearetritt
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child when disclosing his or her abuse, leaves

him or her vulnerable to misunderstanding
and accusations of fabrication.”!! The peculiar,
confusing, and possibly unconvincing nature
an be explained:

of the child’s disclosure

however, the nature of the crime makes prose-

cution difficult.'*
The nature of child sexual abuse is such

that the crime typically occurs when the of-
fender is alone with his or her viectim.'"” There-

fore, the child victim may experience fear of

retribution from his or her offender should he
or she disclose the abuse." This is especially
true if the child’s abuser is older or has author-
ity over the child."™ Generally, in child sexual
abuse cases, there is little to no direct physical
evidence of the crime.''® Consequently, more
weight is placed on the child’s disclosure.'” At
the same time, hittle physical evidence leaves

child fab-

the child open to “claim|s] that the

U See Jd at 224.

¢ Mosteller, Remaking Confrontation, supra note 35
at 692 ... proof'in child cases is often problematic.
Children frequently have difficulty testifving effective-
Iv as a result of their different and somewhat limited
abilities to remember, conceptualize, and communicale,
and because of fear and the obstacles presented by the
courtroom setting.”).
5 See ABRAMS ET
Wi
T

"6 Jd. : see Natalie Shure, Why Young Sexual . ‘!s‘s‘(m//
Victims ,/6’// Incoherent Stories, THE ATLANTIC, (Feb.
5, 2014 hitp://www.theatlantic.com/ nmmnak ar-
chive/201 /l,f'()ilxwl1.\;—})01“lg-s(‘\ual ~assanlt-vietims-tell-in-
coberent-stories/2836 13/ ("The very secrecy that makes
the truth ‘unknowable’ is an instrument of the crime,
With no witnesses or credible legal evidence, the “he
said/she said” conundrum ]nmdlls The assailant knows
this, and he can use it to his advantage.”): See also Penn-
sylvania o. Ritchie, 480 U.S. 39, 60 (1987 (*Child abuse
is one of the most <‘li("ﬁ(rult erimes to detect and prose-
cute, in large part because there often are no witnesses
except the vietim.”).
17 See THE ATLANTIC, supra note 116; See also Mo-
steller, Crawtord’s lmpacl, supra note 135, at 426 [~ Cases
involving child sexual abuse . .. often critically depend
on hoarsm to prove the case.”

Al supra note 5, at 224

PMWMMWNWWWW%MWW+M&

ricated the story or suffers memory lapsv.”””

And, *

do not report abuse when formally interviewed

more than a third of suspected victims

in forensic contexts, even when there is clear
evidence that they were in fact abused.” 'V
According to Mosteller:

Tihe child’s out-of-court statements
are sometimes the only, and often the
most important, evidence available to
prove sexual abuse. Adults typically
sexually molest children outside the
presence of uninvolved witnesses; the
perpetrators are usually relatives or
others with access to the child in 1so-
lated settings: frequently physical evi-
dence will be inconclusive or entirely
unavailable; and many times the child
will be unable or unwilling to testify
at trial for a myriad of reasons relat-
ed to age, capacity, guilt, and fear. . . .
Hin-court testimony by a child may
pmdm e emotional and pm&holnmcﬂ
trauma that in some instances will be
long-lasting.™

S ABRAMS ET AL, supra note 5, at 239.

" Michael E. Lamb et al., Structured Forensic Interview
Protocols Improve the Quality and Informaticeness of Inoes-
tigative Interciews with Children: A review of research using
the NICHD Investigative Interview Protocol. 31 CHILD
ABUSE & NEGL l C'T 1201 22007 (quoting 1. Hersh-
kowitz, D. Horowitz, M.E. Lamb, Trends in Children’s
Disclosure of Abuse in Israel: A National Study, 29 CHILD
ABUSE & NEGL. 1203 (2005:; 1. Hershkowitz, D.
Horowitz, M.E. Lamb, Individual and Famdly Variables As-

soctated with Disclosure and Non-disclosure of Child Abuse

in Israel, CHILD SEXUAL ABUSE: DISCLOSURE,
DELAY, AND DENIAL 65-75 (Pipe at al. eds., 2007; L.
Hershkowitz et al.. Dynamics of Forensic Interviews with
Suspected Abuse Victims Who Do Not Disclose Abuse, 30
CHILD ABUSE & NEGLECT. 753 (2006)).

2 Mosteller, Remaking ( “onfrontation, supra note 35
at 692 | utmv 11{1/)//1/1(/" Cragg, 497 U.S, 836, 855 (1990,
{there is a “growing body of academic literature doc-
umenting the psye hnlnnlml trauma suffered by child
abuse victims who must t(‘slifkﬁ in court™.

FFall 2016 Washington College of Law 37
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Therefore, the child may experience trauma
from the abuse in addition to trauma from tes-
abuse.

tifying about the

If the child is available and competent, the
courtl, depending on the requisite evidentia-
ry rules, may use its discretion to determine
if testifying will cause undue trauma to the
child. ™" 1f it has been previously determined
that the child is available and competent to
testify, and there is no finding that testifying
will cause undue trauma to the child, the pros-
ecution must find a hearsay exception that is
applicable. However, there are some optional
measures that courts may use in the interest
of providing additional protections for the
child. The Arizona Vietim’s Rights lmplemen-
tation Act constitutionally allows a parent to
be present with a child testifying at trial,'*
“even if the parent would otherwise be subject
to exclusion from the courtroom as a poten-
tial future witness.”" Even without this state
constitutional protection, other “[clourts ordi-
narily permit young sex abuse victims to be
accompanied while testifying by parents, rela-
tives, friends, guardians ad litem, clergy or oth-
letermine

er adults.” Trial courts may also “«

on a case-by-case basis whether [closing the

See Mosteller, Remaking Confrontation, supra note

35 at 699 “'TThe rules typically require that the child
either l,(',stll\ or be fnund unavailable . . The first
alternative — that the child te stify-—may lw satisfied
by videotaped testimony of the child conducted with
cross-examination by defense counsel but outside the
physical presence of the defendant. The second dllo rna-
tive . . .recognizes unavailability based on trauma.”

2 ;S(’t‘.‘)/{li(? . Uriarte, 981 P2d 575, 579 (Ariz. Ci. \pp
1998:.
= ABRAMS ET AL supra note 5, at 236.

o Adar 256-37 [discussing State v. Alidani, 609 N.W.2d
152 (5.1, 2000) in which “lhv trial court pvmmlml the
victim-assistant to sit beside the eight-year-old vietim
and hold her hand during testimony™. However, the

judge himself or herself cannot personally assist a

Yeople v. Rogers, 800 P.2d
i (holding that the wrial judge’s
.uu)mpmnmtrlhv *hild to thv

testifying child witness. See /
1327 (Colo. Ct. App. 1990
(nn(hu t nf personally

Fall 2016
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(nurm)om 1S5 ne cessary to protect the vietim.
..wmghg}mg‘; ... the vietim’s age, psychologica !
maturity and understanding; the nature of the
crime; the vietim’s desires; and the interests of
parents and relatives.”™®

If the judge determined that the child
will experience undue trauma by testifving, the
court has the discretion to alter the mode of
testimony, using such techniques as testifying
via telecommunications. Some states have stat-
utes in place that allow for alternative modes
of testifying that fulfill the defendant’s right
to confrontation without exposing the child
to excessive trauma. In those cases the court
may utilize the alternative mode of testifying if
the requirements, proving undue trauma, are
satisfied.™ For example, the Child Vietims’and
Child Witness’ Act of 1990, 18
UL.S.C.A §3509:

Protection

‘Aluthorizes the court to permit
children ‘who are victims of sexual
abuse| to testify by two-way closed-cir-
cuit I(]mlsmn where expert testimo-
ny provides basis for a case-specific
determination that the prospective
witness would suffer substanual fear
or trauma and be unable to testify or
communicate 1"(*‘1@.(‘nlahly because of
the defendant’s physical presence, and
not merely h()( mse‘ of general fear of
the courtroom.!

witness stand violated the defendant’s right to a fair
trial.

25 1d at 239,

6 See \‘HL R. EVID. 611/d}. Remote live testimony of a
child. (1 In a case m\ol\mrr domestic violence or the
abuse ()fd child, the military judge must, subject to the
requirements of subdivision { (eh(3) of this rule, allow a
child vietim or witness to l(‘sllf\ from an area outside

the ¢ omtmnm as prescribed in R.C.M. [Rules for Courts
Martial, 914A7) lemphasis added; http:// “armypubs.army.
mil’epubs/ p(” mre2012 pdf _.“: Definitions. As used in
this rule: (A} *Child” means a person who is under the age
of 16 at the time of his or her testimony.”}.

27 ABRAMS ET AL, supra note 5, at 230-31.

~38



Timmreck: Child Sexual Abuse Victims and the ConfrontationiGlause Practitioner

.

This statute has been included in the Military

Rules of Evidence. Under the Military Rules of

Evidence, remote live testimony should be uti-
lized if the judge finds:

‘Al that it is necessary to protect the
welfare of the particular child wit-
ness: (B) that the child witness would
be r‘uundlm‘d not l)\ the courtroom
generally, but l)\ lho presence of the
(h fendant; and (C) that the emotional
distress suf (10(1 l)\ the child witness
in the presence of the defendant is
more than de minimis. '

State child witness protection statutes also pro-

vide measures "t o protect child sex abuse vic-
tims from the trauma of testifying in the physi-
al presence of the defendant™. ™ State statutes
pe‘t'mit the use of one- or sometimes two-way
video monitor systems for testimony," allow-
ing the child 1o testify out of the courtroom and

out of the presence of the defendant.

The constitutionality of child witness
protection statutes has been upheld. The U.S.
Supreme Court “rejected a Sixth Amendment
Confrontation Clause challenge to child wit-

in 1990."

lic policy decision, the Court “concluded that

ness protection statutes” I this pub-
the Confrontation Clause’s ‘strong preference’
for face-to-face confrontation may vield where
denial of such confrontation is necessary to fur-
ther an important public polhicy and where the
testimony’s reliability is otherwise assured”."

ML
child

R. EVID. 611/d). Remote hive testimony of a
“In making a determination under subdivision
(i35, the HH[H«H} judge may question the child in
chambers, or at some comfortable place other than the
courtroom, on the record for a reasonable period of
time, in the presence of the child, a representative of
the prosecution, a representative of lh(- defense, and the
child’s attorney or guardian ad litem.

2 ABRAMS 1 \L L supra note 3, at 228,

50 Jif.
B Id. (eiing Maryland . Craig, 497 U.S. 836 (19907
N7

This decision came before Crawford indicating
the Court’s interest in balancing the child’s in-
terests with the defendant’s. The Court laid out
“The

be competent to testify and must testify under

certain requirements: child witness must

oath; the defendant retains full opportunity for
contemporaneous cross examination: and the

judge, jury, and defendant are able to view [al-

beit by video monitor) the demeanor (and body)

of the witness as he or she testifies. 1

In addition to the above mentioned re-
quirements, the Court emphasized that this al-
ternative measure in conducting testimony 1is
only applicable where the trial court finds (1}
that the particular child witness *would be trau-
matized, not by the courtroom generally, but by
2: that *the
emotional distress suffered by the lnld witness

the presence of the defend: ant,” and /

in the presence of the defendant is more than

(/(" l?ll'l‘ll‘l’/‘ll.\' L. ¢, more than ‘mere nervousness

or excitement or some reluctance to testify.” 14

The Court did not supply a standard of " proof

for trial courts to make this finding of undue
trauma; however, many prosecutors use expert
testimony to meet its burden.'

Hawaii also has a statute that allows chil-
dren to testify by video teleconference (VTC).
That statute provides:

In any prosecution of an abuse of-
fense or sexual offense alleged to have
been committed against a child less
than (*1{,{1“0011 vears of age at the time
of the testimony, the court may order
that the testimony of the child be tak-

W Waryland v. Craig, 497 U.S. 836, 851 (1990,

BEOABRAMS ET AL supra note 5, at 229 lq uuiing
(m/f' 497 U5, at 856,

i /(/ ‘highlighting the i importance of the expert dis-
cussing the trauma that the particular child witness
will experience by testifving in the presence of the

defendant and not what (hlld vietims of sexual abuse

in general may experience if forced to testify in front of
lhv defe n(lam
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https:

en in a room other than the courtroom
and be televised by two-way closed
circuit video equipment to be viewed
by the ¢ ()m! the accused., and the trier
of fact, if the court finds that requir-
ng t the (,hild to testify in the physical
presence of the accused would likely
result in serious emotional distress to
the child and substantial impairment
of the child’s ability to communicate.
During the entire course of such a pro-
uduw the attorneys for the defendant
and for the State shall have the right
to be present with the child, and u“
direct and cross-examination shall be
available as a matter of right.'*
This statute is fairly broad, defining child as any-
one below eighteen-years-old. The commentary
to this rule mstructs that the determination is
for the trial court to make but references similar
requirements to those laid out in Craig as a nec-
essary preliminary measure so as not to violate
the Confrontation Clause.'” In Craig, the Su-
preme Court held that “although face-to-face
confrontation is not an absolute constitution-
abridged only where
138

al requirement, it may be
there is a “case-specific finding of necessity”

lix parte videos, on the other hand, vio-

late the Confrontation Clause.'™ In the Court’s

OHAW. REV, STAT ANN. § Rule-616 [LexisNexis,
Lexis Advance through Act )() of the J() 6 Reg. Legis.
Sess.. Televised testimony of child.

7AW, REV. STAT. ANN. § Rule-616 {LexisNexis,
Lexis Advance through Act "(”’ of the 2016 Reg. Legis.
Sess.; commentary.

158 (nug 497 LS. 836 (quoting Craig ¢. State, 560 A.2d
1120, 1126 Md. 1989; fdnternal citation omitted?).

" Mosteller, Remaking Confrontation, supra note 35
at 694 “ex parte videotaped statements challenges the
core coneepts of the Confrontation Clause™: at 753-54
“Proof of the state’s case through ex parte accusations
is antithetical to the adversary system in three regards.
First, the manner in which the aceusation is created is
suspect-—often secret and always one-sided. Second,
the presentation of the state’s case through such docu-
ments rather than by oral presentation of the witness is
mvnnslswm with face-to- face accusation. The historical

5.

\\’ashingh)n (,‘,()Hogv of Law Fall 2016

40

historical analysis of the evolution of the Con-
frontation Clause in Craw/ford, the Court specif-
ically identified ex parte videos as an example
of a testimonial statement that would violate
the
not testify

Confrontation Clause if the declarant did
and the defendant did not have a
right to cross-examine the declarant.'

e
X par videos o m”
-
/f‘j r/w ";
Friign 7 W testilying couse uivdue
mamgutions. 7" __ Swemennio {7 racama 10 the anie? v

S el
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Pressthast Exoeption st bt e
AN il witnass ang
Mocical Diagronis e defendant
2 Defortant haut 8 e
v opporuniy fx Than Bxsting Siae of Ming g
s ——— ﬁmﬂsﬂmﬂvm’ i3 am
I Excited Userancs ) -
Howsver
¥ e i & wd 10 tomtly, et s
u.mm”

HI. RECOMMENDATIONS

Hawaii Children’s Justice Center is part
of the state judiciary. It was established in 1986
and has some 35,000 child abuse cases report-
ed in its system and 1,000 child sexual abuse
cases reported per vear statewide.'¥ By hous-
ing the Justice Center within the judiciary,

emphasis was placed on keeping the Center’s

record indicates that the deafters were not inclined to
permit trial by dossier. Third, the procedure denies the
accused his uﬂht to cross-examine the \\ﬂm §8€8 10
test ﬂlmr(mm ience about the accusation.”
10 Crawford v. ~i(1,s'/1111g1011ﬁ 541 LS. 36, 50-51
also KAN. STAT. ANN. § 22-3433(a) (which allowed the
admission of ex pdltt‘ video te slmmm but was repealed
i 2010,

M Mau-Mukai interview, supra note 82.

2004);

see
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work neutral.'™ In coordinating with the De-
partment of Human Services Child Welfare
Services, among other state agencies, the Jus-
tice Center’s main objective is the safety and
welfare of the child.'® In acute cases, the Cen-
ter’s procedure is to send the child to a trained
medical professional for a forensic medical
examination.' But, in the case of very young

children, the report of sexual abuse is usual-

ly delayed and generally only manifests itself

through changes in behavior.'®

In any case, at the Center the child will
undergo a videotaped interview so as to re-
duce the need to re-interview the child "™ This
is important because the more often children
child’s

are interviewed, the more likely the

narrative of the incident will change making

it more difficult to assess its accuracy as well
as creating more opportunities for the adult
interviewer to unintentionally influence the

child’s narrative.!¥ However, in Hawaii cases

are generally brought through civil rather than
criminal court.' And, the cases that normal-
ly go forward with criminal charges tend to

19 This is

have some other physical evidence.
consistent with studies which have concluded
that “[njot only did particular types of evidence
uniquely predict whether charges were filed,
but more types of supporting evidence and

stronger levels of evidence increased the like-

2 [d.; see also Hawaii State huh( iary (20165, About the
u,l(hvn s Justice Center, http// ww w.courts.state.hi.us/
sm'\iiwsz‘l‘ awail_childrens_justice_centers/about_the
Justice_centers {last visited July 28, 2016} (hereinafter
Justice Center website].
1 Justice Center website, supra note 142,
1.
- Mau-Mukai interview, supra note 82,
Justice Center website, supra note 142,
HABRAMS ET AL supra note 5, at 325 (suggesting
that it is possible for an adult to wnfluence a child’s dis-
closure).
% Mau-Mukai interview, supra note 82,

RN /(/

lihood of charging.”™ In fact. “the majority of

cases had child diselosures; about half had cor-
roborating witnesses; and about one in five had
an offender confession, hf havioral evidence, or
an evewitness account.”
that
convicted, with the majority (82%) cnm'i(?‘l,(*(‘l, via

' The consequence is
ol|f those charged, 80% of offenders were

a guilty plea versus going to trial”." A study,
which analyzed the types and amounts of ev-
idence in child abuse cases, found that “[t/he
most common reasons [that charges were not

filed]

vague or incomplete child disclosure

or a

' 153

included insufficient evidence (81 }';7

The study discussed above appears to
have similar conclusions as other studies. One
in particular, which reviewed 100 cases, found
that over one third of child abuse cases that are
referred to the prosecutor result in no charges
being filed."" Of those that do result in charges,
14 are dismissed or diverted.”™ Of the remain-
ing 52, 4

U"ial. *The Bureau of Justice Statisties report-

13 result in a guilty plea while nine go to

ed that “[alssaults against the youngest victims
were the least likely of juvenile vietimizations
to result in arrest. An offender was arrested

o/

in just 19% of the sexual assaults of children

5 Wendy A. Walsh et al., Prosecuting Child Sexual
Abuse: The Importance of Evidence l\p(* CRIME &
DELINQUENCY 14 (July 8. 2008}, http
cere/pdffCV1TS. ()nlmv "nZ(}\(*lsu)n pdf.
B Jd
B2 1 at 12; See Mau-Mukai interview, supra note 82
[noting that Hawaii has a similarly high rate of convic-
mm by z.,mll\ plea compared to cases that go to triall.
I oarl
1o (,nms. supra note 6 (34 out of 100 cases).
w5 f
B¢ [d. (showing that from the nine that go to trial, six
result in convictions and three result in acquittals.
It should be noted that this study focused on child
abuse cases generally, though the conclusions appear
to parallel those studies that focused on child sexual
abuse cases specifically, where corroborating evidence

;

‘www.unh.edu/

was also cited as being a substantial factor in whether
C hm ges were | ch‘d

A
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under age six """ The conclusion is that in

sexual abuse cases of young children, the rate
of arrest is low as is the rate of charges being
brought against the assailant. Cases are gen-
erally brought forward when the prosecution
has corroborating evidence, resulting in more
plea bargains than convictions by trial. The rea-
sonable inference from all of these statisties 1s
that a great number of perpetrators are on the
streets rather than behind bars for the crime
they have committed.

From 2009 to 2013, a study showed that
for 80% of juvenile vietims, the perpvtmlnr was
a parent.”™ Between 2008 and 2013
children were returned to their family in Ha-

wail.”™ Based on the observations discussed in

only 2% of

this paper, child sexual abuse is underreport-
ed because the youngest victims are unable to
make sense of the crime they have fallen vie-
tim to and there is little physical evidence. The
crime is such that the perpetrator is generally
alone with the vietim. When the child sexu-
al abuse is reported, some corroborating evi-
dence is needed for charges to be brought. Of
those, only a portion result in trial. It may be
that the obstacles that prosecutors face prose-
sexual abuse

cuting child cases, including sat-
b L

S UNITED STATES DEPT OF JUSTICE, BUREAL
OF JUSTICE STATISTICS, SEXUAL ASSAULT OF
YOUNG CHILDREN AS REPORTED TO LAW EN-
FORCEMENT: VICTIM, INCIDENT, AND OFFENDER
CHARACTERISTICS (2000, http://bjs.gov/content/
pub/pdfisayerle.pdf.

B8 RAINN, Children and Teen: Statisties, https://www.
rainn.org/statistics/children-and-teens /citing UNI'TED
STATES DEPT OF HEALTH AND HUM \\ SERVS.,
ADMIN, ON CHILDREN. YOUTH AND FAMILIES,
CHILDREN'S BUREAU, CHILD MALTREATMENT
SURVEY, 2012 2013 (last visited July 29, 2016,

B PDEPT OF HEALTH AND HUMAN SERVS., AD-
MIN. ON CHILDREN, YOUTH AND FAMILIES, CHIL-
DREN'S BUREAU, CHILD MALTREATMENT2013,
https://www.ackhhs.gov/sites/default/files/ch/em2015.
pdf' Vietims who were H‘lnlil(‘d with the families within

he previous five years, 2013

httpﬁwmmmmwwwww
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isfving the Confrontation Clause, is the reason
that child sexual abuse cases a brought in civil

ather than criminal cases.

With the Children’s

Justice Center of Hawati works to assess the

good intention,

immediate safety of the child, conducting a
videotaped interview with trained interview-
ers immediately upon entry of the child into
the facility. The Justice Center works with law
enforcement and places the child in the state
foster care system in order to keep the child
away from his or her abuser. The fundamental
flaw in the process is that by bringing the case
in civil court, perpetrators remain free and the
child is unable to come home. Given the ‘ohana
lifestyle in which there very well may be multi-
ple extended family members living under the
same roof, the child cannot stay with their ex-
tended f ‘a,n.nl‘sr members alternatively.

To prevent a child vietum of sexual abuse
from suffering the trauma of abuse in addition
to being separated from his or her family, state
prosecutors should bring child sexual abuse
cases to eriminal court. To overcome prosecu-
Children’s Justice Center
I, healthe
fare focus so that disclosures made to Justice

torial obstacles, the

should maintain a medica are, or wel-
Center counselors are less likely to be deemed
testimonial. In this way. if the child is unavail-
able due to trauma from testifying in front of the
the child’s disclosure can still come
Additionally, if

prosecutors should utilize the Hawan

accused,
into evidence. the child does
testify,
evidentiary rule that allows children to testify
via two-way video. With these few adjustments,
hopefully child sexual abuse perpetrators can
be tried in eriminal courts, children’s initial
disclosures can come into evidence resulting
in a higher conviction rate, and children can

return to their families as opposed to spending

years in foster care.
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