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FOREWORD

We are pleased to publish the Final Report of the Select Commis-
sion on Immigration and Refugee Policy, U.S. Immigration Policy
and the National Interest, submitted to the President and Congress
on March 1, 1981 in accordance with Public Law 95-412.

Prior to the Selec. Commission’s effort, no such comprehensive re-
view of our immigration and refugee law and policy had been under-
taken by the Executive or Legislative Branches o¥ Government for
more than 30 years. During that time, dramatic changes in demo-
graphic, economic, and political realities have taken place in the
world. A thorough examination of U.S. immigration policy was
deemed imperative by the Congress in view of the significant changes
in Immigration pressures, public attitudes toward immigration, and
the needs of our society.

In addition, the rising number of refugees in various areas of the
world and the piecemeal establishment of refucce programs have
demonstrated the need to review our refugee policies and their rela-
tionship to our immigration policies in general.

The_difficult mission of studying our past policy and developing
an enlightened policy for the future was given to a Select Commis-
sion composed of eight Members of Congress, four members of the
President’s Cabinet, and four public members appointed by the
President.

This document constitutes the primary work product of the Select
Commission. Background material, including summaries of public
hearings, independent research projects, consultations, and staff in-
vestigations are contained in some 10 additional volumes submitted
as staff appendices to the Final Report.

We in the Congress and the American people owe a deep debt of
gratitude to Father Theodore M. Hesburgh of Notre Dame Univer-
sity, who as Chairman provided able guidance of the deliberations of
the Select Commission. His high sense of fairness, tact, and diplo-
macy contributed immeasurabl‘; toward enabling the Select Com-
mission, made up of a membership with diversified opinions and
interests, to arrive at a consensus on most of the volatile and contro-
versial issues which were considered.

We commend this report to the attention of all persons who are
interested in the admission of immigrants and refugees to this coun-
try and their eventual assimilation into American society.

‘We are confident that this report will contribute greatly to a better
understanding of this complex area of public policy, and will lead to
productive discussions on a subject of Increasing national concern.

STROM THURMOND PETER W. RODINO, JR.
airman Chairman

Committee on the Judiciary Committee on the Judiciary

United States Senate U.S. House of Representatives




SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY

° ° .
l ' S Orl LETTER OF TRANSMITTAL
o P " g March 1, 1981

The Honorable Ronald W. Reagan
President of the United States
The Honorable Strom Thurmond
President pro tempore, United States Senate

and the , The Honorable Thomas P. O'Neill, Jr.
.OIlalImemt Speaker, U.S. House of Representatives
atl On behalf of the Select Commission on Immigration and
Refugee Policy, I am submitting its final report as
directed by Public Law 95-412.

We believe that this report, along with the Commission's
separately printed record of hearings, reports and
research studies will provide the basis for the
development of a sound immigration and refugee policy

in the years to come
THE FINAL REPORT AND RECOMMENDATIONS OF %
As Commissioners, we have en we aware that this is
E POLICY ’
THE SELECT COMMISSION ON IMMIGRATION AND REFUGE! 2’&! m

not just another study commission. We have been fully
conscious from the start of the need for fundamental
WITH SUPPLEMENTAL VIEWS BY COMMISSIONERS reform of our immigration and refugee law and the
development of a sound, coherent, responsible policy
MARCH 1, 1981 which serves the interests of the United States and is
true to the deepest and best values and traditions of
its citizens.

Our work could not have been done without the effective
cooperation of many individuals who worked on the staffs
of U.S. government agencies and both Houses of Congress,
the contributions of dozens of consultants who
participated in 21 special consultations and over 700
witnesses who testified at 12 regional public hearings.

I particularly want to thank my fellow Commissioners for
their cooperation. And I would like to say at this time
that the Commission is deeply indebted and grateful to
our Executive Director, Dr. Lawrence H. Fuchs, and to
his dedicated colleagues for the intelligent efforts and
long hours of work that made this report possible.

Respectfully,

™.

5 (Rev.) Theodore M. Hesbur: c.s.C.
itted to the Congress and the President of the United States iy
Subm Pugunt to Public Law 95-412 hairman
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FOREWORD

THE COMMISSION'S AUTHORITY

Public Law 95-412, passed October 5, 1978, es t
Commisgion on Immigration and Refugee Policy 5221::::3 :hn; b
evaluate . . . existing laws, policies, and procedures governing
the admission of immigrants and refugees to the United States and
to -fk- such administrative and legislative recommendations to the
President and to the Congress as are appropriate.”

In Section 2(d), the Commission was asked to:

(1 Conduct a study and analysis of the effect o
of the Immigration and Nationality Act (and :d:’i‘:l::::::::n’
interpretations thereof) on (A) social, economic, and
political conditions in the United States; (B) demographic
trends; (C) present and projected unemployment in the United
States; and (D) the conduct of foreign policy;

Conduct a study and analysis of whether a

the Immigration and mugmuzy Act lhoulrl;‘;l;h:; omx:ent
Commonwealth of Puerto Rico, the Virgin Islands, Guam
American Samoa, the Northern Mariana Islands, and t.he'other
territories and possessions of the United States;

Review, and make recommendations with nlpect' to the
i 1 rumerical
limitations (and exemptions therefrém), of the Immigration a:ﬂ
:;t:?‘nauty Act on the admission of permanent resident
S;

Assess the sccial, economic, political and de
mographic i ct
::ﬂz:vu;u:‘r::ug:e programs and review the criteria !or’,.p:nd
ca mitations on, the ad
UBtted Stacany . mission of refugees to the

Conduct a comprehensive review of the provisions of th
Immigration and Nationality Act and make legislative ¢
recommendations to simplify and clarify such provisions;

Make semiannual reports to each House of Col

ngT during the
period before publication of its
e eorioe oy pant final report (described in

Make a final report of its findings and recommendations
the President and each House of Congress, which report l::ll
be published mot later than March 1, 1980,

XI

WORK_OF THE COMMISSION

To ensure that its administrative and legislative recommendations
L0 the President and Congress address all immigration issues, the
Commission has sought the most reflective, authoritative informa-
“ion from individuals, groups and studies through a variety of

hods, including social scie /legal research (see Appendixes
G and H), public hearings and site visits (see Appendix I), and
consultations (see Appendix J). The Select Commission has also
sought to inform the public of its work and its deliberations by
maintaining a public information center, publishing a monthly
newsletter and holding seven public meetings.*

COMMISSION RECOMMENDATIONS

On December 6 and 7, 1980 and January 6, 1981 the Select Commission
held its final meetings to vote on the proposals which form its
recommendations. To prepare for these meetings, the Commission's
staff wrote extensive decision memoranda, with analysis of all

nd examples of testimony and analysis at public hearing nd con-
sultations. These decision memoranda were prefaced by a single
page or two summarizing each decision memorandum and providing
Commissioners with a place to vote. Various Commissioners assumed
the responsibility for analyzing the options in different areas
and for leading the dhcuu!on on those topics., Subcommittees
also met in an attempt to iron out difficult and controversial
issues prior to both the December and January meetings.

Commissioners voted on 74 decision memoranda presented during the
course of the meetings on December 6-7 and J.nunrg 6./ 1In some
cases, votes were taken on individual options while in other cases,
the Commissioners voted on a package of proposals. Commissioners
voted with the understanding that votes could change during the
course of the meetings. Commissioners who pa

were not in attendance during a vote were perm

after the meeting if these votes were received within a pre-
cribed time.

Although the Commission voted on a wide range of issues, it was
impossible to address every aspect of immigration policy. The
absence of a recommendation should not be construed as evidence
that the Commission thought an issue unimportant.

¥R TGIT Jdescription of the work of the Commission appears in
the Second Semi-Annual Report submitted to the Congress on
September 1, 1980. The Commission meetings were held on May 9,
1979, October 9, 1979, January 30, 1980, May 7, 1980, June 18,
1980, December 6 and 7, 1980 and January 6, 1981.

/As former Representative Elizabeth Holtzman was no longer a

member of the Sel Col there were
fifteen, rather than sixteen, voting Commissioners on that date.
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Conclusions and Recomendations

A draft of Conclusions and Recommendations based on final votes
was circulated to all Commissioners with the understanding that
they should submit suggestions for or changes in language to a
subcommittee consisting of Commissioners Civiletti, DeConcini and
Fish. . The final report follows a format and style adopted under
the rules of the Commission as implemented by its subcommittee,
which called for a succinct reporting of the Commission's
recommendations and rationale. Support for majority and minority
positions, when three or more Commissioners voted for a position,
is put in language which can be derived either from the decision
memoranda on which Commissioners voted or the transcript of the
discussions concerning the votes. The verbs recommend and believe
are used only to reflect a precise Commission vote. Other verbs
such as favor, support, or holds the view describe material
incorporated from the decision memoranda or the transcript of the
Commission's discussions.

Supplemental Statements

Commissioners were invited to submit brief supplemental statements
to be appended to this report and 12 have availed themselves of
the opportunity. More extensive remarks by Commissioners will be
presented to the President and the Congress along with additional
staff material before May 1, 1981,

Other Materials e b ‘Mae

. L ]
v . ‘

K%L ) 00,08 inge
This official report is the firsf &f ‘seéVeirAY ¥Slumes of material
to be sent to the President and the Congress as a result of the
Commission's work. During the sixty-day period in which the
Commission will conclude its business, the Commission staff will
forward its proposals for specific changes in the Immigration and
Nationality Act; a volume of detailed analysis of current
immigration issues, including an examination of the historical
background of these issues; transcripts of the 12 public hearings
and several volumes of contracted research studies, reports of
government agencies and briefing papers prepared by the Commission
staft.

These additional materials should be of considerable use in pro-
viding background for an understanding of the recommendations made
by the Commission and of particular assistance to the Congress and
the nation as the debate on immigration and refugee policy
develops in the months ahead,

XIII




SECTION I.

I.A.

EXECUTIVE SUMMARY
RECOMMENDATIONS OF THE
SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY

INTERNATIONAL ISSUES

Better Understanding of International Migration

The Select Commission recommends that the United States con-
tinue to work with other nation: d principal international
organizations that collect information, conduct research and
coordinate consultations on migratory flows and the treat-
ment of international migrants, to develop a better under-
standing of migration issues.

Revitalization of Existing International Organizations

The Select Commission recommends that the United States
initiate discussion through an international conference on
ways to revitalize existing institutional arrangements for
international cooperation in the handling of migration and
refugee problems.

Expansion of Bilateral Consultations

The Select Commission recommends that the United States
expand bilateral consultations with other governments,
especially Mexico and other regional neighbors, regarding
migration.

The Creation of Regional Mechanisms

The United States should initiate discussions with regional
neighbors on the creation of mechanisms to:

® Discuss and make recommendations on ways to promote
regional cooperation on the related matters of trade,
aid, investment, development and migration;

Explore additional means of cooperation for effective
enforcement of immigration laws;

Establish means for mutual cooperation for the protection
of the human and labor rights of nationals residing in
each other's countries;

Explore the possibility of megotiating a regional conven-
tion on forced migration or expulsion of citizens; and

Xv

Consider establishment of a regional authority to work
with the U.N. High Commissioner for Refugees and the
Intergovernmental Committee on Migration in arranging for
the permanent and productive resettlement of asyl who
cannot be repatriated to their countries of origin.

SECTION II. UNDOCUMENTED/ILLEGAL ALIENS

II.A.

II1.A.1.

II.A.3.

II.A.4.

Border and Interior Enforcement

Border Patrol Funding

The Select Commission recommends that Border Patrol funding
levels be raised to provide for a substantial increase in
the numbers and training of personnel, replacement sensor
systems, additional light planes and helicopters and other
needed equipment.

Port-of-Entry Inspections

The Select Commission recommends that port-of-entry inspec-
tions be enhanced by increasing the number of primary
inspectors, instituting a mobile inspections task force and
replacing all outstanding border-crossing cards with a
counterfeit-resistant card.

Regional Border Enforcement Posts

The Select Commission yecommends that regional border
enforcement posts be established to coordinate the work of
the Immigration and Naturalization Service, the U.S. Customs
Service, the Drug Enforcement Administration and the U.S.
Coast Guard in the interdiction of both undocumented/
illegal migrants and illicit goods, specifically narcotics.

Enforcement of Current Law
The Select Commission recommends that the law be firmly and

consistently enforced against U.S. citizens who aid aliens
who do not have valid visas to enter the country.

Nonimmigrant Visa Abuse

The Select Commission recommends that investigations of
overstays and student visa abusers be maintained regardless
of other investigative prioriti

XVI




Eligibility for Legalization

The Select Commission recommends that eligibility be
determined by interrelated measurements of residence--date
of entry and length of continuous residence d

Nonimmigrant Document Control

The Select Commission recommends that a fully automated

77-876

system of nonimmigrant document control should be
established in the Immigration and Naturalization Service
to allow prompt tracking of aliens and to verify their
departure. U.S. consular posts of visa issuance should be
ipformed of nondepartures.

Deportation of Undocumented/Illegal Migrants

The Select Commission recommends that deportation and
removal of undocumented/illegal migrants be effected

to discourage early return. Adequate funds should be
available to maintain high levels of alien apprehension,
detention and deportation throughout the year. re
possible, aliens should be required to pay the tr

tion costs of deportation or removal under safeguards.

Training of INS Officers

The Select Commission recommends high priority be given to
the training of Immigration and Naturalization Service
officers to familiarize them with the rights of aliens and
U.S. citizens and to help them deal with persons of other
cultural backgrounds. Purther, to protect the rights of
those who have entered the United States legally, the
Commission also recommends that immigration laws not be
selectively enforced in the interior on the basis of race,
religion, sex, or national origin.

Economic Deterrents in the Workplace
Employer Sanctions Legislation

The Selec: Commission recommends that legislation be passed
making it {llegal for employers to hire undocumented workers.

Enforcement Bfforts in Addition to Employer Sanctions

The Select Commission recommends that the enforcement of
existing wage and working standards legislation be increased
in conjunction with the enforcement of employer responsibi-
lity legislation.

Legalization

‘The Select Commission that a prog to legalize
undocumented/illegal aliens now in the United States be
adopted.

XVII
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by
specified grounds of excludability that are appropriate

.to the legalization program.

Maximum Participation in the Legalization Program

The Select Commission recommends that voluntary agencies and
community organizations be given a significant role in the
legalization program.

Legalization and Enforcement

The Select Commission recommends that legalization
begin when appropriate enforcement mechanisms have been
instituted.

Unqualified Undocumented/Illegal Aliens

The Select Commission recommends that those who are ineligi-
ble for a legalization program be subject to the penalties
of the Immigration and Wationality Act if they come to the
attention of immigration authorities,

SECTION ITfT. THE ADMISSION OF IMMIGRANTS
—_— . A A OF IMNIGRANTS

TII.A.

III.A.L.

ITI.A.2.

Rumbers of Immigrants
Numerical Ceilings on Total Immigrant Admissions

The Select Commission recommends continuing a system where
some immigrants are numerically limited but certain
others--such as immediate relatives of U.S. citizens and
refugees--are exempt from any numerical ceilings.

Numerically Limited Immigration

The Select Commission recommends an annual ceiling of 350,000
numerically limited immigrant visas with an additional
100,000 visas available for the first five years to provide
a higher celling to allow backlogs to be cleared.
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III.B.

III.s.1.

IIr.c.3.

III.C.4.

Goals and Structure

Categories of Immigrants

The Select Commission recommends the separation of the two
major types of immigrants-——families nndp.lnd-pcndont °

*(nonfamily) immigrants--into distinct admissions

categories.

Pamily Reunification

The Select Commission recommends that the reunification of
families should continue to play a major and important role
in U.S. immigration policy.

Immediate Relatives of U.S. Citizens

The Select Commission recommends continuing the admission
of {mmediate tives of U.S. citizens outside of any
numerical limitations. This group should be expanded
slightly to include mot only the spouses, minor children
and parents of adult citizens, but also the adult unmarried
sons and g s and jparents of adult U.S. citizens.
In the case of grandparents, petitioning rights for the
immigration of relatives should not attach until the
petitioner acquires U.S. citizenship.

uses and Unmarried Sons and Daughters of Permanent
Resident Aliens

The Select Commission recognizes the importance of
reunifying spouses and urmarried sons and daughters with
their permanent resident alien relatives. A substantial
number of visas should be set aside for this group and it
should be given top priority in the numerically limited
family reunification category.

Married Sons and Daughters of U.S. Citizens

The Select Commission recommends continuing a numerically
limited preference for the married sons and daughters of
U.S. citizens.

Brothers and Sisters of U.S. Citizens

The Select Commission recommends that the present policy of
admitting all brothers and sisters of adult U.S. citizens
within the numerical limitations be continued.

XIX

III.C.5.

111.C.6.

I11.D.2.

III.D.3.

Parents of Adult Permanent Residents

The Select Commission recommends including a numerically
limited preference for certain parents of adult permanent
resident aliens. Such parents must be elderly and have mo
children living outside the United States.

Country Ceilings

The Select Commission recommends that country cellings
apply to 1 numerically limited family reunification
preferences except to that for the spouses and minor
children of permanent resident aliens, who should be
admitted on a first-come, first-served basis within a
worldwide celling set for that preference.

Preference Percentage Allocations

The Select Commission ds that per f the
total number of visas set aside for ily reunification
be assigned to the individual preferences.

Independent Immigration

The Select Commission recommends that provision be made in
the immigrant admissions system to” facilitate the
immigration of persons without family ties in the United
States.

Special Immigrants

The Select Commission recommends that "special® immigrants
remain a mumerically exempt group but be placed within the
independent category.

Immigrants with Exceptional Qualifications

The Select Commission recognizes the desirability of
facilitating the entry of immigrznts with exceptional
qualifications and recommends that a small, numerically
limited category be created within the independent
category for this purpose.

Immigrant Investors

The Select Commission recommends creating a small,
numerically limited subcategory within the independent
category to provide for the immigration of certain
investors. The criteria for the entry of investors
substantial amount of investment or capacity
ment in dollar terms substantially greater than
nt $40,000 requirement set by regulation.

XX




III.D.4.

III.D.S.

111.0.6.

III1.D.7.

III.E.
III.E.1.

Retirees

The Select Commission recommends that no special provision
be made for the igration of retirees.

Other Independent Immigrants

The Select Commission recommends the creation of a category
for qualified independent immigrants other than those of
exceptional merit or those who can qualify as investors.

Selection Criteria for Independent Immigrants

The Select Commission believes that specific labor market cri-
teria should be ablished for the selection of independent
immigrants, but is divided over whether the mechanism should
be a streamlining and clarificetion of the present labor
certification procedure plus a job offer from a U.S. employer
or a policy under which independent immigrants would be adm
sible unless the Secretary of Labor ruled that their immi-
gration would be harmful to the U.S, labor market.

Country Ceilings

The Select Commission ds a fi P g
to the independent Lmmigration from any one country.

limit

Plexibility in Immigration Policy
Review Mechanism for Plexibility

ion recommends that ranking members of
the House and Senate ittees with (mmig ion
responsibilities, in consultation with the Departments of
State, Justice, and Labor, prepare an annual report on the
current domestic and international situations as they
relate to U.S. immigration policy.

SECTION IV. PHASING IN NEW PROGRAMS RECOMMENDED BY THE SELECT COMMISSION

_—— A /S TLUVAERDED BY THE SELECT COMNISSION

SECTION V.

V.A.

The Select Commission recommends a coordinated phasing in of
the major programs it has proposed.

REFUGEE AND MASS PIRST ASYLUM ISSUES

The Admisson of Refugees

The Select Commission endorses the provisions of the Refugee
Act of 1980 which cover the definition of refugee, the number
o:lvlu:dnllocnud to refugees and how these numbers are
allocated.
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Allocation of Refugee Numbers

The Select Commission recommends that the U.S. allocation
of refugee numbers include both geographic considerations
and specific refugee characteristics. Numbers should be
provided--not by statute but in the course of tne .
process itself-—for political prisoners, victims of torture
ahd persons under threat of death.

Mass First Asylum Admissions

Planning for Asylum Emergencies

The Select Commission that an i g y body be
established to develop procedures, including contingency

plans for opening and managing federal processing centers,
for handling possible mass asylum emergencies.

Determining the Legitimacy of Mass Asylum Claims

The Select Commission recommends that mass asylum applicants
continue to be required to bear an individualized burden of
proof. Group profiles should be developed and used by pro-
cessing personnel and area experts (see Recommendation V.B.4.)
to determine the legitimacy of individual claims.

Developing and Issuing Group Profiles

The Select Commission recommends that the responsibility for
developing and issuing group profiles be given to the U.S.
Coordinator for Refugee Affairs.

Asylum Admissions Officers

The Select Commission vecommends that the position of Asylum
Admissions Officer be created within the Immigration and
Naturalization Service. This official should be schooled
in the procedures and techniques of eligibility determina-
tions. Area experts should be made available to these
processing personnel to provide information on conditions
in the source country, facilitating a well-founded basis
for asylum determinations.

Asylum Appeals

The Select Commission holds the view that in each case a
single asylum appeal be heard and recommends that the appeal
be heard by whatever institution routinely hears other
immigration appeals.
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Refugee Resettlement

The Select Commission endorses the overall programs and
principles of refugee resettlement but takes note of changes
that a needed in the a of cash and medical assistance
programs, strategies for resettlement, programs to promote
refugee self-sufficiency and the preparation of refugee
sponsors.

State and Local Governments

The Select Commission recommends that state and local
governments be involved in planning for initial refugee
resettlement and that consideration be given to establish
ing a federal program of impact aid to minimize the
financial impact of refugees on local services.

Refugee Clustering

The Select Commission recommends that refugee clustering be
encouraged. Mechanisms should be developed, particularly
within the voluntary agency network, to settle ethnic groups
of similar backgrounds in the same areas.

Resettlement Benefits

The Select Commission that id ion be given
to an extension of federal refugee assistance reimbursement.

Cash-Assistance Programs

The Select Commission recommends that stricter regulations be
imposed on the use of h istance prog by £ &

Medical-Assistance Programs

The Select Commission recommends that medical assistance for
refugees should be more effectively separated from cash-
istance prograns.

Resettlement Goals

The Select Commission that ref achi
self-sufficiency and adjustment to living in the United
States be reaffirmed as the goal of resettlement. In pur-
suance of this goal, "survival® training--the attainment of
basic levels of language and vocational skills--and vocational
counseling should be emphasized. Sanctions (in the form of
termination of support and services) should be imposed on
refugees who refuse appropriate job offers, if these sanc-
tions are approved by the voluntary agency responsible for
resettlement, the cash-assistance source and, if involved,
the employment service.
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Sponsors

The Select Commission ds that impr in the
orientation and ion of d

V.D. Administration of U.S. Refugee and Mass Asylum Policy

v.D.1l. Streamlining of Resettlement Agencies

The Select Commission recommends that the Administration,
through the Office of the Coordinator for Refugees Affairs,
be directed to examine whether the program of resettlement
can be streamlined to make government participation more
responsive to the flow of refugees coming to this country.
Particular attention should be given to the question of
whether excessive bureaucracy has been created, although
inadvertently, pursuant to the Refugee Act of 1980.

U.S. Coordinator for Refugee Affairs

The Select Commission recommends that the office of the U.S.
Coordinator for Refugee Affairs be moved from the State
Department and be placed in the Executive Office of the
President.

SECTION VI. NONIMMIGRANT ALIENS

VILA. Nonimmigrant Adjustment to Immigrant Status

The Select Commission recommends that the present systen
under which eligible ronimmigrants and other aliens are
permitted to adjust their status into all immigrant cate-
gories be continued.

VI.B. Foreign Students

VI.B.1. Foreign Student Employment

The Select Commission recommends that the United States
retain current restrictions on foreign student employment,
but expedite the processing of work authorization requests;
unauthorized student employment -should be controlled
through the measures recommended to curtail other types of
illegal employment.
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Employment of Foreign Student Spouses

The Select Commission that the of foreign
students be eligible to request employment authorization
from the Immigration and Naturalization Service under the
u‘-z conditions that now apply to the spouses of exchange
visitors, . x

Subdivision of the Poreign Student Category

The Select Comm ion recommends dividing the present all-
inclusive F-1 foreign d y into les:

a revised P-1 class for foreign students at academic insti-
tutions that have foreign student programs and have demon-
strated their upacltx for responsible foreign student
management to the Immigratio nd Naturalizatlon Service; a
revised P-2 class for students at other academic institutions

ible foreign
and a new P-3 class for language or vocational
students. An additional F-4 class would be needed for the
spouses and children of foreign students.

Authorization cf Schools to Enroll Poreign Students

The Select Commission that the P ibility
for authorizing schocls to enroll foreign students be
transferred from the Immigration and Naturalization Service
to the Department of Education.

Administrative Pines for Delinquent Schools

The Select Commission recommends establishing a procedure
that would allow the Immigration and Naturalization Service
to impose administrative fines on schools t neglect or
abuse their foreign student responsibilities (for example,
failure to inform INS of changes in the enrollment status
of foreign students enrolled in their schools).

Tourists and Business Travelers

Visa Waiver for Tourists and Business Travelers from Selected
Countries

The Select Commission recommends that visas be waived for
tourists and business travelers from selected countries who
visit the United States for short periods of time.
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Improvement in the Processing of Intracompany Transferee Cases

The Select Commission recommends that U.S. consular officers
be authorized to approve the petitions required for intra-
company transfers.

Medical Persorinel

Elimination of the Training Time Limit for Foreign Medical
School Gradu

The Select Commission recommends the elimination of the
present two- to three-year limit on the residency training
of foreign doctors.

Revision of the Visa Qualifying Exam for Foreign Doctors

The Select Commission recommends that the Visa Qualifying
Exam be revised to deemphasize the significance of the
Exam's Part I on basic bioclogical science.

Amission of Foreign Nurses as Temporary Workers

The Select Commission recommends that qualified foreign
nurses continue to be admitted as temporary workers, but
also recommends that efforts be intensified to induce more
U.S. nurses who are not currently practicing their
professions to do so.

Screening of Foreign Nurses Applying for Visas

The Select Commission recommends that all foreign nurses who
apply for U.S. visas continue to be required to pass the
examination of the Commission on Graduates of Foreign
Nursing Schools.

H-2 Temporary Workers

The Department of Labor should recommend changes in the R-2
program which would improve the fairness of the program to
both U.S. workers and employers. Proposed changes should:

* Improve the timeliness of decisions regarding the

admission of H-2 workers by streamlining the appli-
cation process; and
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Remove the current economic disincentives to hire U.S.
workers by requiring, for example, employers to pay
FICA and unemployment insurance for H-2 vorkers; and
maintain the labor certification by the U.S, Department
of Labor.

+ The Commission believes that government, employers and
unions should cooperate to end the dependence of any
industry on a constant supply of H-2 workers.

The above does not exclude a slight expansion of the program.

Authority of the Attorney General to Deport Nonismigrants

The Select Commission recommends that greater statutory
authority be given to the Attorney General to institute
deportation proceedings against monimmigrant aliens when
there is conviction for an offense subject to sentencing
of six months or more.

SECTION VII. ADMINISTRATIVE ISSUES

VII.A.

VII.B,

VIiI.B.1l.

Vii.s.2.

Federal Agency Structure

The Select Commission recommends that the present federal
agency structure for administering U.S. immigration and
nationality laws be retained with visa issuance and the
attendant policy and regulatory mechanisms in the Depart-
ment of State and domestic operationa and the attendant
policy and requlatory mechanisms in the Immigration and
Naturalization Service of the Department of Justice.

Immigration and Maturalization Service

Service and Enforcement Punctions

The Select Commission recommends that all major domestic
immigration and nationality operations be retained within
the Immigration and Naturalization Service, with clear
budgetary and organizational separation of service and
enforcement functions.

Head of the INS

The Select Commission recommends that the head of the Immi-
gration and Naturalization Service be upgraded to Director
at a level similar to that of the other major agencies
within the Department of Justice and report directly to the
Attorney General on matters of policy.
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Professionalism of INS Employees
The Select Conmission recommends the following actions be

taken to improve the respon:

and sensitivity of

Immigration and Naturalization Service employees:

Establish a code of ethics and behavior for all INS

. employees;

Upgrade employee training to include meaningful courses
at the entry and journeymen levels on ethnic studies and
the history and benefits of immigration;

Promote the recruitment of new employees with foreign
language capabilities and the acquisition of foreign
language skills in addition to Spanish--in which all
officers are now extensively trained--for existing
personnel;

Sensitize employees to the perspectives and needs of the
persons with whom they come in contact and encourage INS
management to be more sensitive to employee morale by

improving pay scales and other conditions of employment;

Reward meritorious service and sensitivity in conduct of
work ;

Continue vigorous investigation of and action against all
serious allegations of misfeasance, malfeasance and
corruption by INS employees;

Give officers training to deal with violence and threats
of violence;

Strengthen and formalize the existing mechanism for

reviewing administrative complaints, thus permitting the
" more

Immigration and Naturalizacion Service to beco
aware of and respongive to the public it serve

and

Make special efforts to recruit and hire midority and
vomen applicants.

Structure for Immigration Hearings and Appeals
Article I Court

The Select Comm

ion recommends that existing law be amended

to create an immigration court under Article I of the U.S.
Constitution.
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VII.C.2. Resources for Article I Court

———urces “Or Article 1 Court

The Select Commission urges that the Court be provided with
the necessary support to reduce existing backlogs.

VII.D. Administrative Naturalization

The Select Commission recommends that naturalization be made
an administrative process within the Immigration and Naturali-
zation Service with judicial naturalization permitted when
practical and requested. It further recommends that the
significance and meaning of the process be preserved by
retaining meaningful group ceremonies as the forum for the
actual conferring of citizenship.

VII.E. Review of Consular Decisions

The Select Commission reco nds that the existing informal
review system for consular decisions be continued but im-
proved by enhancing the consular post review mechanism and
using the State Department's visa case review and field
support process as tools to ensure equity and consistency
in consular decisions.

VII.F. Immigration Law Enforcement by State and Local Police

The Select Commission recommends that state and local law
enforcement officials be prohibited from apprehending :
persons on immigration charges, but further recommends that
local officials continue to be encouraged to notify the
Immigration and Naturalization Service when they suspect a
person who has been arrested for a violation unrelated to
immigration to be an undocumented/illegal alien.

SECTION VIII. LEGAL ISSUES

=it vArl. _LSUAL ISSUES

VIII.A. Powers of Immigration and Naturalization Service Officers

VIII.A.l1. Temporary Detention for Interrogation

The Select Commission recommends that statutes authorizing
Immigration and Naturalization Service enforc nt activi-
ties for other than activities on the border clearly provide
that Immigration and Naturalization Service Officers may
temporarily detain a person for interrogation or a brief
investigation upon reasonable cause to believe (b
articulable facts) that the person is unlawfully pr
the United Sta .




Arrests With and Without Warrants Evidence Illegally Obtained
Acrests With and Without Warrants ¢ ==—==Snce Zllegally Obtained

The Select Commission recommends that: Th: Soi.et Commission recommends that enforcement officials
* Arrests, effected with or without the authority of a :;,"‘,'“::;g:’m"‘";b”x“;“" evidence should be penalized.
t, should be supported by probable cause to believe consideration ‘:‘d.;:t:io:"::::.mt be excluded from

the person arrested is an alien unlawfully present
in the United States; VIII.B. Right to Counsel

Warrantless arrests should only be made when an INS offi- VIII.B.1. The Right to Counsel and Notificatio o "
n o at Right

cer reasonably believes that the person is likely to flee

before an arrest warrant can be obtained; The Select Commission recommends that the .
Arrest warrants may be issued by the Immigration and ::g,.:::;:i:;;‘g: “t"‘:‘ right be mandated at the time of
Naturalization Service District Directors or Deputy benefits under "‘P:":: ::.h:;;l‘.g?:.::: when petitions for

District Directors, the heads of suboffices and Assistant
District Directors for Investigations acting for the VIII.B.2. Counsel at Government Expense
—————=oTarnment Expense

Attorney General; and
The Select Commission recommends amending the current law

Persons arrested outside the border area without a warrant to id
should be taken without unnecessary delay before the P"ﬁ:f,’,",,t',f‘_’;’;:z: :;‘z::";:':"t expense only to legal
Immigration and Naturalization Service District Director, hearings, and only when th leportation or exclusion
Deputy District Director, head of suboffice or Assistant counsel and .“"x"l:: mg" '“:"' cannot afford legal
District Director for Investigations acting for the not available rces of free legal services are
Attorney General or before an immigration judge who will N
determine if sufficient evidence exists to support the Limits on Deportation

22RZts on Deportation

initiation of deportation proceedings. With respect to
arrests at the border, persons arrested without a Revision of Section 244 of the Immigration and Nationalit Act
Revision of Section 244 of the Immigration and Nationality Act

warrant should be taken without unnecessary delay before

an immigration judge or a supervisory responsible The S

Immigration and Naturalization Service official who will hudl::;st‘ﬁ"s-:é::;"“z::cm"'“d' that the words “"extreme

determine whether sufficient evidence exists to support Act be changed to ':-rd-h‘l’; fh:n;-:'l'g:l:;on and Nationality

the initiation of deportation proceedings. congressional confirmation é( savpereton :(r;:ere;\c:lm
eliminated from this section. R

VIII.A.2.

VIII.A.3. Searches for Persons and Evidence
vIiIr.c.2. Long-Term Permanent Residence as a Bar to Deportation

The Select Commission recommends that the Immigration and

Nationality Act include provisions authorizing Immigration h

and Naturalization Service officers to conduct searches: ¢ Commissioners did mot reach a consensus on this lssue.
VIII.D. Exclusions

® wWith probable cause either under the authority of
judicial warrants for property and persons, or in VIII.D.1l. Gro
exigent circumstances; Grounds for Exclusion
Th
Upon theizulpt of voluntary consent at places other ql';uls::!::og??::‘g: ::::‘r::! m;:-tg:ls::.g:t-:"iuh“"y
» 58
than residences; ::io;:e::l‘thn Congress reexamine the grounds for nglullon
When searches pursuant to applicable law are conducted % n the INA.
incident to a lawful arrest; or
XXXI

At the border.
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VIII.D.2.

Reentry Doctrine

The Select Commission recommends that the reentry doctrine
be modified so that returning lawful permanent resident

aliens (those who have departed from the United States for
temporary purposes) can reenter the United States without
being subject to the exclusion laws, except the following:

* Criminal grounds for exclusion (criminal convictions
while abroad);

* Political grounds for exclusion;
* eEntry into the United States without inspection; and

* e©Engaging in persecution.

SECTION IX. LANGUAGE REQUIREMENT POR NATURALIZATION

SECTION X.

The Select Commission recommends that the current English-~
language requirement for naturalization be retained, but
also recommends that the English-language requirement be
modified to provide a flexible formula that would permit
older persons with many years of permanent residence in
the United States to obtain citizenship without reading,
writing or speaking English.

TREATMENT OF U.S. TERRITORIES UNDER U.S. IMMIGRATION AND
NATIONALITY LAWS

The Select Commission recommends that U.S. law permit, but
not require, special treatment of all U.S. territories.
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INTRODUCTION TO THE FINAL REPORT OF
THE SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY

“If I am not for myself, who will be for me?
But if I am for myself only, what am I? And
if not now, when?*

Hiflel

Sayings of the Fathers 1:14

Our history is largely the story of immigration. Even the Indians
were immigrants. The ancestors of all other Americans--when

measured in terms of world history--came here only yesterday.

As a refuge and a land of opportunity, the United States remains
the world's number one magnet. This fact reaffirms the faith of
our founding fathers and the central values we have adopted as a
nation--freedom, equality under the law, opportunity and respect
for diversity. Throughout our history, our leaders have seen in
immigration the articulation of these deeply held and religiously
based values. President Ronald W. Reagan, in his speech accepting
the Republican nomination for the presidency, reminded us of that

fact when he said:

"I ask you to trust that American spirit which knows no
ethnic, religious, social, political, regional or
economic boundaries: the spirit that burned with zeal
in the hearts of millions of immigrants from every corner
of the earth who came here in search of freedom , . .*

(1)




Then, examining the events of the recent past, the President

asked:

“Can we doubt that only a divine Providence placed this
land--this island of freedom here as a refuge for all
those people in the world who yearn to breathe free? Jews
and Christians enduring persecution behind the Iron Curtain,
t Asia, Cuba, and Haiti, the
victims of drought and £ ne in Africa, the freedom fighters
in Afghanistan and our own countrymen held in savage
captivity . . .*

-
Letters and oral testimony to the Select Commission affirm the

continuing vitality of President Reagan's characterization of the
United Stat as a land of opportunity and as a beacon of liberty
for immigrants. We have listened carefully to these moving
voices, but we have also been faced with the reality of limitations
on immigration. 1If it is a truism to say that the United States
is a sation of immigrants, it is also a truism that it is one

no longer, nor can it become a land of unlimited immigration. As
important as immigration has been and remains to our country, ic
is no longer possible to say as George Washington did that we
welcome all of the oppressed of the world, or as did the poet,
Emma Lazarus, that we should take all of the huddled masses

yearning to be free.

The United States of America--no matter how powerful and

{dealistic--cannot by itself solve the problems of world migration.

This nation must continue to have some limits on immigration. Our
policy--while providing opportunity to a portion of the world's
population--must be guided by the basic national interests of the
people of the United States.

The emphasis in the Commission's recommendations, which are
themselves complex, can be summed up quite simply: We recommend
closing the back door to undocumented/illegal migration, opening
the front door a little more to accommodate legal migration in the

interests of this country, defining our immigration goals clearly

and providing a structure to implement them effectively, and

setting forth procedures that will lead to fair and efficient

adjudication and administration of U.S. immigration laws.

The United States and the World

In emphasizing that our recommendations must be consistent with
U.S. national interests, we are aware of the fact that we live in
a shrinking, interdependent world and that world economic and
political forces result in the migration of peoples. We also are
aware of how inadequately the world is organized to deal with the
dislocations that occur as a result of such migrations. None of
the great international issues of our time——arms control, energy,
food or migration--can be solved entirely within the framework of

a nation-state world. Certainly, there is no unilateral U.S.




solution to any of these problems; we must work with a world
organized along nation-state lines and with existing international
organizations. As a nation responsible for the destiny of its
people and their descendants, we can better deal with these pro-
blems by working with other nations to build more effective
international mechanisms. That is why we begin our recommenda-~
tions with a call for a new emphasis on internationalizing world
migration issues. Since many, large-scale, international
migrations are caused by war, poverty and persecution within
sending nations, it is in .1e national interests of the United
States to work with other nations to prevent or ameliorate those

conditions.

Immigration and the National Interest

That immigration serves humanitarian ends is unquestionable: most
immigrants come to the United States seeking reunion with their
gamilies or as refugees. But in examining U.S. immigration policy
and developing its recommendations, the Select Commission also
asked another question: Is immigration and the acceptance of
refugees in the U.S. national interest? That question was asked by
many in this country when Fidel Castro pushed his own citizens out
of Cuba knowing that their main destination would be the United

States. Nothing about immigration--even widespread visa abuse and

D)

illegal border crossings--seems to have upset the American people

more than the Cuban push-out of 1980. But these new entrants were

neither immigrants nor refugees, having entered the United States
without qualifying as either. Their Presence brought home to most
L]

Am
ericans the fact that U.S. immigration policy was out of control.

It also brought many letters to the Select Commission calling for

v
restrictions on U.S. immigration.

It is easy to understand the feelings that motivated these opinions,
but in the light of hard-headed U.S. interests it would be a mis-
take to let the emotion generated by an unusual, almost bizarre
episode guide national policy. While the Cuban push-out should not
be permitted to happen again, the fact that it happened once should
not blind us to the advantages of legally accepting a reasonable

number of immigrants and refugees,

To the question: 1Is immigration in the U.S. national interest?,
the Select Commission gives a strong but qualified yes. A strong
yes because we believe there are many benefits that immigrants
bring to U.S. society; a qualified yes because we believe there
are limits on the ability of this country to absorb large numbers
of immigrants effectively. Our work during the past 19 months

has confirmed the continuing value of accepting immigrants and

refugees to the United States, in addition to the humanitarian




purpose served. The research findings are clear: Immigrants,
refugees and their children work hard and contribute to the
economic well-being of our society; strengthen our social security
system- and manpower capability; strengthen our ties with other
nations; increase our language and cultural resources and
powerfully demonstrate to the world that the United States is an

open and free society.

New immigrants benefit the United States and reaffirm its deepest
values. One can see them in New Orleans, where Indochinese
refugees, hard at work during the day, crowd classrooms at night

to learn English; in Fall River, Massachusetts, a city--with more

than 20 identifiable ethnic qroup; whose ancestral flags fly in

front of City Hall--which has been restored to economic health

by recent Portuguese immigrants; in Koreatown in Los Angeles,
where Korean Americans have taken an inner-city slum and
transformed it into a vital community; in Florida, where Cuban
Americans have renewed the City of Miami, through economic ties to
Latin America; in Chicago, where young Jewish immigrants from the
Soviet Union work two jobs in addition to attending high school;
in San Antonio, where new Mexican immigrants are taking advantage
of English-literacy classes and have joined Mexican Americans with
many generations of U.S. residence to create a healthy economy and
to strengthen trade and cultural ties with our border neighbor;

and in Denver, where, in a third grade class, students from five




countries are learning the history of the United States and
are learning to count in two foreign languages in addition to
English, and where, in February 1980, a Vietnamese American
third grader who had been in this country for only six months

identified George Washington as *"the father of our country.”

But even though immigration is good for this country, the Select
Commission has rejected the arguments of many economists, ethnic
groups and religious leaders for a great expansion in the number
of immigrants and refugees to be accepted by the "Inited States.
Many of those in favor of expanded immigration have argued that
the United States is capable of absorbing far greater numbers of

immigrants than are now admitted. They contend that:

Thelu)r:ite(: States has the lowest population density of any
wealthy, industrial nation in the world, with the

of Canada and Australia; and e
The United States, with only 6 percent of the world's popu-

lation, still accounts for 25 percent of the world'
‘national product, Px e

They further point out that the United States faces serious labor
shortages in the decade to come, particularly of young and
middle-aged workers. Greatly expanded immigration, they believe,

will go a long way towards providing needed workers.

Religious leaders have presented some of these same arguments
from a different perspective. They, too, note the vast resources
and relatively low population density of the United States, but
argue that this nation has a humanitarian responsibility to
provide immigration opportunities to those seeking entry on the
basis of family reunification or as refugees. They wish the
United States to preserve its role as a country of large-scale

immigration, despite fears about the entry of the foreign born.

Historians, in their support of increased immigration, have
cautioned against excessive restrictionist tendencies. They point
out that U.S. citizens have always been concerned about the
arrival of immigrants, but note that {mmigrants have always made
contributions to U.S. society. These scholars also state that
the proportion of foreign-born citizens in the United States is
now at an all-time low since 1850, when the government began to
keep such statistics. 1If immigration did no harm to U.S. society

when foreign-born citizens accounted for 14 to 15 percent of the

population, the historians argue, it should certainly cause m

internal problems now.

The Select Commission is, however, recommending a more cautious
approach. This is not the time for a large-scale expansion in
legal immigration--for resident aliens or temporary workers--
because the first order of priority is bringing undocumented/
illegal immigration under control, while setting up a rational

system for legal immigration.




The Commission is, therefore, recommending a modest increase in
legal immigration sufficient to expedite the clearance of
backlogs——mainly to reunify families--which have developed under
the current immigration system and to introduce a new system,
which we believe will be more equitable and more clearly reflect

our interests as a nation.

Such a modest increase will continue to bring the benefits of
immigration to the United States without exacerbating fears——not
always rational--of competition with immigrants. Such an increase
recognizes that immigrants create as well as take jobs and readily
Ppay more into the public coffers than they take out, as research
completed for the Select Commission shows. It also recognizes
that immigrants in somz locales do compete for jobs, housing and
space in schools with citizens and previously entered resident
aliens. In the case of refugees, there is an immediate competition
with needy U.S. citizens for a variety of services tha* must be
paid for by U.S. taxpayers. In many communities, local officials
have complained about the strains which a sudden influx of refugees
has placed on their capabilities to provide health services,
schooling and housing.

The American people have demonstrated that they are willing to do
what must be done to save a portion of the world's refugees from

persecution and sometimes even from death. That is why the

10

Select Commission has endorsed the Refugee Act of 1980, even

while questioning aspects of its administration. But it is
inpossible for the United States to absord even a large proportion
of the 16 million refugees in this world and still give high
priority to meeting the needs of its own poor, especially those
in its racial and ethnic minorities. Our present refugee policy
may seem unduly harsh and narrow to many, particularly when a
terribly poor country such as Somalia has more than one million
refugees in its care. But we must be realistic about our obliga-
tions as a soclety to persons in need who already live in this

country.

Undocumented/Illeqal Migration

Illegal migrations of persons in search of work occur extensively
throughout Europe, Latin America, as well as in Canada and the
United States. Such migration to the United States is so extensive
that hundreds of thousands of persons annually enter this country
outside of the law. Although these migrants usually do not stay,
each year tens of thousands of other aliens remain in the United
States illegally after coming here originally as students or other
nonimmigrant aliens. The Select Commigsion is well aware of the
widespread dissatisfaction among U.S. citizens with an immigration

policy that seems to be out of control.
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Some have argued before the Select Commission that there is
virtually nothing that can be done about the tidal movements of
people that are propelled by economic forces. They believe this
is particularly true in a country such as ours, with land and
coastal borders which are easy to cross, where millions of
tourists and students, having entered, find it easy to stay.
Some have further testified that the United States has nothing to
fear from illegal migration since immigrants who come or remain
outside of the law are self-gselected, hard working, highly
creative persons who, even if they remain in this country, aid
rather than harm U.S. society. This is a view that the Commission
believes does mot sufficiently consider the serious problems
created by illegal migration.

One does not have to be able to quantify in detail all of the
impacts of urdocu-onted/ultgal aliens in the United States to
know that there are some serious adverse effects. Some U.S.
citizens and resident aliens who can le st afford it are hurt by
competition for jobs and housing and a reduction of wages and
standards at the workplace. The existence of a fugitive

underground class is unhealthy for society as a whole and may

contribute to ethnic tensions. 1In addition, widespread illegality

erodes confidence in the law generally, and immigration law

specifically, while being unfair to those who seek to immigrate
legally.

12

The Select Commission's determination to enforce the law is no
reflection on the character or the ability of those who desper~
ately seek to work and provide for their families. Coming from
all }:v-r the world, they represent, as immigrants invariably do,
a portion of the world's most ambitious and creative men and
women. But if U.S. immigration policy is to serve this nation's
interests, it must be enforced effectively. This nation has a
responsibility to its people--citizens and resident aliens--and
failure to enforce immigration law means not living up to that

responsibility.

The strong desire to regain control over U.S. immigration policy
is one of several reasons for the Commission's unanimous vote to
legalize a substantial portion of the undocumented/illegal aliens
now in our country. Another is its acknowledgment that, in a
sense, our society has participated in the creation of the
problem. Many undocumented/illegal migrants were induced to come
to the United States by offers of work from U.S. employers who
recruited and hired them under protection of present U.S5. law.

A significant minority of undocumented/illegal aliens have been
part of a chain of family migrants to the United States for at
least two generations. Often entering for temporary work, these

migrants began coming to the United States before this nation
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imposed a ceiling on legal immigration from the Western
Hemisphere in 1968 and a 20,000 per-country visa ceiling on
legal immigration for each Western Hemisphere country in 1976.
But that is not the main reason for legalizing a substantial por-
tion of those who are here. Legalizing those who have settled (n
this country and who are otherwise qualified will have many

positive benefits for the United States as a whole:

Hacdworking, law-abiding persons with a stake in U.S.
society will come out into the open and contribute much
more to it;

No longer exploitable at the workplace, these persons no
longer will contribute to depressing U.S. labor standards
and wages;

New and accurate information about migration routes and the
smuggling of people into the United States will contribute
to the targeting of enforcement resourc to stop illegal
migrations in the future;

New and accurate information about the origins of migration
will enable the United States to work with large sending
countries in targeting aid and investment programs to deal
with migration pressures at the source, in the villages and
provinces of those countries; and

New and accurate information about patterns of visa abuse by
those who entered as nonimmigrant aliens will help to make
our visa issuance proces nd control at ports of entry more
effective.

77-876 0 - 81 - 4
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The recommended legalization program will help to enforce the
law, however, only if other enforcement measures designed to
curtail future illegal migration to the United States are
ins:ituted. That is why the Commission has linked the legali-
zation program to the introduction of such measures. Recognizing
that future migration pressures could lead to eyen higher levels
of illegal migration to the United States, the Commission has
emphasized the development of effective enforcement strategies,
including a new law to penalize employers who hire undocumented/
illegal aliens and new measures to control the abuse of non-

immigrant status.

No one on this Commission expects to stop illegal migration
totally or believes that new enforcement measures can be
instituted without cost. But we do believe that we can reduce
illegal entries sharply, and that the social costs of mot doing
0 may be grave. What is a serious problem today could become a

monumental crisis as migration pressures increase.
The Reunification of Pamilies
A better immigration system may help to reduce the pressures for

illegal migration to some extent. A loock at present U.S. immi-

gration statistics reveals one relatively small but important

source of illegal migration. Of the more than one million persons
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now registered at consular offices waiting for visas, more than
700,000 are relatives of U.S. citizens or resident aliens,
including spouses and minor children of resident aliens. There
is somgthing wrong with a law that keeps out--for as long as
eight years--the small child of a mother or father who has settled
in the United States while a rnonrelative or less close relative
from another country can come in immediately. Certainly a strong
incentive to enter illegally exists for persons who are separated

from close family members for a long period of time.

What is basically wrong is that we have not made clear our prior-
ity to reunify the immediate relatives of U.S. residents regard-
less of their nationality. Among our recommendations are two
which would help to do just that. The first puts immigrants whose
entry into the United States would reunify families on a separate
track from other immigrants. The second puts spouses and minor
children of lawful permanent resident aliens under a separate,
numerically limited category without country ceilings. Eliminating
country ceilings in this category should help assure the reunifi-
cation of the families of permanent resident aliens on a first-

come, first-served basis within a fixed world ceiling.

Independent Immigrants

The creation of a separate category for nonfamily immigrants--the

independent category--may also somewhat reduce illegal immigration
by btroadening immigration opportunities. It reaffirms the impor-
tance to the United States of traditional "new seed” immigrants

who come to work, save, invest and plan for their children and
grandchildren, and creates an immigration channel for persons who
cannot enter the United States on the basis of family reunification.
It is the Commission's hope that this category will provide
immigration opportunities for those persons who come from countries
where immigration to the United States has not been recent or from

countries that have no immigration base here.

Many other important issues have also bheen addressed by the Select
Commission, including an upgrading of our system for administering
U.S. immigration laws, the need to streamline deportation pro-
ceedings and the importance of English-language acquisition.

We have tried to address these and other issues with open minds,

recognizing that few such issues can be resolved easily.

That there is disagreement on some issues among Commissioners is
not surprising since we represent a great varlety of perspectives
and since the complex issues of immigration are charged with

emotion and special interest. Even though we have disagreed among
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ourselves in formulating some answers, we have reached consensus
on a great many of the questions that faced us. Our basic

concern has been the common good that must characterize good

U.S. law, and we have tried to recommend policies that would

be responsible, equitable, efficient and enforceable.

We have mot, of course, answered every question and our answers
are far from perfect, but we believe we asked the rigtt questions
and that the answers are free from the cant, hypocrisy and racism
which have sometimes characterized U.S. immigration policy in
years gone by. With that in mind, we hope that our recommenda-
tions, in the words of George Washington, "set a standard to

which the wise and honest can repair.*

The Reverend Theodore M. Hesburgh
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SECTION I. INTERNATIONAL ISSUES*

Introduction

Migration has always been a part of human existence, but never
more than in the twentleth century. Since 1900, over 100 million
persons have left their homelands as refugees or displaced
persons. Millions more have chosen to seek political and
religious freedom, adventure and employment opportunities far

from where they were born.

One of the greatest pressures for international migration is
and will be world population growth. Projections of this growth
show more than a 50 percent increase from 1975 to the year 2000,
from 4 billion to 6.35 billion. It has been estimated that 92
percent of this growth will take place in countries whose re-

sources are least able to accommodate the needs of new population.

*Commission vote

Should the Select Commission recommend U.S. participation in
efforts to increase international cooperation on world migration
and refugee problems?

The Select Commission voted on a package of proposals which form
Recommendations I.A. through I.D. Yes-16.

See Appendix B for Supplemental Statements of Commissioners
Kennedy, Ochi, Reynoso and Simpson.
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The United States cannot, by itself, moderate migration pressures.
It will require a sustained, long-term cooperative effort by all
nations to reduce both global and national inequities and the
potential conflicts which produce migrants. This will involve
actions beyond the narrow sphere of migration policies--actions
in such areas as trade, investment, monetary and energy policies,
development finance, buman rights, education, agriculture and
land reform—-which are necessary to increase the productivity of
poorer countries, to give them some hope for the future and to
provide them with a sound economic base. The costs of ignoring
the needs of the developing world are seriocus. World economic
and political stability would be threatened by the sudden, large-
scale population moves which could result from widespread poli-

tical or economic chaos in developing nations.

The widespread magnitude of actual migratiun and the fear of
other potential large-scale movements between countries has led
many governments to adopt ever more restrictive immigration
policies in an effort to maintain national control over borders
and shores. The world situation today, however, throws into
serious question the assumption that international migration
can be controlled by domestic policy. Instead, migration--along
with arms, energy, food and trade--has become a major, rapidly

growing world problem that requires a multinational solction.
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BETTER UNDERSTANDING OF INTERNATIONAL MIGRATION*

THE SELECT COMMISSION RECOMMENDS THAT THE UNITED STATES CONTINUE
TO WORK WITH OTHER NATIONS AND PRINCIPAL INTERNATIONAL ORGANIZA-

_ e — . A A, AT AL ROATIIA

TIONS THAT COLLECT INFORMATION, CONDUCT RESEARCH AND COORDINATE
CONSULTATIONS ON MIGRATORY PLOWS AND THE TREATMENT OF INTERNATIONAL

MIGRANTS, TO DEVELOP i BETTER UNDERSTANDING OF MIGRATION ISSUES.

The United States would benefit from a more comprehensive under-
standing of exactly who gains and who loses from international
migration. Por Loth receiving and sending countries, there are
costs as well as benefits, but effects are hard to measure and
are often the result of a chain reaction whose stages are
difficult to trace. FPor example, in the United States foreign
workers may displace some native workers, but may also--by
taking undesirable jobs in industries that might otherwise
relocate outside the country and by developing new businesses
here--actually create new jobs. In addition, while some
migrants send financial support to their families who live out-

side the employing country, these remittances may return, in

*Commission vote

The Select Commission voted on a package of proposals which form
Recommendations I.A. through I.D. Yes-16.
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part, to that country in the form of new export sales. It is
extremely difficult to measure these costs and benefits, and
even more difficult to weigh them in the balance. Domestically,

some groups gain while others suffer.

A number of international organizations are studying the problem
of international migration. The U.N. High Commissioner for
Refugees (UNHCR) and the Intergovernmental Committee on Migration
(ICM) provide information on refugee issues. The International
Labor Organization and the Organization for Economic Cooperation
and Development collect statistical data and conduct research on
issues relating to labor migration. The Select Commission
recommends that the United States continue to work with such

international organizations.

With this recommendation, the Select Commission seeks not only
to augment this nation's knowledge with regard to migration
matters but to provide new information to the international

community as a whole. Such information will allow informed

policy decisions in dealing with international migration issues.
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REVITALIZATION OF EXISTING INTERNATIONAL ORGANIZATIONS®

THE SELECT COMMISSION RECOMMENDS THAT THE UNITED STATES INITIATE
DISCUSSION THROUGH AN INTERNATIONAL CONPERENCE ON WAYS TO RE-
VITALIZE EXISTING INSTITUTIONAL ARRANGEMENTS POR INTERNATIONAL
COOPERATION IN THE HANDLING OF MIGRATION AND REPUGEE PROBLEMS.

=t == TTE PARDLING OF MIGRATION AND REFUGEE PROBLEMS
Recent increases in the worldwide refugee population, as a
result of the wars in Ethiopia and Afghanistan, have once again
focused attention on the need for an international response to
the never-ending flow of displaced persons from political and
economic upheavals (see Tables 1 for Resettlement Totals of
Receiving Countries and Table 2 for Contributions to Inter-
national Refugee Agencies). Moreover, each year millions of
workers seeking economic opportunity join the migratory flow.
Commission research indicates that this flow of refugees and
economic migrants has reached a level that is beginning to
strain the resources and/or the good will of the relatively few

countries

The Select Commission voted on a package of proposals which form
Recommendations I.A. through I.D. Yes-16.

See Appendix B for Supplemental Statements of Commissioner
Kennedy on this issue.
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TABLE 1

RESETTLEMENT TOTALS OF RECEIVING COUNTRIES
PROM SPRING 1975 TO MAY 31, 1980

{Top ten countries, ranked by ratio of refugees to population)

PIVE-YEAR POPULATION RATIO OF
RESETTLEMENT (In millions) REFUGEES TO
TOTAL* POPULATION

Canada 74,000 4.0 1: 324
Australia 44,000 14.6 1: 332
United States 595,000 1: 374
France 68,700 1: 780
Switzerland 5,300
Sweden 6,100
Norway 2,300
Austria 3,700

Pederal Republic 28,300
of Germany

United Kingdom 23,800
HOTE: Adapted from U.S. Committee for Refugees, "Who Helps
World's Refugees?” October 10, 1980.

* Totals taken from reports by the United Nations Righ
Commissioner for Refugees and the U.S. Coordinator for Refugee
Affairs.
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TABLE 2 where they seek admittance. Some receiving nations such as

Somalia are terribly poor. Among the wealthier nations, the
CONTRIBUTIONS TO INTERNATIONAL REPUGEE AGENCIES, 1979
' United States shoulders a disproportionate burden for resettle-
(Top ten countries, ranked by contribution per capita)
: " ment of refugees and should not be expected to continue to

CONTRIBUTION* POPULATION CONTRIBUTION ) . meet what is the responsibility of all economically advanced

(In millions (In mMillions) PER CAPITA
of dollars) societies. If, -s projected, the magnitude of refugee and

Sweden $ 28.6 8.3 $3.44 economic migrations continues to increase, such flows will

escape the boundaries of any conceivable national policy for
Norway 11.2 4.1
receiving new population or for unilaterally instituting

Denmark programs that will have any measurable impact on these issues.

Switzeriand
A problem of this magnitude, affecting international security

The Netherlands and the economic well-being of many nations, clearly requires

Ped 1 11 international measures of cooperation. FPurther, it must be dealt
leral Republic
of Germany with through legal and diplomatic channels, material assistance

designed to relieve pressures in receiving countries, and the
United States
more equitable sharing of resettlement responsibilities.

United Kingdom 38.8 55.8 Commission research has shown that the existing international

Saudi bl organizations, including such institutions as the U.N. High
audia Arabla 5.6 8.2
Commissioner for Refugees and the Intergovernmental Committee

Japan 75.9 116.8 on Migration, could provide an effective internaticnal response

even though they are in need of revitalization.
NOTE: Adapted from U.S. Committee for Refugees, "Who Helps the
World's Refuqgees?® October 10, 1980.

* Amounts reported by United Wations High Commissioner for Refugees
(UNHCR), United Nations Relief and Works Agency (UNRWA) (for
Palestinian refugees), U.N. Pood Program (for refuaees), UNICEP

(for refugees) and Intergovernmental Committee for Buropean Migration
(ICEM). Contributions by the Buropean Economic Community, totaling
$66 million, have been assigned to countries in proportion to members’
budget support. The top 10 countries contributed 83 percent of the
total of $522 million received.

Population and gross national product figures from Population
Reference Bureau, Washington, D.C.
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Consultants to the Select Commission have been critical of

the ability of international institutions to deal adequately
with the problems of world migration. To date, the efforts of
thf institutions have been sporadic and limited by funding and
jurisdictional restraints. The Commission nevertheless supports
the involvement of existing International institutions in the
handling of migration and refugee problems. It believes that
present international organizations must be revitalized to deal
effectively with the problems of international migration and
recommends that the means for such revitalization be the subject

of an international conference.

An international conference, held in Geneva in 1979 to discuss

Indochinese refugees, has already been successful in discussing
both short- and long-term approaches to refugee problems, and
in mobilizing government action in raising funds and obtaining
resettlement commitments from participating nations. The
conference also initiated discussions on how the burden of
refugee resettlement can be shared more equitably. Similar
discussions can be held regarding other types of migration
problems, including the development of initiatives for strength-
ening existing international organizations and making them more

responsive and effective in dealing with migration is 8.
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EXPANSION OF BILATERAL CONSULTATIONS*

THE SELECT COMMISSION RECOMMENDS THAT THE UNITED STATES EXPAND

BILATERAL CONSULTATIONS WITH OTHER GOVERNMENTS, ESPECIALLY

MEXICO AND OTHER REGIONAL NEIGHBORS, REGARDING MIGRATION.

In recognition of the high degree of interdependence in the
global economy, the Select Commission urges the expansion of
bilateral consultations with other nations, especially with
Mexico and other regional neighbors, to determine how migration
pressures might be moderated to the mutual benefit of the United
States and other members in the international community. The
areas of mutual or common interest among nations concerning
immigration questions may be wider than they have seemed to
date. These areas need to be identified and addressed. Where
nations share interests they can cooperate to enhance the
benefits and minimize the problems both experience in managing

migration flows.

The Select Commission believes that the United States should

expand bilateral consultations with other governments. These

consultations should include discussions on mutual cooperation for:

*Commission vote

The Select Commission voted on a package of proposals which form
Recommendations I.A. through I.D. Yes-16.
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the effective enforcement of immigration laws;

the protection of nationals residing in each other's
countries;

the resettlement of refugees;
the reduction of migration pressures;
the coordinmation and dissemination of migration research; and

the development of regional mechanisms to address immigration

issues of regional concern on all of the above and repatriation,

The Commission is of the opinion that such bilateral consultations
are necessary if countries are to find long-term solutions to

migration problems.

0-81-5
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THE CREATION OF REGIONAL MECHANISHS®

THE UNITED STATED SHOULD INITIATE DISCUSSIONS WITH REGIONAL
NEIGHBORS ON THE CREATION OF MECHANISMS TO:
—_— T T 1NN OF RECHANISHMS TO0:

DISCUSS AND MAKE RECOMMENDATIONS ON WAYS TO PROMOTE
REGIONAL COOPERATION ON THE RELATED MATTERS OF TRADE
A]Dl II!EEE‘ DEVELOPHMENT AND niﬁﬁ‘ﬂo«;

EXPLORE ADDITIONAL MEANS OF COOPERATION FOR EPFECTIVE
ENFORCEMENT OF IMMIGRATION LAWS;:

ESTABLISH MEANS POR MUTUAL COOPERATION FOR THE PROTECTION
OF THE HUMAN AND LABOR RIGHTS OF NATIONALS RESIDING IN PACH
OTHER'S mlllgl

EXPLORE THE POSSIBILITY OF NEGOTIATING A REGIONAL CONVENTION
ON_FORCED MIGRATION OR EXPULSION OF CITIZENS; AND
CONSIDER ESTABLISHMENT OF A REGIONAL AUTHORITY TO WORK
WITH THE U.N. HIGH COMMISSIONER FOR REFUGEES AND THE
ERNM

ITTEE MIGRAT. PO
PERNANENT AND PRODUCTIVE RESETTLEMENT OF ASVLEES

CANNOT BE_REPATRIATED TO_THEIR COUNTRIES OF ORIGIN,

ST — T ATRMATED U THEIR COUNTRIES OF ORIGIN
Many immigration problems facing the United States are regional
in nature. Among the most pressing are the undocumented entry
of aliens seeking employment opportunities and the mass arrivals
of those seeking first asylum. In recognition of these immediate

*Commission vote

The Select Commission voted on a package of proposals which form
ndations I.A. through I.D., Yes-16.
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hemispheric problems and the fact that regions have economic,
political and other ties which make them possible units of
cooperation, the Select Commission strongly supports the efforts
llfud above.

gional Cooperation on Development N

Relative poverty affects a large number of this hemisphere's
nations. Lacking opportunity, some migrants, notably those
from the Caribbean Basin, have been willing to risk their

lives in small, leaky boats rather than face economic depri-
vations at home. Without a change in policy (see Section II),
the United States can expect the arrival of many people so
desperate for better opportunities that they will use any means,
legal or illegal, to improve their lot. Prosperity, or at least
hope, for these nations will depend on serious, sustained
attention to development. The Select Commission believes that
discussions should be held to consider the means of promoting
cooperation on the related matters of trade, aid, investment,
development and the reduction of migration pressures. The'
Commission is of the opinion that mutual cooperation on these
matters holds some promise in reaching solutions to migration
proble if targeted to specific areas which are continuing

sources of labor migration.
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qional Cooperation on Enforcement

While the great disparity between economic opporturities in the

United States and many of its regional neighbors continues to

exist, regional cooperation must also focus on programs for
reducing the violation of U.S. immigration laws, including that
of illegal entry. The Commission acknowledges that major,
unilateral reforms are needed in U.S. immigration lawv and that
the United States must institute its own improvements in
domestic enforcement (see Recommendations II.A.l to II.A.8).
Nevertheless, cooperation with other nations, especially in
curbing the smuggling of aliens, can make these enforcement

efforts more effective.

Regional Cooperation on the Protection of Aliens

Several international organizations are concerned with the rights

of international migrants. For example, the International Labor

Organization has developed several ions and en
tions dealing with protection of the rights of migrant workers.*

The Select Commission supports these efforts on a regional level

*As yet, very few countries have ratified these conventions.




33

to develop mechanisms to promote mutual cooperation for the

protection of nationals residing in countries mot their own.

Regional Cooperation on M. Asylum
The problem of mass asylum must be addressed from two perspectives:

The need for standards to assure that persons genuinely
qualifying as asylees will neither be refused temporary

lum nor expelled to nations where they may be endangered
because of race, religion, nationality, political opinion
or social group; and

The need for measures to prevent or contrcl forced
migrations, to ensure widespread cooperation for
immediate assistance to territories of first asylum,
including material aid, and to ensure that asylees
will be resettled in third countries.

It is the Select Commission's belief that to be effective these

measures should be undertaken on both regional and international

levels. 1It, therefore, recommends a formal regional response to

real and potential forced migrations, possibly to include a
convention which could consider both legal measures and provisions
for material assistance. The main thrust of regional initiatives
must be to demonstrate to each nation concerned the threat to
regional stability constituted by forced migration, and the fact
that it is in the national interest of each nation to cooperate

in the avoidance of chaotic, potentially explosive situations.
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Regional Cooperation on Resettlement

The Select Commission also urges that consideration be given to
the establishment of a regional authority to work with the 0U.N.
High Comm foner for Refugees and the Intergovernmental Committee
on Migration in resettling asylees who cannot be repatriated.
This authority would ensure that the burden of resettling
expellees who cannot Le returned to their home countries is
equitably distributed throughout the region and does not fall
only upon those nations whose borders or shores.are easiest to

reach.
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SECTION I UNDOCUMENTED/ILLEGAL ALIENS

Introduction

In the hearings the Select Commission has held and in the letters
it has received, one issue has emerged as most pressing--the
problem of undocumented/illegal migration. Current policy and
lav enforcement efforts have been criticized from all sides.
Some have said that the law is not being enforced, that current
programs are ineffective and erratic. Others have criticized
national policies as being unclear and have suggested that the
very ambiguity of these policies and U.S. attitudes is encouraging
undocumented/illegal immigration. Terms such as "uncontrolled
hemorrhage of people,* “flouting of the law,” and "exploitation
of illegal aliens® were heard in Commission testimony. The
message is clear--susc U.S. citizens believe that the half-open

door of undocumented/illegal migration should be closed.

In addition to sesking public representations on this issue,
the Select Commission has also examined existing research on
undocumented/illegal aliens, commissioned new studies on the
subject and held consultations in which experts have testified

as to their findings regarding undocumented/illegal immigration.
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Although the literature on this subject is inconclusive, the
studies, as a whole, do point to some common findings about the

characteristics of undocumented aliens.*

Characteristics

® The number of undocumented/illegal residents in the United
States remains uncertain. Census Bureau researchers, in a
report for the Select Commission that was based on a review
of existing studles, offered the following cautious speculation:

The total number of lllegal residents in the

United States for some recent year, such as 1978,

is ost certainly below 6 million, and may be
substantially less, possibly only 3.5 to 5.0 million.

According to this report, Mexican nationals probably account
for less than half of the undocumented/illegal population.
Other large numbers come from Jamaica, the Dominican Republic,
El Salvador, Haiti, South America and various Asian countries.

The majority of undocumented/illegal aliens who enter without
inspection are believed to be relatively young, single males.
Those who enter with forged or valid documents are more likely
to reflect a greater cross-section in terms of sex, age and
marital status.

All studies indicate that undocumented/illegal aliens are
attracted to this country by U.S. employment opportunities.
Most come from countries that have high rates of under- and
unemployment.

*Most of the Information about the undocumented/illegal aliens
is derived from a series of studies using ronrandom, small
samples of undocumented persons. Because we do not know the
overall numbers or characteristics of the population from which
these samples were taken, however, it is impossible to
generalize from the reports. Moreover, most of the studies
concentrate on Mexican undocumented/illegal aliens who have
cro d the southern border without inspection. Only a few
studies have examined the experiences of other undocumented
migrants or of visa abusers. Detailed reports on this research,
fully referenced, will be delivered to the President and the
Congress before May 1, 1981.
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* A majority of studies indicate that undocumented/illegal
-aliens generally earn at or above the minimum wage.
Agricultural and domestic workers and those working in
border -areas tend to earn lower vages than industrial
vorkers in the interior. Those who initially enter with
valid documents appear to earn more than do those who enter
.without inspection. Similarly, union members are paid
substantially more than monunion migrants.

However low the salaries of undocumented/illegal aliens

in the United States, studies indicate that their v.S.
Vages are many times that of previous wages in the home
country In one sample, agricultural day laborers were paid
an average of 3120 per week in the United States and $9.20
per week in Mexico. Other studies indicate th some
undocumented/illegal aliens had been employed in high status
but low paying occupations in their home countries. The
attraction of what are usually lower status but higher paying
jobs in the United States is powerful.

Research studies reveal a wide range in the duration of stay

of illegal aliens--from several months to many years--d nding

on location of the study and characteristics of the sample.
Studies of apprehended aliens in border ‘areas show far shorter
lengths of stay than do stud of Tesident undocumented/
illegal aliens in interior areas. Those who enter with valid

documents tend to stay longer than those who enter without
inspection.

Although there tends to be Some consensus among researchers on

some general characteristics of undocumented/illegal sliens,

there is almost no consensus regarding the impact of illegal

immigration on U.S, society. Four issues are of primary concern

to researchers and the public: impact on social services, job
displacement, depression of vages and the overall effect on

U.S. law and society.
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Impact on Social Servi

Interpretations of the effect of undocumented/illegal aliens

on social services vary, although most studies indicate that
undocumented/illegal aliens do not place a substantial burden
on social services, Many studies attempt to measure their
impact on services by comparing the tax payments of undocu-
mented/illegal aliens with their pattern of use of services.
This research has found a wide range in the proportion of
illegal aliens who have social security, and federal and state
income taxes withheld, Studies of those in interior areas
reveal high rates {70 percent or more) of tax payment. Those in
border areas who are working in temporary agricultural jobs are

less likely to have their taxes withheld.

As far as utilization of services is concerned, the studies find
a very low use of all cash-assistance programs. Use of school
services is higher, but it appears to be dependent on length of
stay. Migrants who remain in the United States for extended
periods are more likely to bring their families with them than
are temporary workers. Many of these long-term residents are
believed to contribute to their school systems through various

forms of local taxation.
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The greatest controversy regardir; impact of undocumented/
illegal aliens on social services surrounds the use of health

services. A number of county and municipal hospitals contend

‘that undocumented aliens make substantial use of their emergency

room and outpatient services. Some financially distressed
hospitals claim that their financial troubles stem from the
uncompensated services they provide to undocumented/illegal
aliens., Research studies that focus on undocumented/illegal
aliens, however, show that less than 10 percent of the samples
studied used public hospital services and that patterns of
payment are comparable to those of U.S. citizens. In these
studies, a high proportion of undocumented/illegal aliens pay
for hospital services through health insurance or by direct

payment.

Job Displacement

The opinion of economists rang along a continuum as to findings
on the job-displacing effects of undocumented/illeqal immigra-
tion. On one end are those who believe that undocumented/illegal
workers take jobs that would otherwise go to U.S. workers. Some
argue that competition from cheap labor tends to depress sectors
of the economy and make some otherwise desirable jobs undesirable.
It is also suggested that undocumented aliens, especially in

border areas, compete for jobs with economically disadvantaged
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minorities. On the other end of the continuum are those who
believe that undocumented/illegal workers take jobs that U.S.
workers do not want and will not take, Some also suggest that
wundocumented aliens, by taking undesirable jobs, maintain
industries that would otherwise move outside of this country
for labor. 1In such ¢ they believe that undocumented/
illegal aliens actually maintain jobs In those industries for
U.S. workers. Some economists argue that undocumented/illegal
aliens usually represent an additional, not substitute, supply

of labor.

Wage Depression

Interpretations of the relationship between wage depression and
undocumented/illegal migration are also subject to differences
in theoretical perspective. According to some experts, the
differential in wages between the home countries of most undocu-
mented/illegal aliens and the United States make these allens
less concerned than citizens about the actual level of their
U.S. wages. The potential threat of apprehension and deportation,
they argue, may also make undocumented/illegal workers more
willing to work for lower wages. Other analysts question this
theory. They argue that there is little evidence to indicate
that undocumented/illegal aliens have any overall effect on

U.S. wages and salaries. Some economists even argue that the
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wages of skilled U.S. workers will rise as a consequence of
an increase in the relative number of unskilled, undocumented/
illegal aliens who are working in this country.

Most economists acknowledge, though, that the extent of
competition between native workers and migrants depends on
the degree to which they have similar job skills. Since most
undocumented/illegal migrants tend to be young and unskilled,
it is likely that young, less-skilled natives will be the most
adversely affected by thelr presence. Thus, although the
effect of undocumented/illegal immigration on the U.S. labor
force is not quantifiable, it is apparent that the continuing
flow of undocumented workers across U.S. borders has certainly
contributed to the displacement of some U,S, workers and the

depression of some U.S. wages.

Effects on U.S. Law and Society

Although the research findings and theoretical arguments with
regard to the impact of undocumented/illegal immigration upon
the U.S. economy and soclal services are inconclusive, there
is evidence that shows that the toleration of large-scale

undocumented/illegal immigration can have pernicious effects
on U.S. society. This illegal flow, encouraged by employers

who provide jobs, has created an underclass of workers who fear
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apprehension and deportation. Undocumented/illegal migrants,

at the mercy of unscrupulous employers and “coyotes who smuggle
them across the border, cannot or will mot avail themselves of
the protection of U.S. laws. WNot only do they suffer, but so
too does U.S. society. Most serious is the fact that illegality
breeds illegality. The presence of a substantial number of
undocumented/illegal aliens in the United States has resulted
not only in a disregard for immigration law but in the breaking
of minimum wage and occupational safety laws, and statutes
against smuggling as well. As long as undocumented migration
flouts U.S. immigration law, its most devastating impact may be

the disregard it breeds for other U.S. laws.

The Select Commission favors immediate action to reduce the flow
of undocumented/illegal migration. To take mo action will
result in a worsening of the problem. Migrants will continue to
enter the United States illegally, U.S. workers will continue to
face competition from this source of inexpensive labor and the
disregard for U.S. law will continue to strain the fabric of

society.

The Commission has heard testimony in favor of and opposed to
the introduction of a new temporary worker program as a solution

to undocumented/illegal migration. Some persons have argued

that an expanded temporary worker program would help ensure the
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success of the proposed legalization and enforcement programs

and even that a large-scale temporary worker program could

substitute for them. They have reasoned that a large-scale
program vouldﬂivn employers access to a supply of low-skilled,
seasonal workers, and would cushion the impact of enforcement
on major sending countries whose nationals would no longer have

access to the U.S. labor market through illegal channels.

Others who testified Before the Commission have maintained,
however, that a large-scale temporary worker program would still
tail to satisfy the pressures for migration in these countries.
Some experts have pointed to the failures of the bracero
program, the previous experience of the United States with a
large-scale temporary worker program. This program employed
between four and five million Mexican agricultural workers over
a 22-year period. Although the program was instituted with
strict provisions guaranteeing worker rights and privileges,
these provisions frequently were violated, 1In addition, the
existence of a large-scale temporary worker program did not stop
employers from hiring undocumented workers. The flow of these
migrants continued until a massive repatriation
program--Operation Wetback--was begun and the bracero program

was greatly expanded.
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Experts have further testified that temporary workers in

Buropean countri 1led g kers--who were brought
in during times of economic growth often became permanent
‘additions to the host socleties, even when their labor vas no
longer needed. They argue that temporary worker programs have
often precipitated additional illegal movement when families
tried to reunite in the host country and that these programs
have also created internal political and social problems. In
general, these opponents find any large-scale temporary worker
program, especially when entry is limited by marital status,
geography and the nature of the proposed employment, an

ineffective means of reducing undocumented/ illegal migration.

The Commission has also heard arguments that the economic and
social effects of temporary worker programs must be weighed
apart from their effects on illegal migration. Supporters of
such programs have testified that U.S. workers are not readily
available for many jobs and that the employment of foreign
workers is the only alternative to labor shortages. In response,
their opponents have argued that U.S. sources of labor do exist,
but employers prefer foreign workers because they are more
docile and will accept lower wages and/or inferior working
conditions. Large-scale temporary worker programs have also
been critized by those who believe that such programs tend to
identify some kinds of work, generally perceived to be undesir-

able, with certain foreign nationals or particular ethnic groups.
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The Commission has carefully weighed these arguments. Most
Commissioners have concluded that the Commission should not

recommend the introduction of a large-scale temporary worker

program.* Some oppose the concept of such a program under any

circumstances. Others believe that until the precise effects
of the proposed recommendations to deal with undocumented/
illegal immigration are known, the institution of a neu

temporary worker program would be inadvisable.

The Select Commission has heard testimony regarding a range
of other programs to deal with undocumented/illegal migrants.

The Commission proposes a three-part program to address this
problem:

Better border and interior controls;
Economic deterrents in the workplace; and
Once new enforcement measures have been instituted,

legalization of certain undocumented/illegal aliens who
are already in this country.

The Select Commission holds the view that implementation of

this set of recommendations can bring illegal migration under

control.

*Por Select Comm
A-2 program, Recommendation VI.E.

S Appendix B for Supplemental Statements of Commissioners
Marshall, Ochi, Otero and Reynoso.
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sion proposals regarding changes in the current

BORDER_AND INTERIOR ENFORCEMENT*

Introduction

The Select Commission has been convinced by arguments in favor
of strengthening the enforcement capabilities of the Immigration
and Naturalization Service (INS). 1In recent years, the Service's
budget for enforcement has not kept pace with its increasing
workload. Instead, INS resource and personnel levels have grown
only marginally though data would indicate that the number of
persons saeking illegal entry to the United States has substan-
tially increased. While increases in resources and personnel
will not in themselves be wholly effective without the important
internal reforms recommended elsewhere (see Section VII), the
increased enforcement capability they can provide should be an
integral part of the package of recommendations to curb the flow

of illegal immigration.

In its current application, enforcement against illegal immi-
gration is necessarily selective. The borders receive the most
attention, with limited interior enforcement efforts focused on

places of employment. This emphasis on border enforcement will

*See Appendix B for Supplemental Statements of Commissioners
Kennedy, Muskie, Ochl, Otero and Reynoso.
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continue to be necessary for some time, as it will take a number
of years before a fully effective employee eligibility/employer

responsibility system is in place (see Recommendation II.B.1).

It is both more humane and cost effective to deter people from
entering the United States than it iz to locate and remove them
from the interior. Nevertheless, the Commission holds the view
that improvements also need to le made in interior enforcement
efforts. 1It, therefore, supports increasing INS resources not
only along the bocders and at ports of entry but also in the

interior. The following specific actions are required for such

a comprehensive effort.

Border Patrol Fumding*

THE SELELT COMMISSION RECOMMENDS THAT BORDER PATROL FUNDING
LEVELS BE RAISED TO PROVIDE POR A SUBSTANTIAL INCREASE IN THE

NUMBERS AND TRAINING OF PERSONNEL, REPLACEMENT SENSOR SYSTEMS,
ADDITIONAL LIGHT PLANES AND HELICOPTEPS AND OTHER NEEDED

EQUIPMENT .

*Commission vote:

The Select Commission soted cn a package of proposals which
form recommendations II.A.l. through II.A.3. and II.A.7. Yes-15;
P 1.
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During the past ten years, the number of undocumented/illegal
migrants, as measured by apprehensions, has increased much more
rapidly than the personnel and funding levels of the Border

Patrol.*

At any given hour no more than 450 Border Patrol agents are
directly engaged in activities to stop persons attempting to
enter the United States without inspection. Lack of funds has
also stretched the replacement schedule for sensor systems--
introduced during the last ten years to aid the Border Patrol
in detecting movement in isblated areas of the borders--to
seven years, at least two years longer than the expected

operating life of the systems.

Only after illegal migrants are excluded from the labor market
through an employee eligibility/employer responsibility program
(see Recommendation, Section II.B.1.) will border interdiction
become a lower priority. For the immediate future, however, a
visible deterrent must exist between ports of entry. Providing

a visible deterrent

*Permanent work years funded for the Border Patrol increased
by 42.4 percent between 1969 and 1979, while apprehensions by
the Border Patrol increased by 414.5 percent during the same
period.
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will require a substantial increase in personnel. Additional
equipment and technology is also essential since the expanded
use of aircraft, sensor systems and night-viewing devices will
raise the effectiveness of existing personnel. The Select

Commission, therefore, recommends that funds be made available

to provide a substantial increase in the number and training of

Border Patrol personnel, and the technology and equipment

required for effective border interdiction.
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Port-of-Entry Inspections®
THE SELECT COMMISSION RECOMMENDS THAT PORT-OP-ENTRY INSPECTIONS

BE_ENHANCED BY INCREASING THE NUMBER OF PRIMARY INSPECTORS,

INSTITUTING A MOBILE INSPECTIONS TASX FORCE AND REPLACING ALL

OUTSTANDING BORDER-CROSSING CARDS WITH A COUNTERFEIT-RESISTANT

CARD./

The flow of people across U.5. borders for business and pleasure
has nearly overwhelmed federal inspection agencies. Additional
personnel are needed to deal with this flow so that people will
pass through the inspection process within an acceptable amount
of time without sacrificing the effectiveness of a process which
deters illegal entry. Augmented program funds will allow a
mobile task force to institute an increased number of careful
inspections at ports-of-entry with high rates of fraudulent
entries. Such inspections, in addition to those already
conducted at ports of entry, will serve as a deterrent to those
persons who might otherwise seek undocumented/illegal entry to

the United States and to the smuggling of these individuals.

*Commission vote

The Select Commission voted on a package of propo: s which form
Recommendations I1.A.l. through IT.A.3. and II.A.7. Yes-15;
Pass-1.

/This support of a counterfeit-resistant card does not mean
the Commission supports the existing counterfeit-resistant card
(ADIT). New technology may offer more cost-effective alternatives.
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Regional Border Enforcement Pos

THE SELECT COMMISSION RECOMMENDS THAT REGIONAL BORDER ENPORCEMENT
—_— L T T L WTERDS THAT REGIONAL BORDER ENPORCEMENT

POSTS BE ESTABLISHED TO COORDINATE THE WORK OF THE IMMIGRATION

AND NATURALIZATION SERVICE, THE U.S. CUSTOMS SERVICE, THE DRUG

ENPORCEMENT ADMINISTRATION AND THE U.S. COAST GUARD IN THE INTER-
—_—— T A AFD THE U.S. COAST GUARD IN THE INTER-

DICTION OF BOTH UNDOCUMENTED/ILLEGAL MIGRANTS AND ILLICIT GOODS

SPECIPICALLY NARCOTICS.

These four agencies already cooperate in the El Paso Intelligence
Center (EPIC) which maintains records of narcotics movement and
of illeo=l entries. This sharing of information should be part
of an o-ganizational structure that allows the rapid deployment
of joint resocurces to respond to emergencies or to provide for

coordinated enforcement programs.

The Commission holds the view that a regional border anforcement
post would coordinate the particular strengths and distinct re-
sponsibilities of each border enforcement agency. The creation
of regional posts could improve interdiction of undocumented/
illegai migrants, without disrupting the existing mandates of

the agencies involved./

The Select Commission voted on a package of proposals which form
Recommendations II.A.l. through II.A.3. and II.A.7. Yes=15;
P

/See Section VII.B.1. on problems related to possible reorganiza-
tion of these agencies.

I1.A.4.
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Enforcement of Current Law®

THE SELECT COMMISSION RECOMMENDS THAT THE LAW BE PIRMLY AND
THE SELE T oMM O e e —  —  —— —

CONSISTENTLY ENPORCED AGAINST U.S. CITIZENS WHO AID ALIENS

WHO DO NOT HAVE VALID VISAS TO ENTER THE COUNTRY.

Recent U.S. experience with the Cuban push-out and the resulting
*freedom flotilla® in which private U.S. citizens transported
persons who did not have valid visas to the United States has
been a cause for concern./ Though the Commission recognizes

the goodwill behind this and other such actions on the part of
U.S. citizens, U.S. law is clear with regard to aiding the entry
of aliens who do not have valid visas--such assistance is illegal.
Because the Select Commission believes that enforcement of the
lav should be consistent, it recommends that, as a matter of
policy, current law be enforced against all U.S. citizens who

aid an alien without a valid visa to enter the country.

*Commission vote

Should it be U.S. policy to firmly and consistently enforce

ctr:cnt law which says it is illegal for U.S. citizens to help

an alien enter the country unless the alien has a valid visa?
~14; Absent-l.

/See Commission discussion of mass asylum in Section V of this
report.
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Nonimmigrant Visa Abuse*

THE SELECT COMMISSION RECOMMENDS THAT INVESTIGATIONS OF OVER-
STAYS AND STUDENT VISA ABUSERS BE MAINTAINED REGARDLESS OF
OTHER INVESTIGATIVE PRIORITIES.

Because of fiscal constraints and border enforcement priorities,
INS has not had the resources to devote to interior enforcement
on a broad scale. Interior investigations have been concentrated
almost exclusively on likely places of employment for undocu-
mented/illegal migrants. FPailure to broaden these investigations
to include those persons who overstay their visas and student
visa abusers could lead to the charge that the government is
interested only in undocumented/illegal aliens who have to work.
Despite court-imposed limitations on INS interior enforcement
procedures, interior investigations--including those involving
nonimmigrant visa abuse--should be encouraged (see Recommendations

VIII.A.l. through VIII.A.4.).

*Commission vote

The Select Commission voted on a package of proposals which form
Recommendations II.A.5. and II.A.6. Yes-16.

I1.A.6.
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Nonimmigrant Document Control®

THE SELECT COMMISSION RECOMMENDS THAT A PULLY AUTOMATED SYSTEM
OF NONIMMIGRANT DOCUMENT CONTROL SHOULD BE ESTABLISHED IN THE
IMMIGRATION AND NATURALIZATION SERVICE TO ALLOW PROMPT TRACKING
OF ALIENS AND TO VERIPY THEIR DEPARTURE. U.S. CONSULAR POSTS
OF VISA ISSUANCE SHOULD BE INFORMED OF NONDEPARTURES .

The Select Commission finds deficiencies in the control of visa
abuse. No adequate system now exists to check whether
nonimmigrants leave the country in compliance with limitations
on authorized stay or whether foreign students and other
nonimmigrants are In status. To increase knowledge about these
and other nonimmigrants from the time of their entries to the
time of their departures from the United Stat and to deter
and apprehend visa abusers, the Select Commission urges the
introduction of a fully automated system of nonimmigrant

document control.

At present, nonimmigrants fill out a travel control document
(1-94) which gives information about their arrival, initial

destination in the United States and the date through which

“Commission vote

The Select Commission voted on a package of proposals which form
Recommendations II.A.5. and II.A.6. Yes-16.
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their stay in the United States has been approved by an INS
inspector.* This tracking system has been plagued by under-
funding, large backlogs or delays in entering the data and

16st documents. An automated system of ronimmigrant document
control (now in the planning stage at INS) could provide auto-
mated Information on new arrivals within two days of their entry

and printouts on persons overstaying their departure da

Deportation of Undocumented/Illegal Migrants/

THE SELECT COMMISSION RECOMMENDS THAT DEPORTATION AND REMOVAL OF
Wmcunmzog:uzcu MIGRANTS BE EFPECTED TO DISCOURAGE EARLY
RETURN. ADEQUATE FUNDS SHOULD BE AVAILABLE TO MAINTAIN HIGH
LEVELS OF ALIEN APPREHENSION, DETENTION AND DEPORTATION
THROUGHOUT THE YEAR. WHERE POSSIBLE, ALIENS SHOULD BE REQUIRED

TO PAY THE TRANSPORTATION COSTS OF DEPORTATION OR REMOVAL UNDER

SAPEGUARDS .

*One copy is retained by the alien until collected at departure;
the other copy is used for recording the entry information
(manually entered into an automated system) {n INS records.

/Commission vote
The Select Commission voted on a package of proposals which

form Recommendations II.A.1, through IT.A.3. and II.A.7. Yes-15;
Pa 1.
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Current law allows the Attorney General to deport an alien

who has been found deportable and who is not eligible for
discretionary relief. Such deportation may be to a country
dinlqmtod by the alien i{f that country is willing to accept
him/her or to other statutorily specified places at the
discretion of the Attorney General. The Select Commission
urges that, vhere possible, such deportations and rermovals of
undocumented/illegal aliens be carried out to discourage early
return. The Commission also believes that it is important to
have higher levels of apprehension, detention and deportation
throughout the year to discourage undocumented/illegal aliens
from entering or remaining in the United States. It therefore
recommends that adequate funds be made available for these
purposes, but believes that in the case of deportation, required
departure or removal under safeguards from the United States,
aliens should be required to pay their own transportation costs

when able to do so.
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Training of INS Officers*

THE SELECT COMMISSION RECOMMENDS HIGH PRIORITY BE GIVEN TO THE
TRAINING OF IMMIGRATION AND NATURALIZATION SERVICE OPFICERS TO

—_— e e AT AATTRALTAATION SERVICE OFFICERS TO

FAMILIARIZE THEM WITH THE RIGHTS OF ALIENS AND U.S. CITIZENS

—_— e e e e T TP ALIENO A0 V.5, CITIZENS

AND TO HELP THEM DEAL WITH PERSONS OF OTHER CULTURAL BACKGROUNDS.

e e /= T oV O TR LULTURAL BACKGROUNDS
PURTHER, TO PROTECT THE RIGHTS OF THOSE WHO HAVE ENTERED THE
UNITED STATES LEGALLY, THE COMMISSION ALSO RECOMMENDS THAT
IMMIGRATION LAWS NOT BE SELECTIVELY ENFORCED IN THE INTERIOR ON

THE BASIS OF RACE, RELIGION, SEX OR NATIONAL ORIGIN.

In the course of its public hearings and consultations, the
Select Commission has met many INS representatives who are
dedicated civil servants, showing great sensitivity to aliens
they encounter in the course of their work. Neverthel
Commission is mindful of the potential for abuse in the enforce-
ment of immigration lcv. Opponents of increased enforcement who
have testified before the Commission contend that enforcement
practices are disruptive of human lives and the economy, and
disrespectful of the civil liberties of aliens and U.S, citizens.

Also, they argue that some INS personnel have disregarded the

*Coi ion vote

Yes-15; Pass-l.
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civil rights of legal aliens and are hostile towards persons
with foreign accents or persons who may appear foreign. To
avoid the possibility of such abuse as a result of its
recommendations for enhanced enforcement, the Commission
recommends that the strengthening of enforcement capabilities be
accompanied by strong, new measures to further professionalize
the Immigration and Naturalization Service. Such measures
should improve the responsiveness and sensitivity of INS
employees to individual rights and liberties (see Recommendation
VII.B.3.). To give additional protection to individual rights
and liberties, the Select Commission urges that INS enforcement
in the interior be free of bias based on national origin, race,

religion or sex.
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ECONOMIC DETERRENTS IN THE WORKPLACE*

Introduction

The vast majority of undocumented/illegal aliens are attracted
to this country by employment opportunities. Most are under-
employed or unemployed in their home countries, and however low
their income is in the United States, it is many times greater
than what they have earned previously. As long as the pos
bility of employment exf{sts, men and women seeking economic
opportunities will continue to take great risks to come to the
United States, and curbing illegal immigration will be extremely
difficult. The Commission has concluded that the success of any
campaign to curb illegal migration is dependent on the intro-

duction of new forms of economic deterrents.

Modest increases in personnel and resources over the past decade
for the Immigration and Naturalization Service (INS), as well
as for U.S. Customs border forces, the State Department Consular
Service and Department of Labor investigations have failed to

stop millions of migrants from entering the United States

*See Appendix B for Supplemental Statements of Commissioners
Harris, Hesburgh, Holtiman, Kennedy, Marshall, McClory, Ochi,
Otero, Reynoso, Rodino and Simpson on this issue.

illegally, to apprehend those who are already here or to
significantly limit their participation in the labor market.
Even the substantial increases in funds, equipment and personnel
recommended earlier by the Select Commission for border and
interior enforcement, while vital to the Commission's three
part program to curtail the flow of illegal migrants, will not,
by themselves, accomplish that purpose. Purther, without the
initiation of strong, new efforts to curtail illegal migration,
whether it occurs as the result of movement across U.S. borders
or through visa abuse, any attempt to regularize the status of
millions of undocumented/illegal aliens already living in the
United States could serve as an inducement for further illegal

immigration.




II.B.1.

61

Bmployer Sanctions Legislation*

THE SELECT COMMISSION RECOMMENDS THAT LEGISLATION BE PASSED
—_—— e e ™ VAT LEGISLATION BE PASSED
MAKING IT ILLEGAL POR EMPLOYERS TO HIRE UNDOCUMENTED WORKERS.
—_———n T TR 1D HIRE INDOCUMENTED WORKERS

Current federal law provides no basis for the prosecution of
employers who knowingly hire undocumented/illegal aliens./
Additional enforcement funds could, of cours expand current
monitoring efforts by the Department of Labor and the Immigration
and Naturalization Service--to investigate violations of labor
and immigration laws respectively--but such monitoring would not
be effective in the absence of employer sanctions. Even if an
employer is found to be employing undocumented workers, the
penalty is merely the cost of finding and training replacements.
Furthermore, the employer is free to hire still more undocumented/

illegal aliens without incurring any additional penalties.

*Commission votes
Do you favor employsr sanctions? Yes-14; No-2,

Do you favor employer sanctions with some existing form of
identification? Yes-9; No-7.

Do you favor employer sanctions with some system of more secure
identification? Yes-8; No-7; Pass-l.

/ While a number of employer sanctions bills have been introduced
in Congress during the past decade, none has become law. (Two,
H.R. 16188 [92nd Congress] and H.R. 982 [93rd Congress], pa

the House of Representatives but not the Senate.) Only th rm
Labor Contractor Registration Act currently prohibits farm labor
contractors from knowingly hiring aliens unauthorized to work.

The Congress has several times considered the institution of
sanctions against employers who hire aliens unauthorized to
work in the United States. “Knowing* employment of undocu~-
mented/illegal migrants has generally been the basis of
employer sanctions legislation; the 1977 proposals of
President Jimmy Carter provided sanctions against those who
demonstrated a "pattern or practice® of employing undocumented/

illegal workers.

Without an enforcement tool to make the hiring of undocumented
workers unprofitable, efforts to prevent the participation of
undocumented/illegal aliens in the labor market will continue to
mect with failure. Indeed, the absence of such a law serves as
an enticement for foreign workers. The Commission, therefore,
believes some form of employer sanctions is necessary if illegal

migration is to be curtailed.

Nevertheless, to monitor uniformly the entire U.S. labor market
under employer sanctions legislation would not, in the Commis-
sion's view, be desirable To investigate all U.S, businesses
regardless of size would not allow the concentration of
enforcement resources on those businesses and firms that pose

the real enforcement problems.
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Although sanctions should apply to all employers, many Commis-
sion members believe that small businesses employing only a
few persons should not be the target of employer sanctions
enforcement efforts. The number of employees involved is not
great enough to justify the expenditure of funds and personnel
required to monitor these firms effectively. Rather, it is the
businesses with relatively large numbers of employees--perhaps
10 to 15 and above--that should require the attention of those
responsible for enforcing an employer responsibility law. The
Commission supports enforcement efforts which would focus on
these larger employers to ensure that enforcement funds and
personnel will be concentrated on those businesses that pose

the greatest incentives for illegal immigration.

Employers found to be in violation of employer sanctions law
should, in the view of many Commissioners, be subject to civil
penalties. These Commission members favor the imposition of
civil over criminal penalties since they are aware of the
difficulties--high costs and personnel requirements--which
often frustrate successful criminal prosecutions. m"r‘:heleu,
while these Commissioners hold the view that substantial civil
penalties provide the best response to employers who violate an

employer responsibility law, they do not entirely rule out
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criminal penalties for those employers who are guilty of flagrant
and extended violations of the law following the imposition of

civil penalties,

Several Commissioners have suggested a series of graduated
penalties related to the seriousness--frequency and magnitude--
of the offense which would begin only after an employer has
received an informal, but recorded motice that he/she is in
violation by krowingly hiring an undocumented worker or failing
to comply with the administrative requirements of an employer
responsibility law. This series of penalties is presented here
as an example of the type of system which might be enacted as
part of any employer sanctions legislation. Selection among
these penalties and the establishment of a fine would depend on
the degree of employer compliance or resistance.

Administrative citation. Served on an employer by a delegated

agent of the Attorney General whenever there is a determination

that an employer has knowingly hired an undocumented/illegal

migrant or is guilty of gross roncompliance in keeping records

or filing forms as required.

Civil fine of

ratively
ag! Attorney Gene se of

knowingly hiring an undocu ted/illegal migrant or blatantly

disregarding employer responsibility requirements to secure
and record information on all newly hired employees.
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* Injunction in a federal district court. Secured by U.s,
attorneys ere employers ve continued to
knowingly hire undocuunud/uhqnl migrants after civil
penalties have been applied. Evidence would consist of
:mt"n:z x;anlundocu-en:ed/ilhqal migrants or the

. usal to
i ad It comply with the employer responsibility

The Commission has also been concerned about the functioning of

an employer-appeals mechanism. An administrative citation could

be appealed, as could the administrative fine resulting from a

serious offense. Administrative fines themselves could be

resisted by the employer and then collected only through civil
suits. In these circumstances the employer would be given ample
opportunity for defense, but without preventing the ongoing
enforcement of the law. Second offenses could bring fines while
an administrative citation was being appealed; an injunction
could be brought while the appeal of an administrative fine was

Pending.

The Select Commission has also discussed penalties that could be
imposed on those who seek urdocun-nted/uloqnl employment. Some
Commissioners hold the opinion that deportation represents no
more than a temporary visit home for most undocumented workers
and that, as such, it remains an ineffective deterrent to illegal

entry. These Commission members believe other penalties must be
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imposed on those aliens who work illegally in the United States
if illegal entry is to be affectively discouraged. Most
Commissioners, however, argue that the imposition of penalties,
in addition to that of deportation, is unnecessary and
unworkable. By virtue of his/her presence in the United States,
an undocumented/illegal alien is subject to deportation. To
further penalize his/her employment will simply complicate and

further slow an already overburdened legal process.

To protect the rights of employers and employees alike, the
Commission has considered the institution of a system which
would facilitate establishing employment eligibility. It
acknowledges the criticism leveled at previous employer
sanctions legislation on the basis of the vague, and therefore
unenforceable, requirement that employers must knowingly hire
undocumented workers. It holds the view that an effective

employer sanctions system must be based on a reliable means of

verifying employment eligibility. Lacking a dependable
mechanism for determining a potential employee's eligibility,
employers would have to use their discretion in determining that
eligibility. The Select Comm ion does mot favor the imposition
of so substantial a burden on employers and fears widespread
discrimination against those U.S. citizens and aliens who are

authorized to work and who might look or sound foreign to a
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prospective employer. Most Commissioners, therefore, support

a means of verifying employee eligibility that will allow
employers to confidently and easily hire those persons who may
legally accept employment. Without some means of identifying
those persons who are entitled to work in the United Stat the
best-intentioned employer would be reluctant to hire anyone

about whose legal status he/she has doubts.

Many of these Commissioners hold the view that the entire work-
force in the United States--U.S. citizens and permanent residents

included--should bear the same responsibility to verify their

eligibility. To be nondiscriminatory, they believe, any employee

eligibility system must apply equally to each member of the u.s.
workforce--whether that individual be an alien authorized to
work in this country or a U.S. citizen. These Commissioners
argue that unless such requirements are uniform, the potential
for employer discrimination--which the Commission seeks to avoid--
would once again become a threat to those U.S. citizens or lawful
permanent residents who might appear foreign in speech or
appearance. Purther, they believe that to burden one group of
eligible workers with a requirement to establish eligibility
while exempting another--when both have the same right of
employment--is in its own way as great a discrimination as that

vhich the system seeks to avoid.
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Several Commissioners believe, however, that imposing an
employment verification burden on the entire U.S. workforce

is an overreaction to undocumented/illegal immigration. Un-
documented/illegal aliens, these Commission members believe,
do not pose enough of a problem to U.S. society to warrant the
imposition of an employment eligibility requirement on all U.S.

workers.

As part of its discussion of this issue, the Select Commission
has also considered a number of mechanisms which would allow

a prospective employee to establish his/her eligibility for
employment. Its discussion has focused on the use of existing
forms of identification, the improvement of these existing
forms, for example a counterfeit-resistant social security card,
or new, secure identifiers, such as a call-in data bank or work-
eligibility card. However, the Commission has been unable

to reach a consensus as to the specific type of identification

that should be required for verification.

Some Commissioners find the creation of any new form of work
identification unnecessary, costly and/or potentially harmful
to civil liberties. They believe that the use of one or more
existing forms of identification (such as the birth certificate,
social security card or alien identification card) would provide
a reasonably reliable, nondiscriminatory means of verifying the

eligibility of persons to work in the United States.
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sioners find the. existing forms of identification
unreliable, but would support their use if they could be made
®more secure. Still other Commission members urge that employer
sanctions be supported by a new, more secure system of employee
verification. They conclude that a new system is necessary,
more reliable and worth the cost. These Commissioners also
argue that a system based on a new, more secure form of identi-
fication when limited to use in hiring will actually be less
dhcri-ln-to.y than any system based on existing forms of
identification. wWithout a more dependable method of verifying
employment eligibility, they believe, the potential for dis-
crimination is a far greater threat to individual rights than
is any new, more secure method of employment eligibility

identification.

Despite these differences of opinion as to the coverage of
and specific mechanisms for verifying employee eligibility,
Commissioners agree on the principles that should underlie a
verification system: raliability, protection of civil rights

and civil liberties and cost effectiveness.

II.B.2.
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Enforcement Efforts in Addition to Employer Sanctions®
————————=220I28 20 Adcitlon to Employer Sanctions

THE SELECT COMMISSION RECOMMENDS THAT THE ENFORCEMENT OF
———Ree LT SLUNNENDS THAT THE ENFORCEMENT OF

EXISTING WAGE AND WORKING STANDARDS LEGISLATION BE TNCREASED
=22°TING WAGE AND WORKING STANDARDS LEGISLATION BE

IN_CONJUNCTION WITH THE ENPORCEMENT OF EMPLOYER RESPONSIBILITY
—_—— e = L TTENT OF EMPLOYER RESPONSIBILITY

LEGISLATION.

To ensure that employer sanctions and the employee eligibility
identification system result in the improvement of wages and
working conditions for those authorized to work in the United
States, the Select Commission urges the increased enforcement of
existing wage and working standards legislation. It supports the
necessary increases in budget, equipment and personnel that will
allow the Employment Standards Administration of the Department
of Labor (using the Pederal Labor Standards Act, government
contracting laws and the Parm Labor Contractors Registration
Act) to increase its efforts to monitor the workplace. Similarly,

the Commission supports increases in the INS budget to allow INS

*Commission vote

Should enforcement of wage and working standards legislation be

increased in conjunction with enforcement of employee eligibility/

employer responsibility? Yes-14; No-1; Pass-1.
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investigators to conduct area control operations where they have
probable cause to believe that undocumented/illegal migrants are
already working for certain employers or have recently been
hired in violation of an employer responsibility law (see

Recommendation VIII.A.3.).

LEGALIZATION®

THE SELECT COMMISSION RECOMMENDS THAT A PROGRAM TO LEGALIZE

mioocuuuﬂwgn.l.scu. ALIENS NOW IN THE UNITED STATES BE ADOPTED.

The Select Commission holds the view that the existence of a
large undocumented/illegal migrant population should not be
tolerated. The costs to society of permitting a large group

of persons to live in illegal, second-class status are enormous.
Society is harmed every time an undocumented alien is afraid to
testify as a witness in a legal proceeding (which occurs

even when he/she is the victim), to report an illness that may
constitute a public health hazard or disclose a violation of

U.S. labor laws.

In seeking a solution to the problem of a large, resident
undocumented alien population, the Select Commission has
considered a range of programs, including massive deportation

efforts, the use of existing enforcement procedures and

*Commission vote

Recommendation derives from the combined votes for Recommendations
II.C.1. through I1.C.4.

See Appendix B for Supplemental Statements of Commissioners
Hesburgh, Kennedy, Marshall, Ochi, Otero, Reynoso, Rodino and
Simpson on this issue.
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legalization. Attempts at massive deportation would be
destructive of U.S, liberties, costly, likely to be challenged
in the courts and, in the end, ineffective. The only time in
U:S. history when such a massive deportation effort occurred was
in the mid-1950s when the Immigration and Naturalization Service
(INS) expelled or repatriated more than 1 million aliens.

This was done at tremendous cost in terms of both money and
personnel, and, more importantly, it violated the civil liberties
of many Mexican Americans who were forcibly repatriated to
Mexico. Such an effort would not be tolerated today. However
carefully designed and implemented, any program to remove 3.5 to
6 million people® would almost certainly violate the rights of
many legal residents without reaching more than a small

proportion of those aliens lacking proper documentation.

As continuing to employ existing enforcement techniques merely
assures the continuation of current problems, the Commission
holds the view that legalization is a realistic response to

the problem of resident undocumented/illegal aliens. It is of
the opinion that legalization--following the institution of new,
more effective enforcement measures--would be in the national

interest of the United States for many reasons:

*This number is based on estimates in a report made by Census
Bureau researchers for the Select Commission.
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Qualified aliens would be able to contribute more to U.S.
society once they came into the open. Most undocumented/
illegal aliens hardworking, productive individuals who
already pay tax and contribute their labor to this country.

No longer exploitable at the workplace because they are
+unwilling to avail themselves of the protection of U.S. law,
legalized aliens would no longer contribute to the depression
Of U.S. labor standards and wages.
Legalization is an essential component of the Commission's
total package of recommendations to stem the flow of
undocumented/illegal migrants and will aid in the enforce-
ment of U.S. immigration laws. It will enable INS to target
its enforcement resources on new flows of undocumented/illegal
aliens.
Por the first time, the United States would have reliable
information ut the sources (specific towns, villages and
provinces) of undocumented/illegal migration and the
characterstics of undocumented/illegal aliens. This
information will further facilitate enfcrcement efforts to
curtail future flows. ble the United States
aid and investment programs
in ways that might deter migration at its source.
Some Commissioners also believe that legalization would acknowl-
edge that the United States has at least some responsibility
for the presence of undocumented/illegal aliens in this country
since U.S, law has explicitly exempted employers from any
penalty for hiring them. Some Commissioners also argue that
because of that partial responsibility, the alternatives to
legalization-—continuing largely to ignore undocumented/illegal
aliens or i{nitiating mass deportation efforts--would, apart from
being harmful to the United States, constitute unfair penalties
on aliens and their families. Some of these individuals already
have the qualifications to reside here legally, although they do

not know it.
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In developing the following legalization recommendations, the

Select Commission has been guided by two major principles:

*  The legalization program should be consistent with
' U.S. interests; and

The legalization program should not encourage further
undocumented migration.

The specific provisions of the Commission's recommendations,

described below, are designed to implement these two goals.
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Eligibility for Legalization®

THE SELECT COMMISSION RECOMMENDS THAT ELIGIBILITY BE DETERMINED
—_——— =5 THAT ELIGIBILITY BE DETERMINED

BY INTERRELATED MEASURENENTS OF RESIDENCE--DATE OF ENTRY AND
—_— TS T EOIDENCE--DATE OF ENTRY AND

LENGTH OF CONTINUOUS RESIDENCE--AND BY SPECIFIED GROUNDS OF
—_—— T ToIUTTLE--AND BY SPECIFIED GROUNDS OF

EXCLUDABILITY THAT ARE APPROPRIATE TO THE LEGALIZATION PROGRAM.
—_—— . AT D THE LEGALIZATION PROGRAM

The Commission recommends that eligibility be limited to un-

documented migrants who illegally entered the United States or

were in illegal status prior to January 1, 1980, and who, by

the date of enactment of legislation, have continuously resided

in the United States for a minimum period of time to be set by

Congre:

/ Continuous residency does not preclude visits of

short duration to an alien's country of origin.

sion vote

Eligibility should be determined by interrelated measurement
of residence. No one should be eligible who was mot in the
country before Jjanuary 1, 1980, Congress should establish a
minimum periad of continuous residency to further establish
eligibility. Yes-15.

The exclusion grounds for undocumented/illegal migrants who
Otherwise qualify for legalization should be appropriate to
the legalization program. Yes-12; Pass-1; Absent-2,

/ Por visa abusers (those who entered legally but overstayed
or acted in cont ention of their vis. + the period of

continuous residency should begin at the time of visa abuse
rather than at the time of entry.
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In setting a cutoff date of January 1, 1980, the Commission

has selected a date that will be near enough to the enactment
of legislation tc ensure that a substantial portion of the
undocumented/illegal alien population will be eligible, but
that predates public discussion of the likelihood of a
Commission recommendation in favor of legalization. The
Commission does not want to reward undocumented/illegal aliens
who may have come to the United States, in part at least,
because of recent discussions about legalization, nor does it
want to stimc e further illegal migration by recommending a
date that will follow the release of its report. On the other
hand, the Commission has mot chosen a very early cutoff date
(such as the 1970 date incorporated in the Carter Administra-
tion's 1977 proposals) because it would permit the participation
of too few undocumented/illegal aliens, leaving the United
States with a substantial underclass still in illegal status and
without the information that will help enforcement efforts aimed

at new undocumented/illegal entries.

The number of persons eligible for a legalization program will
vary as a resulc of the length of continuous U.S. residence
required. If the residence requirement (s set at two years, the

Select Commission staff estimates that approximately 60 percent

of those undocumented/illegal aliens now in the United States
-

77-876 0 - 81 - 8

78

would qualify for legalization. Should the residency require-
ment be incre d to three years, an estimated 45 percent of
those with undocumented status would qualify.

It would be inadvisable, at this point, for the Commission to
recommend a specific number of years that would determine the
length of continuous residence required for legalization.
Without knowing how quickly Congress will act in passing
legislation, the Commission cannot make this decision. Many
Commissioners recommend that Congress choose a period of time
that balances the desire for incorporating a substantial number
of undocumented/ illegal aliens into U.S. society with the
necessity of limiting that participation to those who have

acquired some equity in this country.

The Commission also recommends that the exclusion grounds

for undocumented/illegal migrants who otherwise qualify for
legalization should be appropriate to the legalization program.
Commissioners have expressed a range of views regarding the
meaning of “appropriate.* Some Commissioners believe that
undocumented/illegal aliens should be subject to the same
grounds of exclusion as immigrants applying for admission except
those that relate to illegal entry or presence in the United
States. Other Commissioners believe that only the most serious

grounds should apply. They argue that if undocumented/illegal
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aliens are to be persuaded to come forwvard, the grounds of
exclusion must be limited to criminal or other such offenses.
Still other Commissioners have argued that Congress should

review this issue in the of the d

review
of the overall grounds for exclusion. (See Recommendation
VIII.o.1l.).

Previous amnesty plans, proposing changes in Section 249 of
the I'nmigration and Nationality Act, have provided an ongoing

sm ugh which ed/illegal aliens could
establish eligibility for registration as permanent resident
aliens. A drawn-out mechanism for establishing eligibility for
legalization, however, will only perpetuate an already serious
problem. The Select Commission favors a specified, one-time-

only period during which applicants for legalization could come

forward.

An examination of the experience of other countries may be
helpful to the United Scates Congress in setting the limits of
the program. The time allotted for the Australian legalization
program was only three months, and the period of Canadian
amnesty was only 60 days. Both of these periods proved to be

too short. It was impossible to gain the trust of the

undocumented/illegal population or even communicate adequately

the provisions of the programs within such short time spans. In
the view of the Commission, a longer eligibility period, such as
One year, would be more appropriate.
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I1.C.2. Maximum Participation in the Legalization Program*

THE SELECT COMMISSION RECOMMENDS THAT VOLUNTARY AGENCIES AND
COMMUNITY ORGANIZATIONS BE GIVEN A SIGNIFICANT ROLE IN THE

LEGALIZATION PROGRAN.

Commission research has demonstrated that legalization programs
in Canada, Europe and Australia have all had significantly

lower numbers of applicants than were expected. Unable to
overcome the personal fears and suspicions of those who might
have been eligible for legalization, these programs failed to
attract maximum participation. The Select Commission recommends
that voluntary agencies (VOLAGS) and community organizations be
given a significant role in the legalization program. The
Commission holds the view that such participation would encourage
more eligible undocumented/illegal aliens to come forward.

Most voluntary agencies have proven thenselves to be highly
reponsible and responsive participants in the implementation of
U.S. refugee policy. The Commission believes that they would be

effective agents of a legalization program.
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Commissioners support the following measures to encourage

the maximum participation of qualified undocumented/illegal

aliens in a legalization program:

® ‘!clunury agencies should engage in outreach efforts that
will advise as many undocumented/illegal aliens as possible
of their eligibility for legalization.

This effort should begin as soon as possible after legisla-
tive enactment in order to minimize the likelihood of

otherwise qualified applicants being apprehended and deported

as the result of tne {mmigration law enforcement that will
continue during the intervening period. Extensive apprehen-
sions of this type could raise concerns among other undocu-

nted/illegal aliens regarding the legitimacy of the
legalization intentions of the government .

In order to attract as many undocumented/illegal aliens as

possible, the VOLAGS must overcome the fears that th aliens
have of any contact with immigration authorities. The i{nitial

processing of claims should be done by voluntary agencies
and community organizations in order to assure undocumented/
illegal aliens that they have a method of establishing their

qualifications for legalization without subjecting themselves
to immediate deportation. The Immigration and Naturalization

Service would make all final determinations of eligibility.

II.C.3.
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Legalization and Enforcement*

THE SELECT COMMISSION RECOMMENDS THAT LEGALIZATION BEGIN WHEN
"> VAT LEGALIZATION BEGIN WHEN
APPROPRIATE ENFORCEMENT MECHANISMS HAVE BEEN INSTITUTED.
—_— AR TAVE BEEN INSTITUTED

The Commission believes that a legalization program is a
necessary part of enforcement, but it does rot believe that
the United States should begin the process of legalization
until new enforcement measures have been instituted to make
it clear that the United States is determined to curtail new

flows of undocumented/illegal aliens.

Without more effective enforcement than the United States has
had in the past, legalization could serve as a stimulus to
further illegal entry. The Select Commission is opposed to
any program that could precipitate such movement. Further,
the absence of effective enforcement could lead to a low
particpation rate in the legalization program. Continuation

and enhancement of enforcement efforts in this country should

—_—

*Commission vote

Yes-16.
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encourage many undocumented/illegal aliens to regularize their
status under the legalization program. Persons found as a
result of Immigration Service operations would be given the
opportunity to apply for the program if they appear to be

qualified.

Unqualified Undocumented/Illeqgal Aliens*

THE SELECT COMMISSION RECOMMENDS THAT THOSE WHO ARE INELIGIBLE

FOR_A LEGALIZATION PROGRAM BE SUBJECT TO THE PENALTIES OF THE
IMMIGRATION AND NATIONALITY ACT IF THEY COME TO THE ATTENTION

OF IMMIGRATION AUTHORITIES.

The Commission rejects the use of any temporary programs that
would give special status to those who entered illegally or

fell out of status after January 1, 1980. Even though many of
these individuals might be hardworking and otherwise desirable

persons, they have not astablished the equity in our society

deemed necessary for registration as permanent resident aliens,

*Commission vote
Yes~12; No-4.

See Recommendation I1.C.2. for views on methods to ensure that
undocumented/illegal aliens do not subject themselves to
deportation vhile trying to establish eligibility for
legalization.
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The Commission therefore recommends that those who are
ineligible for legalization be subject to the provisions for
voluntary departure or deportation in the Immigration and
Nationality Act.

Some Commissioners who voted against this recommendation argue
that it is {mpractical and still others argue that it would
Create undue hardships not only for undocumented/illegal aliens
but for U.S. citizens as well. They argue that as many as 2 to
3 million undocumented/illegal aliens may be ineligibile for
legalization and that attempts to deport this number of indi-
viduals would be costly, ineffective, and would still leave the
United States with a substantial underclass population. These
Commissioners believe those ineligible for legalization should
be offered temporary status with the opportunity, after a few

years, of qualifying for permanent residence.

Many of the Commission majority also recognize that mass
deportation efforts would be inimical to the interests of the
United States. They hold the view that Congress should act
quickly to establish a legalization program that will include
the majority of undocumented/illegal aliens currently in this
country. They hope that such an action will mitigate the need
for large-scale deportation without undermining the commitment

to curb illegal migration. The message of the United States
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regarding undocumented/illegal aliens, they argue, must be
clear: this nation will offer legal permanent residence to
those who illegally entered during a period of ambiguity in U.S.
attitudes towards illegal migration, but it will no longer
tolerate the continued entry or employment of an illegal,

second-class group of residents.
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SECTION III. THE ADMISSION OF IMMIGRANTS
Introduction
Today's immigrant selection system has evolved from two cen-

turies of policies, as indicated in Table 3. Por the first

century, ismigration was unrestricted, encouraging all to come

and build a new nation. This open policy was only slightly

tempered in the late nineteenth century by a series of succes-
sive bars placed on the immigration of certain groups of persons.
The trend toward a more restrictive policy culminated in the
national origins quota system of the 1920s which governed
immigrant admissions for the next four decades. Since 1965,
however, when differential national quotas were abolished, U.S.
immigration policy has evolved increasingly toward a system in
which provisions apply equally to prospective immigrants re-
gardless of place of birth (see Appendix D, Bvolution of Key

Provisions Relating to Immigration).

Using the criteria of fairness and promotion of the national
interest, the Commission has evaluated the current immigration
admission system and has found that many of the criticisms
concerning it are well founded. Although the existing system
provides for the reunification of familie some without
numerical restriction--and for the immigration of certain needed

workers while still protecting the U.S. labor market, both goals
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Tanre 3.—Qutline of U.S. immigration policy, 1783-1980—Continued

) §1) | RS

1930 -xoz=a

George Washington proclaims that the “bosom of America is
open to receive not only the opulent and respectable stranger,
but the oppressed and persecuted of all nations and religions,
whom we shall welcome to a participation of all our rights and
privileges . . ."”

For the first time, the U.S. government begins to count immigrants.

Congress passes law legalizing importing of contract laborers.

The first federal restriction on immigration prohibits prostitutes
and convicts.

Congress curbs Chinese immigration.

Congress excludes convicts, lunatics, idiots and persons likely to
become public charges, and places a head tax on each immigrant.

Legislation prohibits the admission of contract laborers.

Ellis Island opened as immigrant processing center.

List of excluded immigrants expands to include polygamists and
political radicals such as anarchists.

Naturalization Act makes knowledge of English a requirement.

Congress establishes Dillingham Immigration Commission.

Head tax on immigrants is increased; added to the excluded list
are those with physical or mental defects that may affect their
ability to earn a living, those with tuberculosis and children
unaccompanied by parents.

Gentlemen’s agreement between U.S. and Japan restricts Japanese
immigration.

Congress requires literacy in some language for those immigrants
over 16 years of age, except in cases of religious persecution,
and bans virtually all immigration from Asia.

Quotas are established limiting the number of immigrants of each
nationality to three percent of the number of foreign-born

ersons of that nationality living in the United States in 1910.
imit on European immigration set at about 350,000.

National Origins Law (Johnson-Reed Act) sets temporary annual
quotas at two percent of nationality’s U.S. population as
determined in 1890 census and sets an upward limit of 150,000
upon immigration in any one year from non-Western Hemisphere
countries,

Quotas of 1924 permanently set to be apportioned according to
each nationality’s proportion of the total U.S. population as
determined in 1920 census.

Congress defeats refugee bill to rescue 20,000 children from Nazi
Germany despite willingness of American families to sponsor
them, on the grounds that the children would exceed the German
quota.

Bil}xloml agreements with Mexico, British Honduras, Barbados
and Jamaica for entry of temporary foreign laborers to work in
the United States—bracero program.

Chinese Exclusion Laws repealed.
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TasLe 3.—Outline of U.8. immigration policy, 1783-1980—Continued

Congress passes War Brides Act, facilitating immigration of
foreign-born wives, hushands and children of U.S. armed
forces personnel.

Congross passes Displaced Persons Act (amended in 1950), en-
abiing 400,000 refugees to enter the United States.

Internal Security Act increases grounds for exclusion and deporta-
tion u:lll subversives; aliens required to report their addresses
annually.

1952 ______ Immifntion and Nationality Act of 1952 (McCarran-Walter
Act):

Reaffirms national origins system giving each nation a quota
equal to its proportion of the U.S. population in 1920;

Limits immigration from Eastern Hemisphere to about
150,000; immigration from Western Hemisphere remains
unrestricted;

Establishes preferences for skilled workers and relatives of

U.8. citizens; and

Tightens security and screening standards and procedure.

Refugee Relief Act admits over 200,000 refugees outside existing

uotas.

Refugee-Escape Act defines refugee-escapee as any alien who
has fled from any Communitst country or from the Middle
East because of persecution or the fear of persecution on account
of race, religion or political opinion.

1960.______ Cuban refugee program established.
1964 - United States ends bracero program.
1965. ______ Immigration and Nationality Act Amendments of 1965:

Abolish the national oriﬁins system;

Establish an annual ceiling of 170,000 for the Eastern Hem-
isphere with a 20,000 per-country limit; immigrant visas
distributed according to a seven-category preference
system, favoring close relatives of U.S. citizens and per-
manent resident aliens, those with needed occupational
skills and refugees; and

Establish an annual ceiling of 120,000 for the Western Hem-
isphere with no preference system or per-country limit.

1975 . __ Indochinese Refuge Resettlement Program begins.

1976..._.._ Immigration and NationalityAct amendments of 1976:
xtend the 20,000 per-country limit and the seven-category
preference system to the Western Hemisphere;

Maintain the separate annual ceilings of 170,000 for the
Western Hemisphere.

Immigration and Nationality Act Amendments of 1978 combine
the ceilings for both hemispheres into a worldwide total of
290,000, with the same seven-category preference system and
20,000 per-country limit uniformly applied.

Congress establishes the Select mmission on Immigration
and Refugee Policy.

Congress passes law excluding and deporting Nasi persecutors.

Refugee Act establishes clear criteria and procedures for admission
of refugees.
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are frequently frustrated either by the restrictive criteria
applied or through the interaction of specific provisions with
patterns of demand. For instance, while strong emphasis (s now
placed on family reunification, husbands, wives and children can
be separated for years because per~-country and/or preference
limitations have been reached. The low priority accorded
nonfamily immigrants and a cumbersome labor certification
process for clearing them for admission has made it difficult
for persons without previous family ties in the United States or

extensive training and skills to immigrate.

In an effort to learn more about the current immigrant selection
system and the effect of immigrants on the United States, the
Commission undertook a major review of existing research on
immigrants and conducted some research of its own. Together
with additional information developed in Commission hearings
and consultations, this research has been invaluable to the
Commission in evaluating existing policy and in developing a
new immigrant admissions system which will, in the Commission's
view, serve the national interest now and in the future.
Although o'l existing literature cannot be summarized here,

the following discus=ion highlights what is known about the
characteristics and the impa=t of immigrants on the United
States.*

_—

*Extensive research data and analysis will be sudmitted to the
President and the Congress prior to May 1, 1981 as backup to
this report.




Numbers of Immigrants

As can be seen from Table 4, immigration in the 1970s rose
considerably above levels for the decades that immediately
preceded it.* Contributing to this increase were the changes
in the 1965 Act which led to an average annual increase of
100,000 immigrants during the ten years after its enactment.
Immigrant admissions, as shown in Table 5, have increased
even more significantly in the past few years, owing largely
to the numerically unlimited adjustment of previously paroled

Cuban and Indochinese refugees.

Although these increases have coincided with a declining U.S.
birth rate, thereby increasing the proportion of population
growth due to immigration, that proportion is still far smaller
than it was during the decades of high immigration which
bracketed the turn of the Century, as may be seen on Table 4.
In fact, in the decade between 1900 and 1910, immigration
accounted for more than 40 percent of U.S. population growth
when the population was growing at more than 2 percent. 1In the
19708, when the population was growing at less than 1 percent,
immigration accounted for less than 25 percent of that growth.

_—

*Although there is no reliable ta on the rate of emigration
from the United States, many re rch studies estimate this
factor at about 30 percent of overall {mmigration.
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TABLE 4
LEVELS AND RATES OF U.S. IMMIGRATION, 18701979

g
"

1
159 1%

“Decennial net migration s 2 percentage of population oquais total decennial populstion incresse
—-:m-;-—m‘uu)mnwmh_.
**Emigration exceeded immigration by 85 000

SOURCE: “Immigrsnts: How Many™ Seluct Comesion on lmmigrution snd Refegee Policy , Jumary 1999,
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U.S. GROSS IMMIGRATION. 1976-1981

* Imchudes part of the 145 000 extrs semerically Renited viss ismeed 0 & romsit of the Sibvs v. Lovi court ducision.

77-876 0 - 81 - 9
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By the end of the 1970s, the proportion of foreign-born persons
in the United States was actually lower than at any previous

point since 1850, when statistics were first kept and one out

of every ten U.S. vesidents was foreign born. By 1970 this

proportion was down to 4.7 percent from a high of 14.7 percent
in 1890.

Sources of Immigration

The sources of immigration have changed dramatically over the
years., During the colonial period, most voluntary immigrants
came from the British !..h- and Northern Europe; thousands of
Africans were, of course, transported involuntarily to this
country. From 1820 to 1860, 95 percent of all immigrants to
the United States came from Northern and Western Europe. That
proportion went down between 1861 and 1900 to only 68 percent,
as a larger proportion of immigrants came from Southern and
Eastern Europe and other North American countries. Between
1901 and 1930, Southern and Eastern Europe were responsible for

almost 70 precent of U.S. immigration.

It was this large influx of i{mmigrants from Eastern and Southern
Europe that provoked the flagrantly discriminatory 1921 immigra-
tion law and national origins quotas. while immigration was cut
overall, the total quota for Northern and Western Europe was
lowered by only 29 percent, whereas that for Southern and

Eastern Europe suffered an 87 percent reduction. The gquota for
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Italy, for instance, was reduced from 42,057 to 3,845; Poland's
from 30,977 to 5,982. In 1924 the Act was changed still further THE FIVE COUNTRIES WITH HIGHEST LEVELS OF IMMIGRATION
to provide Northern and Western Europe with 84 percent of the TO THE UNITED STATES BY DECADE, 1821-1978
national quotas, Southern and Eastern Europe with 14 percent and

other areas of the EBastern Hemisphere with 2 percent.

With no restriction on the Western Hemisphere, immigration from

Latin America began to increa Between 1931 and 1960 the

proportion of Latin American immigrants averaged 15 percent

compared to 41 percent for Northern and Western Europe and less

than 40 percent for Southern and Bastern Europe. Then, between

1961 and 1970, Latin American immigration went up to 39 percent.
With the abolition of national origin quotas in 1965, Asian

immigration immediately increased to 13 percent of the total.

In part because of refugee flows, immigration from Asian nations

has continued to grow, and now accounts for over one-third of

total immigration to the United States.

As may be seen by Table 6, a relatively small number of nations

always have tended to dominate immigration. This has been true

'

regardless of immigration policy. Whether there has been

¥
1

unlimited immigration (with qualifying exclusions), Bastern

']

Hemisphere limitations with or without national origin quotas,

—
Eastern and Western Hemisphere ceilings, or a worldwide ceiling —

El

with equal per-country ceilings, the difference has been in the

patterns of dominance. ™
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SOURCE: Based on figures in Tables 13 and 14, INS Annual Report, 1978.

da
NOTE: Reporting of immigration via U.S. land borders with Mexico and Cana
was not fully established until 1908.
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As immigration patterns have changed, the concern of those
already in the United States about immigration has shifted
avay from older groups to newer ones which account for a large
proportion of immigrants. It was so first with the English
against the Scotch Irish; then both against the Germans and the
Irish Catholics. At the turn of the century, concern about
changes in the composition of the population focused on the
arrival of Italians, Greeks, Poles, Slavs, Jews and other
immigrants from Eastern and Southern Europe. In more recent
years, attention has centered on Asian and Latin American

immigrants.

Destination of Immigrants

Although immigrants settle in all fifty states and U.S. terri-
tories, they, like the U.S. population, tend to cluster in a few
states and metropolitan areas. Currently over 70 percent of all
new i{mmigrants move to just six states--California, New York,
Plorida, New Jersey, Illinois and Texas. Also following the
trends of the U.S.-born population, immigrants now also tend to

settle in greater numbers in sunbelt states.

Use of Health Servic

Several researchers studying the use of health services

recent immigrants have found that such persons tend to
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underutilize health care services. This tendency, though, is
more likely to pose a health threat to the individual {mmigrants
involved rather than create a public health problem. Other
research has found that the children of immigrants tend to
report fewer health problems than do the children of native-born

parents.

Social and Cultural Adjustments

Research indicates that recent immigrants, and especially their
children, adjust rapidly to U.S. norms and patterns of behavior.
The children of immigrants, with regard to school achievement,
overtake the children of natives within a decade. Additionally,
immigrants tend to adopt the nuclear household patterns of
native-born Americans. Studies also show that the fertility of
immigrant gro.us decreases both with length of exposure to this
country and with rising socioceconomic status, as measured by

educational achievement,

Demographic and Bcological Impact

At present there is no agreement as to what is the most desirable

population for the United States. Whatever population goal one

.chooses, the future size and composition of the U.S. population

is far more sensitive to variations in fertility than to changes

in the level of {(mmigration.
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There is general consensus in the United States that its
environment should be protected consistently with other goals,

such as economic growth., Some representatives of environmental

groups testifying before the Select Commission have argued that

any incr e in U.S. population (such as immigration) will have
a deleterious effect on the nation's resources and its capacity
to feed itself and others. Other environmentalists believe that
immigration to the United States has a net positive effect on
the use of the world's resources, including that of the United
States, and has little, if any, negative impact on U.S. society.
The Commission has found no conclusive answers in this debate
because there is little systematic theory or empirical research
on the relationship of various levels and kinds of immigration

to world resource use and abuse.

Economic Impacts

Bconomic Growth. Economists agree that immigration has been and
continues to be a force for economic growth in the United States
and, as a consequence, has a beneficial effect on wages and
employment possibilities for most U.S. citizens over time. Of
course, the improvement of the quality and the size of the labor
force as a result of immigration is only marginal since immi-
gration contributes a relatively small proportion of the total

labor force. Immigrants tend to benefit the economy in other
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ways. As consumers, they cause an expansion in the demand for
goods and services. As self-selected persons of high motivation
and ingenuity, they tend to plan, save, invest and contribute

dieproportionately to entrepreneurial activity.

Labor Porce Participation. The labor force participation of the
foreign-born population is lower than that of the native born.
Research has shown, however, that although recent immigrants
experience an initial period of underparticipation in the labor
force, they later equal and--for some groups--exceed the overall
native-born rates. Despite differences in recent immigrant/
native labor force participation rates, unemployment rates
(unemployed as a percentage of the labor force) are similar,
with foreign-born females slightly higher and foreign-born males
slightly lower than the native born. The proportion of persons
entering the labor force as the result of immigration each year
is relatively small. However, some immigrants do compete with
U.S. workers for jobs, particularly in times of high

unemployment.

Occupational Distribution. The 1965 Amendments to the Immi-
gration and Nationality Act contributed to a substantial increase
in the proportion of immigrants who were professionals, highly

skilled technical workers and managers. FPurther, immigrants on
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entry are more likely to be professionals than are members of
the native-born population. After entry, though, the
occupational distribution of immigrants in professions changes
to, that of natives. Conversely, immigrants who enter in non-
skilled or lower-skilled occupations tend to experience

considerable upward occupational mobility after entry.

Income. Although studies differ on the amount of time required
for the transition, research indicates that while immigrants
initially have lower incomes than the native born, they equal
and--in some cases--surpass the earnings of the native born
with the passage of time. Additionally, the children of
immigrants tend to earn more than those of the native born,

thereby contributing to the economic well-being of U.S. society

as a whole,

Studies also reveal that immigrants with more education, greater
fluency in English and more professional experience earn higher
incomes than those with less of these skills. Purther, immi-
grants coming specifically for occupational/economic reasons

have earned more than those motivated by family reunification.

Use of Cash Assistance Services. Research indicates that
immigrant use of cash assistance programs is substantially less

than native use and less than their proportion of the population
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would warrant. A study made for the Sele-t Commission further
concludes that immigrants contribute more to the public coffers
than they take.

Summasy

From its research and analysis, the Commission has found the

contributions of immigrants to U.S. society to be overvhelmingly

positive. It believes that an immigrant admissions policy that

facilitates the entry of qualified applicants ie in the U.S.
national interest. Whether measured by the nurber of Nobel
Prize winners who have come to the United Status as immigrants
(30 percent of all U.S. Nobel laureate ), the introduction

of new concepts in music, art and literature or the industries
built by immigrant labor, immigration has been of enormous
benefit to this country. The following recommendations on the
admission of immigrants provide a framework for a new
immigration system that will build on the strengths of the

current system while reducing or eliminating its weaknesses.
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While the Commission has made a recommendation regarding numbers

t re nizes that what
e of immigrants to be admitted annually, i cog "
is in the national interest at this time may change and has us

immigrants which can operate
In investigating the limits that should be placed on immigration aaveloped e apeten. for adaiteing -

decreases in the overall
to the United States, the Commission has considered and balanced effectively regardless of increases or

s.
those goals which call for greater numbers of immigrants to be level sat for immigrant admission
admitted with those which dictate lower numbers of annual

immigrant admissions.

On the one hand, higher levels of immigration would:

* Aid U.S. economic growth as a result of the entry of
ambitious, hardworking immigrants and their children
(both generations tend to provide a disproportionate
number of skilled workers with a propensity for
saving and investment);

Increase the pool of skilled U.S. workers to support the U.S.
social security system and strengthen manpower capabilities;

Enhance U.S. leadership in world affairs by continuing to
Present the United States to the world as an open society
that champions opportunity;

Reunify the families of U.s. citizens and U.S, resident
aliens more expeditiously; and

Enrich U.S. cultural life.
the other hand, lower levels of i{mmigration would:
Reduce competition for jobs in some sections of the country

and in some sectors of the economy, at le initially;

Reduce social tensions as U.S. citizens and resident aliens
sometimes perceive newcomers negatively; and

Reduce the time until the United States will achieve
population stabilicy,
_—

*See Appendix B for Supplemental Statements of Commissioners
Hol taman, Kennedy, Muskie, Otero, Rodino and Simpson on this issue.
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TIT.A.1. Numerical Ceilings on Totsl Immigrant Admissions*

THE SELECT COMMISSION RECOMMENDS CONTINUING A SYSTEM WHERE SOME
IMMIGRANTS ARE NUMERICALLY LIMITED BUT CERTAIN OTHERS--SUCH AS

IMMEDIATE RELATIVES OF U.S. CITIZENS AND REPUGEES--ARE EXEMPT
FROM ANY NUMERICAL CEILINGS.

—= A" TNERICAL CEILINGS
Proposals have been made to the Commission which maintain that
regardless of what number is set, all immigrants and refugees
should be admitted under a total, fixed ceiling, with adjust-
ments made within the immigrant categories as a result of any
fluctuations in the number of refugee admissions each year.
While attracted by the fact that a firm ceiling on total numbers
of i{mmigrants would facilitate planning, the Commission never-
theless concludes that the present system--under which a varying
number of refugees may be admitted subject to Presidential/
Congressional consultation, and the immediate relatives of U.S.
citizens and certain special immigrants are admitted outside of
any numerical limitation--provides the proper flexibility to
meet U.S. needs. Therefore, while favoring numerical limits on
most groups of (mmigrants, the Commission recommends that, to
allow tor flexibility in refugee, immediate relative and special
immigrant admissions, total U.S. immigrant and refugee admissions

be subject to mo total cap or ceiling.

*Commission vote

Yes-15; No-1.

IT1.A.2.
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Numerically Limited Immigration*

THE SELECT COMMISSION RECOMMENDS AN ANNUAL CEILING OF 350,000

WUMERICALLY LIMITED IMMIGRANT VISAS WITH AN ADDITIONAL 100,000
VISAS AVAILABLE POR THE PIRST PIVE YEARS TO PROVIDE A HIGHER

CEILING TO ALLOW BACKLOGS TO BE CLEARED.

Current immigration law has been criticized on the grounds that
the number of persons admitted annually to the United States as
immigrants is either too high or much too low to serve U.S.
national interests. The Commission has considered both arguments
carefully and rejects proposals for substantial increases in
numerically limited immigration at this time. The lack of control
over illegal immigration, which is likely to continue in the
near future, the political instability in the world which may
lead to new refugee admissions and the economic unrest in the
United States make such a recommendation inadvisable. The
Commission also rejects proposals to further restrict the

admission of numerically limited immigrants, because even at

“Commission vote

t_)fnon 1: Provide an annual ceiling of 350,000 numerically

( votes) limited immigrant visas, with an additional 100,000
visas available for the first five years to provide
higher ceilings to allow backlogs to be cleared.

tion 2: Continue the present annual ceiling on immigration
%g votes) (270,000) until effective enforcement is in place
and then consider raising the ceiling.
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current levels, U.5. policy impedes family reunification.

The Commission holds the opinion that a modest increase in
legal immigration is necessary to realize U.S. immigration
goals. Some Commissioners, while recognizing the desirability
of ultimately increasing the annual number of immigrant visas,
prefer maintaining the current 270,000 ceiling until effective
enforcement measures are in place. They believe that only when
undocumented/illegal imeigration is brought under control will
increasing the number of legal immigrants be in the national

interest.

The Commission majority is of the view that an annual increase
in numerically limited immigration from 270,000 to 350,000 will
provide benefits without straining U.S. ethnic and social
relations or harming the U.S. labor market. While recommending
an annual level of 350,000, the Commission recognizes that during
the first few years of the new system's operation it would be
impossible within this level, to accommodate current visa
applicants who have been waiting years for their visas. There-
fore, the Commission further recommends that for the first
five years following enactment of a new law, 100,000 additional
visas be made available annually to provide a higher worldwide
ceiling under which the admission of backlogged applicants can

be expedited.

I11.B.

GOALS AND STRUCTURE*

Current immigration law has been criticized for not clearly
stating the goals of U.S. i{mmigration policy and mot 1inking
these goals with a consistent system of implementation. A step
was made toward this end in the Refugee Act of 1980, which
established the admission of refugees as a distinct policy goal
and provided criteria and a mechanism for their selection. The.
goals of the system for admitting ismigrants, however, are less
clear because immigrants are admitted under a single system of
preferences which frustrates the implementation of specific goals
and priorities. The Select Comm ion supports a system for
admitting ismigrants which clearly serves the goals of family
reunification, economic growth consistent with protection of the
U.S. labor market, and cultural diversity, consistent with
national unity. Table 7, which follows, shows the Commission's
proposed immigration admissions system designed to serve these
goals. The specific groups and the rationale for their
inclusion are described in detail in the following sections.
Table 8 compares this proposed system with the existing

immigration admissions system,

“See Appendix B for Supplemental Statements of Commissioners
Kennedy and Otero on this issue.
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TABLE 7.—PROPOSED IMMIGRATION ADMISSIONS SYSTEM

Category 11 independent immigration

Immi; with
Special . pec : Other Indop.mdmt

Persons who lost Immi, of ex-  Other qualified
U.S. citizenship. . mrllt. lu?m
Ministers of Investors.
cmployoes o 0.
om| X
government.

77-876 0 - 81 - 10
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TABLE 8.—COMPARISON OF PROPOSED AND CURRENT VISA ALLOCATION SYSTEMS

Proposed system Current stysem

nnam classifications :
1. Family reunification. ‘amily

F: com-
bined with occupational preferences.
A. Immediate relatives S|
of U.S. citizens, sons and

sons and
logal permanent "v:ld-nu.

of 2d p
u-'#a’”'u daughters of US. citi- 4th preference.

Mm and sisters of adult U.S. citizens_ . 5th preference.
C'mem age 60) of permanent No provision.

11. Independent immigration. . So:n-mom 1t for

7 avallable.
-+ 3d, 6th, and nonpreference.
- Refugee Act of 1980,
” 270,000,
for hm re- Standard 20,000 per country ceiling.
a. Standard r.olilu for dependencies.
llmm d

permanent
No distinction between independent nations.
and dependencies.




I111.8.1.

Categories of Immigrants*

THE SELECT COMMISSION RECOMMENDS THE SEPARATION OF THE TWO

—_—— e T T OSTTARATION OF THE TWO

NAJOR TYPES OF IMMIGRANTS--PAMILIES AND INDEPENDENT (NONFAMILY)

IMMIGRANTS——INTO DISTINCT ADMISSIONS CATEGORIES.
Immigrants, whether for purposes of family reunification
or other purposes, are row admitted to the "'nited States within

the same preference system. This mixing of family and inde-

pendent worker (nonfamily) groups, combined with other provisions

of the law, has resulted in widespread inequities and confusion
concerning the two main goals of immigration--family reunifica-
tion and bringing in persons with needed skills. The Commission
holds the view that these two goals should be realized through
separate lmmigration channels to reduce competition between
them, and to enable U.S. {mmigration policy to serve and zupport
the goals of family reunification and independent ismigration {n
a more flexible and equitable manner than is possible under the

current single-channel system.

PANILY REUNIPICATION®

THE SELECT COMMISSION RECOMMENDS THAT THE REUNIFICATION OF

PANILIES SHOULD CONTINUE TO PLAY A MAJOR AND IMPORTANT ROLE
I U.S IGRATION POLICY.

The important goal of family reunification has been upheld

by the United States in areas other than immigration policy.
Through its agreement to the Helsinki Accords, the United States
has further confirmed the priority of family reunification,
especially the expeditious reunion of spouses and children with
their U.S. citizen relatives. The reunification of families
serves the national interest not only through the humaneness of
the policy itself, but also through the promotion of the public
order and well-being of the mation. Psychologically and
socially, the reunion of family members with their close

relatives promotes the health and welfare of the United Stat

*Commission vote

Recommendation derives from the combined votes for Recommendations
I11.C.1. trough III.C.S.

See Appendix B for Supplemental Statements of Commissioners
Hesburgh, Kennedy, McClory, Muskie, Ochi, Rodino and Simpson on
this issue.
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Immediate Relatives of U.S. Citizens*

THE SELECT COMMISSION RECOMMENDS CONTINUING THE ADMISSION OF

IMMEDIATE RELATIVES OF U.S. CITIZENS OUTSIDE OF ANY NUMERICAL

LIMITATIONS. THIS GROUP SHOULD BE EXPANDED SLIGHTLY TO INCLUDE

NOT ONLY THE SPOUSES, MINOR CHILDREN AND PARENTS OF ADULT
CITIZENS, BUT ALSO THE ADULT UNMARRIED SONS AND DAUGHTERS AND
GRANDPARENTS OF ADULT U.S. CITIZENS. IN THE CASE OF GRAND-

PARENTS, PETITIONING RIGHTS FOR THE IMMIGRATION OF RELATIVES
SHOULD NOT ATTACH UNTIL THE PETITIONER ACQUIRES U.S.CITIZENSHIP.

In keeping with tradition and humanitarian concerns, the
Commission strongly supports the admission of the immediate

family members of U.S. citizens without numerical restrictions.

* Commission vote

This ¢ tion five individual votes:

Spouses of U.S. citizens should remain exempt from the numerical
limitations placed on immigration to the United States, Yes-16.

Numerically exempt all unmarried children of U.S. citizens,
minor and adult. Yes-l4; No-2.

Continue the present practice which allows the numerically
unlimited entry of parents of adult U.S. citizens., Yes-16.

The parents of minor U.S. citizen children should be admitted.
Yes-3; No-13.

Include grandparents of adult U.S. citizens in the numerically
exempt category but without the right to petition for any other
relatives until they acquire U.5. citizenship. Yes-13; No-3.
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Spouses and minor children have long been admitted to the United
States without regard to numbers. The Commission recommends
the retention of this policy. Further, because the Commission
believes that there should not be an artificial distinction
based on the age of unmarried sons and daughters of U.S.
citizens, it recommends moving the current first preference--the
adult ummarried sons and daughters of U.S. citizens--to the
numerically unlimited family reunification subcategory. The
expansion of this numerically exempt subcategory to include all
unmarried sons and daughters of U.S. citizens will mot result in
significant increases in immigration. All first preference visa
demand is now met within that preference, with admissions
totaling only three to five thousand annually under the current

system,

Parents of adult U.S. citizens have also been admitted as
numerically exempt immigrants since 1965, and the Commission
strongly supports the retention of this status. It does not,
however, recommend the creation of an immigration status for the
parents of minor U.S. citizens., Prior to 1977, this relation-
ship exempted Western Hemisphere natives from the labor certifi-
cation requirement, but otherwise conferred mo special benefits.
The majority of the Commission is of the view that petitioning
for relatives is a decision to be reserved for adults and,

further, that inclusion of parents of minor U.S. citizens is




likely to encourage circumvention of the law for the purpose of
gaining future immigration benefits. Some Commissioners, how-
ever, believe that this limitation discriminates against and
causes extreme hardship for some minor U.S. citizens who must
choose between living with their parents outside the United

States or growing up without their parents in the United States.

To further reunify immediate families, the Commission advocates
extending the numerically exempt subcategory to include the
grandparents of adult U.S. citizens. Grandparents in many
cultures are among the closest of relatives who, s a result

of family movements, may be left alone in their hmelands

during their later years. Although firm daia do not exist,

most Commissioners anticipate that the number of would-be
applicants in this category is likely to be small and have
minimal impact on the economy of the United Stites. On the
other hand, some Commissioners oppose the inclusion of
grandparents because they doubt that the number of entrants

in this group is likely to be small, especially since they are
numerically exempt. Recognizing this concern and wishing to
limit growth in the visa A.mand which might result from entrants
in this group, the Commission majority, although favoring their
entry, believes that grandparents should not be able to petition

for other relatives until they obtain U.S. citizenship.

116

111.C.2. Spouses and Unmarried Sons and Daughters of Permanent Resident

Aliens*

THE SELECT COMMISSION RECOGNIZES THE IMPORTANCE OF REUNIPYING
SPOUSES AND UNMARRIED SONS AND DAUGHTERS WITH THEIR PERMANENT
RESIDENT ALIEN RELATIVES. A SUBSTANTIAL NUMBER OF VISAS SHOULD
BE SET ASIDE POR THIS GROUP AND IT SHOULD BE GIVEN TOP PRIORITY

14 _THE NUMERICALLY LIMITED PAMILY REUNIPICATION CATEGORY.

Although the Commission supports the reunification of i{mmediate
relatives regardless of the citizenship status of the U.S.
petitioner, the Commission does not believe the spouses and
unmarried sons and daughters of permanent resident aliens should
be placed within the numerically exempt category. Although a
few Commissioners believe that the spouses and sons and daughters
of permanent resident aliens should have the same numerically

exempt immigration status as those of U.S. citizens, a strong

—_—
“Commission vote

Gonls continue the prasent practice which linics the maber
ses and unmarried sol d da
annually to the United Sta .nn ughters admitted

92””"“ 1A: Continue to admit the spouses of permanent resident
votes) :'::Qf;l :nm-‘- the numerical limitations, but limit
mmigration of sons and daughte

who are minors and unmarried. SACOERCES ix; Diese

tion 2: Exempt the spou and unmarried
% sons and da
(4 votes) of permanent residents from numerical ll-ln:‘l’::?“
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majority of the Commissioners hold the view that numerically

exempting this group would increase substantially the number
of immigrant admissions each year, especially in the years

immediately following a legalization program. Some Commissioners,

in fact, advocate limiting the entry of relatives of permanent
resident aliens further by eliminating the adult umnmarried sons

and daughters from the preference. However, the majority of

the Commission recommends the continuation of the present policy
which numerically limits the entry of the spouses and unmarried

sons and daughters of permanent residents. Recognizing the

importance of this group, the Commission recommends a substan-
tial allocation of visa numbers under this numerically limited
preference and recommends further that the preference be given

top priority within the family reunification category.*

*Some Commissioners have suggested that if 250,000 out of
350,000 total numerically limited visas were made available for
family reunification, up to 175,000 (70 percent) of these should

be allocated to the spouses and minor ummarried sons and daughters
of permanent resident aliens.
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111.C.3. Married Sons and Daughters of U.S. Citizens*

THE SELECT COMMISSION RECOMMENDS CONTINUING A NUMERICALLY
+S.
LIMITED PREFERENCE POR THE WARRIED SONS AND DAUGHTERS OF U

CITIZENS.

Married sons and daughters have traditionally been admitted
within the numerically limited preferences of the immigrant
admissions system. Although the marital status of a child does
not affect the degree of relationship to a parent, the Commis~
sion does not believe that the married sons and daughters of
U.S. citizens should share the same numerically exempt status as
unmarried sons and daughters. The demand to immigrate in the
current married-son-and-daughter preference is far greater

than in the unmarried group and thus would have a far greater
impact on total numbers of immigrants admitted if it were in the
exempt category. Further, although possibly as close to their
parents as unmarried sons and daughters, married children are
not isolated from a close family relationship, as unmarried
children may be when they cannot join their U.S. citizen parents
expeditiously.

S

*Commission vote

Yes-15; No-1.
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Brothers and Sisters of U.S. Citizens*®

THE SELECT COMMISSION RECOMMENDS THAT THE PRESENT POLICY
ADMITTING ALL BROTHERS AND SISTERS OF ADULT U.S. CITIZENS
WITHIN THE NUMERICAL LIMITATIONS BE CONTINUED.

The Commission endorses the policy of continuing 0 iaclude a
preference for brothers and sisters of adult U.S. citizens, one
of the most difficult issues faced by the Commission, but is
divided on whether both married and unmarried siblings should

be included within the numerical limitations. Although a majority
of Commissioners has chosen to continue this policy for all
siblings of adult U.S. citizens, regardless of marital status,

a large minority favored extending a preference in the family
reunification category only to the unmarried brothers and

sisters of adult U.S. citizens.

* Commission vote

%‘nnn 1: Maintain the present practice which numerically limits
votes) the immigration of brothers and sisters of adult U.S.
citizens.

Option 2: Eliminate provision for the immigration of brothers
and sisters of adult U.S. citizens from the new
immigration system.

%llon 3: Provide for the numerically limited lmmigration of
votes) unmarcied brothers and sisters of adult U.S. citizens.
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The majority of the Commission members, in recommending the
inclusion of all brothers and sisters of adult U.S. citizens,
concludes that continuing this tradition promotes the national
interest as it recognizes the closeness of the sibling rela-
tionship and the broader concept of femily held by many
nationalities. Those Commissioners who favor the inclusion
of only unmarried siblings have made their choice on the basis
of the large, unmet demand in higher family reunification
preferences where the need for reunification is greater, the
large and rapidly growing demand within tha current fifth
preference, and the fact that the immigration chain created by
the spouses of married siblings (who naturalize and then
petition for their parents and their own married siblings)

results in exponential growth in visa demand.
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Parents of Adult Permanent Residents*

THE SELECT COMMISSION RECOMMENDS INCLUDING A NUMERICALLY

LINITED PREPERENCE FOR CERTAIN PARENTS CP ADULT PERMANENT

RESIDENT ALIENS. SUCH PARENTS MUST BE ELDERLY/ AND HAVE NO
CHILOREN LIVING OUTSIDE THE UNITED STATES.

Prior to the 1976 Amendments to the Immigration and Nationality
Act, Western Hemisphere-born parents of permanent resident aliens
were exempted from the general labor certifization requirement.
Parents of permanent resident aliens have othervise not previously
been given any preferred status in U.S, immigration policy. Since
there are currently four to five million permanent residents

in the United States and a proposed legalization program would
increase this numher--perhaps significantly--the Commission holds

*Commission vote

%non 1: Continue the present system which does not provide for
(3 votes) the entry of parents of legal permanent residents.

Qgtlon 2: Provide for the numerically limited entry of parents
(2 votes) of legal permanent residents.

gfuon 3: Provide for the numerically limited entry of parents
( votes) of legal permanent residents when those parents have
an only child in the United States and are elderly.

/Several ag ranging from 60 to 70 were used in discussion
by the Commissioners.
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the view *“at {t is unwise to create a broad, new preference
where demand is likely to far exceed this country's ability to
respond.,

Some Commissioners believe that it is undesirable to provide for
the entry of any parents of permanent resident aliens because of
the huge demand likely to be created by such an action. The
majority of Commissioners, however, recognize that there are
often cases in which the need to reunify parents with their
permanent resident children is compelling. The Commission,
therefore, favors creating a limited preference for these
individuals and would allow their entry {f they could meet two
criteria in addition to those which already exist--being at
least a specified elderly age and having no children living
outside the United States. It believes that by imposing these
criteria, the United States will be able to meet the entry needs

of the most compelling ca for reunification.

Although this provision would not allow the majority of perma-
nent resident aliens to bring their parents, the Commission notes
that once these resident aliens obtain U.S. citizenship, they
would be able to bring their parents outside of the numerical
limitations on immigration. 1It, therefore, does not believe that
it is desirable or necessary to include a preference for all

parents of legal permanent residents.
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Country Ceilings*

THE SELECT COMMISSION RECOMMENDS THAT COUNTRY CEILINGS APPLY TO
ALL WUMERICALLY LIMITED PAMILY REUNIFICATION PREFERENCES EXCEPT

TO THAT FOR THE SPOUSES AND MINOR CHILDREN OF PERMANENT RESIDENT

ALIENS, WHO SHOULD BE ADMITTED ON A FIRST-COME, PIRST-SERVED
BASIS WITHIN A WORLDWIDE CEILING SET POR THAT PREFERENCE.

National origins quotas and, more recently, per-country ceilings
have traditionally applied to numerically limited immigration.
Per-country ceilings, which currently apply equally to all
independent nations and, on a far smaller scale, equally to all
colonies and dependent countries, permit the immigration of

persons from many different countries. However, they have kept

Maintain the present practice with country cellings
applied to family reunification preferer.es.

Eliminate country ceilings for family reunification
preferences.

Raise country ceilings to partially accommodate all
sending countries.

Continue country ceilings for all family reunification
prferences except that for the spouses and minor
children of permanent resident aliens.

(1 vote)
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the spouses and children of permanent residents from certain
countries separated from their U.S. relatives for many years,*
frustrating the goal of family rveunification, and in some cases
encouraging illegal migration. Some Commissioners, therefore,
advocate the elimination of per-country cellings in the family
reunification category. The majority, recognizing the importance
and priority which should be accorded the reunification of
immediate family members of permanent resident aliens over other
preferences--regardless of their nationality--recommends that no
country ceilings be applied to the immigration of spouses and
minor children of permanent resident aliens but that per-country
ceilings apply to other family reunification preferences.
Purther, the Commission holds the view that there should be

no distinction in the size of the ceiling set on colonies and

dependent countries and independent nations.

This policy will facilitate the reunification of the closest
family members without regard to mationality but still retain
the advantages of per-country cellings in the other family
reunification preferences. In the case of these lower

preferences, the Commission believes that country ceilings

* Por instance, of Hong Kong and Mexico must currently
wait for over six years for second preference v s enabling
them to join a permanent resident spou or parent in the
United States.
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should be set at a fixed percentage of the total number of visas

all d to these pr + This use of a fixed percentage
will facilitate flexibility. If the number of visas made
available for family reunification increases or decre s by

statute, per-country cellings will adjust accordingly.

Preference Percentage Allocations*®

THE SELECT COMMISSION RECOMMENDS THAT PERCENTAGES OF THE TOTAL

NUMBER OF VISAS SET ASIDE POR PAMILY REUNIPICATION BE ASSIGNED

TO _THE INDIVIDUAL PREFERENCES.

=== T AL TREVERENCES

Without assigning precise numbers, the Commission advocates

allocating specific percentages to each of the family

*Commission vote

tion l: Maintain the present practice which assi
gns percent-
(g vote) ag 0 numeri. lly limited family nunlncnnon
preferences.

tion 1A: Maintain the present practice which assigns
votes) ages to numerically limited family nuniglcsz;ﬁ"‘!
preferenc: and to immigran with special qualifi-
cations in the independent category.

tion 2: Eliminate percentages for the numericall 11
gg__ mited
(3 votes) :u;:yh:cunl!lcnlon preferences and uo{ visa demand
n gher preferences befor:
poafeansa ore issuing vis in lower

126

reunification preferences.* It further supports a provision
that would make unused visas from any preference available to

the highest preference with unmet demand. Given the several

family reunification preferences recommended by the Commission,

a system without assigned percentages would almost certainly
mean that visa numbers would never or rarely be available in the
lower preferences. Such a system would result in huge backlogs

in these lower preferences with no hope of relief.

Some Commissioners hold that backlogs in lower preferences are
more tolerable than those in the higher preferences and that
all demand in higher preferences should be met before visa
numbers are allocated elsewhere. However, the majority of
Commissioners recommend that percentages be assigned--taking
into account the closeness of the relationship, demand and
relative priority--within the numerically limited family

reunification subcategory.

*Because the spouses and minor children of permanent resident
alians have been exempted from country ceilings, it is necessary
to place a separate numerical limit on that group and assign
perc-ntages to the remaining lower preferences based on a
sep.rate numerical celling.




IRDEPENDENT IMMIGRATION®

THE SELECT COMMISSION RECOMMENDS THAT PROVISION BE MADE IN THE
—_—— TN TELOWALFDS THAT PROVISION BE MADE IN THE

INMIGRANT ADMISSIONS SYSTEM TO PACILITATE THE IMMIGRATION OF

PERSONS WITHOUT PAMILY TIES IN THE UNITED STATES.

Provision has traditionally been made in the law for the immi-
gration of at least some persons without close family members
in the United States. The number of visas made available to
nonfamily members in the i{mmigration system has dwindled over
time, however. Currently no more than 20 percent of the 270,000
visas assigned to the numerically limited third and sixth
preferences is available to qualified ronfamily {mmigrants and

their spouses and children.

Additional provisions have resulted in even lower numbers of
nonfamily i{mmigrants' being able to qualify to come to the United
Sta in recent years. To qualify for third or sixth preference
(nonfamily) status, {mmigrants must generally be highly skilled
and have a U.S. job offer and their prospective employer must

obtain labor certification from the Secretary of Labor showing that

*Commission vote

Recommendation flows from the combined votes for Recommendations
1I1.D.2., ITI.D.3. and III.D.S.

See Appendix B for Supplemental Statements of Commissioners
Hesburgh, Marshall, McClory, Ochi, Otero and Simpson on this issue.

I11.0.1.
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U.S, workers are not available and that the employment of such
aliens will not adversely affect the wages and working conditions
of similariy employed workers in the United States. Nonpreference
ippllclnts generally have had to meet these same requirements,
but since all visa numbers have been and are expected to continue
to be used within the preferences, this additional avenue for

nonfamily immigrants e ntially has been closed since late 1978.

Most Commissioners believe that the entry of nonfamily or inde-
pendent immigrants, and the goals of economic growth consistent
with labor market protection and cultural diversity consistent
with national unity, can best be served by creating a separate

category with its own visa allocation and selection criteria.

Special Immigrants*

THE SELECT COMMISSION RECOMMENDS THAT ®SPECIAL®" IMMIGRANTS

REMAIN A NUMERICALLY EXEMPT GROUP BUT BE PLACED WITHIN THE

INDEPENDENT CATEGORY.
Some numerically small groups of immigrants--certain former
employees of the U.S. government abroad, certain persons who

lost their U.S. citizenship and ministers of religion whose

*Commission vote
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services are needed by their denominations in the United
States--have historically been exempted from any numerical
ceilings. About 2,000 immigrants enter in these groups each
year.* Because of the special nature of the immigrant groups
included within this category and the small numbers of
admissions, the Commission supports the continuation of a
numerically exempt status for special immigrants and the

placement of this subcategory within the independent category.

Immigrants with Exceptional Qualificationsy

THE SELECT COMMISSION RECOGNIZES THE DESIRABILITY OF PACILITATING

THE ENTRY OF IMMIGRANTS WITH EXCEPTIONAL QUALIFICATIONS AND

RECOMMENDS THAT A SMALL, NUMERICALLY LIMITED CATEGORY BE

CREATED WITHIN THE INDEPENDENT CATEGORY POR THIS PURPOSE.

*An additional number of permanent resident aliens (immigrants)
:nurnlnq from temporary visits abroad are also defined as

special immigrants® to prevent enumerating them as new immigrants
on each reentry, but this group does not add to the number of

new entries.

YCommission vote

tion 1: Do not create a separate category for immigrants wi
9&—— th
(3 votes) exceptional qualifications but A{lov them Zc nntc: as
they qualify under the provisions of the independent
category.

ﬁtlen 2: Create a small, numerically limited subcategory in
votes) the independent category for immigrants with exceptional
qualifications.
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The United States has traditionally accommodated immigrants

of exceptional merit and ability in their professions.
Although some Commissioners would not create a separate
category for such persons of exceptional merit, the Commission
majority favors continuing and giving prominence to this
tradition by reserving a numerically small category for persons
of exceptional artistic, professional or scientific merit. 1In
creating this category, however, the Commission holds the view
that it is important to clarify that the term “"exceptional®
connotes that qualified immigrants in this group are renowned
in their fields and would contribute significantly to the

national interest if they immigrate to the United States.

The Commission's intent is not to provide a separate category
for highly trained or needed professionals (for example, nurses,
doctors, engineers), artists or other persons of merit unless
they are exceptional and qualify under specific established
guidelines. Although professionals of merit will be admissible
under the new immigration system, they will have to meet the
criteria established for admission In the “other independent
immigrant® category. (See Recommendation III.D.5.) In recom-
mending that a small number of visas be set acide to facilitate
the {mmigration of qualified exceptional persons, the Commission
further cautions against the creation of a significant channel
which could deprive other nations of the highly skilled persons

they need.
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Immigrant Investors®

THE SELECT COMMISSION RECOMMENDS CREATING A SMALL, WUMERICALLY

LIMITED SUBCATEGORY WITHIN THE INDEPENDENT CATEGORY T0 PROVIDE
—_— e " "TUETETDENT CATEGORY TO PROVIDE

POR_THE IMMIGRATION OF CERTAIN INVESTORS. THE CRITERIA POR
—_— e T oA NN NVESTORS. THE CRITERIA POR

THE ENTRY OF INVESTORS SHOULD BE A SUBSTANTIAL AMOUNT OF INVEST-
—_—— e T = A SUBOSTANTIAL AMOUNT OF INVEST-

HENT OR CAPACITY POR INVESTMENT IN DOLLAR TERMS SUBSTANTIALLY

GREATER THAN THE PRESENT $40,000 REQUIREMENT SET BY REGULATION.

Until late 1978, qualified investors were able to immigrate in
the numerically limited nonpreference category. Persons wishing
to immigrate as investors had to demonstrate that they sought to
enter the United States to engage in enterprises in which they

were investing or had invested at least $40,000, that they would

*Commission vote

tion 1: Make no special provision for investors.
vote

Option 2: Make provision for investors by including them on the
Department of Labor Schedule A ({f it is retained) or,
if not, by other regulation so (nvestors can enter in
the independent category.

Option 3: Create a small numerically limited subcategory for

(15 votes) (nvestors in the independent category but increase
the amount of the investment to an amount signif ntly
greater than the present $40,000.
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be a principal manager of that enterprise and that they
would employ one or more U.S. citizens or permanent resident

aliens other than their own spouses and children. The nusber

izl investors who could immigrate under the nonpreference

category was not limited within that category.

The Commission concludes that admitting investors to the United
States is in the national interest and, therefore, recommends
that investors be included as a small numerically limited
group within the independent category of the new immigration
system. However, the Commission further believes that to
provide flexibility, the amount of the investment required to
qualify for this status should be significantly greater than
the current $40,000 regulatory limit. Some experts have indi-
cated that $250,000 is a lower bound for the capital required
to begin a successful new business. The Commission is also of
the view that additional consideration should be given to
increasing the number of U.S. workers to be employed by investor

immigrants.
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Retirees*

THE SELECT COMMISSION RECOMMENDS THAT HO_SPEZIAL PROVISION
B2 WADE FOR THE INMIGRATION OF RETIREES.

Retirees who are able to demonstrate that they are and will
continue to be s Lf-supporting without U.S. esployment following
their immigration, are, like {mmigrant investors, able to

qualify as nonpreference immigrants under the current law.

» since P are no longer available,
an avenue for the immigration of retirees i1s no longer open.
Several Commission members advocate providing an immigration
category for such persons in a new ixmigration law. Some of
these Commissioners want to create a numerically small sub-
category for retirees within the independent category. Others

believe that a separate category is unnecessary and that

*Commission vote

%non 1: Mais no special provision for the immigration of
{ votes) retirees. ¥
tion 2: Do not create a special category for retirees but
votes) make provision by regulation for their entry as
independent immigrants if they can prove they have

continuing incom: to be self-supporting.

tion 't Create a numerically small subcategory of visas
votes) specifically for retirees in the independent category.

II1.D.5.
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qualified retirees should be able to enter by regulation within
the "other independent immigrant® category. The majority of
Commissioners, however, choose to make ro special provision for
the immigration of retirees. They believe that retirees are
not beneficial to the United States and that allocating visa
numbers to this group would reduce the number of visas
available to immigrants whose entry would be more In the U.S.
interest. Some Commissioners further believe that retirees

could potentially strain our social security system.

Other Independent Immigrants®

THE SELECT COMMISSION RECOMMENDS THE CREATION OF A CATEGORY

THE BT O e —m e e e  ————

FPOR QUALIFIED INDEPENDENT IMMIGRANTS OTHER THAN THOSE OF
EXCEPTIONAL MERIT OR THOSE WHO CAN QUALIPY AS INVESTORS.

“Commission vote
Qgtlon 1: Provide mo means for entry of independent immigrants

{2 votes) beyond special immigrants and immigrants with special
qualifications.

tion 2: Provide a subcategory within the independent category
sh votes) for other qualified immigrants.

T vote)
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In considering U.S. immigration policy, the Select Commission
has recognized that a mechanism is needed to admit immigrants
vho cannot qualify for entry under the family reunification
category. Although immigrants in this independent category will
still have to qualify lo:‘entry under the appropriate criteria,
as do all other immigrants, this category will allow the entry
of persons without family ties in the United States and of
persons whose family tlss are distant. Persons who cannot now
qualify because they come from countries, such as many African
nations, withc.t an (mmigration base in the United States, or
from countries from which immigration was historic rather than
recent, as in the case of many Buropean nations, will have an

immigration channel opened to them.

By creating an independent category, the Commission holds the
view that the opportunity to immigrate will be broadened, thus
increasing the diversity among immigrants, and that more
immigrants will be selected on the basis of criteria which meet
the objectives of U.S. national interest, beyond those of family
reunification. One possible benefit will be the increased
proportion of immigrants screened for labor market impact; this

will both protect U.S. workers and enhance economic growth.

II1.D.6.
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Selection Criteria for Independent Immigrants.®

THE SELECT COMMISSION BELIEVES THAT SPECIPIC LABOR MARKET

CRITERIA SHOULD BE ESTABLISHED FOR THE SELECTION OF INDEPENDENT
IMMIGRANTS, BUT 1S DIVIDED Wl‘l WHETHER THE MECHANISM SHOULD BE
A_STREAMLINING AND CLARIPICATION OF THE PRESENT LABOR CERTIFI-

CATION PROCEDURE PLUS A JOB OFFER FROM A U.S. EMPLOYER, OR A
POLICY UNDER WHICH INDEPENDENT IMMIGRANTS WOULD BE ADMISSIBLE

UNLESS THE SECRETARY OF LABOR RULED THAT THEIR IMMIGRATION
WOULD BE HRARMPUL TO THE U.S. LABOR MARKET.

* Commission vote

%tlon 1: Revise the present labor certification procedure
votes) and require prospective Immigrants to have U.S.
job offers.

Option 2: Revise "'~ labor certification procedure to make

K prospe independent immigrants admissible unless
the Secretary of Labor has certified there are
sufficient workers and require prospective immigrants
to have U.S. job offers.

%tlon 2A: Revise the labor certification procedure to make

votes prospective independent immigrants admissible unl
the Secretary of Labor has certified there are
sufficient workers but do mot require a U.S. job
offer.

tion 3: Point system based on multiple criteria
E; votes)
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With regard to selection criteria for independent immigrants,
the Commission recommends continuing the use of labor-related
criteria which, in addition to their usefulness as a selection
mechanism, will protect the U.S. labor market and provide
workers unavailable in this country. There are, however,
differing views within the Commission on the type of labor-
related criteria that should be recommended. On the one hand,
several Commissioners favor a return to a less restrictive
policy and would provide only for minimum selection criteria.
Other Commissioners favor streamlining the current labor
certification procedures but would continue current policy
which admits immigrants for purposes of employment only if they
enter to fill jobs for which U.S. workers are unavailable and at
wages and working conditions that will not adversely affect

similarly employed workers in the United States.

Those Commissioners calling for minimum criteria recommend
returning to the pre-1965 labor certification procedure under
which independent immigrants would be admissible unless the
Secretary of Labor certified that there were sufficient workers
in a particular place and occupation. Such a system, they
believe, would reduce the barriers which individual labor certi-
fication places in the way of prospective immigrants, but still
bar the entry of workers who would be most detrimental to the

U.S. labor force and eliminate the inefficiencies of the current
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individual labor certification process. FPurther, they argue
that, by not requiring a U.S. job offer of applicants, such a
selection system would be more fair. It would open the inde-
pendent category to a wider range of applicants, particularly
to those without family or friends in the United States to help
arrange employment. Some Commissioners believe that the current
requirement of a job offer frequently promotes fraud by in—
ducing prospective immigrants to use ronimmigrant status to
enter the United States, find work and then adjust to immigrant

status.

Other Commissioners believe that the less restrictive system
would not be sufficlently protective of the U.S. labor market
and would create a visa demand which could not realistically be
met within the number of visas likely to be available for inde-
pendent immigrants. They argue that the deficiencies of the
present labor certification system, which has been universally
criticized as costly, cumbersome, ineffective and highly acri-
monious, can be corrected by streamlining and clarifying the
process. They recommend that such words and phrases as
*willing,* "at the place” and "avalilable at the time of appli-
cation for a visa and admission to the United States® be deleted
from the wording of the exclusionary ground; that the Department
of Labor expand and strengthen its lists of occupations for

which there are sufficient and insufficient workers available
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based on statistical evidence; and that applicants be required,
as under current law, to have valid job offers from U.S.
employers. This streamlined system, its advocates believe,
would incre the efficiency of the present labor certification
system by reducing the incidence of (ndividual certification and
the acrimony of its procedures, protect the U,S. labor market,
reduce fraud and ensure that prospective independent immigrants

do not become public charges once In the United States.

111.D.7.

Country Ceilings*
THE SELECT COMMISSION RECOMMENDS A PIXED-PERCENTAGE LIMIT TO THE
L] o

*Commission vote

Commiss’on ™=

tion 11 Do not impose per-country ceilings on independent
votes) immigration.

tion 2: Do not impose par-country ceilings on independent
(E vote) immigration but bar independent immigration to
nationals of any country where immigration in the
family reunification category exceeded 50,000 in the
preceding year, or, if administratively feasible, in
the same year.

gguon 2A: Continue an annual per-country celling of 20,000 and
(3 votes reduce the number of visas available in the independent
category to natives of a country by the number used by
that country in the numerically limited family reuni-
fication category.

Option 3: gstablish a fixed, uniform numerical ceiling on inde-
pendent immigration from any one country.

option 4: gstablish a fixed percentage as a limit on independent
{8 votes) immigration from any one country

/The recommended wr-countr{ ceilings are not intended to apply
to immigrants of exceptional merit or investors. By virtue of
their unusual qualifications, the immigration of such persons
should not be restricted by nationality.
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Some Commissioners believe that U.S. immigration policy would
be most equitable i{f there were no limitation on the number of
immigrants who could come from any one country. However, since
the demand to immigrate has traditionally been and remains the
greatest in a handful of countries, the Commission majority
holds that the goals of the independent category can best be
met by imposing a ceiling on the number of independent immigrant
visas that can be issued annually to natives of any one nation,
colony or dependency.* These Commissioners recommend that the
per-country ceiling be a fixed percentage of the total number
of visas allocated to the "other independent immigrant® sub-
category. The use of a percentage, they hold, facilitates
flexibility not available from the current per-country limit of
20,000 visas. If the number of visas available to independent
immigrants incre 8 or decreases in accord with the national
interest, statutory change in the per-country ceiling will not
be required. Some Commissioners, however, favor retaining the
present 20,000 per-country limit and applying it to immigration
in both the family reunification and independent immigrant
categories. Under such a system, family reunification immi-
grants could enter from any country up to the 20,000 limit; any
remaining numbers could be used by independent immigrants of

that nationality.

* Applying fixed p-rccnuqu to immigration from colonies and

nation the last vestiges of national origins
quotas embodied ﬁn the current 600-person annual iimit imposed
on these entities.
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PLEXIBILITY IN IMMIGRATION POLICY*

Currently the number and groups of immigrants (except refugees)
admitted to the United States can be changed only by statute,

an infrequent process. This infrequent review of immigration
categories and levels, in turn, results in a lack of flexibility
in immigration policy. The Commission has considered but votes
against the creation of a special mechanism to provide flexi-
bility./ This entity would have been a small council with the
ongoing responsibilities of studying domestic and international
circumstances, and of making periodic recommendations for the
adjustment of immigration levels and the revision of immigration
policy. Many Commission members, however, believe that other
less costly means are available to provide flexibility and that
giving the responsibility for ongoing review of and recommenda-
tions on immigration policy to an existing entity is preferable
to creating a new one, even though it would be small. Those in
the minority argued that without the proposed advisory council,
immigration research would continue to be uncoordinated and tend

to reflect the specific interests of its sponsors. More important,

*See Appendix B for Supplemental Statements of Commissioners
Hesburgh and Rodino on this issue.

/Commission vote
Cr e an Immigration Advisory Council to as s domestic and

international conditions and recommend chang in {mmigration
levels. Yes-6; No-9; Pass-l.
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however, it would not be possible to get an objective periodic
recommendation to adjust numbers up or down on the basis of

reliable research, thus defeating the goal of flexibility.

Review Mechanisam for Plexibility®

THE SELECT COMMISSION RECOMMENDS THAT RANKING MENBERS OF THE

THE SELECT COMMISSION A e — —— — —  ————

BOUSE AND SENATE SUBCOMMITTEES WITH IMMIGRATION RESPONSIBILITIES,
IN CONSULTATION WITH THE DEPARTMENTS OF STATE, JUSTICE AND LABOR,
PREPARE AN ANNUAL REPORT OW THE CURRENT DOMESTIC AND INTERNATIONAL

PREPARE AN ANNUAL REPORT ON THE O — — —m— e — —

SITUATIONS AS THEY RELATE TO U.S. IMMIGRATION POLICY.

The Commission believes that representatives of the Senate
Subcommittee on Immigration and Refugee Policy and the House
Subcommittee on Immigration, Refugees and International Law,

in consultation with the Departments of State, Justice and

Labor, including the Buresd of, Qﬂ_)—‘lllt Affairs (State) and

the Immigration and nntuulrx.cii‘s;\ .Sotvtc' (Justice), are well
equipped to prepare the proposed annual report. Such reports
would s U.S. immigration policy and its success in serving
domestic and international concerns. The Commission concludes
that this process will provide suffic‘ent basis for ongoing
review of U.S. ismigration policy.

—

‘Comnission vote

Yes-16.
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TABLE 9.—THE COUNTRIES WITH THE GREATEST NUMBER OF ACTIVE IMMIGRANT VISA APPLICANTS, JAiL. 1,

1980 (BY PREFERENCE)
SECTION IV. PHASING IN NEW PROGRAMS RECOMMENDED BY THE

SELECT COMMISSION*

THE SELECT COMMISSION RECOMMENDS A COORDINATED PHASING IN OP
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THE MAJOR PROGRAMS IT HAS PROPOSED.
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The Select Commission's recommendations call for several major
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initiatives--better border and interior law enforcement, legali-
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zation of qualified undocumented/illegal aliens and a new
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49%
2,484
immigrant admissions system. These programs are interrelated L[ —— 176,087 40,950

Total applications, by prefer-
parts of a new and better immigration policy. They are designed ence, 23 of Jan. 1, 1979,

[ SRR 145,831 51,397
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to clean up existing problems—a sizeable undocumented/illegal
alien population and large backlogs of immigrant visa applica- Saurcn: o L unpubl

tions-——and to reduce the significant recurrence of those

problems through improved immigration law enforcement and a new
system for selecting immigrants. Por these new programs to work
efficiently, however, certain steps must be taken in conjunction

with their implementation.

“Commission vote
Yes-12; Wo-1; Pass-3.

See Appendix 8 for Supplemental Statements of Commissioners
Noltmman, Marshall, Ochi and Simpson on this f{ssue.
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A new immigration system and a slightly higher annual ceiling
on the number of visas available for immigrants will not,

in themselves, alleviate all of the problems of the present
syStem. Although all of the registered immigrant visa
applicants overseas shown in Table 9 cannot be considered to
be backlogged, there are currently well over half a million
persons waiting overseas for whom immigrant visas are not
immediately available. Additionally, under a legalization
program, undocumented/illegal aliens who are qualified to
become permanent residents will be eligible to petition to
bring their spouses and ummarried sons and daughters under
the immigrant admissions syste: Both of these groups-—-
existing backlogged applicants and legalized aliens'
immediate relatives--must be considered in planning for the
implementation of programs recommended by the Select
Commission. Therefore, in developing a broad plan for
implementing its recommendations efficiently and effectively,
the Select Commission has chosen %o clear existing immigrant
visa backlogs as a part of phasing in its new immigrant
admissions system. It has also found it desirable to
consider the timing and impact of its new i{mmigrant
admissions initiatives in light of its recommendations
calling for the legalization of undocumented/illegal aliens
and the ultimate immigration of the immediate relatives of

newly legalized residents.
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The Select Commission is recommending that new enfarcement
initiatives be instituted before a legalization program is

undertaken, This timing will help ensure that new flows of

Gndocunntod/“hqll aliens do not result as the existing

undocumented/ illegal alien population is given legal status.
It also ;:ul delay the impact of the demand for immigrant visas
created by newly legalized permanent residents until after the
proposed immigrant admissions system is in place and backlogs

in the pertinent categories, at a minimum, are cleared.

The Commission is also recommending a new visa allocation
system and slightly increased numbers of visas for admitting
immigrants. Although all of the currently eligible groups of
immigrants are included, new groups have been added and the
preference system is restructured to give clear priority to
both family members and independent immigrants. Purther, the
Commission has reevaluated the concept of per-country ceilings
and applied them separately to the two major ¢ jories of
immigrants. Per-country ceilings have been eliminated entirely
for the immigration of spouses and minor children of permanent

resident aliens.

These changes will remove some inequities and problems created
by the existing system., However, in implementing this system

the Commission is mindful of the large mumber of persons who
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have applied and are eligible for immigrant visas under the
current system but who have not yet been issued visas because
of high demand to immigrate in certain countries and preference
categories. The Commission had two primary avenues for dealing
with these backlogged immigrant visa applicants. It could have
ignored them and tranferred their status and existing priority
dates to the nev immigrant admissions system. Alternatively, it
could have created a special and separate backlog clearance

program to admit them promptly.

The Commission has sought to be fair to applicants who have
waited legally overseas for their visas when many persons now
residing illegally in the United States are going to receive
the benefit of permanent resident status through a legalization
program. Therefore, it has recommended a backlog clearance
program, but within the overall numerical limit of its recom—
mended immigrant admissions system. To further this goal,
however, the Commission is recommending augmenting the 350,000
annual ismigrant ceiling to 450,000 for the first five years
after enactment of legislation. The temporarily increased
number of available immigrint visas will enable both existing
applicants and those applying under the new admissions system

to enter without immediately creating large new backlogs. By
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clearing existing backlogs soon after enactment of legislation,
the Commission is of the view that the nev immigrant admissions
system will have a more auspicious start within any preference

and per-country ceilings.

Because of the uneven distribution of current backlogs among
countries and preferenc many Commissioners are of the view
that per-country and preference ceilings--although applied to
new applicants under the proposed system--should not apply to
those in the backlogs. These Commissioners would like to see
the backlogs worked off as quickly as possible--certainly within
five years--a goal impossible under per-country and preference
ceilings. Within this period, however, it is anticipated that
new applicants in both the family reunification and independent

immigrant categories also would be admitted.

After a legalization program takes place, newly legalized aliens
will be able to petition for their relatives. The Commission
is hopeful that the qualified immediate relatives of legalized
aliens will be able to enter under the regular provisions of
the {mmigrant admissions system without creating great backlogs.
Many Commissioners recognize that the relatives of newly
legalized aliens may not be able to immigrate until a few years
after petitions have been filed for them.
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In considering the phasing in and implementation of major new
programs, the Commission is mindful of the administrative and
operational impacts created and recognizes that major efforts
will be required by INS and the Consular Service of the
Department of State. MNew resources, innovative techniques,
coordinated planning, new recruitment and hiring efforts, and
redeployment of and concerted effort by agency personnel will
be essential. Steps to accomplish these efforts will need to
be undertaken at the earliest possible date to ensure the smooth
transition between policies, resource requirements, a. the size
and nature of the workload involved. Through planned a. ' coor-
dinated efforts, however, the Commission is hopeful that the
programs it is recommending will be efficiently and effectively
implemented and will provide a structure for a practical and

sound new immigration policy.
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SECTION V. REPUGEE AND MASS PIRST ASYLUM ISSUES

Introduction

The United States has been a place of refuge since its earliest
history. Refugees, throughout U.S. history--from the Pilgrims
who landed at Plymouth Rock, to the freedom fighters from Hungary
and Germany in the nineteenth century, to the Jews who managed
to escape the Holocaust, to the Indochinese of the present
day--have been attracted by the U.S. heritage of political and
religious freedom. This continuing movement to the United

Stat of those who flee persecution has helped confirm this
nation's traditional role as a champion of freedom against

oppression.

The tradition of welcoming refugees has not been consistent,
though. Prior to 1948, the United States had no ofticial
refugee policy (see Table 3, pp. 88-89). In the years before
World War I, such a policy was unnec ary because there were few
barriers placed by this country on immigration in general.

After passage of the restrictive immigration legislation of the
19208, however, the absence of special refugee provisions caused
difficulties. A large portion of the post-World War I refugee

population came from Eastern Europe and Asia. Although a series
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Europe and Asia. Although a series of international conven-
tions, resolutions and treaties promulgated between 1921 and

1928 enlisted support for admitting Russian, Armenian, Greek

and Turkish refugees, the United States did not sign any of

these international instruments and passed no domestic law to
aid or specially admit members of these groups. Immigration
from these areas had been severely limited by the national
origins quotas. Moreover, the public charge and other
exclusionary provisions of U.S. immigration law applied to all

immigrants regardless of their reasons for seeking entry.

In the 1930s, a new refugee crisis emerged. In what many have
termed a dark page in U.S. refugee history, the United States
turned back thousands of Jews fleeing Nazi persecution. This
denial of entry occurred, in part, because of the restrictionist
immigration policy that d4id not allow special admission

standards for refugees.

Since World War II, though, the U.S. humanitarian concern for
refugees has been reasserted. The Displaced Persons Act of 1948,
providing for the entry of more than 400,000 persons, was the
first legislative reflection of special concern for refugees.

The United States has since welcomed and provided resettlement
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help to thousands of refugees under a series of special refugee
admissions programs, under the narrowly defined conditional

entry provisions of the Immigration and Nationality Act

Amendments of 1965, and under the perole authority of the

Attorney General.

More rvecently, with passage of the Refugee Act of 1980, the
United States has given strong statutory support, as part of its
official immigration policy, to admitting refugees, regardless
of their country of origin or the ideologies from which they are

fleeing. In the Refugee Act, Congress declared:

It is the historic policy of the United States tn
respond to the urgent needs of persons subj
persecution in their home including, uhou
appropriate, humanitarian assistance for their care
and maintenance in asylum areas, efforts to promote
opportunities for resettlement or voluntary repatriation,
aid for necessary transportation and processing,
admission to this country of refugees of special
humanitarian concern to the United States, and transi-
tional tance to refugees in the United States.
The Congress further declares that it is the policy of
the United States to encourage all nations to provide
assistance and resettlement opportunities to refugees
to the fullest extent possible,

Today when there are millions of refugees displaced by
persecution and the well-founded fear of persecution, the
Refugee Act of 1980 provides a systematic procedure for the
admission and resettlement of those of special humanitarian

concern to the United States.
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The Select Commission supports this continued U.S. commitment to
the acceptance and aid of refugees, finding in that commitment
not only a well-founded, humanitarian tradition but a weans both
of stabilizing world order and of reaping national benefit,
Many underdeveloped countries of first asylum are under so great
a strain from refugee flows that their political stability may
depend on the resettlement help provided by the more developed
countries. The Select Commission holds the view that it is in
this nation's interest to maintain political stability and
prevent the further migration problems which might otherwise
result. Further, the United States has always benefited
internally by accepting and aiding refugees. Throughout U.S.
history, refugees have always made a strong contribution to the
spirit of freedom and the economic, social and cultural

well-being of the United States.
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THE ADRISSION OF REFUGEES*

THE SELECT COMMISSION ENDORSES THE PROVISIONS OF THE REPUGEE
ACT OF 1980 WHICH COVER THE DEPINITION OF REPUGEE, THE NUMBER OF

VISAS ALLOCATED TO REPUGEES AND HOW THESE NUMBERS ARE ALLOCATED.

The Refugee Act of 1980 incorporates into U.S. law, for the
first time, a coherent, practical and comprehensive framework
for the admission of refugees, based on the international

definition of refugee.

According to the Refugee Act of 1980:

The tera 'refugee’ seans . « any person who is outside
any country of such person's nationality or, in the case
of a person having no mationality, {s outside any country
in which such person last habitually resided, and who is
unable or unwilling to return to, and is unable or unwilling
to avail himself or herself of the protection of, that
country beca of persecution or a well-founded fear of
persecution account of rac religion, nationality,
membership in a particular social group, or political
opinion. . . . The term 'refugee' does not include any
person who ordered, incited, assisted, or otherwvise
participated in the persecu:ion of any person on account
of race, religion, nation~_.ity, membership in a particular
social group, or political opinion.7*

*Commission vote

The Commission voted on a packago of proposals which form the
Recommendations {n V.A., V.C. and V.D. Yes-1l; No-3; Absent-l.
The Cowmissioners who voted againat this package of proposals
stated that they did so because the votes were taken en bloc.

See Appendix B for Supplemental Statements of Commissioners
Kennedy, McClory and Ochi.

71n such special circumstances, as the President after
sppropriate consultation with Congre~s may specify, for any
person who s vuh%n his or her country and would be otherwise
qualified say ined as a refugee.

77-876 0 - 81 -
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By emphasizing persecution and the fear of persecution without
regard to national origins, the Refugee Act establishes criteria
based on special humanitarian concerns. The Act thus provides
needed flexibility in defining refugee status in accordance with
a universal standard that is not bound by specific ideological

or geographic criteria which were used ir earlier definitions.*

The Refugee Act established an annual allocation of 50,000
numbers per year.” Recognizing that foreign and domestic
events could justify the admission of larger numbers, the Act
also established that, when circumstances required, the
President could allocate additional normal-flow refugee numbers
following formal consultations with Congress. Moreover, if
unforeseen events arise during the year, the President, after
consultation with Congress, can allocate emergency-flow numbers.
The allocation of refugee numbers for fiscal year 1981 is

217,000 or 167,000 above normal flow.

*Refugees were defined in previous law as persons who fled
because of persecution or well-founded fear of persecution from
any Communist or Communist-dominated country or area, or from
any country within the general area of the Middle East.

#The 50,000 limit was based on the average annual number of
refugees who had co to the United Sta during the previous
twenty years. This allocation of numbers remains in ex

only through fiscal year 1982. After FY 1982, the ann
allocation will be such number as the President may determine,
after consultation with Congress.
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As moted above, the Refugee Act formalized a procedure in which
the Presiden: consults with members of the House and Senate
Judiciary Committees to determine the numbers and allocation of
r.‘(uqn. to be admitted. During these consultations, the

President must provide:

* A description of the nature of the refugee situation;

* A description of the number and allocation of the refugees
to be admitted and an analysis of conditions within the
countries from which they came;

A description of the proposed plans for their movement
and resettlement and the estimated cost of their movement
and resettlement;

An analysis of the anticipated social, economic and
demographic impact of their admission to the United States;

A description of the extent to which other countries will
admit and assist in the resettlement of such refugees;

An analysis of the impact of the participation of the

United States in the resettlement of such refugees on the

foreign policy interests of the United States; and

Such additional information as may be appropriate or

requested by such members.

consultation process has been implemented twice since the

ge of the new Act. Some Commissioners believe that the
process as outlined in the Refugee Act is inadequate because {t
can be a pro forma exercise which does not provide sufficient

Congressional involvement. They argue that the consultation

process should give Congress the opportunity to modify the
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refugee numbers that are recommended by the President. Some
of these Commissioners suggest that the statute be changed
to require the approval of the House and Senate Judiclary
Committees or to permit a one-house veto of allocations and
numbers. The majority of Commissioners believe, however,
that the Act itself does provide the basis for effective
congressional involvement. The consultation process, they
believe, gives Congress an opportunity for discussion and
debate. They argue that a system that would, in effect,
require Congress to legislate refugee numbers each year is
not realistic. Some of these Commissioners would support
efforts, however, to begin the consultation process at an
earlier point in deliberations about refugee admissions in
order to give Congress greater influence over the decision-

making process.
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Allocation of Refugee Numbers* TABLE 10

PROPOSED REFUGEE ADMISSIONS BY REGION
THE SELECT COMMISSION RECOMMENDS THAT THE U.S. ALLOCATION OF (Fiscal Years 1980 and 1981)

REPUGEE NUMBERS INCLUDE BOTH GEOGRAPHIC CONSIDERATIONS AND

SPECIPIC REPUGEE CHARACTERISTICS. NUMBERS SHOULD BE PROVIDED-- AREA OF (!.IGXN PROPOSED ADMISSIONS PROPOSED ADMISSIONS
Fiscal Year 1980 FPiscal Year 1981
NOT BY STATUTE BUT IN THE COURSE OF THE ALLOCATION PROCESS

Asia
ITSELF--POR POLITICAL PRISOMERS, VICTIMS OF TORTURE AND PERSONS

Indochina 168,000 168,000

UNDER THREAT OF DEATH. Other 1,200

Soviet Union 33,000 33,000

The Refugee Act of 1980 calls for a year-by-year allocation of Eastern Europe 5,000 4,500

refugee numbers from among those who meet the definition X Middle East 2,500 4,500
specified in the Act. The Act also recognizes that constantly Latin America 0.000’

changing foreign and domestic policy considerations will influence Cuba 19,500

Other 1,000
admissions determinations and that any predetermined criteria

Africa 1,500 3,000
TOTAL 231,700* 217,000

for annual admissions would necessarily be arbitrary. Thus, the
current allocation process attempts to accommodate these domestic
and foreign policy considerations, while seeking the equitable

selection of refugees from among those meeting the criteria of SOURCE: Office of the U.S. Coordinator for Refugee Affairs

the Act. PR
* Dpoes not include Cuban/Haitian entrants.

# 2,500 Cubans and 1,500 other Latin Americans.

*Commission vote

The Select Commission voted on a package of proposals which
form the Recommendations in V.A., V.C. and V.D. Yes-11;
No-3; Absent-1.




163

Although the Refugee Act emphasizes individual criteria for
refugee selection, an effective system of allocation must have
procedures that will allow expeditious decision making. In
practice, the U.S. government determines that members of certain
groups may be presumed to have the individual characteristics
necessary to qualify for refugee status. The determination on
the numbers allocated to each group is made by the President,
with the advice of the U.S. Coordinator for Refugee Affairs (as
to expected demand, and domestic and foreign policy considera-
tions) and after consultation with Congress. Usually, because
most refugee situations can be readily described by geographic
parameters, groups are defined by their geographic location.
Piscal year 1981 allocations, for example, included 168,000
refugee numbers to Indochina; 33,000 to the Soviet Union; 4,500
to Eastern Europe; 4,500 to the Near East; 4,000 to Latin America

(including 2,500 to Cuba) and 3,000 to Africa (see Table 10).

Under recent application of the law, some critics have argued
that equity has been undermined by a too rigid dependence on
geographical determinations in the allocation of refugee numbers
to those who meet U,S. criteria. These critics believe that
this distribution of refugee numbers has afforded the President
and Congress insufficient flexibility. In practice, they argue,
this lack of flexibility has adversely affected the admission of

refugees from Latin America and Africa. Despite the elimination
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of previously dated ideological and g hic criteria,
they contend a lingering presumption persists in favor of
allocating the bulk of numbers to refugees from Communist

countries.*

The Commission does not believe that statutory changes in the

allocation process are necessary, but does recommend that in the
course of allocation, specific numbers be provided for political
prisoners, victims of torture and persons under threat of death,
regardless of their geographic origin. The use of an additional

allocation based on refugee characteristics would:

) ¢ ease flexibility and inbtitute greater equity in
lﬁ;c jons, following the intent of the Refugee Act of
1980;

Demonstrate that political prisoners victims of torture
and persons under threat of death bec: of their
religion, race, nationality or politica opinions are of
special humanitarian concern to the United States;

Give the same presumptive status to these individuals
as that granted to persons fleeing specific countries
known to enforce policies of persecution without any
change in statute; and

Permit entry from a greater range of countri and
reglons without enumerating all of these areas.

_
*the allocation of 4,000 numbers to Latin America and 3,000 to

Africa can also be explained by the tendency, in these regions,
to focus upon local resettlement.
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MASS PIRST ASYLUM ADMISSIONS*

Until 1980, the U.S. experience with asylum consisted of in-

frequent requests from individuals or small groups, which

generally met with favorable public reaction. Then, last year,
the sudden, mass arrival of Cubans seeking asylum, added to the
continuing arrival of Haitian boats, resulted in national dismay,
consternation and confusion. Considering the possible recurrence
of mass first asylum situations and the exponential growth in
new asylum applicants other than Cubans and Haitlians, the Select
Commission has made a series of recommendations as to how the
United States should attempt to manage such emergencies. These
recommendations stem from the view of most Commissioners that:
The United States, in keeping with the Refugee Act of 1980,
will remain a country of asylum for those fleeing oppression.
The United States should adopt policies and procedures which
will deter the illegal migration of those who are not likely
to meet the criteria for acceptance as asyle: (see Recom-
mendation II.A.4). Therefore, asylee policy and programs
must be formulated to prevent the use of asylum petitions for
*backdoor immigration.*
The United States must proce: asylum claims on an individual
basi expeditiously as po ble and t hesitate to deport
tho! persons vho come to U.S. shor en when they come in

large numbers--who do not meet the established criteria for
asylees.

“See Appendix B for Supplemental Statements of Commissioners
McClory and Muskie.

v.B.1l.
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Planning Por Asylum Emergencies*

THE SELECT COMMISSION RECOMMENDS THAT AN INTERAGENCY BODY

BE ESTABLISHED TO DEVELOP PROCEDURES, INCLUDING CONTINGENCY

BE ESTABLISHED TO DEVELOP PROC s, e
PLANS POR OPENING AND MANAGING FEDERAL PROCESSING CENTERS,

FOR HANDLING POSSIBLE MASS ASYLUM EMERGENCIES.

Recent experience has highlighted the importance of advanced
planning in dealing with mass first asylum emergencies.
Situations comparable to the Haitian migration and the Cuban
push-out may arise in the future. To deal with these situations,
the United States needs a clear federal strategy to provide care
for potential asylees while their individual cases are being

determined.

Among the many problems experienced in 1980 were the lengthy

delays in processing Haitian claims, the perception on the part
of many persons that Haitians were being discriminated against
because of race, the vacillating policy of the federal govern-

ment with respect to work authorization for Haitians, the

*Commission vote

Yes-12; No-3; Pass-l.
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haphazard placement of Cubans in processing ~enters, the strong,
negative public reaction in communities with processing centers
and the difficulty in finding persons skilled in delivering the
kinds of services required by the centers. Most of these
problems could ha been avoided with proper planning and the
coordination of the efforts of the various public and private
agencies involved in the processing of asylum claims and the

care and housing of the applicants.

The Commission recommends that an interagency body be established
to develop procedures for handling possible mass asylum emergen-
cies in the future. A variety of agencies need to be involved,
including the White House, the U.S. Coordinator for Refugee
Affairs, INS, the Departments of State, Justice, Health and
Human Services and Education, the Department of the Army and

the Pederal Bureau of Investigation. In addition, voluntary
agencies and local government representatives from communities
located near potential processing centers must also be involved
if tensions are to be minimized. Planning will facilitate the
rapid and fair processing of asylum petitions, and allow the
establishment of clear lines of authority and responsibility for

asylum emergencies.
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The Select Commission further recommends that this planning body
develop contingency plans for opening and managing federal
asylum processing centers, where asylum applicants would stay
while their applications were processed quickly and uniformly.
Although some Commissioners who voted against this proposal
believe that the existence of such centers could act as an
incentive to those using asylum claims as a means of gaining
entry to the United States, the Commission majority holds that

these centers could provide a number of important benefits:

Large numbers of asylum applications could be processed
quickly. ‘o delays would result because addresses were
unknown or because of the time vequired to travel to an
examinaticn site;

Staff whose training and experience make them uniguely
qualified to deal with mass asylum situations could be
provided;

Applicants could be centrally housed, fed and given medical
aid;

Law enforcement problems, which might arise as a result of
a sudden influx of potential asylees, could be minimized;

Resettlement of those applicants who, for a variety of
reasons, were mot accepted by the United States would be
facilitated by providing a setting for the involvemertt of
the U.N. High Commissioner for Refugees and the regional
mechanism the Commission has proposed to deal with migration
issues (see Section I on International Issues);

Ineligible asylum applicants would mnot be released into
communities where they might later evade U.S. efforts to
deport them or create costs for local governments; and

A deterrent would be provided for those who might see an
asylum claim as a means of circumv nting U.S. immigration
law. licants would mot be able to join their families
or obtain work while at the processing center.
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Determining the Legitimacy of Mass Asylum Claims®

THE SELECT COMMISSION RECOMMENDS THAT MASS ASYLUM APPLICANTS

CONTINUE TO BE REQUIRED TO BEAR AN INDIVIDUALIZED BURDEN OF

PROOF. GROUP PROFILES SHOULD BE DEVELOPED AND USED BY
PROCESSING PERSONNEL AND AREA EXPERTS (SEE RECOMMENDATION
V.B.4.) TO DETERMINE THE LEGITIMACY OF INDIV1OUAL CLAIMS.

While the Refugee Act specifies that an alien may be granted
asylum if he/she is found to be a refugee (as defined in the
Refugee Act of 1980), the process to establish asylee status in
the United States is usually quite different from that used to
determine refugee status outside the country. A person who
belongs to a group gqualified for refugee status is accorded a
strong presumption of eligibility which works to that potential
refugee's benefit, and is primarily examined to ensure only that
he/she is not excludable from the United States. A petitioner
for refugee status is asked relatively few questions--only those

having to do with his/her reasons for leaving his/her country.

*C ion vote

The Select Commission voted on a package of proposals that
form Recommendations V.B.2. through V.B.S5. Yes-13; No-1; Absent-l.
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In contrast, asylum applicants in the past have had to bear an
individualized burden of proof in establishing a claim for
asylum. The procedures through which these claims have been
evaluated have sometimes been excessively rigorous. INS
procedures and judicial decisions permit the INS to require the
applicant to produce documentary evidence and eye witnesses to
substantiate his/her claim. These burden-of-proof steps have
had the undesirable effects of leaving many of these persons
in limbo while the courts process their claims, and adding

another burden to the judicial system.

Purther, asylum applications, before a final decision is made,
require an advisory opinion from the Bureau of Human Rights and
Humanitarian Affairs of the Department of State. This opinion,
based on written evidence taken from INS interviews with the
applicant and appraisals by the Department's regional experts,
often determines an applicant's status. An applicant, however,

is severely limited in his/her ability to rebut a State Department
opinion since efforts to obtain documentation or the testimony

of government officials may be resisted.*

*An asylum applicant's efforts to obtain official documentation
or the testimony of government officials may be resisted on
claims of privilege under Executive Order 11652--although this
rarely occurs--or for reasons regarding the impact of the
alien's allegations on diplomatic relations between the United
Sta and foreign countries.
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Consultants to the Select Commission on Immigration and Refugee
Policy have argued that the procedures in asylum determinations
are tedious. Instead they have recommended that, since the
grounds on which persons are to be granted asylum are identical
to those applicable to refugees, similar processes be used to
determine the legitimacy of refugee and asylee claims. In the
case of mass first asylum situations, this theory is in line
with practical needs. Long, drawn-out processing of asylum
claims is in the interest of neither the potential asylee nor

the United States.

The Select Commission holds the view that the processing of
asylum claims could be expedited and improved by developing
group profiles based on evidence about how members of particular
religlous and ethnic groups or those with particular political
and social affiliations are treated in different countries.
Dealing with groups within countries rather than countries
themselves, these profiles should expedite large mumbers of
asylum claims by providing information on which presumptions
can be made about the validity of such claims, and thus ending
the particularized procedure of treating every asylum claim as
unprecedented. The Commission is of the opinion that
presumptive evidence, now used in refugee determinations, would

work equally well in the selection of asylees.
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Developing and Issuing Group Profiles®

THE SELECT COMMISSION RECOMMENDS THAT THE RESPONSISILITY FOR

THE SE LT oM O e e e e ——

DEVELOPING AND ISSUING GROUP PROPILES BE GIVEN TO THE U.S.

DN O ING A e e e —,  — ————— ==

COORDINATOR FOR REFUGEE APFAIRS.

The U.S. Coordinator for Refugee Affairs already has the major
responsibility for the development of operational rafugee policy
and presents to the President and Congress the rationale for
allocating refugee numbers to particular groups. The Coordinator's
Office has access to relevant State Department information, data
generated by other federal agencies and independent human rights
agencies, information from countries where asylum claims are
currently large and information from the U.N. High Commissioner
for Refugees. Some of those Commissioners who voted against this
proposal indicated that they would prefer that this responsibility
be given to the State Department since that department already
issues advisory opinions that are the closest existing approxima-
tion of a group profile and which aid the determination of asylum

claims.7 However, profiles issued by the Department of State

*Commission vote

The Select Commission voted on a package of proposals that
form Recommendations V.B.2. through V.B.S. Yes-13; No-1; Absant-l1.

YCommission vote

Vote taken on specific motion to give responsibility to the
U.S. Coordinator for Refugee Affairs. Yes-10; No-4; Absent-l.




might be affected, in the view of some Commissioners, by the
international politics of the moment and the profiles themselves
might lack credibility. 1In placing the responsibility for the
generation of group asylee profiles with the U.S. Coordinator
for Refugee Affairs, the Select Commission majority recognizes
that office's expertise and access to information (beyond that

of the State Department) necessary to fulfill that function.

Asylum Admissions Officers*®

THE SELECT COMMISSION RECOMMENDS THAT THE POSITION OF ASYLUM

THE SELECT O e m—  , ————

ADMISSIONS OPFICER BE CREATED WITHIN THE IMMIGRATION AND

NATURALIZATION SERVICE. THIS OPFICIAL SHOULD BE SCHOOLED

IN THE PROCEDURES AND TECHNIQUES OF ELIGIBILITY DETERMINATIONS .
AREA EXPERTS SHOULD BE MADE AVAILABLE TO THESE PROCESSING

EXPERTS SHOULD B A A — e ————

PERSONNEL TO PROVIDE INFORMATION ON CONDITIONS IN THE SOURCE

PERSONNEL TO PROVIDE TN e e — — ———

COUNTRY, PACILITATING A WELL-FOUNDED BASIS FOR ASYLUM

COUNTRY, FACILITATING A N e  — —

DETERMINATIONS .

The factual situations giving rise to asylum claims are so
complex that special expertise is needed to determine the

validity of the claims. At present, however, the training and

*Commission vote

The Select Commission voted on a package of proposals that

form Recommendations V.B.2. through V.B.5. Yes-14; No-1; Absent-1.

Vote taken on an amendment proposed by Commissioner Fish on use
experts in asylum determinations. -14; Absent-1.

77-876 0 - 81 -
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competence of INS officers who handle such cases varies widely.
In addition, the procedure by which these officers are assigned

asylum claims is often determined not by their ability to handle

these claims, but by the asylum petitioner's method of entering

the country or coming into contact with INS. The Select Commis-
sion believes that expeditious, equitable and uniform decisions
on asylum petitions require special training for those officers

who must make asylum determinations.

This need for a specially trained Asylum Admissions Officer was
also recognized in the recommendations adopted in 1977 by the
Executive Committee of the U.N. High Commissioner for Refugees,
and endorsed by the U.S. delegation. Other documentation from
the U.N. High Commissioner for Refugees also emphasizes the
crucial nature of the initial asylum interview--a process te-
quiring great sensitivity to slight differences in applicants'
situations, as well as good grounding in interviewing techniques
(including those which test credibility) and in the legal

principles underlying the definition of an asylee.

The Commission also recommends that properly trained officlals in
charge of the initial determinations should have the aid of area
experts, to provide information on conditions in the source country.
With the assistance of these experts and the use of carefully

drawn group profiles, it will be possible to have greater confi-

dence in the uniform quality and equity of initial decisions.
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i When dealing with large numbers of persons in mass first

asylum situations, it is important to hava a clear and rapid
TWE SELECT COMAISSION HOLDS THE VIEW THAT IN EACH CASE A SINGLE

decision made by an admissions officer. It is equally

ASYLUM APPEAL BZ HEARD AND RECOMMENDS THAT THE APPEAL BE HEARD {mpoctant to have a competent body able to make a thorough
BY WHATEVER INSTITUTION ROUTINELY HEARS OTHER IMMIGRATION and expeditious review of that decision if the petitioner
APPEALS. appeals. If immigration appeals remain in the Board of

Immigration Appeals, the Commission believes that special
Present arrangements for hearings and review in exclusion and panels should be appointed to sit on asylum cases. If an
deportation cases involving petitioners for asylum have been Article I Court, as recommended by the Commission, (s created,
criticized because of the extensive delays involved. Arguing review of immigration appeals should be given to this body
that due process should be appropriate to the situation (see Recommendation VII.C.l.).
involved, aexperts have testified that extensive judicial appeals

do not necessarily afford due process to those allens who have
been denied asylum. They may simply create delays and undermine
confidence in immigration policy, as well as invite large-scale
migrations which are either fraudulent or based on the erroneous
assumption that arrival in the United States is tantamount to

admissior.

‘Commission vote

Commissioners voted on a package of proposals that form
Recommendations V.%.2. through V.8.5. Yes-13; No-1; Absent-l.




REPUGEE RESETTLEMENT*

THE SELECT COMMISSION ENDORSES THE OVERALL PROGRAMS AND
PRINCIPLES OF REFUGEE RESETTLEMENT BUT TAKES NOTE OF CHANGES

PRIN LS O R e e ——— — — — ————

THAT ARE NEEDED IN THE AREAS OF CASH AND MEDICAL ASSISTANCE
PROGRAMS, STRATEGIES POR RESETTLEMENT, PROGRAMS TO PROMOTE
REPUGEE SELP-SUPPICIENCY AND THE PREPARATION OF REFUGEE SPONSORS.
The major responsibility for the domestic resettlement of
refugees has historically rested rot with the federal govern-
ment, which is responsible for initially accepting refugees,

but with voluntary associations of private citizens and with
state and local governments. During the past two decades,
however, the federal government has participated to a greater
extent in programs to facilitate resettlement. The Select
Commission holds the view that such participation is justified.
If the United States intentionally admits a group of refugees,
it should, in turn, help these people overcome any liabilities
that are linked to their refugee status so that they can quickly

become productive, participating members of socliety.

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Section V.A., V.C. and V.D, Yes-1ll; No-3;
Absent-1.

See Appendix B for the Supplemental Statement of Commissioner
Rennedy on this subject.
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Recognizing the ever-increasing complexity and expense of living
in the United States, the federal government has rightly acknowl-
edged that voluntary organizations, though still entrusted

with the largest share of resettlement responsibility, cannot
be expected to meet all the financial expenses involved. The
Refugee Act of 1980 authorizes federal reimbursement to the
voluntary agencies, states and localities that provide resettle-
ment assistance to refugees. Through the Office of Refugee
Resettlement (ORR) in the Department of Health and Human
Services (HHS), the federal government supports projects that
promote economic self-z fficiency (including job training,
employment services, day care, retraining and recertification
of professionals), develop English-language ability and provide
health services (see Appendix E, The Role of the Pederal

Government in Immigration and Refugee Policy).

The Refugee Act also authorizes the Office of Refugee Resettle~
ment to reimburse states and public and private agencies for
cash and medical assistance provided to a refugee for up to 36
montha after the refugee first enters the United States. Cash
assistance to an employable refugee is contingent upon the
refugee's willingness to accept appropriate employment after
the first 60 days of U.S. residence. Special medical assistance
may be given to needy refugees not othervise eligible for state
Medicaid programs. This assistance, provided up to the first

year of residence, is warranted Lf such assistance would
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TABLE 11.—SELECTED REFUGEE PROGRAMS
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.. Refugees are oligidle for & wide nnn of Faum m the Department
services if meet the same | nﬂ' mSmk: (nns
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encourage economic self-sufficiency, ease a burden on state
and local governments, and if the refugee meets certain income

requirements (see Table 11).

Under the Refugee Act of 1980, the Departments of Health and

Human Services and State are required to evaluate the effective-
ness of the various federally funded programs designed to
facilitate refugee resettlement. The Secretary of HHS, in
consultation with the U.S. Coordinator for Refugee Affairs,
is also required to conduct and report to Congress, not later
than one year after the date of enactment of the Refugee Act, an
analysis of:
* resettlement systems used by other countries and the
applicability of such systems to the United States;
tho desirability of using a l!lt'l other than the current
ystem for the provision of cash assistance, nedical
a stance, or both to refugees; and

* alternative resettlement strategies.

Preliminary data on the experiences of Indochinese refugees who
have been in the United States since 1975 indicate that resettle-
ment programs have been generally successful, if success is
measured by the adjustment and adaptation of refugees to U.S.
soclety. Indochinese refugees have entered the labor force in
increasing numbers each year and are rapidly becoming economically
self-sufficient. The income that is attributed to employment has

increased with length of stay in the United States, as has the
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amount of monthly income. Moreover, the proportion of Indochines~
refugees receiving cash assistance has decreased with length of
residence. In a survey conducted by HHS in April 1979, 43.9
percent of refugee households that entered in 1977 were receiving
cash assistance while only 18.8 percent of those who entered in
1975 were doing so. Most of those refugees still receiving cash
assistance were enrolled in English-language or vocational
training programs. It appears, then, that the longer their

length of residence in this country, the less refugees are

dependent on the special programs designed to aid them in their

transition.

Select Commission research indicates, however, that there are
still some major weaknesses in refugee resettlement procedures

and programs:

Communities, although reimbursed for welfare and medical
costs, do rot receive financial assistance to cover the
financial burden placed on community services by large
numbers of refugees;

Some refugees have had problems in becoming economically
self-sufficient within the 36 months of their eligibility
for federal benefits;

Some refugees have become too dependent on cash-assistance
programs;

Because medical and welfare assistance are administered

by the same agencies, many refugees and/or their sponsors
link the receipt of state welfare funds and the receipt of
medical assistance despite separation of the two forms

of assistance in the Refugee Act. Refugees who might
otherwise mot apply for cash assistance accept welfare funds
because of medical needs;
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The major voluntary agencies responsible for rescttlement

do not always maintain adequate control over their atfiliates
nor do they always provide adequate preparation of local
sponsors;

Earlier emphasis on the dispersal of Indochinese refugees has
resulted in secondary migration to a few metropolitan centers;
*and

Insufficient emphasis has been placed on survival training
that can lead to early emp. and the hi of
self-sufficiency.

Many, if not most, of these problems are currently being
addressed by those responsible for the resettlement of refugees
(see Appendix P, the U.S. Refugee Program: Resettlement Needs
and Initiatives Undertaken). The Commission, nevertheless,
makes the following recosmendations regarding improvements in
the procedures and processes of resettlement to illustrate

desirable objectives in this area.
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State and Local Governments®

THE SELECT COMMISSION RECOMMENDS THAT STATE AND LOCAL
GOVERNMENTS BE INVOLVED IN PLANNING POR INITIAL REPUGEE
RESETTLEZMENT AND THAT COMSIDERATION BE GIVEN TO ESTABLISHING
A_PEDERAL PROGRAM OF IMPACT AID TO MINIMIZIE THE PINANCIAL

A A A T e A  — ——=

INPACT OF REFUGEES ON LOCAL SERVICES.

State and local governments play a major role in refugee re-
settlement. State and local officials have knowledge of
developments in their areas which are essential to forming
effective resettlement strategies. Yet, many state and local
officials have felt left out of national resettlement policy
decision making. The Select Commission recommends that con-
sideration be given to increasing their involvement in planning

for initial refugee resettlement.

ion vote

The Select Commission voted on a package of proposals that
form the Recommendations in Sections V.A., V.C. and V.D.
Yes~-11; MNo-3; Absent-l.

An amendment proposed by Commissioner Ochi introduced this
Recommendation. Yes-9; No-3; Pass-1; Absent-2.
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The burden of resettlement has fallen more heavily on some
communities than on others (see Table 12). According to figures
compiled by ORR, as of December 31, 1980, California has the
highest concentration of Indochinese refugees (145,486) followed
by Texas (38,516) and Washington (19,774). Areas with high
concentrations of refugees are adversely affected by increased
pressures on schools, hospitals and other community services.
Although the federal government provides 100 percent reimburse~
ment for cash and medical assistance for three years, it does mot
provide sufficient aid to minimize the impact of refugees on
community services. The Select Commission recommends that con—
sideration be given to establishing a federal program of impact

aid to minimize the financial impact of refugees on local services.

Refugee Clustering®

THE SELECT COMMISSION RECOMMENDS THAT REPUGEE CLUSTERING BE
ENCOURAGED. MECHANISMS SHOULD BE DEVELOPED, PARTICULARLY
WITHIN THE VOLUNTARY AGENCY NETWORK, TO SETTLE ETHNIC GROUPS

OF SIMILAR BACKGROUNDS IN THE SAME AREAS.

OF SINMILAR B R - e e e

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Sections V.A., V.C. and V.D. Yes-1l;
Wo-3; Absent-1.
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The initial resettlement of Indochinese refugees followed a
pattern of dispersal that has led to a great deal of secondary
migration. 1In order to minimize the impact of refugees upon
communities, refugees were placed in many different areas of the
country, but, with time, many of them moved to a few areas that
ended with high concentrations of refugees (see Table 13).
Experts now believe that ethnic coalescence is not only a fact
of life, but that it can be a beneficial development as long as
clusters are not so large that they overburden local services.
The development of refugee communities, they argue, provides
support systems for newcomers, eases the shock of adjustment and
transition, and through the development of ethnic assoclations
and cultural centers, reduces the motivation for secondary
migration to areas of high concentration of refugees. The
Select Commission recommends that refugee clustering be

encouraged in appropriate circumstances.
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TABLE 12

CURRENT INDOCHINESE REPUGEE POPULATION IN THE U.S. BY STATE
AS OF DECEMBER 31, 1980

Alabama.......

Connecticut.
Delaware.... .
District of Columbi

Massachusetts
Michigan.
Minnesota
Puerto Rico..
Other & unknown.
Nebraska

NOTE: Office of Refugee Resettlement, Department of Health and

Human Services, printed in Refugee Reports, Pebruary 7, 1981.




TABLE 13

ESTIMATED NET SECONDARY MIGRATION OF INDOCHINESE REFUGEES BY STATE

February 1, 1978--January 31, 1979

Estimated Secondary
Migration®

=351
-47
. =90
Ar\unn:. . ~194
Californi . +259
Colorado. .
Connecticut....
Delavare
D. C.
Florid

Michigan.
Minnesota .
Mississippi..
Missouri.
Monta .
Nebraska

SOURCE:

Estimated Secondary

State Migration®

P'nnsylvmu
Rhode Island
South Carolir
South Dakota.

West vu—qinl

Wisconsi

Wyoming. . cee
Guam.... -39
Puerto Mca.
Virgin Islands. ]
Other Or unknown..... +511

' id

*Estimated net inflow (+) or net outflow (-) of refu
gees from or to
other states. Derived from adjusted INS alien registration and data

on initial resettlement location of new refu s who arrived i
n the
United Stat between February 1, 1978 and January 31, 1979.

#/The net inflow and net outflow were 10,234 each.

Resettlement Benefits®

e e e e

THE SELECT COMMISSION RECOMMENDS THAT CONSIDERATION BE GIVEN

THE SELECT COMMISSION RECOMMENDS A e —————
T0 AN EXTENSION OF FEDERAL REFUGEE ASSISTANCE REIMBURSEMENT .
Although the majority of refugees become economically self-
sufficient within 36 months, some refugees need a longer

period of time to adjust to U.S. 1ife. Many state and local
officials are concerned that the costs of resettlement assis-
tance wiil continue beyond the period of federal raimbursement
and that the burden of providing services will then fall upon
their governments. The Commission believes that Congress should
consider the possibility of an expansion of federal reimbursement

for benefits received after the current 36 months of eligibility.

*Commission vote

The Select Commiassion voted on a plc)uqn of propouh that form
the Recommendations in Sections V.A., V.C. and V.D. Yes-11;
No-3; Absent-1. An amendment proposed by Commissioner Ochi
introduced this Recommendation. Yes-9; No-3; Pass-1; Absent-2.




v.C.4.
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Cash-Assistance Programs*

THE SELECT COMMISSION RECOMMENDS THAT STRICTER REGULATIONS BE
INPOSED ON THE USE OF CASH-ASSISTANCE PROGRAMS BY REFUGEES.

Weak regulation of cash-assistance programs may lead to overuse
of the welfare system. Such overuse is counterproductive and,
instead of promoting the self-sufficiency of refugees, may result

in their permanent dependence on the welfare system.

Although fears regarding welfare often are exaggerated in
refugee situations, some abuse of cash-assistance programs

does exist. Because the states are guaranteed full federal
reimbursement of refugee-benefit costs for three years, they
have little incentive to enforce eligibility requirements or
monitcr assistance expenditures. Refugees can sometimes collect
from more than one funding source because of the poor monitoring
mechanisms that are used. More effective regulation of these
programs is required to meet this problem and to ensure that

refugees do ot become overly dependent on the welfare system.

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Sections V.A., V.C. and V.D. Yes-1l;
No-3; Absent-1.
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Medical-Assistance Programs

THE SELECT COMMISSION RECOMMENDS THAT MEDICAL ASSISTANCE POR

THE SELECT COMMISSION RE O A ——  ——  ——  —  ——

REPUGEES SHOULD BE WORE EFFECTIVELY SEPARATED FROM

REFUGEES SHOULD B e —— ——  — —————————

CASH-ASSISTANCE PROGRAMS.

The Refugee Assistance Act authorizes the provision of medical
assistance to refugees apart from any need for cash assistance.
Mevertheless, because the same agencies administor the two
programs, medical assistance is often linked to cash assistance
in the minds of many refugees and sponsors, even in cases where
there is less need for the latter. According to Select
Commission-sponsored research, a major reason refugees do not
discontinue cash assistance and become fully employed is that
they fear the loss of medical benefits. These medical benefits
are needed not only because refugees bring with them the
debilitating effects of life in refugee camps, but because many

of the jobs for which they qualify provide no medical insurance.

*Commission vote

The Select Commission voted on a package of zoprnal. that form
a

the Recommendations in Sections V.A., V.C. V.D. Yes-1ll;

No-3; Absent-l.




Resettlement Goals*

THE SELECT COMMISSION RECOMMENDS THAT REFUGEE ACHIEVEMENT OF
SELP-SUPPICIENCY AND ADJUSTMENT TO LIVING IN THE UNITED STATES

L N A A e e, — —m ——

BE REAPPIRMED AS THE GOAL OF RESETTLEMENT. IN PURSUANCE OF

B A RN A R A T e,  — ————

THIS GOAL, "SURVIVAL®" TRAINING--THE ATTAINMENT OF BASIC LEVELS

AL, SR A, A e e e — — e

OF LANGUAGE AND VOCATIOWAL SKILLS-—AND VOCATIONAL COUNSELING

O AN A A A e — — — ——

SHOULD BE EMPHASIZED. SANCTIONS (IN THE FORM OF TERMINATION OF
SUPPORT AND SERVICES) SHOULD BE IMPOSED ON REFUGEES WHO REPUSE
APPKOPRIATE JOB OFFERS, IPF THESE SANCTIONS ARE APPROVED BY THE

AP O RIATE JO8 O, A S A e, e, ——=—=—

ARY AGENCY RESPONSIBLE POR RESETTLEMENT, THE CASH-ASSISTANCE

SOURCE AiT, iI TVOLVED, THE EMPLOYMENT SERVICE.

Experts who testified before the Select Commission have
cautioned that a successful resettlement program requires
agreement on the goals of ressttlement. Unless there is
agreement, they believe that there is a danger that service
providers will work at cross purposes, fail to provide needed

services, delay refugee adjustment, or fall to coordinate all

“Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Sections V.A., V.C. and V.D. Yes-1l;
Wo-3; Absent-l.
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parts of strategy for the resettlement. The Select Commission
recommends that refugee achievement of self-sufficiency and

adjustment to living in the United States be reaffirmed as the
goal of resettlement and that "survival® training and early job

acquisition be emphasized as the means to achieve that goal.

The Select Commission holds the view that early employment has
therapeutic and tangible results in most refugee cases, and
that too much emphasis on extended language and vocational
training, leading to high levels of proficiency, can result in
unnecessary deferrals of employment. Research examined by the
Commission indicates that English-language training is often
more effective when pursued in combination with employment. The
Refugee Act of 1980 recognizes that job refusals should lead to
sanctions, but efforts along these lines have been ineffective.
The Commission recommends that the existing provisions for

dealing with job refusals should be more effectively enforced.




nsors®

THE SELECT COMMISSION RECOMMENDS THAT IMPROVEMENTS IN THE

mE S e - -

ORTIENTATION AND PREPARATION OF SPONSORS BE PROMOTED.
The Commission recognizes that the refugee sponsor is often the
key figure in resettlement efforts. It is the sponsor with whom
the average refugee comes into the most frequent contact, not

the voluntary agency that finds the sponsor or the federal govern—
ment that provides part of the funding. According to experts,
the failure to orient sponsors can have serious consequences.

It can lead, they argue, to unrealistic expectations, misunder-
standings, a failure to develop a working relationship between
refugee and sponsor, missed opportunities, prolonged dependency
and other problems. Sponsors need specific information about
refugee behavior and experiences, services that are available in
their localities, and strateglies for successful resettlement.
Sponsors also need general guidance and encouragement from those

who have had similar experiences and have dealt with similar

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Sections V.A., V.C. and V.D. Yes-11;
Wo-3; Absent-l.
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problems. This aid can come from state and local resettlement
programs and from voluntary agencies. Progress is now being

made by the State Department in negotiating contracts that

|‘pocl!y the responsibilities of voluntary agencies toward

refugee sSpPONSOrS. The Commission holds the view that
improvement in the ocrientation and preparation of sponsors

should be given priority.
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ADMINISTRATION OF U.S. REFPUGEE AND MASS ASYLUM POLICY

AN SR O o ., O — ——

Streamlining of Resettlement Agencies®

THE SELECT COMMISSION RECOMMENDS THAT THE ADMINISTRATION,
THROUGH THE OFFICE OF THE COORDINATOR FOR REFUGEE AFFAIRS,
BE _DIRECTED TO EXAMINE WHETHER THE PROGRAM OF RESETTLEMENT CAN
BE_STREAMLINED TO MAKE GOVERNMENT PARTICIPATION WORE RESPONSIVE

TO THE PLOW OF REFUGEES COMING TO THIS COUNTRY. PARTICULAR

70 THE PN O A e e e e e e,

ATTENTION SHOULD BE GIVEN TO THE QUESTION OF WHETHER EXCESSIVE
BUREAUCRACY HAS BEEN CREATED, ALTHOUGH INADVERTENTLY, PURSUANT

TO THE REPUGEE ACT OF 1980.

One of the cbjectives of the Refugee Act of 1980 was the
establishment of an effective and responsive federal and state
apparatus to administer U.S. refugee policy. The Act gives
specific statutory authority to two federal agencies: the
Office of Refugee Resettlement (ORR) and the Office of the

U.S. Coordinator for Refugee Affairs. The Office of Refugee

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in V.D. Yes-11; No-); Absent-l.

An amendment proposed by Commissioner Pish introduced this
Recommendation. Yes-10; No-3; Absent-2.
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Resettlement was given the responsibility for funding and
administering all major domestic assistance programs for
refugees. The Coordinator's Office was given the responsi-
bility for advising the President on refugee policy and for
coordinating the activities of all the federal agencies

responsible for refugee admissions and resettlement.

The Refugee Act also specified that, as a condition for

reimbursement for refugee services, a state must submit

which provid
a description of how the state intends to encourage
effective refugee resettlement and to promote economic
self-sufficiency as quickly as possible;
a description of how the state will ensure that language
training and employment tvices are made ailable to
refugees receiving cash a stance;
for the designation of an individual employed by the state,
who will be responsible for ensuring coordination of public
and private resources in refugee resettlement;

for the care and supervision of and legal responsibility for
unaccompanied refugee children in the state; and

for the identification of refugees who at the time of

resettlement in the state are determined to have medical

conditions requiring, or medical histories indicating

a meed for, treatment or observation and monitoring

of such treatment or observation as may be necessary.
The state must also meet standards, goals and priorities,
developed by the Director of the Office of Refugee Resettle-
ment, (' assure the effective resettlement and adjustment

of refugees.
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The Select Commission is in agreemeant with the goal of the
Refugee Act regarding federal and state responsibility, and
supports efforts to make the federal and state bureaucracy as
responsive as possible to public needs. The Commission further
believes that the public interest in efficient administration of
U.S. refugee policy can best be served by frequent and complete
evaluation of the programs of resettlement to determine if these
programs can be streamlined to make government participation
more respomsive to the flow of refugees coming to this country.
The Commission recommends that particular attention be given to

the question of whether excessive bureaucracy has been created,

although inadvertently, as a result of the Refugee Act of 1980.

U.S. Coordinator for Refugee Affairs*

THE SELECT COMMISSION RECOMMENDS THAT THE OPFICE OF THE U.S.

THE BT oMM O A A e e — — 2

COORDINATOR FOR REPUGEE AFFAIRS BE MOVED PROM THE STATE OEPART-

SOOI R R A AN e e  — — — ——— —

MENT AND BE PLACED IN THE EXECUTIVE OPPICE OF THE PRESIDENT.

RENT AND BE PACED AN R A e — e —

*Commission vote

The Select Commission voted on a package of proposals that form
the Recommendations in Sections V.A., V.C. and V Yes~11;
No-3; Absent-1l.
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The Refugee Act of 1980 makes the U.S. Coordinator for Refugee
Affairs directly responsible to the Presideat for the perfor-
mance of all of his/her duties, except those involving foreign
negotiations.* It does not, however, make any reference to the
physical location of the Coordinator's office. The President
was given the discretionary authority to place the Coordinator
wherever he/she feels this office is most appropriate over time.
However, most of the Conferees believed that the President should
move the Coordinator to the Executive Office, to give the

Coordinator the governmentwide authority the office needs.

*Section 101 of the Refugee Act of 1980 details the responsi-
bilities of the U.S. Coordinator for Refugee Affairs:

* to develop overall U.S. refugee admission and resettle-
ment policy;

* o coordinate all domestic and international refugeee
admission and resettlement programs to assure that
policy objectives are met in a timely fashion;
to design an overall budget strategy to provide
{ndividual agencies with policy guidance on refugee
matters in the preparation of their budget requests,
and to provide the Office of Management and Budget
with an overview of all refugee-related budget requests;

nt to Congress the Administration's overall
refug policy and the relationship of each agency's
refugee budget to that overall policy;
to advise the President, Secretary of State, Attorney
General and the Secretary of Health and Human Services
on the relationship of overall U.S. refugee policy to
the admission and resettlement of refugees;
(under the direction of the Secetary of Sta
represent and negotiate for the United St
foreign governments and international org
in discussions on refugee matters and, when appropriate,
to submit refugee issues for inclusion in other inter-
national negotiations;
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The Coordinator's Office has been housed, since its creatic),
in the Department of State. The Commission holds the view that
this location, in a department primarily concerned with inter-
ndtional issues, belies the intention of the Refugee Act. It
fails to emphasize the true proportions of foreign and domestic
policy concerns in the development and implementation of refugee
policy. Such policy mot only deals with negotiations and
interactions with foreign governments and international agencies,
but also involves the domestic resettlement of refugees who are
accepted for admission. Purther, the Commission finds that the
location of the Coordinator's Office in the State Department is
likely to limit the role of the office because of the many-sided

domestic aspects of refugee and asylee policies.

—_—

* o develop an effective and responsive liaison between
the federal government and voluntary organizations,
overnors and mayors and others involved in refugee
relief a resettlement to reflect overall U.S. policy:

* to make recommendations to the President and to the
Congress with respect to policies, objectives and
priorities of federal functions relating to fugee
admission and resettlement in the United Sta 3 and

* o review the regulations, guidelines, requirements,

and procedures of federal departments and

agenc | which are applicable to refugee admission
and resettlement in the United States.
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The Commission holds that the U.S. Coordinator for Refugee
Affairs should be moved from the State Department® to the

gxecutive Office of the President for the following reasons:

* The statutory responsibilities of the Coordinator--to

the President and coordinate refugee affairs--
transcend those of any one department in the executive
branch. The Coordinator interacts with dozens of federal
agencies and departments, state and local governments,

the private sector, the Congress and international agencies
and governments. This official is legally rvesponsible for
domestic and international refugee affairs and must inform
the President on the foreign policy considerations, and
the domestic economic and political consequences of all
refugee issues that arise.

* pecisions on refugee r-tters must be supported by the
President directly because they represent highly sensitive
political issues and often require the use of emergency
powers and funds.

* Location in the Executive Office of the President would
ensure that the President has full acce to the expertise
of the Coordinator's Office when making refugee-
decisions, and would also ensure that the Coordinator
is xept fully informed of refugee-related matters.

* Such placement would eliminate some of the duplication of
work that now takes p. by firmly establishing the
Coordinator in his cole as advisor to the Pnli*: and
enordinator of refugee affairs.

s pemoval of the Coordinator's office would require no
statutory changes as its present placement in the State
Department has no basis in statute or regulation.

—_—

*The State Department will still have refugee-related responsi-
bilities. The Bureau of Refugee Programs in the State Depart-
ment is responsible for the development, implementation and
operation of programs and policles for U.S. participation in
the relief and resettlement of refugees throughout the world
and for the initial resettlement of refugees accepted here.
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SECTION VI. NONIMMIGRANT ALIENS

Introduction

Current U.S., law draws a basic distinction between immigrants
entering the United States to sattle permanently and visitors
staying on a temporary basis. The law defines all temporary
visitors as "nonimmigrants,® and prov'des a detailed classifi-
cation system that divides them, by the purpose of their travel,
into more than two dozen categories. These categories cover a
wide range of purposes from short tourist trips—sometimes
lasting only hours near the land borders—-to stays of several
years for some ronimmigrant employees of international organiza-
tions. Table 14 shows each of the ronimmigrant classifications

and the number of entries in 1968 and 1978.

Although most ronimmigrants enter as tourists who by law may rnot
work, some are admitted in categories that authorlxi employment .
Many work-authorized ronimmigrants are admitted to take specific
jobs with foreign governments or international agencies. Other
nonimmigrants may be authorized to work in the U.S. labor
market. Some of these foreign workers, such as B-2 temporary
workers, are required to stay in specific jobs; a few others

have free access to the U.S. labor market.
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TABLE 14.—TEMPORARY VISITOR CLASSIFICATIONS AND ENTRY DATA, 1968 AND 1978

5888
258

s3EEe
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8| 88553888 488883383858

28,

~,
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=
59050,

mREal

4,513,700

2
~

37, 605, 800 51, 699, 500
82,068,100 103,239, %00

124,587,600 165, 956, 600

thus some




203

Control over the entry and stay of ronimmigrants is the respon—-
sibility of the Immigration and Naturalization Service. That
agency determines how long individual ronimmigrants may stay in
the United States and is responsible for locating and taking
action on those nonimmigrants who do mot depart from the United
States when they are supposed to or who engage in unauthorized
employment or other deportable activities.*® Recently, some
nonimmigrant activists have aroused public anger because they
have participated in group demonstrations--sometimes against the
U.S. government. The actions of these ronimmigrant
demonstrators have resulted in a call to reevaluate U.S. policy
toward what can be considered legitimate nonimmigrant

activities.

Despite these instances, Commission research has found that
generally positive effects result from the visits of the many
millions of foreigners who come to this country each year.
Those who come for schooling and professional training
contribute new learning and skills to their own countries.
Others who come to see friends and relatives take home a h="'og
understanding of the United States. And, in turn, the flow of
toreign visitors increases 0.S. appreciation of the customs,

views and ablilities of persons from other countries.

* These enforcement-related problems have been addressed earlier
in Section II.
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rforeign visitors also provide an econoaic benefit to the United
States. U.S. Department of Commerce figures show that foreign
tourists, business travelers, students and other visitors spent
$10 billion here during 1979. These funds directly benefited
the U.S. balance of payments and offset most of the $12.5
billion spent during 1979 by U.S. citizens traveling abroad.
Purther, many foreigners who travel, or are educated or trained
in the United States tend subsequently to increase the demand

for U.S. goods in their own countries.

Although, in the Commission's view, major revision of nonimmi-
grant alien policy is not needed at this time, a number of
changes in the implementation of that policy would be beneficial.
In the recommendations that follow, the Select Commission
addresses specific issues within the ronimmigrant categories
that provide for foreign students, tourists, business travelers,

intracompany transferees, medical personnel and temporary workers.
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NONIWNIGRANT ADJUSTMENT TO INMIGRANT STATUS®

THE SELECT COMMISSION RECOMMENDS THAT THE PRESENT SYSTEM
UNDER WHICH ELIGIBLE NOWIMMIGRANTS AND OTHER ALIENS ARE
PERNITTED TO ADJUST THEIR STATUS INTO ALL IMMIGRANT
CATEGORIES SE CONTINUED.

Although U.S. immigration law explicitly bars granting non-
immigrant visas to intending immigrants, provisions have been
broadened over the years to allow persons temporarily in the
United States to adjust to immigrant status without leaving the
country, if they are qualified for immigrant visas and if visa
numbers (where applicable) are available. Currently, adjustment

is available into every immigrant category for all aliens but

*Commission vote

Should nonimmigrant and illegal aliens be permitted to adjust
to permanent resident status in the United States rather than
returning home to obtain visas?

%tlon 11 Continue the present system which permits adjustments
votes) into all immigrant categories.

tion lA: (Floor Amendment) Allow all persons qualified for
H vote) immigrant visas to adjust their status, incluoding
those groups not now eligible to do so.

Option 2: Bar adjustment into any lmmigrant category.

%loﬂ 31 Allow adjustment into cthe family but not the Indepen-
votes) dent category.
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those who entered the United States without inspection and non-
immigrants who have worked illegally in the United States or who
entered as crev members ocr in transit without visas. Although
nonjmmigrants adjust their status into all immigrant categories,
such adjustments currently account for over half of all admissions

in the occupational preferences.

Several Commissioners believe that allowing nonimmigrant ad-
justment of status encourages intending ismigrants to enter the
United States fraudulently as ronimmigrants to seek jobs that
zan gain them eventual immigrant status. Restricting the
adjustment of status provisions by prohibiting adjustment into
the recommended "other independent immigrant® category, they

believe would reduce this circumvention of U.S. immigration law.

The majority of Commission members, however, acknowledge the

many benefits of allowing persons to adjust, and remain unconvinced
that adjustment of status results in a significant abuse of
immigration law. They are of the view that persons already in

the United States who are eligible for available immigrant visas
should not be penalized by the cost and time required for a trip
home to pick up their immigrant visas. They argue further that
there are always meritorious cases, and that the absence of a
means for rellef in such cases will only create pressures on the

administrative system and ultimately result in a less satisfactory
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avenue to achieve the same goal. This has been the case with
the current "stateside processing” procedures under which aliens
ineligible to adjust are issued immigrant visas in Canada, thus
eliminating the need for a long and expensive trip abroad. In
view of the above, the Commission recommends continuing the
present policy on adjustment of status, which allows all but a
specified few groups of persons to adjust to immigrant status--
those who entered the United States without inspection and
nonimmigrants who have worked illegally in the United States

or who entered as crew members or in transit without visas.

Vi.B.

POREIGN STUDENTS

U.S, colleges and schools have long played a leading role in
educating foreign students. The Select Commission is of the
view that it is in the best interests of the United States to
continue offering these educational opportunities to foreign
students. However, to improve the administration of the foreign
student program, the Commission recommends some changes
regarding employment, visa issuance and the responsibility of

schools admitting these students.

Poreign Student Employment*

THE SELECT COMMISSION RECOMMENDS THAT THE UNITED STATES RETAIN
CURRENT RESTRICTIONS ON FOREIGN STUDENT EMPLOYMENT, BUT EXPEDITE
THE PROCESSING OF WORK AUTHORIZATION REQUESTS; UNAUTHORIZED

STUDENT EMPLOYMENT SHOULD BE CONTROLLED THROUGH THE MEASURES

RECOMMENDED TO CURTAIL OTHER TYPES OP ILLEGAL EMPLOYMENT .

—_—

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.1l through Vi.D.4. Yes-13; Pass-1; Absant-1.
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rederal regulations currently require foreign students to be
tinancially self-sufficient before they may come to the United
States to study. In this respect, U.S. policy echoes that of
other governments, which do not permit foreign students

to work in their countries. However, if foreign students who
are already studying in the United States find that they need to
work as a result of unforeseen circumstances or to obtain
practical experience >r training as part of their course of
study, they may in the United States, unlike in other countries,

request permission to do so.

Although on-campus employment does not require INS approval,
in cases where students need to seek off-campus employment,
they must first apply to INS for employment authorization.
The Immigration and Naturalization Service may authorize
part-time, off-campus work during school terms and full-time
summer jobs. The majority of foreign students who request
permission to work are allowed to do so, but all foreign
students are required to maintain full courses of study while

working during the school year.
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The Commission is of the view that current foreign student
employment policy balances two legitimate concerns. It exerts
some control over the foreign student impact on local labor
markets while it recognizes that certain students have a
legitimate need to work. Most Commissioners support this policy
and recommend that the existing employment restrictions be
retained. On the other hand, a few Commissioners, citing the
local labor market impacts of foreign student emp'oyment which
especially affect teenagers and minority youth, believe that all
off-campus employment should be el iminated.® They believe that
foreign student employment is especially harmful during the
summer vhen U.S. youth are seeking scarce seasonal employment
and that increased foreign student aid programs are a better
strategy for helping to defray the increased costs of education

than employment authorization.

The Commission also recommends that the processing of student
work authorizations be expedited. Present INS procedures
regulating student employment are ineffective and inefficient.

Processing delays mean that a foreign student is often given

work authorization after it is too late to be of use. In addition,

—_—

*Commission vote

Vote taken on an amendment pPropos d by Commissioner Otero--
Eliminate off-campus foreign student employment. Y 3; No-10;
Absent-1.
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at current manpower and funding levels, it is impossible for INS
to ensure that a foreign student who has either not requested
or who has been denied permission to work is not working without
authorization. Although accurate statistics are unavailable,
many students are believed to work illegally while pursuing

their studies.

The expedited processing of student work authorization requests
which the Commission recommends would eliminate the long delays
which now frustrate many foreign students. Timely determinations
would be likely to encourage foreign students with meritorious
cases to file requests for employment rather than to start

working illegally.*

The Select Commission also urges that unauthorized student
employment be controlled through the measures recommended to
curtail other types of ‘llegal employment (see Section II).

In addition, it is of the view that those foreign students who
remain illegally in the United States after their studies have
been concluded or who abandon their student status once they
arrive should be subject to deportation as are other

undocumented/illegal aliens.

*However, Lf improvement in regulating student employment cannot
be made, some Commissioners hold the view that eliminating the
current restrictions on foreign student employment should be
considered an alternative to present situation where
decisions are not timely and where the law can be flagrantly
abused.

\
\

\
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V1.B.2. Employment of Poreign Student Spouses*®

.THE SELECT COMMISSION RECOMMENDS TMAT THE SPOUSES OP FOREIGN

THE SELECT COMMISSION RE O e — ———————

STUDEWTS BE ELIGIBLE TO REQUEST EMPLOYMENT AUTHORIZATION
PROM THE IMMIGRATION AND NATURALIZATION SERVICE UNDER THE

FROM THE IMMIGRATION A A e ————

SAME CONDITIONS THAT NOW APPLY TO THE SPOUSES OF EXCHANGE

SAME CONDITIONS THAT WO A e ——— ——

VISITORS.

The spouses of foreign nonimmigrant students are not permitted
to work in the Umited States. In contrast, the spouses of
exchange visitors may be authorized to work if they need money
for their own support, but not for the support of their

exchange-visitor spouse.

Currently, about 10 percent of the foreign students who come to
the United States are accompanied by spouses, and it is unlikely
that all of them would qualify and apply for work authorization
A few Commissioners are concerned that the possibility of employ-
ment for the spouses of students could serve as an inducement

to students to becing their spouses and for these categories to

be viewed as a new mechanism for acquiring U.S. jobs. Most

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.l. through VI.D.4. Yes-13; Pass-l; Absent-1.
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Commissioners, however, are of the view that the labor market
impact of allowing foreign student spouses to request employment
authorization under the same restrictions as exchange-visitor
spouses is not likely to be great. They believe such a policy
would be beneficial to the United States.

Subdivision of the Poreign Student Category*

THE SELECT COMMISSION RECOMMENDS DIVIDING THE PRESENT ALL-
INTIOSIVE P-1 POREIGN STUDENT CATEGORY INTO SUBCATEGORIES: A
REVISED P-1 CLASS POR POREIGN STUDENTS AT ACADEMIC INSTITUTIONS
THAT HAVE POREIGN STUDENT PROGRAMS AND HAVE DEMONSTRATED THEIR
CAPACITY POR RESPONSIBLE FOREIGN STUDENT MANAGEMENT TO THE
IMMIGRATION AND NATURALIZATION SERVICE; A REVISED F-2 CLASS FOR
STUDENTS AT OTHER ACADEMIC INSTITUTIONS AUTHORIZED TO ENROLL
POREIGN STUDENTS THAT HAVE NOT YET DEMONSTRATED THEIR CAPACITY
POR_RESPONSIBLE POREIGN STUDENT MANAGEMENT AND A NEW P-3 CLASS
POR LANGUAGE OR VOCATIONAL STUDENTS. AN ADDITIONAL P-4 CLASS

WOULD BE NEEDED FOR THE SPOUSES AND CHILDREN OF POREIGN STUDENTS.

“Commission vote

Commissioners voted on a package of proporals that form
Recommendations VI.B.l. through VI.D.4. Yes-13; Pass-1; Absent-l.

VI.B.4.
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Jnder these student classitications recommended by the Commis~
sion, some INS responsibilities for a large number of foreign
students--those in the mew P-1 category--would be delegated to
the administrators of schools that have demonstrated a capacity
for responsible management of foreign student progra The
Immigration and Naturalization Service would remain fully respon-

sible for monitoring the activities of students in the P-2 and

P-3 classes. The Commission is of the view that this division

of the present single foreign student category will permit more
effective targeting of INS resources and will contribute to
better oversight of foreign students enrolled in programs where

violations of student status are more likely to be prevalent.

Authorization of Schools to Enroll Forelign Students*

THE SELECT COMMISSION RECOMMENDS THAT THE RESPONSIBILITY FOR
AUTHORIZING SCHOOLS TO ENROLL POREIGN STUDENTS BE TRANSPERRED

FROM THE IMMIGRATION AND NATURALIZATION SERVICE TO THE

FPROM THE IMMIGRATION AND A O ——

DEPARTMENT OF EDUCATION.

D PARTHEN S S

*Commission vote

Commission =

Commissioners voted on a package of proposals that torm
Recommendations VI.B.l. through V1.D.4. Yes-13; Pass-1; Absent-l.




Currently, INS approves any school for foreign-student enroll-
ment whose academic accreditation is confirmed by the Department
of Baucation. The Commission recognizes that INS can contribute
very little to this process and supports transferring the school
approval function %o the Department of Education, which is
better suited to make informed evaluations of the academic
character of educational institutions. Under this procedure,
INS would still be required to determine the P-1, P-2 or F-3
student status of approved schoois (in accordance with

Recommendation VI.B.3.).

Administrative Fines for Delinquent Schools*

THE SELECT COMMISSION RECOMMENDS ESTABLISHING A PROCEDURE

THE SELECT COMA S O e e e,  —

THAT WOULD ALLOW THE IMMIGRATION AND NATURALIZATION SERVICE

TO IMPOSE ADMINISTRATIVE PINES ON SCHOOLS THAT NEGLECT OR

ABUSE THEIR FOREIGN STUDENT RESPONSIBILITIES (FOR EXAMPLE,
FAILURE TO INFORM INS OF CHANGES IN THE ENROLLMENT STATUS OF

PORE IGN STUDENTS ENROLLED IN THEIR SCHOOLS).

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.l. through VI.D.4. Yes-11; Pass-1; Absent-l.
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The legal cbstacles to revoking a school's foreign-student
enrollment authority have proven so difficult to surmount--even
for those schools that are flagrantly negligent--that the
Commission is of the opinion that INS must have an alternative
means of dealing with schools that fail to report student
dropouts or other relevant problems. The Service already has

authorization to impose administrative fines on airline

companies that transport inadmissible travelers to the United

States without visas; the Commission believes that INS should

be authorized to use this same approach with delinquent schools.




TOURISTS AND BUSINESS TRAVELERS*

Poreign tourists and business travelers are numerically the

largest and most rapidly increasing categories of temporary

therefore, account for a large and ever-growing

proportion of the work facing consular officers, and by increasing

have reduced the time and attention available for

some of the more complex aspects of the consular workload.

Visa Waiver for Tcurists and Business Travelers from Selected

THE SELECT COMMISSION RECOMMENDS THAT VISAS BE WAIVED POR

TOURISTS AND BUSINESS TRAVELERS PROM SELECTED COUNTRIES WHO

VISIT THE UNITED STATES POR SHORT PERIODS OF TIME.

The rapid expansion of international travel is imposing a heavy

strain on the visa-issuing capacity of many U.S. emba

consulates around the world. Visitors to the United States from

a number of countries rarely abuse the terms of their admission.

*See Appendix B for Supplemental Statement of Commissioner
McClory on this issue.

Commissioners voted on a package of proposals that form
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Because visa issuance to such persons has become relatively
routine, the Commission recommends adoption of a visa walver
program fu. _a of such countries. This waiver of
tburist and business traveler visas is consistent with the
policies of many other countries which now admit U.S. citizens

without visitor visas.

The Commission recognizes the impact a visa wailver program may
have on consular and INS workload staffing levels. It supports
implementing the visa waiver program on a pilot basis to permit
evaluation of its effect on the INS inspections workload. It
further supports maintaining the present consular staffing
levels, while relieving some of the pressure generated by the
demand for tourist and business traveler visas. A visa waiver
program should, as a side benefit, improve the overall quality
of the more difficult consular decisions for which less time has

been available because of the rapid {ncreases in demand for

tourist and business traveler vis




Transferee Cases*

THE SELECT COMMISSION RECOMMENDS THAT U.S. CONSULAR OFFICERS BE

THE SELECT COMMISSION RECOMMENDS THAT U.S. CONSULAR OFFICERS BE
AUTHORIZED TO APPROVE THE PETITIONS REQUIRED POR _INTRACOMPAKRY
TRANSPERS .

Currently, petitions for intracompany transferees can be adjudi-
cated only by the Immigration and Naturalization Service. Even
though nearly all of these petitions are approved, processing
delays often mean that weeks, sometimes months, pass before a
petition is finally adjudicated. 1In many of these cases, the
consuls who eventually will issue the intracompany transferee
visas are familiar with the companies involved and are thus in
a position to adjudicate the petitions immediately when the
applicants apply for their visas. The Commission is of the view
that authorizing consular approval of intracompany transferee
petitions would save time for the peticioner, the transferee and

the government. In those instances where consular officers have

no knowledge of the companies involved, they would be required to

refer the cases to INS for adjudication.

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.l. through VI.D.4. Yes-13; Pass-1; Absent-l.

VIi.D.1.

WEDICAL PERSONNEL

The United States has contributed extensively to the training of
medical personnel from many countries. Between 1967 ard 1978
more than 47,000 foreign doctors entered the United States as
nonimmigrant exchange visitors with contracts to serve in
internship and residency training positions in U.S. hospitals.
Over 20,000 foreign nurses also entered the country during that
period. Not only have these medical personnel played an
important role in providing health care to U.S8. citizens, but
at the same time, the United States has been able to advance
world health care through its training prograns for foreign

medical personnel.

Elimination of the Training Time Limit for Foreign Medical

School Graduates*

THE SELECT COMMISSION RECOMMENDS THE ELIMINATION OF THE
PRESENT TWO- TO THREE-YEAR LIMIT ON THE RESIDENCY TRAINING OF

POREIGN DOCTORS .

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.1. through VI.D.4. Yes-13; Pass-l; Absent-1.
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The current two- to three-year limit on training prevents foreign
doctors from completing the four to six or more years of resi-
dency required in. most medical specialties, thus effactively

ruling out the United States as a place to pursue such training.

Commission research found that many doctors from Latin America,
as well as other acreas, who formerly sought to train here, are
going elsewhere for their residencies, especially to Eastern
Burope and the Soviet Union. The present time limit on training
was imposed in 1976 because of the belief that doctors who
trained in the United States for more than three years tended to
adjust their status rather than return home to practice
medicine. In that year, however, federal regulations that
facilitated the adjustment of status for doctors were

eliminated, thus making the training time limit unnecessary as

-
well as undesirable., The Commission, therefore, recomamends

eliminating the current limit on training to enable foreign

doctors to complete their full training in this country.
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Revision of the Visa Qualifying Exam for Poreign Doctors*®

TH"_SELECT COMMISSION RECOMMENDS THAT THE VISA QUALIFYING

EXAM BE REVISED TO DEEMPHASIIE THE SIGNIPICANCE OF THE EXAM'S
PART I ON BASIC BIOLOGICAL SCIENCE.

To ensure that foreign doctors coming to the United States are
competent practitioners, the Visa Qualifying Exam (VQE) was
designed in 1977 to screen foreign doctors as rigorously as the
U.S. National Board of Medical Examiners' test screens U.S.
medical school graduates. The U.S. National Board test for U.S.
graduates has two parts--one on basic science, generally taken
at the end of the second year of medical school when the
material is fresh in the minds of medical students and the
other on medical science, generally taken at the end of the
fourth year of medical scheol. The VQE has this same division
of subjects. Many foreign doctors pass Part II, which is
relevant to their professional work as doctors, yet fall Part I
because they cannot remember enough of the details of the basic

sclence they studied early in their medical training. A number

——

*Commission vote

Commission vo=2

Commissioners voted on a package of proposals that form
Recommendations VI.B.l. through Vi.D.4. Yes-13; Pass-1; Absent-1.
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of U.S. doctors have conceded that few U.S. physicians could
pass Part I of the VQE as currently structured. The Select
Commission therefore recommends that less significance be placed
on.Part I (Basic Biological Science) of the Visa Qualifying Exam
in determining the eligibility of foreign doctors to enter the

United States.

Admission of Poreign Nurses as Temporary Workers®

THE SELECT COMMISSION RECOMMENDS THAT QUALIPIED POREIGN
NURSES CONTINUE TO BE ADMITTED AS TEMPORARY WORKERS, BUT
ALSO RECOMMENDS THAT EFPORTS BE INTENSIFIED TO INDUCE MORE

U.S. NURSES WHO ARE NOT CURRENTLY PRACTICING THEIR

PROFESSIONS TO 0O SO.

The Commission concludes that the continuing shortage of prac-
ticing nurses in the United States justifies the admission of
foreign nurses while that shortage continues, but urges that
efforts be intensified to make nursing a more attractive career
to induce more inactive U.S. nurses to return to that

profession.

*Commission vote

Commissioners voted on a package of proposals that form
Recommendations VI.B.1. through VI.D.4. Yes-1); Pass-1; Absent-l.
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Screening of Poreign Nurses Applying for Visas*

THE SELECT COMMISSION RECOMMENDS THAT ALL POREIGN NURSES WHO
APPLY POR U.S. VISAS CONTINUE TO BE REQUIRED TO PASS THE EXAM
OF THE COMMISSION ON GRADUATES OF FOREIGN NURSING SCHOOLS.

The recently introduced examination of the Commission on
Graduates of Foreign Nursing Schools (CGFNS) appears to ensure
that foreign nurses seeking to enter the United States are
qualified. This prescreening of foreign-trained nurses is
needed because, in the past, too many unscreened nonimmigrant
nurses, once admitted to the United States, were unable to pass
required state-level nursing exams and thus lost their status as
nonimmigrant nurses. Many foreign nurses alsc had difficulty
with the new CGFNS exam when it was first introduced in 1978,
However, now more than a third of the applicants pass, and close
to 75 percent of those who do are able to pass state nursing
exams as well. The Select Commission is of the view that the

present exam serves a useful purpose in screening for entry

*Commission vote

Commissioners voted on a package of propo: that form
Recommendations VI.B.l. through VI.D.4. Ye -1y Absent-l.
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those foreign nurses who are most likely to be able to
successfully maintain their status as nonimmigrant nurses

once in the United States. It, therefore, recommends the

continuation of the current screening of foreign nurse visa

applicants.

H-2 TEPORARY WORKERS*

THE DEPARTMENT OF LABOR SHOULD RECOMMEND CHANGES IN THE H-2
PROGRAM WHICH WOULD IMPROVE THE PAIRNESS OF THE PROGRAM TO BOTH
U.S. WORKERS AND EMPLOYERS. PROPOSED CHANGES SHOULD:

U.8. R — e —,—,—m—————————

IMPROVE THE TIMELINESS OF DECISIONS REGARDING THE

THE COMMISSION BELIEVES THAT GOVERNMENT EMPLOYERS

AND UNIONS SHOULD PERATE END THE DE B _OF

ANY IWDUSTRY ON A CONSTANT SU8 . o s ——*

£ ABOVE DOES NOT EXCLUDE A SLIGHT EXPANSION OF THEZ PROGRAM.

The United States has long had a limited program through which
temporary workers can enter the country as H-2 nonimmigrants.
Petitions for these workers are reviewed by the Department of
Labor which must certify that U.S. workers are mot available
and that the employment of aliens will not adversely affect the
wages and working conditions of other similarly employed U.S.

R

* Commission vote
Yea-14; No-2.

See Appendix B for Supplemental Statements of Commissioners
Kennedy, Ochi, Otero and Reynoso.
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They are also designed to extend to temporary workers the
workers. From 1973 to 1976, A-2 admissions averaged a little ¥ 9 oo ¥

loyment benefits normally given to U.S. workers and thus to
more than 30,000 workers annually, 12,000 of whom were agricul- e Y9

be more protective of their rights. The Commission further
tural workers. 1In 1977 and 1978 the number of H-2 workers

. believes that any slight expansion in the number of tempora
dropped below this level to 28,000 and 23,000, respectively. ¥ iy Sxpan " bl ary

workers admitted should be within the existing R-2 program.

The A-~2 program has been criticized from all sides:

Streamlining the Application Process
* By U.S. labor representatives and others for its inadequate
protection of U.S. wages and for permitting a *wage wedge®
that encouraqg the hiring of H-2 workers over U.S. citizens
or permanent residents. Once given per sion to hire H-2
workers, the employer need not pay social security and
unemployment insurance for the temporary migrants.

The Select Commission urges the Department of Labor to
recommend changes in the H-2 program to streamline the

application process and rove the timeliness of decisions
8y employers who find the procedures for determining il i * )

eligibility to hire H-2 workers time-consuming and subject
to delay. Employers have argu d that these delays are
unnecessary and that the program fails to meet their labor
needs.

thus making the program more responsive to the needs of U.S.
employers. The Commission is of the view that these changes are

necessary in order to avoid administrative delays and to
8y foreign workers because they do not receive the same

benefits as U.S. workers. decrease the costs and paperwork of the certification process.

Despite the inadequacies many people find with regard to the H-2
Protecting U.S. Labor
program, the Commission finds that a continuation of the program

is necessary and preferable to the institution of a new one

The Select Commission urges that the Department of Labor
(see Section I1). Recognizing the seriousness of some of these

r in the p H-2 program to make it more

inadequacies, however, the Commission recommends that changes be

protective of the rights of U.S. workers by removing the
made in the current H-2 program to make it more responsive to

inducements to hire H-2 workers over U.S. workers.
the needs of employers and more protective of the rights of U.S.

workers. These recommended changes attempt to balance two
The Commission specifically recommends that:
legitimate needs--that of U.S. employers for a source of needed

labor and that of U.S. workers for labor market protection.
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Employers be required to pay PICA and-unempl:
insurance for H-2 workers; ¥ e opmans

The requirement for labor certification for H-2 workers
be maintained by the Department of Labor; and

i Employers, unions and government cooperate to end the
dcp:notnc' of any industry on a constant supply of A-2
workers.

These steps will eliminate some of the present advantages that

stem from hiring foreign rather than U.S. workers. Under these
N\

3
ations, ployers also will be encouraged tu seek U.S.

labor and end their dependence on H-2 workers.

Protecting H-2 Workers

The Commisson recommendation requiring employers to extend the
same benefits now given U.S. workers to foreign workers in the
R-2 program also would be more protective of H-2 workers. The
Commission is of the view that changes in the H-2 program should
address the concerns of those who fear that a temporary worker
program will automatically result in an underclass of workers.
By guaranteeing A-2 workers the same benefits as U.S. workers,
the United States can ensure that its temporary worker program
does not degenerate, as did the bracero program, into a program

that exploits workers.
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AUTHORITY OF THE ATTORNEY GENERAL TO DEPORT NONIMMIGRANTS*

AUTHORITY OF THE ATTOR S e — ———————

THE SELECT COMMISSION RECOMMENDS THAT GREATER STATUTORY

THE SELECT COMMISS IO =  — e, e ——— ———

AUTHORITY BE GIVEN TO THE ATTORNEY GENERAL TO INSTITUTE

AUTHORITY BE GIVEN 10 IHE A e e —  ————

DEPORTATION PROCEEDINGS AGAINST NONIMMIGRANT ALIENS WHEN

DEPORTATION PROCEE DI A e e — ——————

THERE 1S CONVICTION FOR AN OFPENSE SUBJECT TO SENTENCING

THERE 1S CONVICTION FOR AR S e e, —,——————

OF SIX WONTHS OR MORE.

In recent months disturbances by Iranian nonimmigrants have
pointed out to many the inadequacy of U.S. deportation laws
regarding temporary visitors who abuse the privilege of being

in this country. Although the Commission recognizes that the
majority of nonimmigrants are law-abiding visitors, it is of the
opinion that this nation must have ample authority to deport
those nonimmigrant aliens who abuse the privilege of being in

this country.

The present authority of the Attorney General for deporting
aliens involved in criminal conduct requires conviction of a

crime that is subject to sentencing of one year or more. The

——

*Commission vote
Yes-11; Pass-2; Absent-2

See Appendix B for Supplemental Stateme:: of Commissioner Ochi.




231

Select Commission believes that the current provision provides
oo narrow an authority for the deportation of nonimmigrants.
Therefore, it recommends that the minimum period of sentencing
réquired for the institution of deportation hearings against

nonimmigrants be reduced from one year to six months.
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SECYION VII. ADMINISTRATIVE ISSUES

Introduction

The agencies administering U.S. imaigration and nationality
laws, especially the Immigration and Naturalization Service
{Department of Justice), are among the most baleaguered
agencies in the federal government. The Select Commission

has heard, along with some praise, a broad range of complaints
about the INS and other agencies with immigration-related
responsibilities, primarily the Visa Office and Consular Service

of the Department of State.

The Commission recognizes that its recommendations for a new

and better law must be implemented and administered effectively,
efficiently and professionally. Although the Commission under-
stands that many of the current problems facing INS and the
Consular Service are attributable to ambiguities and inconsisten-
cles present in the Immigration and Mationality Act itself, it
acknowledges that the recommendations it has made for improving
the law cannot by themselves successfully ameliorate the
rroblems. Changes sust also-be made within the agencies to

address specific structural, management and attitudinal problems.

PEDERAL AGENCY STRUCTURE®

PR e e

THE SELECT COMMISSION RECOMMENDS THAT THE PRESENT FEDERAL

AGENCY STRUCTURE POR ADMINISTERING U.S. IMMIGRATION AND

NATIONALITY LAWS BE RETAINED WITH VISA ISSUANCE AND THE
ATTENDANT POLICY AND REGULATORY MECHANISMS IN THE DEPARTMENT

AT ENDANT POLICY AN R ————
OF STATE AND DOMESTIC OPERATIONS AND THE ATTENDANT POLICY AND
REGULATORY MECHANISMS IN THE IMMIGRATION AND NATURALISATION

SERVICE OF THE DEPARTMENT OF JUSTICE.

Over time, as needs have grown or changed, responsibility for
administering immigration laws has been placed wharever appro-
priate systems already existed or where, at the time, it seemed
most logical. As a result, eight cabinet departments now have
{mmigration-related responsibilities (see Appendix E, The Role
of the Pederal Government in Immigration and Refugee Policy). A
study of the specific nature of the immigration responsibilities
of the Immigration and Naturalizatlion Service in the Department
of Justice, the Consular Service and Visa Office in the
Department of State, the Labor Certification Divir.on in the
Department of Labor, the Public Health Service in the Department

of Health and Human Services, the U.S. Travel Service in the

—————

*Commission vote
Yes-10; Mo-3; Absent-2.
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Department of Commerce, the Internal Revenue and Customs

Services in the Department of the Treasury, the Plant and Animal
Quarantine Service in the Department of Agriculture and the

CO;IK Guard in the Department of Transportation has led the

Select Commission to the conclusion that in all but the

Departments of Justice and State, immigration responsibilities

are relatively minor but integrally tied to broader agency
mandates. The efficiency and effectiveness of overall
immigration law administration would not be enhanced by removing

these agencies or their immigration related functions from their

parent departments.

Historically, attention has been given to the major, shared
immig. stion responsibilities of the Departments of Justice and
State. Periodically, recommendations have been made to transfer
the visa issuance function from the Department of State to the

Immigration and Naturalization Service in the Department of

Justice, or to an independent agency which would house both the
overseas and domestic immigration functions now assigned to the

two departments. It has been argued that such a consolidation

would alleviate the problems of occasional inconsistency and

lack of coordination in policy formulation and implementation

between the Departments of Justice and State.

The Commission has studied the advantages and disadvantages of

the single immigration agency option, either within the Department
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of Justice or as an independent agency, and concludes that, at
this time, the current division of responsibility between the
Departments of Justice and State should be maintained. Con-
tinuing visa issuance in the Department of State and domestic
operations in the Department of Justice recognizes major
departmental jurisdictions and expertise in foreign and domestic
policy. Purther, it avoids the costs of new personnel and
resource requirements, and the major personnel and operational

disruptions which result from reorganization.

Several Commissioners, however, while acknowledging that the
current organization may be preferable at this time, support
the concept of a single agency with both foreign and domestic
{mmigration responsibilities. They believe efficiency,
effectiveness and the status of immigration policy would be

significantly enhanced by such a reorganization.

Other Commissioners support transferring the i{mmigrant--but not
the nonimmigrant--visa function from the Department of State to

the Immigration and Naturalization Service.* This option, they

*Commission vote

Vote taken on an amendment proposed by Commissioner Ochi--
fransfer immigrant visa issuance from State to INS. Yes-d4;
Wo-9; Absent-2.
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believe, would require less additional overs personnel than

would an independent agency and would not remove the more

foreign policy-oriented nonimmigrant visa issuance function

from the Department of State. Purther, by such a reorganization,

they believe interpretation of the law on immigrant admissions

would be more uniform.

238

IMMIGRATION AND NATURALIZATION SERVICE®

The inadequacies of the Immigration and Naturalization Service
have regularly been the subject of public criticism, including
testimony before the Select Commission, site visits, letters to
the Commission, and series of reports in leading U.S. newspapers.
Many of these inadequacies can be attributed to the low priority
given INS within the federal structure and an unclear mission
with insufficient resources tor performing that mission. HAis-
torical circumstances within the agency also have established
negative attitudes and practices, both in terms of management

and operations.

The Commission acknowledges that most INS employees are con-
scientious and hard-working, and capable of handling their
duties effectively. Nevertheless, the Commission believes
that, along with an improved immigration policy, a series of
initiatives directed specifically at the agency's organization
and the professionalism of its employees will greatly improve

the Immigration and Naturalization Service.

e —————

*See Appendix B for Supplemental Statement of Commissioner Ochi
on this issue.
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Service and Enforcement Punctions®

THE SELECT COMMISSION RECOMMENDS THAT ALL MAJOR DOMESTIC
INMIGRATION AND NATIONALITY OPERATIONS BE RETAINED WITHIN
THE IMMIGRATION AND NATURALISATION SERVICE, WITH CLEAR
BUDGETARY AND ORGANIZATIOMAL SEPARATION OF SERVICE AND

BUDGETARY AND ORGAN A e ——

ENFORCEMENT FUNCTIONS.

The Immigration and Naturalization Service is currently responsi-
bla for most domestic operations which concern immigration and
citizenship. These operations cover a wide range of activities,
trom providing benefits concerning aliens to apprehending and
deporting alien criminals. The Commission, during the course of
its work, has heard many persons argue that one agency should
not have such a broad spectrum of responsibilities because

service and enforcement operations are inherently contradictory.

*Commission vote

Yeas-14; Absent-l.
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The Commission has investigated the possibility of dividing
present INS operations into two wseparate agencies, one with
service-related responsibilities and the other solely concerned
v|t~h law enforcement functions. It has also evaluated previous
attempts to reorganize INS functions into interior and border
agencies that would have consolidated INS border activities with
similar border operations in other tederal agencies, primarily
the patrolling and inspections functions of the U.S, Customs

Service.

Based on its analysis of both service-enforcement and interior-
border splits, the Select Commission concludes that the admin-
{stration of U.S. immigration policy would not be made more
efficient or effective by either type of reorganization. INS
service and enforcement operations have elements of both
orientations and are linked logically and physically by law and
administrative support systems. Actions taken concerning an
alien in one INS operation may result in eligibility for or
denial of a subsequent action in another. Separating service
and enforcement or interior and border functions into different
agencies would be likely to increase inconsistency, duplication
and delay rather than improve the administration of U.S.

immigration and mationality laws.




VIiI.B.2.
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The Commission does believe, however, that service and enforce-
ment functions should be separated within INS to the greatest
extent possible. Separate administrators already supervise
service- and enforcement-related operations, and the Commission
finds that separate budgets for service and enforcement-related
functions would be desirable as well. This recommendation for
the separation of budget items, however, refers to separate
budget allocations within a single INS appropriation, not
separate budget appropriations for service and enforcement
functions. The common administrative support systems underlying
all INS operations and the lack of management flexibility which
would result from separate service and enforcement appropriations

argue against this approach.

Head of the INS*

THE SELECT COMMISSION RECOMMENDS THAT THE HEAD OF THE IMMIGRATION

THE SELECT COMMISSION R O A = e ——-

AND NATURALIZATION SERVICE BE UPGRADED TO DIRECTOR AT A LEVEL

SIMILAR TO THAT OF THE OTHER MAJOR AGENCIES WITHIN THE DEPART MENT

SIMILAR 1O THAT O N e e e —  ————

OF JUSTICE AND REPORT DIRECTLY TO THE ATTORNEY GENERAL ON MATTERS

OF JUSTICE AND RO O  — —  ,  ————

oF_POLICY.

*Commission vote

Yes-14; Absent-1.

Vii.B.3.
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The Select Commission believes that the credibility and prestige
of the Immigration and Naturalization Service, as well as the
top-level attention and concern given immigration policy, can be
increased by upgrading the position of INS Commissioner to
Director, at a level comparable to other D partment of Justice
bureau heads. Additionally, as a means of laproving communication
between INS and the Department of Justice, the Commission supports
reducing the administrative layers between the INS Director and
the Attorney General. It, therefore, recommends that the Director
report directly to the Attorney General rather than to the
Associate Attorney General on policy matters, as is the case with

the Director of the Federal Bureau of Investigation.

professionalism of INS Bmployees®

THE SELECT COMMISSION RECOMMENDS THE FOLLOWING ACTIONS BE TAKEN

TO IMPROVE THE RESPONSIVENESS AND SENSITIVITY OF IMMIGRATION

AND NATURALIZATION SERVICE EMPLOYEES:

ESTABLISH A CODE _OF ETHICS AND BEHAVIOR FOR ALL INS EMPLOYEES

STABLISH A CODE OF ETHICS AND A e —————

UPGRADE EMPLOYEE TRAINING TO INCLUDE MEANINGFUL COURSES AT
THE ENTRY AND JOURNEYMEN LEVELS ON ETHNIC STUDIES AND THE

AISTORY AND BENEFITS OF THMIGRATION .

—

*Commission vote

o Ay e —

Yes-14; Absent-l.
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PROMOTE THE RECRUITMENT OF NEW EMPLOYEES WITH POREIGN

Al KILI Al N —_— A
OFF ARE Y D=~ PERSONNEL ;

SENSITIZIE EMPLOYEES TO THE PERSPECTIVES AND NEEDS OF THE
. PERSONS WITH WHOM TWEY COME IN CONTACT AND ENCOURAGE INS

MANAGENENT TO BE WORE SENSITIVE TO EMPLOYEE WORALE BY
TWPROVING PAY SCALES AND OTHER CONDITIONS OF EMPLOYMENT;*

REMARD MERITORIOUS SERVICE AND SENSITIVITY IN CONDUCT OF
womx:

CONTINUE VIGOROUS INVESTIGATION OF AND ACTION AGAINST ALL
OUS A 4 AND

[ E
CORRUPTION BY INS EWPLOYEES;

GIVE OPFICERS TRAINING TO DEAL WITH VIOLENCE AND THREATS OF
VIOLENCE.

STRENGTHEN AND PORMALIZIE THE EXISTING MECHANISM FOR
1 ADMIN T PLA INT: US PERMITTING THE
OME E

TWRICRATION AND WATURALIIATION SERVICE TO BECOWE WORE

A SIVE THE L. R’ i A

MAKE SPECIAL EFFORTS TO RECRUIT AND HIRE MINORITY AND

Although realizing that most INS employees are both responsible
and capable, the Select Commission believes that improvements
must be made in response to the complaints generated about some

INS employees. These complaints centered on insensitivity to

*0chi Amendment - Add wording “"the recruitment of new employees

with foreign language capabilities.” Approved by unanimous consent.

#Otero Amendment - Add wording "encourage INS management to be
more sensitive to employee morale by improving pay sca and
other conditions of employment. Passed by unanimous voice vote.
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aliens seeking benefits from INS and the wverbal and occasional
physical abuse of aliwns who were being temporarily detained,
interrogated or arrested by INS enforcement personnel.

The Commission is of the view that the specific actions listed
above, coupled with other recommendations for a clearer and more
easily administered immigration policy, will significantly
improve the professionalism of and respect for the Immigration
and Naturalization Service, and its ability to effectively and

efficiently administer U.S. immigration and nationality laws.
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VI1.C. STRUCTURE FOR DNWMIGRATION HEARINGS AND APPEALS®
a BIA deportation decision by direct appeal to a U.S. Court

of Appeals. Of roximately 2,000 deportation cases decided
Porty immigration judges in the Immigration and Waturalization - v .
annually by the Board, roughly 10 percent undergo judicial

Service currently hear and decide approximately 56,000 depor-

review.

tation and 3,007 exclusion cases annually. Some persons appear
before immigration judges individuall
¥y, while others, in certain
» Select Commission research has found the following weaknesses in

uncontested cases, appear in groups.
the hearing and review process in exclusion and deportation

Any deportation or exclusior order issued by an immigration $8388¢

judge can be reviewed at the request of eithe
r the allen or
INS does not provide adequate support service to lmmigra-
tion judges, contributing to long delays in the adminis-

INS before the five-member Board of Immigration Appeals (BIA).
trative adjudication process;

This Board is a quasi-judicial appellate entit
¥, Created by
regulat o Immigration judges are administratively dependent upon
qulation, that operates within the Department of Justice, officials (INS district directors) who are involved in an
adversary capacity in proceedings before the judges;

but outside the Immigration and Naturalizati
on Service.
The present vulnerability of the Board of Immigration
14

Determinat
eminations by the Board of Immigration Appeals gemerally Appeals to possible emecutive intecvention (because of the
Board's placement in the Department of Justice and lack of

re - nt
present the final administrative step in the grocess of statutory standing) detracts from its stature and under-
L] s the appearance of independent decision making;

exclusion or deportation, although on rare occasions a
o case
The grade levels of immigration judges (GS~15) and members

may be ewed
¥ s mevi by the Attorney General as s result of a of the Board of Immigration Appeals (GS-15, with a GS-16
chairman) are not commensurate with the nature of the

referral
al process which can be initiated by the government but responsibilities these officials discharge, a factor that
serves as a deterrent to the recruitment of highly

not
by the alien. An aslien say seek review of a BIA exclusion qualified lawyers to fill these important roles;*

decision by habeas corpus in a U.S. District Court (with sub-

sequent appellate review (n the U.S8. Court of Appeals) and of
#GS-16 is the grade of administrative law judges in most
federal agencies. Members of the U.S. Parole Commission, who
are roughly comparable to the Board of Immigration Appeals
members, occupy positions at the GS-18 level.

*See Appendix B for Supplemental Sta
tements of Commi:
Soltmman, MeClory and Ochi on this lssue. seloners
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The present institutional structures, in both deportation
and exclusion cases, make avallab process of judicial
review following a quasi-judicial hearing and appeal to
the BIA. These structures y and ily
ﬁlu‘ the execution of exclusion and deportation orders;
a

The present combination of quasi-judicial and judicial
appellate structures promotes doubt and confusion in the
development of (mmigration law and encourages relitigation
in new cas of lssues that have already been decided.

Acticle I Court*

THE SELECT COMMISSION RECOMMENDS THAT EXISTING LAW BE AMENDED
TO _CREATE AN IMMIGRATION COURT UNDER ARTICLE I OF THE U.S.
CONSTITUTION.

The Select Commission is convinced of the need for a more
equitable and efficient method of processing exclusion and
deportation cases. Some Commissioners believe that the answer
lies in the creation of a U.S. Immigration Board, with statutory
independence from INS and the Attorney General, subject to the
requirements of the Administrative Procedures Act. Such a
mechanism, these Commission members argue, would also be an
{deal body for adjudicating noncriminal actions taken against

employers under an employer sanctions system.

A majority of Commissioners, however, is of the view that such a
solution would still suffer from many of the current administra-
tive inadequacies. The inntitution of an Immigration Court
under Article I of the U.S. Coostitution, they believe, would

result in more efficient and uniform processing of cases./*

*Commission vote
3 Wo-4; Pass-1; Absent-2.

#Congress, in creating an Article I Court, can provide .Jlexible
rules of procedure. For example, Congress can specify that (a)
nonlavyers may be admitted to np"nnt aliens in proceedings,
and (b) the new court will not be bound by the Pederal Rules ol
Evidence.
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The Article I Court offers an advantage over a quasi-judicial
system because it provides one hearing and one appellate review

in place of the layering of review that characterizes the

pro"qnt system. The Immigration Court recommended by the

Commission will include a trial division to hear and decide
exclusion and deportation cases and an appellate division to
correact hearing errors and permit definitive, nationally binding
resolutions of exclusion and deportation cases.® The mew court
also offers the potential for introducing judicial uniformity
into the review of denials of applications and petitions--
matters that now occupy the attention of district courts around
the country. The elimination of potential disparate rulings by

courts of appeals should discourage further litigation.

The Commission majority is also of the view that an Article I
Immigration Court is more likely to attract outstanding adju~-
dicators. Improvements in the caliber of personnel will enhance
the quality of decisions and generally eliminate any need for
further review. Some Commissioners believe that If the Article
I Court cannot be instituted for several years, interim measures

should be taken to improve the competency of the existing INS

*The remedy of Supreme Court review by petition for certiorari
would remain available for the rare immigratior case of great
national importance; review of igration decisions by U.f.
Courts of Appeals would be eliminated.
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immigration judges. At a minimum, they believe that the judges
should receive additional training, have their positions up-
graded and follow procedures identical with those set forth in

the Administrative Procedures Act.

Resources for Article I Court*

THE SELECT COMMISSION URGES THAT THE COURT B8 PROVIDED WITH
THE MWECESSARY SUPPORT TO REDUCE EXISTING BACKLOGS.

All delays in the current exclusion and deportation process are
not caused by the existing adjudicatory process. It frequently
takes an inordinate period of time to prepare the transcript of
a deportation hearing when an appeal is taken to the Board of
Ismigration Appeals. This delay is caused not by structural
problems in the existing hearing system but rather by a lack of

INS clerical resources devoted to the hearings process.

To eliminate this type of administrative delay, which harms the
exclusion and deportation process, the Commission recommends
that the new Court be provided with a sufficlent number of
clerical personnel and other resources to reduce existing
backlogs and allow the expeditious processing of the court's
new caseload.

*Commission vote

Yes-8; No-4; Pass-1; Absent-1.
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ADMINISTRATIVE MATURALIZATION®

THE SELECT COMMISSION RECOMMENDS THAT NATURALIZATION BE MADE

AN _ADMINISTRATIVE PROCESS WITHIN THE IMMIGRATION AND MATURALI-

SATION SERVICE WITH JUDICIAL MATURALIZATION PERMITTED WHEN
PRACTICAL AND REQUESTED. IT FURTHER RECOMMENDS THAT THE
SIGNIPICANCE AND MEANING OF THE PROCESS BE PRESERVED
RETAINING MEANINGPUL GROUP CEREMONIES AS THE PORUM FOR THE
ACTUAL CONPERRING OF CITIZENSHIP.

Select Commission research has found that the naturalization
process--currently divided between the Immigration and
Naturalization Service and the judicial system--is duplicative,
costly and time-consuming for petitioners, the INS and over-
burdened judges. The Commission's analysis of the naturalization
process ha: also shown a lack of uniformity in decisions made

among the hundreds of naturalization court jurisdictions.

An INS naturalization examiner now recommends that an applicant's
petition to the Court for naturalization be granted or denied,
and it is rare that a judge does not follow this recommendation.’

Nevertheless, naturalization requires an sppearance before a

*Commission vote

Yes-14; Absent-1.
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federal judge. This court procedure, because of scheduling
difficulties, often adds unnecessary weeks or even months to

the naturalization process.

As a result of its research, the Select Commission has concluded
that INS naturalization examiners should be authorized to assume
what is currently a judi~ial responsibility and grant or deny
citizenship. To the excent possible, however, the Commission
believes it is desirable to preserve the significance of the
naturalization process by retaining meaningful group ceremonies

as the forum for actually conferring citizenship.

Despite this support of administrative naturalization, the
Commission recognizes the dignity often added to the naturaliza-
tion ceremony by the courtroom procedure and the deep satisfaction
that the naturalization process gives some lmmigrants and judges.
It, therefore, does not wish to bar judiclal naturalization as

an alternative where local courts believe they can efficlently
continue the courtroom hearing and ceremony. Thus, while
recommending administrative naturalization within the Immigration
and NMaturalization Service, the Commisaion leaves open the
possibility of judicial naturalization in those cases vhere the
petitioner, INS and the ceurts find It to be a desirable and

eftficient alternative.
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‘REVIEW OF CONSULAR DECISIONS®

THE SELECT COMMISSION RECOMMENDS THAT THE EXISTING INFORMAL

REVIEW SPSTEM FOR CONSULAR DECISIONS BE CONTINUED BUT

INPROVED BY ENHANCING THE COMSULAR POST REVIEW MECHANISM AND
USING THE STATE DEPARTMENT'S VISA CASE REVIEW AND FIELD

SUPPORT FROCESS AS TOOLS TO ENSURE EQUITY AND CONSISTENCY IN
CONSULAR DECISIONS.

The process of lmmigrant and nonimmigrant visa issuance and
denial traditionally has been exempted from formal review,
giving the consular officer absolute suthority over decisions
on visa applicattons. Excepting these consular decisions from
appellate ceview has long been criticized on the grounds that
while aliuns abroad are not, as a matter of law, entitled to
constitutional due process, they should receive a formal review
of denials of their visa applications because review of a denial
of an important benefit is so much a part of the American system

of justice. 1In analyzing this | the Commission has

ission vote
Yes-11; %o-1; Absent-1l.

See Appendix B for Supplemental Statement of Commissioner Ochi
on this issue.
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reviewed the existing visa denlal process, the adequacy of
current informal review procedures and alternative appellate

review systems which could be instituted.

The right to a fair consideration is now explicitly stated in
the Department of State's visa requlations, and applicants
under the current policy are to be given every reasonable
opportunity to establish their eligibility for visas. Since
the visa issuance process is not now formally revievable either
within the Department of State or in U.S. courts, the Bureau of
Consular Affairs maintains an informal review process under
which all visa refusals, whether contested or not, must be
reviewed by a second officer. This revieving officer may issue
the visa when in disagreement with the first officer and when
the first officer cannot be convinced to grant it. 1f a denial
stands, a consular officer, the applicant or a U.S. petitioner
may obtain further review by requesting an advisory opinion from
the Visa Office in Washington, D.C. The Vvisa Office, though,
only can bind a consular officer to its opinion on a matter of
law and not on the application of law to the facts of a
particular case. However, instances where the advice of the
Visa Office is refused are rare, and other disciplinary actions
can be and are taken by the Department of State in appropriate

cases.




After evaluating the existing review process and alternative

systems--including a formal appellate review mechanism within

the Department of State, an Immigration Court and the existing

U.S. courts--the majority of the Commission has concluded that
certain administrative improvements should be made within the
existing informal review system to Create an effective review
process. Such improvements could include improving the current
system through improved documentation on the reasons for visa
denials and increased veview of field office operations and
practices where there are frequent complaints or apparent
departures from established policy. The majority of Commis-
sloners hold the view that these changes should remove many of
the inequities which now exist in the visa issuance proc and
make decisions more consistent with each other and with law and
regulation, without creating the expense of a new appellate
body. A few Commissioners, however, remain unconvinced that an
informal review system will be sufficient to provide a consist-
ently proper review of visa denials and call for the establish-
ment of a formal and independent review mechanism within the

Department of State for this purpose.
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Ismigration Law Enforcement by State and Local Police*

THE SELECT COMMISSION RECOMMENDS THAT STATE AND LOCAL LAN

THE SELECT COMMIS S IO A e, ———

ENPORCEMENT OPFICIALS BE PROHIBITED FROM APPREHENDING
PERSONS ON IMMIGRATION CHARGES, BUT FURTHER RECOMMENDS THAT
LOCAL OFFICIALS CONTINUE TO BE ENCOURAGED TO NOTIPY THE

LOCAL OFFICIALS CON I S — — —————

IMMIGRATION AND NATURALIZATION SERVICE WHEN THEY SUSPECT A

INNIGRATION AN A —  —, ——————=

PERSON WHO BAs BEEN ARRESTED POR A VIOLATION UNRELATED TO

AR A e —

IMMIGRATION TO BE AN UNDOCUMENTED/ILLEGAL ALIEN.

Because of the relatively small number of INS Border Patrol
officers and investigators available to detect undocumented/
illegal entrants, INS has at times unofficially encouraged
state and local law enforcement officers to assist in locating
and apprehending undocumented/illegal aliens. These officers,
though not legally authorized to apprehend persone on immigra-

tion charges except in alien-smuggling cases,7 are authorized

under specific guidelines to report to INS suspected undocumentel/

illegal aliens apprehended on charges not related to immigration
violations, and in fact are encouraged to do so. The Commiasion

has heard of many instances, however, when these guidelines have

*Commission vote
Yes-13; Wo-1; Absent-l.
46tate law in Californis and Illinois empowers local law

enforcement officials to enforce federal laws, thus giving
them technical authorization to enforce immigration laws.
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not been followed and state and local law enforcement officers
have detained suspected undocumented/illegal aliens when there

was no substantive violation of local law.

The Select Commission holds the view that the complexity of
immigration law, when coupled with the lack of training of
state and local law enforcement personnel in this area, is
likely to result in continuing civil rights violations against
U.S. citizens and aliens legally in the United States.
Purther, attempts to enforce immigration laws are likely to
alienate local police from segments of the communities they
serve, to the detriment of effective local law enforcement.
Therefore, the Comm.ssion supports the position that state
and local lav enforcement officers should be prohibited from

apprehending persons on immigration charges, except in alien-

[

smuggling cabes.! In s}tuagions, however, where a person is
< - PP N .

arrested for a violation unrelated to immigration (but is not

a victim of or a witness to such a crime), and is suspected of
being an undocumented/illegal alien, the Commission believes
that state and local law enforcement officers shculd be
encouraged to notify INS, which may then make further inquiry

{nto the immigration status of the individual.
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SECTION VIII: LEGAL ISSUES

Introduction

The Select Commission's mandate specifically directs it to
conduct a comprehensive review of the provisions of the
Immigration and Nationality Act and make legislative recor-
mendations to simplify and clarify such provisions. During
its public hearings and consultations and through research,
the Commission has learned of many deficiencies in the Act.
Its complexity, inconsistency, archaic language and out-of-
date provisions have been criticized by lawyers, scholars,
immigration officials and members of the public. FPour major
issues have been brought to the Commission's attention repeatedly
and are introduced here for special consideration: the powers
of INS officers, the right of aliens to legal counsel, limits
on the deportation of aliens, and the grounds for excluding

aliens and permanent resident aliens from the United States.*

*Other legal issues are addressed in the revision of specific
sections of the INA drafted by the Commission's legal staff,
to be submitted to the Congress before May 1, 1981.

VIII.A.
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POMERS OF IMMIGRATION AND WATURALIZATION SERVICE OFPICERS®

The Immigration and Nationality Act (INA) by its silence allows

qéolt latitude to INS officers to arrest, interrogate and search.

As a result, the courts have been called upon frequently to
define the appropriateness of INS enforcement activities, which
take place without statutory support from the INA. Since the
INA was passed in 1952, the U.S. Supreme Court and various
lower federal courts have frequently issued opinions limiting
INS enforcement practices in order to bring them within the
purview of the Pourth Amendment. The net result has been a
judicial curtailing of INS enforcement activities, which has

caused great frustration among INS officers charged with the

ibility of app ding d/illegal migrants.
In addition to these judicial guidelines, the Immigration and
Naturalization Service has issued its own guidelines in the
form of published regulations and operating instructions, and
unpublished policy directives to INS personnel. These guide-

lines, however, are not found in current lmmigration statutes.

*See Appendix B for Supplemental Statement of Commissioner Ochl
on this issue.
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The Select Commission holds the view that INS officers should

have the authority to interrogate, arrest and search. Purther,
it is of the opinion that this authority should be mandated by
statute, not by court ruling or agency regulation, if there is
to be uniform national practice and if frequent judicial inter-

vention in INS enforcement practices is to be avoided.

Temporary Detention for Interrogation®

THE SELECT COMMISSION RECOMMENDS THAT STATUTES AUTHORIZING
IMMIGRATION AND FATURALIZATION SERVICE ENFORCEMENT ACTIVITIES
POR_OTHER THAN ACTIVITIES ON THE BORDER CLEARLY PROVIDE THAT
IMMIGRATION AND NATURALIZATION SERVICE OPFICERS MAY
TEMPORARILY DETAIN A PERSON POR INTERROGATION OR A BRIEF
INVESTIGATION UPON REASONABLE QAUSE TO BELIEVE (BASED UPON

ARTICULABLE PACTS) THAT THE PERSON IS UNLAWPULLY PRESENT IN
THE UNITED STATES.

*Commission vote

The Select Commission voted on a package of proposals that form
Recommendations VIII.A.l. through VIII.A.3. Yes-14; Absent-l.
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It is often necessary for INS agents to detain persons
temporarily, short of arrest, for the purpose of questioning.
Brief investigatory detention, aside from peraitting more
extensive interrogation, also permits the examination of any
identifying documents which a person may present, the
determination (through radio contact) of whether an INS record
exists for the person detained and, ultimately, the determina-

tion of whether sufficient cause exists to justify an arrest.

Current provisions in the INA fail to define the authority of
INS officers to temporarily detain persons for the purpose

of guestioning or pursuing investigatory leads. The resulting
inconsistent policy and practice regarding detentions have
created tensions in the communities which INS targets for
enforcement activity. These inconsistencies have also invited
judicial intervention in the form of injunctions against INS and

have made the agency vulnerable to clvil suits for damages.
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The courts have generally required--in keeping with Fourth
Amendment standards--that INS officers have a reasonable belief

(based upon articulable facts) that the persons custodially

detained are unlawfully present in the United States.® The

Select Commission believes that this language should be
incorporated into the statutes authorizing INS enforcement

activities, with the exception of enforcement activities along
the border.

*The Supreme Court has specifically softened this standard in
allowing INS officers to stop vehicles for a brief time and
question their occupants at fixed checkpoints on highways in
reasonable proximity to an international border, even without a
suspicion of any impropriety. In making its determination, the

Supreme Court recognized the sovereign authority of the nation
to protect its borders.
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Arrests With and Without Warrants*

THE SELECT COMMISSION RECOMMENDS THAT:

THE SELECT O — — — ————

. Amsﬁ UPECTID WITH OR I’!‘I'IIO(I'I‘ Hl AUTHORITY OF A

BLE
HK E_PERSON ﬂl!! !3 ii A[Itﬂ UNLAWFULLY m!m “
ﬁ NI TED STATES;

WARRANTLESS ARRESTS SHOULD ONWLY BE lbtl"!:l AN _INS OFFICER
El
AN ARREST WARRANT CAN BE OBTAINED;

AN ARREST WARRANE AR O O —
mzs-r WARRANTS MAY BE ISSUED BY THE IMMIGRATION MD
DIRE
TION ice oI CT “ﬂ"
m‘mwm
ATTORNEY GENERAL; AND ~

PERSONS ARRESTED CUTSIDE TME BORDER AREA WITHOUT A WARRANT

SHOULD BE_TAKEN WITHOUT UNNECESSARY wu; BEFORE _THE
m-ﬁnﬁlmmmﬁ*‘

R R
DISTR DIRE! THE A
'ORE_AN IGRAT! E
]

L)

DePoRTATION FROCEEDTNGS. —

*Commission vote

Select Commission voted on a package of proposals that form
:'-nco-cndltlon- VIII.A.l. through VIII.A.3. Yes-14; Absent-l.
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With or without a warrant, the Select Commission believes,
arrests by INS officers should be based on a uniform standard,
known to all enforcement officers and formulated in a manner
conbistent with the Pourth Amendment. The U.S. courts have
held consistently that arrests must be based upon a probable
cause to believe that the person arrested is an alien unlawfully
present in the country and the Select Commission believes that

similar language should be incorporated into the INA.

Existing statutes already allow persons pending a determination
of deportability to be arrested with a warrant (Section 242(a]
of the [NA). The Select Commission urges that statutory language
be drafted to allow a warrant of arrest to be issued by INS
District Directors or Deputy District Directors, the heads of
suboffices and Assistant District Directors for Investigations
acting for the Attorney General. 1In those cases, however, when
there is reason to believe that an alien to be arrested is in
the United States in violation of the Immigration and Nationality
Act, and is likely to escape before a warrant can be secured,

the Select Commission recommends that an INS officer be able to
arrest the alien without a warrait. Warrantless arrest is
currently allowed by INS regulation under these circumstances.
The Commission supports the addition of similar language to the
existing statutes which now deal only with the arrest of indi-

viduals with a warrant.
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Under current INS regulations, a person arrested without a
warrant must be examined by an INS officer other than the
arresting officer to determine if there is prima facie evidence
that indicates the matter should proceed to a deportation
hearing. In order to provide some fora of added protection to
the arrested individual and to avoid unnecessary detention at
taxpayer expense, the Select Commission believes that the law
should require a person so arrested outside the border area to
be taken without unnece ry delay before an INS District
Director, Deputy District Director, head of a suboffice, or
Assistant District Director for Investigations or before an
Immigration Judge who will deternmine if sufficient evidence
exists to support the initiation of deportation proceedings.
With respect to arrests at the border, the Commission recommends
that persons arrested without a warrant be taken without
unnecessary delay before an Immigration Judge or an INS official
in a supervisory capacity who will determine whether sufficient
evidence exists to support the initiation of deportation

proceedings.
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Searches for Persons and Evidence*

THE SZLECT COMMISSION RECOMMENDS THAT THE IMMIGRATION AND

FATIONALITY ACT INCLUDE PROVISIONS AUTHORIZING IMMIGRATION

AND FATURALIZATION SERVICE OPFICERS TO CONDUCT SEARCHES:
WITH PROBABLE CAUSE EITHER UNDER THE AUTHORITY OF JUDICIAL
WARRA FOR _PROPERTY

I
CIRCuWSTANCES: o — —

UPON THE RECEIPT OP VOLUNTARY CONSENT AT PLACES OTHER THAN
RESIDENCES;

WHEN SEARCHES PURSUANT TO APPLICABLE IAW ARE CONDUCTED
INCIDENT TO A LAWFUL ARREST; OR

AT THE BORDER.

Existing law is silent on the luthorlty‘ of INS officers to

conduct searches, except those conducted at the border. Although
the Immigration Service has issued its own guidelines, there are
no statutory standards that set forth when an INS officer may
search a person, home or place of business. This absence of
statutory guidelines has led to lack of uniform enforcement
practices and to accusations of Pourth Amendment abuse by both

citizens and permanent resident aliens.

*Commission vote

The, Select Commision voted on a package of proposals that form
Recommendations VIII.A.l. through VIII.A.3. Yes-14; Absent-1l.
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The Supreme Court has held that INS officers are bound by

the dictates of the Fourth Amendment; various lower courts
have issued decisions requiring INS to obtain judicial warrants
prior to conducting involuntary searches of persons, homes or
businesses. In other cases, INS has entered into agreements,
(not required by judicial decision) which require judicial
warrants to be obtained before searches without consent are

conducted.

To establish continuing, uniform procedures, the Select
Commission recommends statutory guidelines in which INS

officers will be authorized to:

Conduct searches of persons and property where they have
probable cause and the authority of judicial warrants;

Conduct searches of persons and property without judicial
warrants when they have probable cause, and the circus-
stances are exigent;

Conduct searches at places other than residences when
there is voluntary consent;

Conduct searches of persons incident to lawful arrest; ‘and

Conduct searches at the border.
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Evidence Illegally Obtained*

THE SELECT COMMISSION RECOMMENDS THAT ENFORCEMENT OPFICIALS
USING ILLEGAL MEANS TO OBTAIN EVIDENCE SHOULD BE PENALIZED.

USING LG N A e e e ———— —  ———— —

THE EVIDENCE THUS OBTA INED SHOULD NOT BE EXCLUDED FROM

T BN e e e e  —

CONSIDERATION IN DEPORTATION CASES.

The Select Commission has considered extending the exclusionary
rules governing illegally cbtained evidance in criminal pro-
ceedings to the field of immigration. Several Commissioners
support the extension of Pourth Amendment and federal court
interpretations of these rules to immigration cases, believing
that illegally obtained evidence should be excluded from

consideration in immigration cases.

“Commission vote

Should evidence illegally obtained be excluded in deportation
cases?

tion 1: Enforcement officials using illegal means to obtain
votes) evidence should be penalized. The evidence thus
obtained should mot be excluded from consideration in
deportation cases :

Provide by statute that court decisions relating to
the admissibility in federal criminal cases of
evidence illegally obtained shall apply to
deportation proceedings.

77-876 0 - 81 - 20

270

A majority of the Commissioners, however, believe that such an
extension would intrude on the expeditious processing of deporta-
tion proceedings, to the detriment of effective law enforcement.
lnlicld. they urge that disciplinary action be taken against
immigration officials who use illegal means to obtain evidence,
rather than excluding that evidence from consideration in depor-
tation cases. Although certain Commissioners find administrative
penalties insufficient since they influence only prospective
behavior and provide no relief to an individual in a deportation
hearing, a majority of Commissioners believe that administrative

penalties--without slowing the deportation process--should

provide an effective deterrent to nbtaluing evidence illegally

in deportation cases. Penalties would be consistent with other
disciplinary provisions of the Department of Justice and their
severity dependent upon whether the act of illegally obtaining

the evidence was intentional, reckless or simply negligent.*

*Current Internal Department of Justice penalties for violations
of search and seizure law are as follows: Individuals found to
have intentionally violated search and seizure law are subject
to the highest administrative penalties avallable; those guilty

ard procedur! are subject to
administrative penalties 1 stringent than those ass ed for
intentional violations; and in those ca where offic are
guilty of acts of negligence or omission, administrativ
discipline may not always be appropriate, but where it is that
discipline is to be applied.




VIII.B.1.

RIGHT TO COUNSEL*

The Right to Counsel and Notification of That Right;

THE SELECT COMMISSION RECOMMENDS THAT THE RIGHT TO COUNSEL
AND NOTIFICATION OF THAT RIGHT BE MANDATED AT THE TINE OF
EXCLUSION AND DEPORTATION HEARINGS AND WHEN PETITIONS FOR
BENEPITS UNDER THE INA ARE ADJUDICATED.#

The Select Commission has found confusion surrounding the issue
of motification and right to counsel. While existing provisions
in the IMA limit the right to counsel to exclusion and deportation
proceedings, the exact boundaries of this right have been obscured
by various successful judicial challenges. Further confusion is
created as a result of the current law's silence concerning the

point at which persons should be advised of their right to counsel.

*See Appendix B for Supplemental Statement of Commissioner Muskie
on this issue.

7Commission votes

Should the right to counsel and a motification of that right
be allowed, at least, at the time of exclusion and deportation
hearings and adjudication hearings? Yes-12; Wo-1; Absent-2.

Should the right to counsel and a motification of that right
be extended to any time after arrest or temporary detention?
Yes-7; No-6; Pass-1; Absent-l.

#Discussion of the right to counsel was limited to benefits
adjud i d by INS and did mot include the Consular Service
of the State Department.

Recognizing the limitations of the current law, the Immigration
Service has from time to time published regulations ond i{ssued
policy statements concerning the point at which persons should
be entitled to the assistance of counsel. Nevertheless, the
lack of clear statutory language (other than that which provides
for counsel at exclusion and deportation hearings) has resulted
in different practices being followed by local INS offices. The
Select Commission recommends, therefore, that the right to counsel
be statutorily mandated not only in exclusion and deportation
hearings but when petitions for benefits under the INA are
adjudicated. The Commission holds the view that the presence of
legal counsei will benefit and facilitate the administrative
process at hearings and in interviews before immigration
officers. It further recommends that persons should be advised
of their right to counsel at the time that right becomes

available to them.

As part of its discussion of the right to counsel, the Select
Commission has also considered recommanding that the right to
counsel be mandated at any time after temporary detention or
arrest but has not reached a consensus on this issue. A number
of Commissioners believe that this right must be mandated clearly
at the time of temporary detention before individuals agree to

voluntary return instead of facing deportation proceedings.
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These Commission members argue that challenges based on the lack
of access to counsel now lead to delays and confusion, resulting
in judicial interference in the administrative process. They
believe that mandating the right to counsel at the time of
temporary detention or arrest will decrease this judicial
interference and aid in the efficient presentation of evidence

and legal arguments.

Other Commissioners, however, believe that the extension is
unnecessary because INS, as a matter of policy, already advises
persons of their right to counsel at the time of arrest. (Even
in cases in which undocumented/illegal aliens voluntarily depart
from the United States to avoid formal proceedings, they have
first been informed that they have a right to consult a lawyer
and a separate right to requeit a hearing.) These Commission
members, because of the great numbers of persons involved in the
enforcement process, are wary of turning current policy into
statute. They are concerned that recommending a statutory
extension of the right to counsel may carry with it the Sixth
Amendment right to government payment of counsel where the right
to counsel is mandated. Other Commission members do not believe
this would be the case. They argue that, though there is now
often a right to counsel in administrative hearings, the right

to paid counsel is allowed only in rare cases.

VIII.B.2.

274

Counsel at Government Expense®

THE SELECT COMMISSION RECOMMENDS AMENDING THE CURRENT LAW TO

THE Y O e  ——,  — e,

PROVIDE COUNSEL AT GOVERNMENT EXPENSE ONLY TO LEGAL PERMANENT

BROVIDE COURS L A N e e e  —— — — — —

RESIDENT ALIENS IN DEPORTATION OR EXCLUSION HEARINGS, AND
ONLY WHEN THOSE ALIENS CANNOT AFFORD LEGAL COUNSEL AND

ONLY N e A e e e e -

ALTERNATIVE SOURCES OF PREE LEGAL SERVICES ARE NOT AVAILABLE..

The Select Commission holds the view that providing counsel at
government expense to lawful permanent resident aliens in
deportation or exclusion hearings, when they cannot afford legal
counsel and free legal services are not available, would ensure
that all lawful permanent resident aliens receive a fair
hearing. It would decrease the possibility that a permanent
resident might be mistakenly deported because equities in the
United States were not fully presented at the deportation

hearing. Purther, such action would eliminate potential legal

*Commission vote

Should the current law be amended to provide counsel at government
expense only to lawful permanent residents in deportation or
exclusion hearings and only when aliens cannot afford legal
services and when there are no free services for legal services?
Yes-12; No-2; Absent-1l.

#This recommendation does not refer to any of the current
programs of the Legal Services Corporation.




challenges to deportation orders from permanent residents who

were not represented by counsel because they could not afford

that counsel and because free legal services were unavailable.

In fiscal year 1978, 70,410 aliens were formally deported or
required to depart by INS (excluding almost one million escorted
voluntary returns across land borders). Of this number, 819 were
lawful permanent resident aliens who had engaged in some form of
misconduct subsequent to lawful entry into the United States.
No statistics are maintained on how many, if any, of the 819
permanent resident aliens who departed in fiscal year 1978 could
not afford legal counsel and could not locate available free
legal services. Neverthele even if half of the 819 permanent
residents deported in 1978 were indigent and had no access to
free legal services, which was certainly not the case, the
Commission holds the view that this number and future numbers
of permanent residents likely to be deported are too small to

impose a great additional burden on the systenm.

LINMITS ON DEPORTATION*

The Select Commission, in public hearings and consultations, has
h;-rd arguments that deportation should be removed as a punish-
ment for long-term permanent resident aliens who commit deportable
offenses, except in cases of heinous crimes such as muvder, per-
secution, rape, child abuse, kidnapping or espionage. Deportation
is generally a much more severe penalty for long-term residents
of the United States and their families than for recently arrived
permanent residents or aliens here temporarily as nonimmigrants.
With certain exceptions, U.S. law currently makes no allowance
for a long period of U.S. residence in determining whether an
action renders an alien deportable. Actions committed by both
long-term and new permanent residents, as well as nonimmigrants

here on temporary visas, are treated in the same manner.

Discretionary relief--through the existing suspension of deporta-
tion provision in Section 244 of the INA--is currently available
to certain aliens who commit deportable acts. Suspension of
deportation is open to aliens with continuous physical presence

in the United States of either seven or ten years, depending on

*See Appendix B for Supplemental Statement of Commissioner
Simpson on this issue.
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the basis for deportation. In addition, an alien must have good
soral character throughout the seven- or ten-year period and
deportation must cause either "extreme hardship® (in cases in-
volving certain grounds for deportation) or “exceptional and
extremely unusual hardships® (in cases involving other grounds)

to that alien or certain relatives.

viii.c.l.
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Revision of Section 244 of the Immigration and Mationality Act*

THE SELECT COMMISSION RECOMMENDS THAT THE WORDS “EXTREME
BARDSHIP® IN SECTION 244 OF THE IMMIGRATION AND MATIOMALITY
ACT BE CHANGED TO "HARDSHIP," AND THAT THE REPERENCE TO
CONGRESSIONAL CONFIRMATION OF SUSPENSION OF DEPORTATION BE
ELIMINATED PROM THIS SECTION.

The Select Commission has found the suspension of deportation
process too cumbersome to be a realistic vehicle for administra-
tive relief. In recommending that the words “"extreme hardship®
be changed to "hardship” and that the reference to congressional
confirmation be eliminated from Section 244 of the Act, it seeks
to streamline this process without dismantling the present system
for deporting persons who have committed serious offenses or

who are serious risks to the United States. While a number of
Commission members do not believe that congressional confirmation

should be eliminated from Section 244 or that the Commission

* Commission vote

Should the words "extreme hardship® in Section 244 of INA be
changed to *hardship?® Yes-1l; No-1; Pass-1; Absent-2.

Should the reference to congressional confirmation be eliminated?
Yes-9; No-4; Absent-2.




VIII.C.2.
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should address this issue, the majority of Commissioners view
the elimination of this requirement as necessary if the
suspension of deportation pr is to be ive to those

qu.l.uhd permanent residents facing deportation.

Long-Term Permanent Residence as a Bar to Deportation.*

The Commission has considered but could not reach a consensus
on whether long-term, lawful permanent residence should be a bar
to deportation. Some Commissioners believe that the present

Should long-term, lawful permanent residence in the United States
be a bar to the deportation of permanent resident aliens, except
in the case of aliens who commit certaln serious crimes?

tion 1: Retain present policy.
ig votes)

%zlon 2: Bar institution of deportation proceedings against

votes) long-term permanent resident alliens who have committed
deportable offenses (except in cases where heinous
crimes are committed); bar the institution of depor-
tation proceedings against permanent resident aliens
who are under the age of 18 and have committed
deportable offenses (except in cases where heinous
crimes have been committed), regardless of the length
of residence in the United States.
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policy, under which the grounds for deportation are generally
applied to all aliens regardless of status and length of stay,
should be retained. These Commission members argue that long-
term pecrmanent resident aliens can become U.S. citizens through
naturalization and by that action remove any threat of deporta-
tion. They view the status of permanent resident alien as a
privilege, and find suspension of deportation a more appropriate
way to deal with long-term permanent residents facing deportation,
especially if a permanent resident is required to prove only
hardship--not extreme hardship--as the result of that deportation.
(See Recommendation VIII.C.1.)

Other Commission members, however, would bar the institution of
deportation proceedings against long-term (perhaps seven to ten
years) permanent resident aliens who have committed deportable
offenses or crimes, except in cases of heinous crimes. Further,
they would bar the institution of deportation proceedings against
permanent resident aliens who are under the age of 18 and have
committed deportable offenses (except in cases where heinous
crimes have been committed), regardless of the length of residence
in the United States. These Commission members believe that
permanent residents under 18 years of age who are generally
ineligible for naturalization and may not be in a position to
derive U.S. citizenship from their parents (if their parents do

not wish or cannot qualify for naturalization) should not be
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penalized because they are unable to avoid deportation on the
basis of U.S. citizenship. Comissioners holding this point of

view argue that permanent resident aliens and their families

suffer undue hardship as a result of deportation when other

penalties would be more appropriate to the crime committed.
They believe the suspension of deportation process, even if

less stringent, will still be cumbersome and expensive.

Still other Commissioners support the concept of a statute of
limitations with regard to the initiation of deportation pro-
ceedings against lawful permanent residents. These members

of the Select Commission hold the opinion that the government
should take action against an individual within a certain
specified period of time following the commission of a depor-
table offense, or not at all. If, after a set number of years,
the government has not begun deportation proceedings, these
Commissioners believe that the permanent resident who committed
the deportable offense should no longer be subject to deporta-

tion as a result of that act.

VIII.D.

VIII.D.1.

EXCLUSIONS*

Grounds for Exclusionf

THE SELECT COMMISSION BELIEVES THAT THE PRESENT EXCLUSIONARY
GROUNDS SHOULD NOT BE RETAINED. THE SELECT COMMISSION

GROURDS RO A S e, e —

RECOMMENDS THAT CONGRESS REEXAMINE THE GROUNDS POR EXCLUSION

R AN e

SET FORTH IN THE TNA.

A national policy of restricting immigration on qualitative
grounds was inaugurated in 1875 with a statute which barred
convicts and prostitutes from entering the United States.
Existing law contains 33 grounds for the exclusion of immigrants
and nonimmigrants alike. Those to be excluded from the United
States include, among others, persons who are "likely at any
time to become public charges,” who are "afflicted with
psychopathic personality, or sexual deviation, or a mental
defect,® who are "convicted of crime involving moral turpitude

. . . Or who admit having committed such a crime . . . o2

*See Appendix B for Supplemental Statements of Commissioners
Hesburgh, Boltzman, Kennedy, Ochi and Simpson on this issue.

#Commission vot

Should the present grounds of exclusion be retained? Yes-3;
No-13.

Should Cong ine the g for exclusion presently
set forth in the INA? Yes-13; Absent-2.
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Pollowing Commission study and discussion of these exclusionary
grounds, a majority of Commissioners do not believe that all of
the 33 grounds should be retained. A number of Commissioners
ilnd many of the present grounds for exclusion archaic. Others
believe that such language as "mental defect" or “"sexual devi-
ation" is too vague for consistent, equitable interpretation and
cite instances of different interpretations by the INS and the

visa Office of the Department of State,

Given what is at stake in the issuance or denial of immigrant
and, in many instances, nonimmigrant visas, the Select Commission

urges that the grounds for exclusion be ined by the Cong

to determine whether they are in the public interest and to

provide for consistent and equitable exclusion determinations.

VIII.D.2.

Reentry Doctrine*

THE SBLECT COMMISSION RECOMMENDS THAT THE REENTRY DOCTRINE
BE 'NODIPIED SO THAT RETURNING LAWPUL PERMANENT RESIDENT

BE WMo D S A e e e
ALIENS (THOSE WHO HAVE TDEPARTED FROM THE UNITED STATES POR
TEMPORARY PURPOSES) CAN REENTER THE UNITED STATES WITHOUT
BEING SUBJECT TO THE EXCLUSION LAWS, EXCEPT THE POLLOWING:

* CRIMINAL GROUNDS POR EXCLUSION (CRIMINAL CONVICTIONS
ILE ABROAD);

* POLITICAL GROUNDS POR EXCLUSION;

* ENTRY INTO THE UNITED STATES WITHOUT INSPECTION; AND

* ENGAGING IN PERSECUTION.

*Commission vote

Should lawful permanent residents be subject to all of the
grounds of exclusion upon their return from temporary visits
abroad?

Option 1: Make no change in current law.

Option 2: Make ro change in the 2xisting law but suggest
standards (3 votes) to interpret the Supreme Court's
exception to the reentry doctrine which states that
an "innocent, casual, and brief® trip abroad does mot
meaningfully interrupt one's residence in the United
States and should not be regarded as separate entry
in the case of permanent resident aliens

%non 3: Eliminate the reentry doctrine entirely.
(2 votes)
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Under existing .law, a returning lawful permanent resident alien
undergoes an immigration inspection at a-port of try after
each trip abroad to determine whether any of the 33 grounds for
clc_lulion should bar his/her reentry into the United States.
Witnesses before the Select Commission have criticized the
imposition of this reentry doctrine on permanent resident aliens
and have cited the harsh consequences which sometimes result
when a permanent resident is refused reentry into the United

States.

While the Supreme Court has stated that persons who take an
innocent, casual and brief trip out of the country should not
be considered to be making an entry upon return and that the
exclusion laws should not be applied to these aliens, it did not
define what was meant by a brief and innocent trip. Therefore,

lower courts now decide this on an individual case-by-case basis.

%zlon 4: Modify the reentry doctrine so that returning permanent
s) resident aliens (i.e., those who have departed from
the United States for temporary purposes) cculd reenter
the U.5. without being subject to the exclusion laws
except the following:

a. Criminal grounds for exclusion (criminal convictions
while abroad):

b. Political grounds for exclusion:

c. Entry into the U.S. without inspection; and

4. EBngaging in persecution.

77-876 0 - 81 - 21
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1

The Select Commission has been convinced by the testimony on

the need for amendment in this area. It has noted the cases

of hardship created by the varying interpretations given to the
reentry doctrine. Por example, elderly Asian aliens who have
gone abroad to visit their families have been delayed on reentry
because they were teceiving social security supplemental benefits

in the United States, as they were clearly entitled to do.

Several Commissioners believe the problem can be solved with the
clarification of the Supreme Court's definition and would amend
current law only to include a detailed statutory definition of

what constitutes innocent, casual and brief trips abroad. A

majority of the Commission's nﬁbcr-. however, support the

modification of the reentry doctrine itself. Such modification,
they find, would eliminate the harsh effects of the reentry
doctrine on permanent residents who travel abroad temporarily
while retaining the viability of the doctrine where it serves
the national interest--exclusion based on criminal or political
grounds, entry into the United States without inspection and
persecution. In addition, the Commission holds the view that
this modification will substantially reduce litigation and

appeals and conserve INS resources.
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SECTION IX. LANGUAGE REQUIREMENT POR NATURALIZATION®
sust demonstrate an understanding of the English language,

including an ability to read, write and speak words in ordinary

THE SELECT COMMISSION RECOMMENDS THAT THE CURRENT ENGLISH-
usage.

LANGUAGE NEQUIRENENT FOR WVTUMLIIATION BE RETAINED, BUT
The examination conducted during the preliminary hearing is

ALSO RECOMMENDS THAT THE ENGLISH-LANGUAGE REQUIREMENT BEZ
tailored to the individual applicant, and the examiner is

MODIPIED TO PROVIDE A PLEXIBLE PORNULA THAT WOULD PERMIT

OLDER PERSONS WITH MANY YEARS OF PERMANENT RESIDENCE IW THE

UNITED STATES TO OBTAIN CITIZENSHIP WITHOUT READING, WRITING ‘
» education.

OR_SPEAKING ENGLISH,
a simple English sentence, such as,

There is no standard test of English-language ability.

encouraged to be flexible and to take into account the
individual's personal background--for example, age and
The applicant is also required to read and write
*I am going to the store®

and to sign his/her name in Enqlish. Currently exempted from

this requirement are persons who are physically unable to
of filing

A knowledge of the Engiish language has been a requirement

of nat
uralization since 1906. Section 312 of the Immigration
comply or who are over fifty years old on the date

and Nationalit
¥y Act states that a petitioner for naturalization g - - o § ited
thelr naturalization petitions a have liv n the Unite

States for periods totaling at least 20 years following
*Commission Vote admission for permanent residency.

Should the current -
be changed? nt English-language requirement for naturalization

tion 1 - El4
(; votes) minate the English-language requirement.
—_—
(2 votes)

Immigration and Nationality Act also re-
tion 3 - Retain th v quires "a knowledge and understanding of the fundamentals of
%_ n the English-language requirement, but further the history, and of the principles and form of government, of

the United S * The examination is conducted in simple
technical or extremely difficult questions.

votes) wmodify it for older
persons.
language and avo
The petitioner must respond in English to questions about

Absent
his/her personal history and on U.S.
and the Constitution. Petitioners are asked such questions as:

What are the three branches of government? How long are the

See Appendix B for Suppl
Ochi and Reynoso on u‘:‘l’l"l::::l Statenents of Commissioners
terms of a U.S. senmator and member of Congress? The Commission
o recommendations regarding changes in the history/govern=

nt requirement.

%tlon 2 - Retain the Erglish-language requirement.
*Section 312 of the

history, U.S. government
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In the earliest days of the republic, many believed, as
Noah Webster noted, that “"a national lanquage is a bond of
national union.®* The English language, in the view of most

é_h.ionorl. remains a unifying thread of U.S. life.

English-language proficiency is important for full partici-
pation as a citizen, The ability of all U.S. citizens to
understand their laws, institutions and methods of government,

and to communicate their views to others, including elected

P tives, is a p isite for ible citizenship.
English-language proficiency is also important for full

participation in the U.S. marketplace.

Research examined by the Commission has found consistent
correlations between English-language ability and socioeconomic
achievement. In one study, which analyzed the relationship
between English-language proficiency and the labor-market
participation of Indochinese refugees, researchers found that of
those who said they did not understand English at all, 11.7
percent were unemployed and only 2.6 percent earned more than
$200 a week. However, of those people who reported that they
spoke English well, only 2.7 percent were unemployed while more

than 48 percent earned over $200 a week.
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In recognition of the civic and economic importance of English-
language proficiency, the Select Commission recommends that the
English-language requirement for naturalization be retained.

It is not the Commission's view, however, that this affirmation
of the English-language requirement puts it in opposition to
linguistic diversity. The Commission in no way wishes to
downgrade the importance of ethnic languages and traditions, nor
does it wish to deprive the United States of second- and
third-language resources. FPurther, it recognizes that many
native-born citizens do not speak English. Instead, this
recommendation for retention of the English-language requirement
affirms the Commission's view that English is an important, if
not an indispensable, tool for fully effective participation in

the U.S. political and economic systems.

While the Commission recommends retention of the English-
language requirement, it also recommends that the law be
modified to permit greater flexibility in granting citizenship
to older persons, regardless of their English-language ability.
The Commission supports this change because research has found
that older persons often have difficulty learning a second
language. FPurther, many of these persons do not have the
compelling need to speak English that younger lmmigrants may
have. Th:y are less likely to be in the labor market and
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dependent on the English language in their daily jobs. These
individuals should not be denied the privilege of citiszenship
because of their lack of proficiency in English If they are
;bll to qualify otherwise. Under the current law's 50/20
formula (at least 50 years old with 20 years of permanent
residence), an individual who comes to the United States at
the age of 70 has to wait until the age of 90 to naturalize if
he/she does not speak English. Under a fiexible formula for
naturalization, a petitioner (with a minimum age determined by
Congress) whose age and years of permanent residency in the
United States total more than a specific nusber and who meets
the other requirements for naturalization, could be eligible for
citizenship without meeting the English-language requirement.

Por example, if Congress were to set the required age/residency

combination a* 65, the following age/residency requirements are

among thos® which would exempt such persons: 50/15, 55/10, 60/5.
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" SECTION X. TREATMENT OF U.S. TERRITORIES UNDER U.S.

IMMIGRATION AND MATIONALITY LAWS*

THE SELECT COMNISSION RECOMMENDS THAT U.S. IAW PERMIT, BUT WOT
REQUIRE, SPECIAL TREATMENT OF ALL U.S. TERRITORIES

The U.S. territories of the Virgin Islands, Guam, the Northern
Marianas, American Samoa and the Commonwealth of Puerto Rico
are unique because of geography, population size and ethnicity,
economic base, political development and degree of partnership
in the federal system. This uniqueness has been reflected in
their treatment under the Immigration and Nationality Act:

Puerto Rico, the Virgin Islands and Guam are fully

covered by the Immigration and Nationality Act (INA),

which defines them as part of the geographic United
States and as states; their citizens are U.S. citizens.

*Commission vote

How should the territories be treated under the Immigration and
Nationality Act?

Q¥non 1: Continue the present governmental situation: Puerto

(1 vote Rico, the Virgin Islands and Guam are fully covered
by the INA; American Samoa and the Rorthern Mariana
Islands are given special treatment.

gguon 2: Permit, but not require, special treatment of all the
votes) territorles.

Pass
m
Absent
o
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* A covenant with the Northern Marianas regarding common-
wealth status explicitly limits application of the INA to
matters of citizenship and visa petitions for the immediate
relatives of U.S, citi s, giving the Northern Maria full
control over nonimmigrants and other aspects of immigration.
As tr hip is } 4 and 1th status
achieved, however, Congress has the power to modify this
covenant and will be free to extend all or other parts of
the INA to the Northern Marianas.

American Samoa is defined specially under the INA as an
*outlying possession of the United Stat * whose citizens
U.S. nationals. 1It has a separate igration code,
by the Secretary of the Interior, which controls the
admission and activities of of U.S. citizens and aliens
alike.
One of the Select Commission's explicit responsibilities
under Public Law !5-412 has been to conduct a study and
analysis of whether and to what extent the Immigration and
Rationality Act should apply to U.S. territories. During
the course of special consultations on this matter,
representatives of the Northern Marianas and American
Samoa strongly urged continuing the special treatment for
these territories. Representatives of Guam and the Virgin
Islands have also testified that they believe that special
treatment of their islands is justified in some instances.
Although representatives of Puerto Rico have expressed no
immediate dissatisfaction with their coverage under the INA,
some experts have testified that the commonwealth may require

special measures in the future.

Staff analysis shows that special treatment is indicated

for at least four of the territories.




American Samoa

To bring American Samoa fully under the INA would take a major

'ilort involving abrogation, renegotiation or judicial invali-

dation of treaties. Since these islands were ceded to the
United States, this country has been supportive of American
Samoa's attempt to retain its culture, patterns and lifestyle.
Essential to this effort has been the island's special status
that has permitted control of the immigration of both U.S.
citizens and aliens into the islands. America Samoa has a
population of only 30,000 and it could easily be overwhelmed
by immigration.

Northern Mariana Islands

A special commission is presently meeting and will be issuing
recommendations on the applicability of the federal laws to the
Northern Marianas. While the full application of the INA

to the Northern Marianas may occur once commonwealth status is
achieved, any large-scale immigration that might result from
such application would be likely to have an adverse effect on
land distribution. The islands' population is only 17,000 and
land is held under arrangements essential to the maintenance of

the culture of the islands.

The INA may have hindered Guamanian economic growth and fair
participation in the East Asian economic area. Eighty-five
percent of all tourists who go to Guam are Japanese and the visa
requirement has created some frustration, leading Delegate
Antonio Won Pat to introduce a Guam-specific visa waiver bill.
Impediments to obtaining visas facing Hong Kong residents,
especially those originally from mainland China, have stymied
the development of a tourist trade that could double tourism in
Guam and reduce reliance on Japanese investment. The INA
limitations on tourism, which may be appropriate for the
continental United States, make little sense when applied to an
island 9,000 miles from Washington, D.C. Even foreign fishing
crewmen have been prevented from coming ashore, including those

from the Trust Territories.

On the other hand, Guam has been inundated with nonimmigrants,
most of whom are temporary workers. Aliens make up 31.5 percent
of the employed work force; 60 percent of the construction work
force is composed of foreign workers. From 1952 to 1977 Guam's
Department of Labor certified temporary workers under the INA
through delegation of responsibility from the Attorney General.

That authority was transferred to the U.S. Department of Labor
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after it was determined that local control was ineffective, led
to a build-up of overstays and permitted an adverse impact on
wages. Problems still exist, however, and the Governor of Guam
has sought further tightening of the A-2 visa program with
authority in Guam to regulate the progranm.

Virgin Islands

Among the territories, the Virgin Islands has had the most
publicized immigration problems. During the 1970s, as a result
of a federal decision regarding temporary employment in resort
hotels, the temporary alien labor program expanded. By the end
of the decade, alien laborers constituted approximately one-half
of the Virgin Islands' labor force. A large number of

these workers violated their status and remained in the islands
illegally. 1In addition, because of its long coastline and
accessibilty to other English-speaking Caribbean islands, the
Virgin Islands has attracted other undocumented/illegal entrants.
An estimated 10 to 20 percent or more of the islands' population
of 120,000 is illegal. Representatives of the islands have
asked for special legislation designed to regularize the status
of some of the undocumented/illegal aliens and to terminate by
statute the H-2 program as it applies in the Virgin Islands.

Automatic extension of INA provisions or the Select Commission's
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proposal for legalization of undocumented/illegal aliens,
without considering the special needs of this territory, could

cause serious problems.

The Commission has been convinced that flexibility is needed in

dealing with the territories. Including all territories under
the INA without exception would merely exacerbate the immigration
problems that they now face or increase tensions between the
territorizs and the continental United States. There is also
1ittle likelihood that there will be sufficient personnel to
oversee effectively a uniform federal policy. Pederal depart-
ments and agencies responsible for the territories generally
understaff their territorial offices. INS has been unable to
police adequately island shores and interiors and the Department
of Labor has been equally unable to ensure the maintenance of
fair labor standards. On the other hand, mandating special
coverage for all of the territories, including Puerto Rico,
would not take into account the wishes of that territory.
Moreover, territorial governments are not always better equipped
than the federal government to manage the movement and activity
of aliens, and in specific instances have been found to be less
than effective. The Commission therefore recommends that U.S.
policy permit, but mot require, special treatment of all the

territories.




RECOMNENDATIONS AND VOTES OF THE
SELECT COMMTSSION ON IWATCRATION AND REPUCEE POLICY*

SECTION I. INTERNATIONAL ISSUES;

I.A.

77878 0 - 01

Better Understanding of International Migration

The Select Commission recommends that the United States con-
tinue to work with other nations and principal international
organizations that collect information, conduct research and
coordinate consultations on migratory flows and the tre
ment of international rants, to develop a better under-
standing of migration issues.

Commission vote: Yes-16
Revitalization of Pxisting International Organizations
The Select Commission recommends that the United States
initiate discussion through an international conferen on
ways to revitalize existing institutional arrangements (or
international cooperation in the handling of migration and
refugee problems.

Commission vote: Yes-16

Expansion of Bilateral Consultations

The Select Commission recommends that the United States
expand bilateral consultations with other governments,
especially Mexico and other regional neighbors, regarding
migration.

Commission vote: Yes-16

¥As former Repr: ntative Elizabeth Moltzman was no longer

of each vote taken at the meeting is fifteen rather than six-
teen.

7The Select Commission voted on a package of proposals that
form Recommendations I.A. through 1.D.

Votes on floor s to of fons ave
in place of the block vote on those issues.
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The Creation of Regional Mechanisms

The United Sta should initiate Aiscussions with regional
neighbors on the creation of mechanisms to:

* Discuss and make recommendations on ways to promote
regional -cooperation on the related matters of trade,
aid, investment, development and migration;

Explore additional means of cooperation for effective
enforcement of immigration laws;

Establish means for mutual cooperation for the protection
of the human and labor rights of nationals residing in
each other's countries;

Explore the possibility of negotiating a regional conven-
tion on forced migration or expulsion of citizens; and

Consider establishment of a regional authority to work
with the U.N, High Commissioner for Refugees and the
Intergovernmental Committee on Migration in arranging for
the permanent and productive resettlement of asyle: who
cannot be repatriated to their countries of origin.

Commission vote: Yes-16

SECTION II. UNDOCUMENTED/ILLEGAL ALIENS

IX.A.
I1.A.1.

Border and Interior Enforcement®

Border Patrol Funding

The Select Commission recommends that Border Patrol funding
levels be raised to provide for a substantial increase in
the numbers and training of personnel, replacement sensor
systems, additional lght planes and helicopters and other
needed equipment., .

Commission vote: Yes-15 Pass~1

TThe Belect Commission voted on two packages of proposals:
Recommendations ITI.A.1 through II.A.3 and II.A.7, and Recom-
mendations IT.A.5 and II.A.6.




Por:-of-Entry Inspections

The Select Commission recommends that port-ot-cntzy ln-poc-
tions be enhanced by increasing the number of prima
inspectors, instituting a mobile inspections task (o:cc and
replacing all outstanding border-crossing cards with a
counterfeit-resistant card.

Commission vote: Yes-15 Pass-1

Regional Border Enforcement Posts

The Select Commission recommends that regional border
enforcement posts be established to coordinate the work of
the Immigration and Naturalization Service, the U.S. Customs
Service, the Drua Enforcement Administration and the U.S.
Coast Guard in the interdiction of hoth undocumented/
illegal migrants and illicit goods, specifically narcotics.

Comm ion vote: Yes-15 Pass-1
Enforcement of Current Law
The Select Commission recommends that the law be firmly and
consis.ently enforced against U.S. citizens who aid aliens
who do not have valid visas to enter the country.

Commission vote: Yes-14 Absent-1

Nonimmigrant Visa Abuse

The Select Commission recommends that investigations of
overstays and student visa abusers be maintained regardless
of other investigative priorities,

Commission vote: Yes-16

Nonimmigrant Document Control

The Select Commission recommends that a fully asutomated
system of nonimmigrant document control should be
established in the Immigration and Naturalization Service
to allow prompt tracking of aliens and to verify their
departure. U.S. consular posts of visa {ssuance should be
informed of condepartures.

Commission vote: Yes-16
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Deportation of Undocumented/Illegal Miqrants

The Select Commission recommends that deportation and
removal of undocumented/illegal migrants should be effected
to discourage early retucn, Adequate funds should be
available to maintain high levels of alien apprehension,
detention and deportation throughout the year. Where
possible, aliens should be required to pay the transporta-
tion costs of deportation or removal under safeguards.

Commission vote: Yes-1S Pass-1

Training of INS Officers

The Select Commission recommends high priority be given to
the training of Immigration and Naturalization Servi
officers to familiarize them with the rights of aliens and
U.S. citizens and to help them deal with persons of other
cultural backgrounds. Purther, to protect the rights of
those vho have éntered the United States legally, the
Commission also recommends that immiqration laws not be
selectively enforced in the interior on the basis of race,
religion, sex, or national origin.

Commission vote: Yes-15 Pass-1

Economic Deterrents in the Workplace
Employer Sanctions Legislation

The Select Commission recommends that legislation be passed
making it illegal for employers to hire undocumented workers.

Commission votes:

Do you favor employer sanctions?
Yes~14 No-2

Do you favor employer sanctions with some existing form
of identification?

Yes-9 No-7

Do you favor employer sanctions with some system of more
secure identification?

Yes-8 No-7 Pass-1
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Enforcement Efforts in Addition to Employer Sanctions

The Select Commission recommends that the enforcement of
existing wage and working standards legislation be incrmased
in conjunction with the enforcement of employer responsibi~
lity legislation.

Commission vote: Yes-14 No-1 Pass-1

legalization

The Select Commission recommends that a program to legalize
:::oc::-nud/“lcq-l aliens now in the United States be
pted.

Eligibility for Legalization

The Select Commission recommends that eligibility be
determined by interrelated s of resid

date of entry and length of continuous residence——and by
specified grounds of excludability that are appropriate to
the legalization program.

Commission votes:

9 ty ould be determined by interrelated measure-
ment of residence. No one should be eligible who wa
not in the country before January 1, 1980. Congress should
establish a minimum period of continuous residency to
further establish eligibility,

Yes-16
The exclusion grounds for undocumented/illegal migrants
who otherwise qualify for legalization should be
appropriate to the legalization program.
Yes-12 Pass-1 Absent-2
Maximum Participation in the Legalization Prog

The Select Commission recommends that voluntary agencies and
community organizations be given a significant role in the
legalization program.

c ission vote: Yes-16

11.C.3.
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Legalization and Enforcement
The Select Commission recommends that lega

begin when appropriate enforcement mechanis
instituted.

Commission vote: Yes-16
Unqualified Undocumented/Illegal Aliens
The Select Commission recommends that those who are ineligi-
ble for a legalization program be subject to the penalties
of the Immigration and Nationality Act if they come to the
attention of immigration authorities.

Commission vote: Yes-12 No-4

SECTION III. THE ADMISSION OF IMMIGRANTS

II1.A.
IIL.A.1.

IIT1.A.2.

Bumhers of Immigrants
Mumerical Ceilings on Total Immiqrant Admissions

The Select Commission recommends continuing a system where
some immigrants are numerically limited but certain
others--such as {mmediate relatives of U.S. citizens and
refuqees——ar xempt from any ~'merical ceilings.

Commission vote: Yes-15 No-1

Numerically Limited Immigration

The Select Commission recommends an annual ceiling of 350,000
numerically limited immigrant visas with an additional 100,000
vis. vailable for the first five years to provide a higher
ceiling to allow backlogs to be cleared.

Commission vote:

tion 1. Provide an annual ceiling of 350,000 numer-
cally limited immiqrant visas with an additional
100,000 visas a able for the first five years to
provide a higher ceiling to allow backlogs to be cleared.

12 votes




II11.8,
III.8.1.

IIr.c.1.
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Option 2. Continue the present annual ceiling on immi-
gration (270,000) until effective enforcement is in
place and then consider raising the ceiling.

4 votes

Goals and Structure

Categories of Immigrants

The Select Commission recommends the separation of the two
major types of immigrants--families and independent
(nonfamily) immigrant: into distinct admissions
categories.

Commission vote: Yes-16

Pamily Reunification

The Select Commission recommends that the reunification of
famili should continue to play a major and important role
in U.S8. immigration policy.

Commission vote:
Recommendation flows from the combined votes for Recom-
mendations III.C.1. through III.C.S.

Immediate Relativ of U.S. Citizens

The Select Commission recommends continuing the admission
of immediate relatives of U.S. citizens outside of any
numerical limitations. This group should be expanded
slightly to include not only the spouses, minor children
and parents of adult citizens, but also the adult unmarried
sons and ghters and grandparents of adult U.S. citizens.
In the case of grandparents, petitioning rights for the
immigration of relatives should not attach until the
petitioner acquires U.S. citizenship.

sion votes:
i

five individual votes:
Spouses of U.S. citizens should remain exempt from the
numerical limitations placed on immigration to the United
States.

Yes-16

111.C.2.
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Numerically exempt all unmarried children of U.S. citizens,
~minor and adult.

Yes-14 No-2

Continue the present "practice which allows the numerically
unlimited entry of parents of adult U.S. citizens,.

Yes-16

The parents of minor U.S. citizen children should be
admitted,

Yes-3 No-13

Include grandparents of adult U.S. citizens in the numer-
ically exempt category but without the right to petition
for any other relatives until they acquire U.S. citizenship.

Yes-13 No-3

Spo-ses and Unmarried Sons and Daughters of Per ent
Resident Aliens

The Select Commission recognizes the importance of
reunifying spouses and unmarried sons and daughters with
their permanent resident alien relatives. A substantial
number of visas should be set aside for this group and it
should be given top priority in the numerically limited
family reunification category.

Commission vote:

Option 1. Continue the present practice which limits the
number of spouses and unmarried sons and daughters
admitted annually to the United States.

9 votes

Option 1A. Continue to admit the spouses of permanent
resident aliens within the numerical limitations, but
limit the immigration of sons and daughters to only those
who are minors and unmarried.

3 votes




IIr.c.3.

III.C.4.
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tion 2. Exempt the spouses and unmarried
H sons and
ughters of permanent residents from mtlcnl'ulluuon.

4 votes

Married Sons and Naughters of U.S. Citizens

The Select Commission recommends 1 nume

limited preference for the e Kicanly

rqer il T married sons and daughters of
Commission vote: Yes-15 No-1

Brothers and Sisters of U.S. Citizens

The Select Commission ds that the pr policy of

admitting all brothers and sisters of ad
within the numerical limitations be mnt‘llrx\fn::s. —

Commission vote:

({_F[on 1. Maintain the present practice which numerically
mits the immigration of brothers and sisters of adult

9 votes
bmro:::r ..':lh;lnlt- f);c provision for the immigration of
s rs of adul «8.
i ol gy ult U.S. ciizens from the new
No votes

%tlon 3. Provide for the numericall
y limited immigr
of unmarried brothers and sisters of adult U.S. c:ﬁ;:::?"

7 votes
nts of Adult Permanent Residents
The Select Commission recommends includi nume:
a
::::;::tpr:hum:- for certain parents o:qlﬂnlt ;\l':::vy\t
aliens. Such parents must be eld
children living outside the United lnu..'ﬂy endiheve v

Commisaion wote:

ion 1. Continue the present
% system which does not
v or the entry of parents of legal permanent n-ld::::.

3 votes

111.C.6.

I11.C.7.
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tion 2. Provide for the numerically limited entry of
parents of legal permanent residents.

2 votes

tion 3. Provide for the numerically limited entry of
parents of legal permanent residents when those parents have
an only child in the United States and are elderly.

11 votes

Country Ceilings

The Select Commission recommends that country ceilings
apply to all numerically limited family reunification
preferences except to that for the spouses and minor
children of permanent resident aliens, who should be
admitted on a first-come, first-served basis within a
worldwide ceiling set for that preference.

Commission vote:

Option 1. Maintain the present practice, with country

cellings applied to family reunification preferences.
2 votes

Option 2. gliminate country ceilings for family reuni-
fication preferences.

3 votes

Option 3. Raise country ceilings to partially accommodate
all sending countries,

2 votes

Option 4. Continue country ceilings for all family

reun cation preferences except that for the spouses
and minor children of permanent resident allens.

8 votes
Pass-1

Preference Percentage Allocations

The Select Commission recommends that percentages of the
total number of visas set aside for family reunification be
assigned to the individual preferences.
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Commission vote: . to enter as they qualify under the provisions of the
tion 1. ntain the present practice which assigns independent category.

percentages to numerically limited family reunification

preferences. 3 votes

vote 2. Create a small, numerically limited subcategory
%H:‘:—hdeptnd-nt mnqol"y for immigrants with exceptional
Option 1A. Maintain the present practice which assigns qualifications.
percentages to sumerically limited fami'y reunification
preferences and tc immigrants with special qualifications : 13 votes
in the independent category.

II1.D.3. Immigrant Investors
12 votes

Select Commission recommends creating a small, numerically
mn«l subcategory within the independent category to provide
o Righer preferences Lofore’ leselng vises ta for the immigration of certain investors. The criteria for the
Tover preterancas. T ore Cefore lesuing visas in entry of investors should be a substant amount of investment
foves praternces: or capacity for investment in dollar ter substantially greater
than the present $40,000 requirement set by regulation.

ion 2. Eliminate percentages for the numerically
“-lua

3 votes
Commission vote:

Independent Immigration Option 1. Make no special provision for investors.

The Select Commission recommends that provision be made
in the immigrant admissions system to faciliistz the
immigration of persons without family ties in the United
States.

Commission vote:

1 vote

Option 2. Make provision for investors by including them
on the Department of Labor Schedule A (if it is retained)
or, if not, by other regulation so investors can enter in

the independent category.
Recommendation flows from the combined votes for Recom—

mendations ITI.D.2, III1.D.3. and ITI.D.5. e

Special Immigrants Option 3. Create a small numerically limited subcate-
go:; or investors in the independent category but increase
The Select Commission recommends that "special® immigrants the amount of the investment to an amount significantly
remain a numerically exempt group but be placed within the greater than the present $40,000.
independent category.
15 votes
Commission vote: Yes-16

Immigrants with Exceptional Qualifications

The Select Commission recognizes the desirability of
facilitating the entry of immigrants with exceptional
qualifications and recommends that a small, numerically Commission vote:

limited category be created within the {M‘pcnd'nt dinn T. Wake no special provision for the immigration
cateqory for this purpose. of retirees,

II1.D.4. Retirees

The Select Commission recommends that no special provision
be made for the immiqration of retirees.

Commission vote: 10 eotes
Option 1. not craate a separate category for immi-
grants with exceptional qualifications but allow them
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guon « Do not create a special category for retirees
t e provision by requlation for their entry as
independent immigrants {f they can prove they have con-
tinuing income to be self-supporting.

3 votes

%100 3. Create a numerically small subcategory of
visas specifically for retirees in the independent
category.

3 votes
Other Independent Immigrants
The Select Commission recommends the creation of a category
for qualified independent immiqrants other than those of
exceptional merit or those who can qualify as investors.
Commission vote:
. Provide no means for entry of independent
mmigrants beyond special immigrants and immigrants
with special gualifications.
2 votes

Option 2. Provide a subcategory within the independent
category for other qualified immigrants,

13 vote: 1

Selection Criteria for Independent Immigrants
The Select Commission believes that specific labor market

criteria should be established for the selectidn of independent

immigrants, but is Adivided over vhether the mechanism should
be a streamlining and clarification of the pr nt labor

certification procedure plus a job offer from a U.S. employer,

or a policy under which independent immigrants would be
admissible unless the Secretary of Labor ruled that their
immigration would be harmful to the U.S. labor market.

Comm ion vote:

%lon 1. Revise the present labor certification procedure
a require prospective (mmiqrants to have U.S. job offers.

7 votes
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tion 2. Revise the labor certification procedure to
make prospective independent i{mmigrants admissible unless
the Secretarv of Labor has certified there are sufficient
workers and require prospective immigrants to have U.S.
job offers.

No votes
Option 2A. Revise the labor certification procedure to
make prospective independent immigrants admissible unless
the Secretary of Labor has certified there are sufficient
workers but do not require a U.S. job offer.

7 votes
Option 3. Point system based on multiple criteria.

2 votes

Country Ceilings

The Select Commission a fixed-pe age limit

to the independent immigration from any one country.

Commission vote:

Option 1. Do not impose per-country ceilings on indepen-
dent immigration.

4 votes

Option 2. Do not impose per-country ceilings on indepen-
dent immigration but bar independent immigration to
nationals of any country where immigration in the family
reunification category exceeded 50,000 in the preceding
year, or, if administratively feasible, in the same year.

1 vote
Option 2A. Continue annual per-country ceiling of 20,000
and reduce the number of visas available in the indepen-
dent cateqory to natives of a country by the number used
by that country in the numerically limited family reuni-
fication category.

3 votes

tion 3. Establish a fixed, uniform numerical ceiling
on independent immigration from any one country.

No votes
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H‘“’" 4. Establi
sh a fixed
ependent immigration from any one coonel ® 1imit on in-
LY.

8 votes

Plexibility in Immigration Policy

iew Mechanism for Plexibiliey

Crvate an Immi dome:
< gration Advi
nternational conditions .::'Lmﬁ ;:a"“" forariod
nges |
Commission vote: Yes-6 No-9 P ’
The Select Commis: menbe:
ion re
e ke s commends that
and SCM:: lubco-l ittees vu;‘ﬂ’t‘gnuonr. o
ks P congultation wit
‘“",,K :;:::‘and Labor, prepare an 2n:ﬁ. S ocanate ot
SoTata T oy C and international situati ool
«S. immigration policy. FIEEene a8 Sy

=1

Commission vote: Yes-16

===TION IV. PHASING IN

NEW _PROG
The sala " RAMS RECOMMENDED BY THE SELECT COMMISSION
the n)o" ommission recommends a coo
T Programs it has proposed tdinated phasing {n of

Commission vote: Yes-i2 No-1
Pa.

-3

SECTION v,
REFUGEE AND MASS PIRST ASYLUM 1SSUES

V.A.

V.A.l.

The Admission of Refugees

The Select Commi
Act of 1980 wnien” son Sndorses the provisions of

of visas all cover the definition o the Refugee
allocated.* ocated to refugees and how nfc::“mm'r:h. s
are

Commission vote: Yes-11 No-3

Allocation of Refugee Numbers

The Select Commission recommends that the U.S. allocation
a specific refugee racteristics. Numbers should
nd 1£1 £ cha i ould Le

Absent-1

——

*The Select Commission voted

t
Ofm the Recommendations in V.on,. ,',"g"‘z‘m°$ proposals that
e Voo .D.

immigration levels.
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provided--not by statute but in the course of the allocation
process itself--for political priwoners, victims of torture
and persons-under threat of death.

Commission vote: Yas-ll no-3 Absent-1

Mass First Asylum Admissions®

planning for Asylum Emergencies
The Select Commission recommends that an interagency body be
established to develop procedures, including contingency
plans for opening and managing federal proc ing centers,
for handling possible mass asylum emergencies.

Commission vote: Yes-12 No-3 Pass-1

Comm e

Determining the Legitimacy of Mass Asylum Claims

The Select Commission recommends that mass asylum applicants
continue to be required to hear an individvalized burden of
proof. Group profiles should be developed and used by pro-
cessing personnel and area experts (see Recommendation V.8.4.)
to determine the legitimacy of individual claims.

Commission votes: Yes-13 No-1 Absent-1

Comm ission @

Developing and Issuing Group Profiles

The Select Commission recommends that the responsibility for
developing and issuing group profiles be given to the U.S.
Coordinator for Refugee Affairs.

Commission vote:
(On specific motion to give responsibility to the 1.S.
Coordinator for Refugee Affairs)

Yes-10 No-4 Absent-1

Asylum Admissions Officers

The Seiect Commission recommends that the position of Asylum
Admissions officer be created within the Immigration and
Naturalization Service. This oZficial should be schooled

tn the procedures and techniques of eligibility determinations.
Area experts should be made available to these processing

FThe Select Commission voted on a package of proposals that
form Recommendations V.B.2 through V.B.S.
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personnel to provide information on conditions in the source
country, facilitating a well-founded basis for asylum
determinations.

Commission vote: Yes-14 Absent-1

Asylum Appeals

The Select Commission holds the view that in each case a single
asylum appeal be heard and recommends that the appeal be heard

by whatever institution routinely hears other immigration appeals.

Commission vote: Yes-13 No-1 Absent-1

Refugee Resettlement®
The Select Commission endorses the overall prog s and principles
of refugee resettlement but t note of chang that are needed
in the areas of cash and medical assistance progr. » strategies
for resettlement, programs to promote refugee self-sufficiency
and the preparation of refugee sponsors.

Commission vote: Yes-11 No-3 Absent-1
State and Local Governments

The Select Commission recommends that state and local governments
be involved in planning for initial refugee resettlement and that
consideration be qiven to establishing a federal program of impact
aid to minimize the financial impact of refugees on local services.
Commission vote: Yes-9 to-3 Pass-1 Absent-2

Refugee Clustering
The Select Commission recommends that refugee clustering be
encouraged. Mechanisms should be developed, particularly within
the woluntary agency network, to settle ethnic groups of similar
backgrounds in the same areas.

Commission vote: Yes-11 No-3 Absent-1
Resettlement Benefits

The Select Commission recommends that consideration be given to
an extension of federal refugee assistance reimbursement.

Commission vote: Yes-9 No-3 Pass-1 Absent-2

The Select Commission voted on package of proposals that
form the Recommendations in V.A., V.C. and V.D.

7°-876 0 ~ 81 - 23
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Cash-Assistance Programs

The Select Commission recommends that stricter regulations be
imposed on the use of cash-assistance programs by refuqees.

Commission vote: Yes-11 No-3 Absent-1

Medical-Assistance Prograns

The Select Commission recommends that medical assistance for
refugees should be more effectively separated from cash-
istance programs.

Commission vote: Yes-1l No-3 Absent-1
Resettlement Goals

Select Commission recommends that refugee achievement of
ey ufficiency and adjustment to living in the United
be reaffirmed as the goal of resettlement.

e of this goal, "survival® training--the attainment of
basic levels of language and vocational skills-——and vocational
counseling should be emphasized. Sanctions (in the form of
termination of support and services) should be imposed on
refugees who refuse appropriate job offers, if the sanc~
tions are approved by the voluntary agency responsible for
resettlement, the cash-assistance source and, if involved,
the employment service.

ion vote: Yes-11 No-3 Absent-1

The Select Commission that imp! in the
orientation and preparation of sponsors be promoted.

Commission vote: Yes-11 No-3 Absent-1

Administration of U.S. Refugee and Mass Asylum Policy*

Commission vote: Yes-1l No-3 Absent-1

Streamlining of Resettlement Agencies

The Select Commission recommends that the Administration,
through the Office of the Coordinator for Refugee Affairs, be
directed to examine whether the program of resettlement can

TTe Belect Commisslion voted on a package of proposals that
form the Recommendations in V.A, V.C. and V.D.
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be streamlined to make government rticipatio

sponsive to = A n (coubeys
Particular

wvhether exc

Commission vote: Yes-10 No-3 Absent -2

U.S. Coordinator for Refugee Affairs

The Select Commission recommends that the office of the 1.8.
Coordinator for Refugee Affairs be moved from the State
Department and be placed in the Executive Office of the

President,
Commission vot

n:: on to ete this recommendation failed by a vote
of:

Yes-2 No-12 Absent-1

Motion to move the Coordinator's Office to the E
Office of the President: xecutive

Yes-11 No-3 Absent-1
MONIMMIGRANT ALIENS

VI.A.

Monimmigrant Adjustment to Immigrant Status

The Select Commission recommends that the
present sys
under which eligible nonimmigrants and other n:y
permitted to adjust their status into all immigrant cate-
gories be continued,
Commission vote:

Shou nonimmigrant and illegal aliens be permitted to
adjust to permanent resident status in the United States
rather than returning home to obtain a visa?

tion 1l: Continue the present system which permits
nsiuu-‘nu into all immigrant categories.

9 wotes

%fucm 1A. (Ploor Amendment) Allow all persons quali-
or immigrant visas to adjust their status,
including those groups not now eligible to do so.
1 vote
Option 2: Bar adjustment into any {mmiqrant category.

No votes
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ion 31 Allow adjustment into the family but not the
g%mﬁnnt category.

6 votes

Poreign Students*
Foreign Student loyment

The Select Commission recommends that the United States
retain current restrictions on foreign student employment,
but expedite the processing of work authorization requests;

1 1 should be controlled
through the measures recommended to curtail other types of
{llegal employment,

Commission vote: Yes-13 Pass-1 Absent-1

Otero Amendment. Eliminate off-campus foreign student
employment.

Yes-3 No-10 Absent-1

Puployment of Foreign Student Spouses

The Select Commission ds that the sp of foreign
students be eligible to request employment authorization
from the Immigration and Naturalization Service under the
same conditions that now apply to the spouses of exchange
visitors.

Commission vote: Yes-13 Pass-1 Absent-1

Subdivision of the Poreiqn Student Cateqory

The Select Commission recommends dividing the present all-
inclusive P-1 foreign gory b g
a revised P-1 class for foreign students at academic insti-
tutions that have foreign student programs and have demon-
their capacity for responsible foreign student
ement to the Immiqration and Naturalization Service; a
revised P-2 cl for & at other demic institutions
authorized to enroll foreign students that have not t
demonstrated their capacity for responsible foreign student
management and a new P-3 class for language or vocational
students. An additional P-4 class would be needed for the
spouses and children of foreign students.

Commission vote: Yes~-13 Pass-1 Absent-1

FThe Select Commission voted on a package of proposals that
form ions VI.B.1 vi.D

.




321

Authorization of Schools to Enroll Toreign Students

The Select Commission that the ibility

for authorizing schools to enroll foreign students be s
transferred from the Immigration and Naturalization Service \
to the Department of EBducation.

Commission vote: Yes-13 Pa 1 Absent-1

Mministrative Pines for Delinquent Schools

The Select Comaission recommends establishing a procedure
that would allow the Immigration and Naturalization Service
to impose administrative fines on schools that neglect or
abuse r foreign student ponsibilities (for example,
failure to inform INS of changes in the enrollment status
of foreign students enrolled in their schools).

Commission vote: Yes-13

Pasa-1 Absent-1

Tourists and Business Travelers* V1.0.4
Visa Waiver for Tourists and Business Travelers from Selected
Countrl -

The Select Commission recommends that visas be waived f-r

tourists and business travelers from selected countries who

visit the United States for short periods of time.
Commission vote: Yes-13

Pass-1 Absent-1

Improvement in the Processing of Intracompany Transferee Cases

The Select Commission recommends that U.S. consular officers

be authorized to approve the petitions required for intra-

company transfers.
Commission vote: Yes-13

Pass-1 Absent-1

Medical Personnel*

Elimination of the Training Time Limit for Poreign Medical
00 radustes

The Select Commission recommends the elimination of the

present two- to three-year limit on the residency training

of foreign doctors.
Commission vote: Yes-13

Pass-1 Absent-1

TThe Select Commlission voted on a package of proposals that
form Recommendations VI.B.1 through VI.D.4.
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Revision of the Visa Qualifying Exam for Poreign Doctors

The Select Commission recommends that the Visa Qualifying
Exam be revised to deemphasize the significance of the
Exam's Part I on basic biological science.

Yes-13 Absent~1

Commission vote: Pass-1

AMmission of Foreign Nurses as Temporary Workers

The Select Commission recommends that qualified foreign
nurses continue to be admitted as temporary workers, but
also vecommends that efforts be intensified to induce more
U.S. nurses who are not currently practicing their
professio to do so.

Yes-13 Absent-1

Commission vote: Pass-1

Jcreening of Foreign Nurses Applying for Visas
D

e Select Commission recommends that all foreign nurses who
apply for U.S. visas continue to be required to pass the
exahination of the Commission on Graduates of Foreign
Nursing Schools.

Codmission vote: Yes-13 Pass-1 Absent-1

f-2 Temborary Workers

The Depattment of Labor should recosmend changes in the R-2
program which would improve the fairne of the program to
both U.S. ¢orkers and ployers. d ch should:

* Improve the timeliness of decisions regarding the
admission 'of H-2 workers by streamlining the appli-
cation process;

Kemove the c\ rent economic disincentives to hire U.S.

werkers by reluiring, for example, employers to-pay
PIZA and unemployment insu e for H-2 workers; and

maintain the h\cr certification by the U.S. Department
of Labor.

The Commission beliaves that government, employers and
unions should coopstwte to end the dependence of any
industry on a constant supply of H-2 workers.
The above does not exclude a slight expansion of tne program.
Yes-14 No-2

Commission vote:
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Authority of the Attorney General to Deport Nonimmigrants

The Select Commission that e Yy
authority be given to the Attorney General to institute
deportation proceedings against nonimmiqgrant aliens when
there {s conviction for an offense subject to sentencing
of six months or more.

Commission vote: Yes-11 Pass-2 Absent-2

SECTION VII. ADMINISTRATIVE ISSUES

VII.A.

VII.A.2.

Pederal Agency Structure

The Select Commission recommends tha* the present federal
agency structure for administering U.s. immigration and
nationality laws be retained with v isauance and the
attendant policy and requlatory mec sms in Depart-
ment of State and domestic operations and the attendant
policy and regulatory mechanisms in the Immigration and
Naturalization Service of the Department of Justice.

Commission vote: Yes-10 No-3 Absent-2

Ochi Amendment: Transfer immigrant visa issuance from
State to INs.

Yes-4 No-9 Absent-2

Immigration and Naturalization Service

Service and Enforcement Punctions

The Select Commission recommends that all major domestic
immigration and nationality operations be retained within
the Immigration and Naturalization Service, with clear
budgetary and organizaticnal separation of service and
enforcement functions,

Commission vote: Yen-14 Absent-1
Head of the INS
The Select Commission recommends that the head of the Immi-
gration and Naturalization Service be upgraded to Director
at a level similar to that of the other major agencies
within the Department of Justice and report directly to the
Attorney General on matters of policy.

Commission vote: Yes-14 Absent-1
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Professionalism of INS Employees

The Select Commission vecommends the following actions be

taken to imp

and sensitivity of

Immigration and Maturalization Service employees:

Establish a code of ethics and behavior for all INS
employees;

Upgrade employee training to include meaningful courses
at the entry and journeymen levels on ethnic studies and
the history and benefits of immigration;

Promote the recrultment of new employees with foreign .
lanquage capabilities and the acquisition of foreign
lanquage skills in addition to Spanish--in which all
officers are now extensively trained--for existing
personnel;

Sensitize employees to the perspectives and needs of the
persons with whom they come in contact and encourage INS
management to be more sensitive to employee morale by

improving pay scales and other conditions of employment;

Rewvard meritorious service and sensitivity in conauct of
work;

Continue vigorous investigation of and action against all
serious allegations of ance, malfeasance and
corruption by INS employees

Give officers training to deal with violence and threats
of violence;

Strengthen and formalize the existing mechanism for
ewing administrative complaints, thus permitting the
igration and Waturalization Service to become more
re of and responsive to the public it serves; and

Make special efforts to recruit and hire minority and
women applicants.

Commission vote: Yes-14 Absent-1

Structure for Immigration Mearings and Appeals

Article I Court

The Select Commission recommends that existing law be amended
to create an immigration court under Article I of the U.S.
Constitution.

Commission vote: Yes-8 no-4 Pass-1 Absent-2
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Resources for Article I Court

The Select Commission urges that the Court be provided with
the necessary support to reduce existing backlogs.

Commission vote: Yes-8 No-4 Pass-1 Absent-2

Mdministrative Naturalization

The Select Commission recommends that naturalization be made

an administrative process within the Immigration and Naturali-

zation Service with judiclal naturalization permitted when
practical and requested. It further recommends that the
significance and meaning of the process be pr rved by
retaining meaningful group ceremonies as the forum for the
actual conferring of citizenship.

Commission vote: Yes-14 Absent-1

Review of Consular Decisions

The Select Commission recommends that the existing informal
review system for consular decisions be continued but im-
proved by enhancing the consular post review mechanism and
using the visa case review and field support process of the
State Department as tools to ensure equity and consistency
in consular decisions.

Commission vote: Yes-11 No-3 Absent-1

Immiqration Law Enforcement by State and Local Police

The Select Commission recommends that state and local law
enforcement officials be prohibited from apprehending
persons on immigration charges, but further recommends that
local officials continue to be encouraged to notify the
Immigration and Waturalization Service when they suspect a
person who has been arrested for a violation unrelated to
immigration to be an undocumented/illegal alien.

Commission vote: Yes-13 No-1 Absent-1

SECTION VIII. LEGAL ISSUES

VIII.A.

Powers of Immigration and Naturalization Service Officers*®

FThe Select Commission voted on a package of proposals that

ecC
form Recommendations VIII.A.l. through VIII.A.3,

VIII.A.L.

VIII.A.2.
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Temporary Detention for Interrogation

The Select Commission recommends that statutes authorizing
Immigration and Naturalization Servi enforcement activi-
ties for other than activiti on the horder clearly
provide that Immigration and Naturalization Service
Officers may temporarily detain a person for interrogation
or a brief investigation upon reasonable cause to believe
({based upon articulable facts) that the person is
unlawfully present in the United States.

Commission vote: Yes-1l4 Absent-1
Arrests With and Without Warrants
The Select Commission recommends that:

* Arrests, effected with or without the authority of a
warrant, should be supported by probable cause to believe
that the person arrested is an alien unlawfully present
in the United States;

Warrantless arrests should only be made when an INS offi-
cer reasonably believes that the person is likely to flee
before an arrest warrant can be obtained;

Arrest warrants may be issued by the Immigration and
Naturalization Service District Directors or Deputy
District Directors, the heads of suboffices and Assistant
District Directors for Investigations acting for the
Attorney General; and

Persons arrested outside the border area without a warrant
should be taken without unnecessary delay before the
Immigration and Naturalization Service District Director,
Deputy District Director, head of suboffice or Assistant
District Director for Inwv: igations acting for the
Attorney General or before an immigration judge who will
determine if sufficient evidence exists to support the
initiation of deportation proceedings. With respect to
arrests at the border, persons arrested without a warrant
should be taken without unnecessary delay before an

immigration judge or a supervisory, responsible Immigration

and Maturalization Service official who will determine
wvhether sufficient evidence exists to support the
initiation of Adeportation proceedings.

Commission vote: Yes-14 Absent-1
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Searches for Persons and Evidence

The Select Commission recommends that the Immigration and
Nationality Act include provisions authorizing Immigration
and. Raturalization Service officers to conduct searches:

* With probable cause either under the authority of
judicial warrants for property and persons, or in
exigent circumstances;

Upon the receipt of voluntary consent at places other
than residences;

When searches pursuant to applicable law are conducted
incident to a lawful arrest; or

At the border.
c sion vote: Yes-14 Absent-1
Evidence Illega’ly Obtained

The Select Commission recommends that enforcement officials
using illegal means to obtain evidence should be penalized,
The evidence thus obtained should not we excluded from
consideration in deportation cases.

Commission vote:

I") lence illegally obtained be excluded in deporta-
tion cases?

tion 1. Enforcement officials using illegal means to
obtain evidence should be penalized. The evidence thus
obtained should not be excluded from consideration in
deportation cases.

10 votes

Option 2. Provide by statute that court decisions relating
evi

to the admissiiility in federal criminal ca of
dence illegally obtained shall apply to deportation
proceedings.
3 votes
Absent-2
Right to Counsel

The Right to Coursel and Notification of that Right

VIII.B.2.

viIir.c.

VIII.C.1.
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The Select Commission recommends that the right to counsel
and notification of that right be mandated at the time of
exclusion and deportation hearings and when petitions for
benefits under the INA are adjudicated.

Commission votes:

Should the right to counsel and a notification of that
right, at least, be allowed at the time of exclusion
and deportation hearings and adjudication hearings?

Yes-12 No-1 Absent-2

Should the right to counsel and a notification of that
right be extended to any time after arrest or temporary
detention?

Yes-7 No~-6 Pass-1 Absent-1

Counsel at Government Expense

The Select Commission recommends amending the current law
to provide coun at government expense only to legal
permanent resident aliens in deportation or exclusion
hearings, and only when those aliens nnot afford legal
counsel and alternative sources of free legal services are
not available.

Commission vote:

Should the current law be amended to provide counsel at
government expense only to lawful permanent residents

in deportation or exclusion hearings and only when aliens
cannot afford legal services and when there are no free
services for legal services?

Yes-12 No=-2 Absent-1

Limits on Deportation
Revision of Section 244 of the Immigration and Nationality Act

The Select Commission recommends that the words “extreme
hardship® in Section 244 of the Tmmigration and Rationality
Act be changed to "hardship.” And that the reference to
congressional confirmation of suspension of deportation be
eliminated from this section.

Commission vote:
Should the words "extreme hardship® in Section 244 of the
INA be changed to “hardship?®

Yes-11 No-1 Pass-1 Absent-2
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Should the reference to co
eliminated? ngressional confirmation be

Yes-9 Ne-4 Absent-2

Long-Term Permanent Residence as a Bar to Deportation

Commission Vote:
Should long-term, lawful permanent residence i

n the
United States be a bar to the deportation of permanent

resident alie except in the case of ali comm
certain serious crimes? R =

Option 1: Retain present policy.

3 votes

Option 2: Bar institution of deportatinn proceedings
agqainst long-term permanent resident aliens who Mvz
committed deportable offenses (except in cases where
heinous crimes are committed); bar the institution of
deportation proceedings against permanent resident aliens
who are under the age of 18 and have committed deport-
;::a ollnr‘au-d(cl:'pt in cases where heinous crimes have
n committed), regardless of the
in the United States. IeAPEEIEE SeStommes

5 votes
Pass-5 Absent-2
Exclusions
Grounds for Exclusion
groomds should rot be retained.  The Select Camission )
recommends that Congress reexamine the grounds for exclusion

set forth in the INA.

Commission vote:
Should the present grounds of exclusion be retained?

Yes-3 No-13

Should Conqgress reexamine the grounds for exclusion pre-
sertly set forth in the INA?

Yes-13 Absent-2

VIII.D.2.
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Reentry Doctrine

The Select Commission recommends that the reentry doctrine
be modified so that returning lawful permanent resident

aliens (those who have departed from the United States for
temporary purposes) can reenter the United States without
being subject to the exclusion laws, except the following:

* Criminal grounds for exclusion {criminal convictions
while abroad);

Political grounds for exclusion;
Entry into the United States without inspection; and
Engaging in persecution.

Commission vote:

Should lawful permanent residents be subject to all of
the grounds of exclusion upon thelr return from tem—
porary visits abroad?

option 1: Make no change in current law,
no votes

tion 2: Make no change in the existing law but
suggest standards to interpret the Supreme Court's ex-
ception to the reentry doctrine which states that an
*{nnocent, casual, and brief® trip abroad does not
meaningfully interrupt one residence in the United
States and should nut be regarded as a separate entry
in the case of permanent resident aliens.

3 votes
Option 3: gliminate the reentry doctrine entirely.
2 votes

Option 4: Modify the reentry doctrine so that returning
permanent residant aliens (i.e., those who have departed
from the United States for temporary purpose ) could
reenter the U.S. without being subject to the exclusion
laws except the following:

a. Criminal grounds for exclusion (criminal convictions
while abroad);

b. Political grounds for exclusion;

¢. Entry into the U.5. without inspection; and

4. Engaging in persecution.

8 votes

Absent-2
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SECTION IX. LANGUAGE REQUIREMENT POR NATURALIZATION
The Select Commission recommends that the current English-
language requirement for naturalization be retained, but
also recommends that the English-language requirement be
modified to provide a flexible formula that would permit
older persons with many years of permanent residence in
the United States to obtain citizenship without reading,
writing or speaking English.
Commission vote:
Should the current English~-language requirement for
naturalization be changed?
Option 1: Eliminate the English-language requirement.
2 votes
Option 2: Retain the English-language requirement.
2 votes

tion 3: Retain the English-language requirement, but
urther modify it for older persons.

9 votes

Absent-2

SECTION X. TREATMENT OF U.S. TERRITORIES UNDER U.S. IMMIGRATION AND
FATIONALITY LAWS e ..

The Select Commission recommends that U.S. law permit, but
not require, special treatment of al} U.S. territories.
Commission voterl.: Sluara
How should the territories be treated under the Immigra-
tion and Mationality Act?

tion l: Continue the present governmental situation:
Puerto Rico, the Virgin Islands and Guam are fully
covered by the INA; American Samoa and the Northern
Mariana Islands are given special treatment.
1 vote

ion 2: Permit, but not require, special treatment of
e territories.

11 wotes
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SUPPLEMENTAL STATPMENTS OF COMMISSIONERS

STATEMENT OF COMMISSIONER PATRICIA ROBERTS RARRIS

Establishing Bmplovee Eliqibility (II.B.1)

I strongly oppose any national identification system to
deal with a minority of the inhahitants of this country,
particularly the use of the social security number or card.
Such use would encourage forgery and misuse of social security
numbers, y ing our ping system.

*Recommendations to which these supplemental statements
refer are noted in parentheses.

77-876 0 - 81 - 2%
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STATENENT OF CHAIRMAN THEODORE M. HESBURGH

The final report of the Select Comm
:::::::Illymm: :?ﬂvldul vievs of any oo:.:?nu?m;h:: 3!:“
al each of us wrote his or her
be different in some particulars Like e e
. other 1
:::;.cop‘:o::w‘a:;tzr:o offer supplemental views ;:n a v :::z;y;:" ot
Ly e vilen & covered somewhat differently than I personally

Plexibility and The Immigration Advisory Council (III.E.

1 am sorry that the Commission
:.-antlun Advisory Council by a n::’;:‘;du: ;lrop:::: it
Nﬁ:::n::tgvot Peter W. Rodino, Hamilton Pish and others, I
poonie H s important to provide a mechanisa for adj i the
Ao; of immigrants which we admit to the United Stat -
[:-r ically, perhaps every other year in relation to changed
nternational and/or domestic circumstances. =

Long experience shows that it is extre
mely difficult
s:wt;:';w‘:r-m::tmc:“br“:‘-“" and that th!ro is en‘:‘: on:m;nncy
pable of coordinati all as
and analysis on the impact of mtqnnt:qu\d n!g;::: :: 3:“""
in relation to changed international and domestic

Mn :nvu ™ longitudinal ri

refugees on the United Sta « We need

Tes ;::h under a coordinated research program instead o:“::-: we
oo 2 l:' T arch which is often duplicative and sometimes
pecially targeted to the interests of its governmental sponsor .

Without such a Council it will be extremely dif
2:::;:4.:".““0“ tive annual recommendation !;r !h:‘g:!'u;l
aioeces mnul.hbh research as to whether numbers should be
et bkt e light of changed circumstances. Almost everyone
.:- s "l" the U.S. fertility rate goes up, that would suggest
— m::‘-::l;nmm" and vice versa. If unemployment goes
o iaay wdu ggest a greater capacity to absorb numbers in
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The Immigration Advisory Council, as proposed, would not
create another bureaucracy or even another operating agency. It
would be strictly advisory and con: st of five distinguished
Americans without any particular axes to grind. Only one of its
members, the Chairman, would have to serve full time, along with a
very small aff of persons, some of whom could be detailed from
other agenciel

The Immigration Advisory Council could be extre ely useful in
serving a few other advisory functions which no other agency in
government is capable of pertforming. Por example, in its annual
reports, it could take note of policy conflicts between agencl

sometimes occur between the INS of the Justice Department and
the Visa Office of the State Department, and make recommendations
directly to the President for the clarification of such conflicts.
One other advisory task which could be igned the Council would
be to study and make reports on exemptions from the Immigration
and Nationality Act for the territories. At the nt time,
speclal may be ded on an ad hoc ba through
regulation or legislation, but no one in the government has the
clear responsibility for mcnitoring the issue and making
recommendations to Congress.

Reunification (III.C.

While I favor the priority given to family reunification
cannot agree with the dilution of the emphasis on the reunifl
of immediate families--spouses and unmarried children-~reflec
in the decision to continue a preference for brothers and sisters
of U.S. citizens (III.C.4.).

Once we accept the ldea of limitation, the question becoumes
where do we limit. The inclusion of preference for brothers and
sisters of adult U.S. citizens creat a runavay demand for v
The authors of the present law recognized that the
tremendous demand by providing 24% of the total visas to be used
among all preferences for brothers and sisters. This clearly
undermines the ability of husbands, wives and minor children of

The situation is rapidiy worsening.
In 1978, there were f 11ion brothers ana
sisters with numbers waiting for v ne r later, the
aumber had more than doubled to over a half a million. The reason




337

Once any person .nters the country under any
and becomes naturalized, the demand for the admission
rothers and sisters increases geometrically.

I do not believe we should continue a preference in which
there will be an ever-multiplying demand to immigrate totally
disproportionate to the number of visas available, creatina
tremendous political pressures for periodic backlog c rance, and
which, in the meantime, K scarce visas away from those trying
to reunify their immediate families.

To illustrate the potential impac:, assume one foreign-born
marcied couple, both naturalized, each with two siblings who are
also married and each new nuclear family having three children.
The foreign-horn married couple may petition for the admission of
their siblings. Each has a spouse and three children who come
with their parents. Rach spouse is a potential source for more
immigration, and so it goes., It is ible that no less than 84
persons would become eligible for visas in a relatively short
period of time. Although I voted to keep a preference for
unmarried brothers and sisters, T tend to share Senator Simpson's
view that there should be no special preference for them in the
family reunification category. Instead, they could compete--with
the natural advantage they po: over unrelated individuals--in
an enlarged independent category.

Country Ceilings (III.C.6.)

1 am pleased that the Commission voted to eliminate country
ceilings with respect to the reunification of spouses and minor
children with the parents of permanent resident aliens. This a
clear vote for a nationality-fre unbiased method of reunifying
immediate families not determin by nationality considerations.
The idea that persons from several countries would dominate
immiqracion if we eliminatead country ceilings and other family
pre ences does not frighten me, as long as there is opportunity
for "nev seed” immigrants to come from countries which do not have
a strong basis for family reunification and as long as immigrants,
and especially their children, continue to he integrated

effectively into American 1life, as research shows to be the case.

It should be clear that no individual would be discriminated
against by the elimination of country ceilings. All individuals
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A simply have to wait their fair turn in line. The maintenance
;?u:.ountrs Lnan-, which I oppose, does discriminate against
persons from countries with high demand, a discrimination against
individuals by reason of nationality, which is a principle inimical
to American ideals. 1 cannot see how any foreign policy problems
would occur. Why should any nation have the right to tell us we
cannot reunify families on a first-come, first-served basis free
of nationality bias!

I believe that the Commission made a wise recommendation to
separate independent or nonfamily related immigrants from those
who come to reunify families. By including the brothers and

nce system, it will r-t;tlh: po;;k:te

e a substantial increase in the proportion o ndepende
::m::unts. I believe this was a mistake because most independent
immiqrants are persons with tremendous drive, ambition and often a
strong desire to become Americans precisely because this is a
country of opportunity and freedom. Moreover, there are some
countries that because of the accidents of history, do not have a
stronq basis for family reunification and persons in those
countries--whether from Ireland or the Metherlands or newer
African countries--do not have much opportunity to migrate under a
policy which is so heavily dominated by family reunification.

Investors (I11.0n.3.)

I also take this opportunity to register my dissent from the
creation of a preference for investors. When immigration is so
strictly limited, it must be, it seems wrong to set aside 2,000
visas, out of a total of 350,000, for persons who come primarily
to invest. There is nothing wrong with persons who wish to invest
and investment is good for the U,S.A., but the rich should not be
able to huy their way into this country.

Employer Sancticns (I1.B.1.)

I came to the conclusion early in our Adeliberations that it
is wrong to exempt employers from hiring illegal aliens when it is
unlawful for others to harbor them, especially when the
reason that illeqal aliens come to the United Sta is
Once having concluded that an employer sanctions law is
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the essential question is how to make such a law wo

having it discriminate against minority groups, dh::p:::;o::c

workplace or placing too qreat a burden on employers and eligible

employees. The answer lies in some reliable method of employee

identifi ion which all of us who are eligihle would have to

3:::“:; :mcn we -nglie:!or a new job. Most Commissioners agree
at answer, but disagree wi

of identification that nhoZld be ;:Q:’.P'c‘ e

My own preference is for an upgraded, counterfeit-resistant
social security card. It would be less costly to improve the
soclal security card and more likely to receive acceptance than a
totally new system, It would be against the law to oblige persons
to show it excent in strict accordance with the law; no one would
have to carry it with them; and everyone--not just aliens--would
have to use it when applving for a job,

Since the only way an employer could incur a nalt:
if they failed to ask for and sezqsuch a card, lllp:“anl:ouw be
employees--including the minorities who are often Aiscriminated
against now--would have hetter protection than ever before against
unfair competition and against discrimination. I am also confident
that criteria can be established which would protect us all against
the social security card being used to unfairly invade privacy.

An important element in having a reliable stem vhich must
be addressed has to do with improving the procc:z by which eligible
persons can obtain such a card. I believe that hoth the card and
an improved, more secure proceas for obtaining it are well within
the reach of American technology and organizational ability.

Legalization (II.C.)

I certainly aqree with the Commission's reasoning on the
importance of a legalization program for a substantial portion of
the undocumented aliens now in this country and am pleased that the
vote on that issue was unanimous. Fowever, I believ: the Commis-
sion made a mistake in not specifying a period of residence for
undocumented/ illegal aliens who would qualify for the legalization
program (II1.C.1). The decision not to recommend the qualifying of
2liens who entered this country after January 1, 1980 is, T
believe, correct, 1 agree with Repr ntative Rodino and Senator
::r.\r;:ﬂy that we should also specify a period of continuous

ence.
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My own preference is for the law to state that aliens must
have resided in this country continuously for a period of one year
prior to January 1, 1981. Under that stipulation, the law would
require a period of no less than two years of continuous residence
if the legalization program begins January 1982 and three years if
it begins in 1983. Any longer period of continuing residence
would run the risk of defeating the purposes of the legalization
program as recommended hy the Commission and present the United
States with the serious problem of continuing a substantial
underclass vith its negative effects on U.S. society. It would
also complicate our enforcement efforts in curtailing new illegal
migrations and visa abuse. If the period is as lonq as thrae
years, I believe that the residual group should not be kept in an
underclass status. Although I voted that those who did not
qualify for legalization should be subject to deportation (11.C.4),
a hetter policy might be ton grant that group a temporary status
until, after a few more years of continuous work in the United
States, it also would qualify for legalization, thus gaining
benefits for American society by bringing it out of the shadows
into mainstream American life.

Exclusions (VIII.D.1.)

1 strongly support the overwhelming Commission wote that our
present list of exclusions should not he maintained and that
Congress should review them. I will support the effort to
elininate irrelevant, outmoded exclusions amonqg the 33 that
have grown like "Topsy," some of which are out of line with
American interests and standards of fairness. All exclusions
should be such to protect public safety, national security,
public health (as defined in modern times) and public welfare
(including some public charge provision). The rest are
extraneous and nffensive.

Leqal Immiq ion

1 knou there are a great many people who helieve that immigration
threatens the United States. That fear is as old as the country.
FPirst, the Anglo-Americans feared the German immigrants. Then

the children and grandchildren of those two {immigrant groups feared
the Irish Catholics. Later, the descendants of all of them feared
the Italians, Greeks, Jews, Slavs and other Eastern and Southern
Europeans. Now, there is a considerable fear of Hispanic and
Asian migration, as has also been true in the past.
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1 do not share those fears. MNot only is history coaforting
but so is the evidence all around us. The answer to those who
worry about the loyalty of Asian Americans or Hispanic Americans
lies in the hehavior of the mosat decorated unit in World War II,
comprised entirely of Japanese Americans, and in that of Marine
Sergeant James Lopez, a recently returned American hostage, who
not only made it possible for some of his colleagues to avoid
being taken as hostages but who also defied his captors by writing
in Spanish on the wall of the room in which he was confined,
"Long ‘ive the red, white and blue.”

Throughout our history, there have been those vho would blame
immigrants for whatever woes beset the American people at the
time. There have always been those who would try to stir up
enmity a,ainst immigrants among the most needy of our citizens.
Such an approach does not serve America well and one must
careful to separate out the legitimate arguments against
immigration from those which stem from irrational fear of and
hostility to persons uho are different.

There are legitimate concerns for population stability, for
ainiwnizing bulgetary coots in settling refugees and for minimizing
competition for jobs. %ut those leqitimate concerns should not--
because of irrational fear--be permitta] to undermine what are the
basic interests of the entire nation. One must be careful of

uery concerning any issue. On this issue, emotions run
high, and one has tn be particularly careful to keep the debate
within the houndaries of loqgical argument based on facts. ULet us
get illegal immigration under contrnl and continue a legal immi-
gration policy which enables us— the facts show--to do well by
doing qood,
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STATEMENT OF COMMISSIONER PLIZABETH ROLTIMAN

While I support a number of the results of the C ‘.
deliberations, 1 feel compelled to make it clear m“o;-:::;:l;
disagree with several of the Commission's conclusions and the
thrust of some of recommendations, and in one particular
:;:;g:::;ti:( qzound-‘o( exclusion) I feel the Commission has

s responsibility--and ignored its legi -
date--to make recommendations to Congres: 43islative san

I.

At the outset I would note that I have seriou
about the research on which the Commission's ncon:cz::;;::m“
with respect to undocumented/illeqal aliens was based,
the opinion expressed previously by several of my colleagues
in particular Commissioner Otero, that far more should have z’nen
done to identify the extent and impact of the illegal alien
problem. Virtually no new independent research was conducted
on this subject and provided to the Commissioners to enable us to
make meaningful and informed judgments. We still do not know
with any certainty how many illegal aliens are in the United
3:..::-. nor do we have reliable information on their impact on
the economy, or on whether they displace American workers and,
if #0, in what sectors. Similarly, we have heen presented with
no new data on the benefits which illegal aliens may provide
in the form of incr ed productivity, additional tax payments
or contributions to the social security system. 1In short, I
believe the Commission's decision-making process i{tself v;-
flawed. Although its conclusions may well he valid, the
s.u"-ti:;l‘n;n l)ndq-“mn on the most significant ue--undocu-

al aliens-

Séared/il l:!onutlon. were made without the benefit of much

While I do not support general schemes to impose emplo:
ctions across the board--thereby placing all employers, :r
matter wvhat the size of their business, in the position of
enforcing our immiaration laws--I do not oppose the imposition
of such sanctions on a targeted bas With that reservation
1 voted in favor of the Commission's initial recommendation ’
endorsing employer sanctions (II.B.l1.).
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I have little confidence, however, that in and of them-—
selves sanctions will be effective, and I would mote that the
Commission was offered little in the way of information on the
feasibility of implementing such sanctions despite the fact that

they have been ineffective, at hest, in states where they have
been imposed.

On a practical level, I see little likelihood that adequate
resources will be made available to assure that sanctions would
be enforced to any appreciable extent. Administration after
administration has after all weakened the Border Patrol, and the
newest budget proposes further cut The INS inspections force
is woefully inadequate and the invi tigative force is at the same
manpower level it was twenty years aqo. Likewis: the Occupa-
tional Health and Safety Administration and the Hage and Hour
pivision at the Department of Labor, supposed guardians of
employee working conditions and the minimum wage, are scandal-
ously understaffed. I1f these key offices, responsible for
maintaining the integrity of our borders and monitoring the
workplace, are routinely Aeprived of the resources to do their
jobs effectively, I do not helieve there can be any reasonable
expectation that sufficient funding and manpover will he made
available to enforce an additional all-encompassing federal
statute.

On a more fundamental level, I vigorously oppose a national
{dentifier to be imposed with employer sanctions--whether it is
a work permit system or a uniform identity card, While for some
inexplicable reason the issue of a national identity card was
never directly voted upon, the Commission did recommend--by a
narrow 8-7 majority--that "some more secure method of identifi-

tion® beyond existing forms he utilized. 1 certainly cannot
subscribe to this vague precept, particularly when some will no
doubt interpret this recommendation as a call for a national
identity card.

I have both philosophical and practical problems with such
a card. As a philosophical matter, T have serious questions
about the constitutional power of Congress to compel all
Americans who wish to work to produ A national identity card.
It has never been satisfactorily expiained to me under vhat
authority Conqress could impose such a requirement. 1 also share
the concerns expr ed by the U.S., Commission on Civil Rights




in its recent report, The Tarnished Golden Door: Civil Rights
Issues in I ion.” T agree at a nationa entity car

a5t only serious question of invasion of privacy but
also could le to an erosion of other rights, such as the rights
of assembly, speech and ociation., As the Civil Rights
Commission noted; *The establishment of a compulsory nationwide
system of identification would mean the imposition of another
substantial government program of data collection and informa-
tion qathering on individual Americans.”

It is fundamental, in my view, that a national i{dentity card
would serve as yet another mechani through which government
agencies could intrude into the personal lives of individual
Americans--and in ar wholly unrelated to immigration. Regard-
less of the leqislative intent, T do not believe it is reasonable
to assume that the use of such a card could he limited to the
place of employment. Like a driver's lice or a social
security card, individuals would soon find national identity
card would be utilized for purposes unrela to the original
purpose for which it was created, by o ,anizations and agencies
with no connection to the workplace.

FPinally, I agree with those who argue that such a system is
inherently discriminatory, since it is likely that only *"foreign
looking® or “foreign soundinq” persons would be required to
arily be
the employee

was actually unauthorized to work.

I also have practical problems with a national identity
card. Although pr s clain a feit-p f card could
be produced, I do not believe we can underestimate the ingenuity
of the criminal mind and the ability of criminals to Auplicate
the government manufacturing proce just as they do for snother
counterfeit $5 or $10 bill. Of course, even if the card were
counterfeit-proof, the basic flaw in the system is that existing
documents (i.e., birth certificates, social security cards, etc.)
would still be used to enable an individual to obtain an ID card,
and these documents are, as they alwvays have been, easily
counterfeited. And even If the system were foolproof--which it
obviously is not--the cost of establishing it (nearly $100 million
for design, development, training, etc. according to staff) and
operating it (S1R0 to $230 million annually according to staff)
would be prohibitive.
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The Catch-22 is evident. With across the board employer
sanctions, but without a reliable and uniform employee
eligibility system, what remains is an open invitation to dis-
crimination again citizens and lawful permanent residents--
against those who speak English with foreign accen those who
look foreign, or tho! who simply M foreign-sounding names.
Even if an employee eligibility sys of a national
identity card is utilized, potential problems of discrimination
remain. Clearly, employers wishing to avoid additional paper-
work or a possible disruption of their business through civil or
criminal penalties would simply refuse to hire anyone who
conceivably might be an undocumented alien. Given the meager
14 urces currently allocated forcement of ual opportunity
statutes, I do not believe the threat of a discrimination actlon
is sufficient to deter such conduct.

My inclination, therefore, is not to impose a sanctlons
system on society as a whole, but to allow prosecutions only in
certain, limited situtations. I would focus on major employers
knowingly employing large numbers of undocumented aliens, who in
ddition ai violating relating to fair labor standards--
ch as the minimum wage--and working conditions. 1In this
manner, limited enforcement efforts would be directed at those
employers who truly were exploiting illegal aliens to displace
American workers and drive down wages. I would not impose
sanctions across the board on every employer no matter what the
size of his or her business.

IIL.

While I concur with the Commission's pro al that legal
immigration be moderately increased to facilitate family reuni-
fication and to provide some limited access for independent
immigrants, I do not believe the Commission's recommendation
accurately reflects the so-called "Pish-Holtzman® proposal as I

i entation (III.A.2.). My proposal, in fact,

had three separate cOmpoOl . +» 1 proposed permanent
statutory scheme providing for the annual admission of 300,000

to 350,000 immigrants subject to numerical limitation. The bulk
of these admissions would be reserved for cases of family
reunification, with only roughly 55,000 numbers set aside for

the so-called “independent” category. I would note that I

strongly object to the staff plan which originally proposed that
if 350,000 immigrants admitted subject to numerical limitation,
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250,000 numbers should be allocated to family reunification and
101,000 for the independent category. This breakdown (2 1/2:1)
wes never voted upon and in fact there was strong sentiment
among many Commisaioners that any distribution should approxi-
mately reflect the current visa allocation ratio of relatives to
non-relatives (4:1), My proposal, outlined above, would increase
the proportion of relatives in view of the re ention of married
brothers and sisters as a preference cateqgory.

Second, 1 proposed the enactment of special legislatio
separate from the basic statutory scheme--to accommodate thos
visa applicants currently hacklogged and awaiting admission. The
number of visas made available annually under such legislation
would be contingent on a decision by Congress as to how quickly
the backloq should be cleared; my suqggestion was to attempt to
eliminate the backlog over a 4 to 5 year period by admitting
roughly 150,000 applicants per y.u. Finally, with pect to
the admission of the immediate relatives of aliens legalized
under the Commission's proposed amnesty, I recommended making no
decision on numbers until after the amnesty had taken effect,
when the dimensions of the potential relative pool became known.
I recommended enactment at that point of another plece of
special legislation, to accommodate the demand for immediate
relative visas over a reasonable period of years (IV.).

My proposal would separate two one-time extraordinary
demands for incr ed visa numbers--to c. r the current backlog
and to admit immediate relatives of those aliens who qualify for
amnesty--from the basic {mmigration scheme, thereby not skewing
the statute by inflating the numbers for nonrecurring event
(I would note that the Commission's recommendation to increase
the base number by 100,000 visas yearly for five years to
eliminate the backlog and perhaps to ommod. relatives of
aliens granted amnesty is clearly insufficient to meet th
demand, even if the number of aliens participating in an amnesty
program is extremely limited. The backlog alone is currently
over 750,000 individuals.)
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Iv.

Although I agree with the Commission's findings regarding
the inadequacies in the present structure for immigration
hearings and appeals, and .l\dar the recommendation that
existing law be ame
(VII.C.1.), I believe the nporr. does not qo
recommending urgently needed interim actions which could be
taken administratively pending the creation of such a Court. As
Chairwoman of the House Judiciary Subcommittee on Immigration,
Refugees, and International Law for the past two years, I have
observed firsthand the innumerable problems in the current
administrative adiudication process: delays in reaching final
decisions, the qeneral poor quality of immigration judges, the
lack of independence of the judges and the Board of Immigration
Appeals from the Immigration Service and the Justice Department,
the dependence of judges on the Service for administrative and
loqistical support, and the lack of standard discovery and other
evidentiary procedures.

T do not believe we should continue to tolerate this
existing situation until an Articlz I Court is es lished and I
fael several stena must be tsken immediately transition
measutes. Pirst, the qualifications of immig on judges should
be upgraded so that they are at least commensurate with those of
administrative lawv judges in other federal aqencies, and a con-
comitant adjustment in salary levels should te considered to
attract competent individuals. Second, immigration judqn- should
be made independent from the Immigration Service and _%&
communications with enforcement personnel should be ounl
Thir, judges should be provided with adequate--and separa
administrative support so that they can function professionally
and render decisions in a timely manner. And fourth, procedures
identical to those prescribed under the Administrative Procedure
Act should be adopted, and evidentiary rules, including discovery
procedures, and rules governing practice by attorneys before the
judges and the Board of Immigration Appeals should be established.

V.
Pinally, I am disturbed by the Commission's "recommendation®

with respect to the antiquated and unworkable grounds of exclu-
sion set forth in the Immigration and Nationality Act (VIII.D.l.), .
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a subject of particular importance to many Americans, on which we
received extensive testimony during our public hearings, and
about which this country has been justifiahly criticized by our
friends and allies abroad. Despite voting 13-3 at {ts

December 7 meeting not to retain the current 33 grounds of
exclusion, the Commission went no further, and, on January 6,
decided (without my participation) simply to "recommend® that
"Congress should reexamine the grounds for exclusion pr ntly
set forth in the INA. I consider this to be nothing less than
an abdication of the Commission's mandate as set forth in

P.L. 95-412, its enabling statute, which directed it to "conduct
a comprehensive review of the provisions of the Immigration and
Nationality Act and make legislative recommendations to simplify
and clarify such provisions.® The Commission has done nothing
more than buck this difficult issue back to Congress without any
specific guidelines as to how to proceed.

e of my colleagues who advocated this approach felt that
the e was simply too explosive, that the media would focus
on such proposed changes as eliminating the bar against homo-
sexuals or Communists and the resulting political controversy
would doom the remainder of the Commission's report and recom-
mendations. While I am sensitive to the controversi nature
of some of the proposed recommendations on grounds of exclusion,
I cannot subscribe to the view that the Commission should simply
avoid this issue on grounds of political expediency. I believe
this Commission had an obligation to recommend normative
standards, whatever the political repercussions of tho; recom-
mendations might be. Whether those recommendations were ulti-
mately enacted into lav was a decision for Conqress to make.

But the Commission should have been guided by its best judgment
as to wvhat was substantively the proper approach. We should
have acted with this in mind; our enabling statute--and the
public interest--required no less.

I belleve most of us aqree that the present 33 grounds of
exclusion need substantial reform, 1In many, {f not most
instances, they are obsolete and incomprehensible; they are
virtually impossibla to administer fairly and uniformly. They
often undermine one of the primary goals of our immigration
policy-~the reunification of families--by barring the entry of
immediate relatives for inconsequential reasons unrelated to the
public health, safety or welfare or genuine concerns of security.

77-876 0 - 81 - 25
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They have caused our country embarrassment in the internatinnal
arena, particularly with respect to our compliance with the
Helsinki Final Act and our commitment to facilitate freedom of
travel. The application of the grounds is irrational, directed
at immigrants and visitors alike. Because of the harsh conse-
quences which often result from the inability to waive many of
the present grounds, the need for private bills has also
increased, placing an additional burden on the Congress.

We received eloquent and lengthy testimony on these probl
at numerous Comnission public meetings and in many letters and
legal briefs from groups and individuals We heard of temporary
visitors being questioned, in some cascs harassed, about
private sexual conduct. We learned of prominent intellectuals,
writers, and artists beinqg barred from our shores solely because
of their political heliefs., Although I could continue with this
litany, T will refrain since I think the point is clear.

Suffice it to say that it is regrettable, to say the 1

that after accumulating all this evidence, the Commission n!uled
to act on a specific proposal which I offered which would have
deleted outdated provisions, refined and updated terminology, and
in general provided for exclusion only for substantive reasons
related to the public health and safety, security, criminal con-
duct, or because an individual was likely to become an economic
burden on the community.

In brief, my proposal*® would have reduced the current
seven health grounds of exclusion from ven to three and
focused only on those persons with current medical problems
which posed a threat to the public health. It would have
excluded individuals on security grounds only for acts or
intended acts deemed adverse to national safety or security.

Althouqgh it would e barred spies, saboteurs, and urmrlnn,
it would not have excluded persons merely for membershi
nonviolent nrqanizations or advocacy of heliefs or id . tt
would have barred individuals who had enqgaged in criminal con-
duct, specifically those who had heen involved in serious,
violent misconduct (including persecution), but it would have

* See "Grounds for Fxclusion® at the end of these remarks.
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allowed for "rehabilitation®--and permitted entry after a
cectain period--in other cases. It would have eliminated
entirely grounds of exclusion involving private sexual conduct,
including homosexuality.

Pinally, my proposal would have permitted all grounds of
exclusion other than those involving the most eqreqious conduct,
like murder, or the most serious risks, like security, to be
waived for immigrants in the Attorney General's discretion in
cases of extreme hardship and to permit family reunification.
And, other than those relating to security, public health,
criminal conduct, and the persecution of others, no grounds of
exclusinn would apply to temporary visitors,

I believe my proposal was a reasonable one. It would have
eliminated most, {f not all, of the problems I alluded to above
while preserving the legitimate interest of our government in
excluding individuals for certain well-defined reasons. It
would have, I believe, brought us into conformity without inter-
national obligations, fostered the goals of our immiqration
policy, and allowed for a more humane and equitable application
of our immigration laws. While there may have been debate ahout
some of its specific provisions, T believe the Commission had an
obligation to work for a consensus and make concrete recommend-
ations on this issuve.

In failing to do so, the Commission Aid not meet its
responsibility--to the President, the Conqre or the American
people and did little to enhance our country image in the
internatinnal community.
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GROUNDS OF EXCLUSION*
ISSUE 1: SUBSTANTIVE GROUNDS
Part l--Health Grounds

Exclude persons with current medical problems which pose
an immediate threat to the public health.

The grounds should be limited to:

(1) Aliens who are afflicted with an infectious communi-
cable dise which constitutes a significant public health
danger as rmined by the Surgeon General of the United States;

(2) Aliens who are afflicted with a psychotic disorder
which creates a threat to the public safety;

(3) Aliens who are narcotic drug addicts [or afflicted
with chronic alcohol dependence].

Part Security Grounds

Exclude persons for acts or intended acts deemed adverse
to national safety or security.

The grounds should be limited to:

**] would emphasize that this draft is not meant to be all-
inclusive with respect to grounds of exclusion. Although it
attempts to deal with the five most difficult and controversial
areas of the law--the grounds relating to health, security,
criminal conduct, moral behavior, and economic impact--and
certaln miscellaneous sections, it does not reach those sections
which are ntially oversial--those g ds relating
to documentary requirements, smuggling, etc.

I would also note that I made no attempt to draft my proposal in
final legislative 1 . It was p 4 in this form for
discussion purposes in an attempt to achieve a policy consensus
among Commission members which subsequently could be translated
by staff into draft legislation. As I stated in my supplemental
views, I deeply regret that the Commission chose not to make any
concre ecommendation on this vitally important subject.”
(Prom letter transmitting new grounds of exclusion under INA,
Elizabeth Holtzman to Reverend Theodore M. Hesburgh.)
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(1) Aliens determined by the consular officer or the
Attorney General to he seeking entry into the United States
solely, principally or incidentally to engae in any activity
which would be a violation of the criminal laws of the United
States (including, but not limited to, laws relating to

ionage, sabotage, etc.) or the criminal laws of any State
relating to other than victimless crimes.

(2) Aliens who are active members of organizations that
are engaged in violence or terrorist activities.

Part 3--Criminal Grounds

Focus on serious, violent misconduct, and allow for “reha-
bilitation® in other cas

The grounds should be limited to:

(1) Aliens convicted of a crime (other than a purely polit-
ical offense) punishable by a sentence of more than one year or
convicted of two or more crimes punishable by a sentence of more
than one year in the aqgregate committed within 5 years of appli-
cation for admission, or, If the crime involves violence or
serious bodily injury, within 15 years of application for admis-
sion. (Aliens should not be admitted until at least 5 years
after release from incarceration.)

(2) Aliens convicted of premeditated murder.,
s convicted of any narcotics violation involving
ion (of more than 100 grams for marijuana) come
mitted within 5 years of application for admission and aliens
convicted of a narcotics trafficking violation committed within
15 years of application for admission, or aliens who the con-
sular officer “"has reason to believe® are traffickers.
Part 4--Moral Grounds
Eliminate exclusions involving private sexual conduct.
The grounds should exclude:

(1) More than one spouse of any alien admitted to the
United Stat
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part 5--Fconomic Grounds

A O ——

The grounds should be limited to:

2 charge,” th
(1) Aliens likely to become a *p fe
to maintain themselves in the U.S. fu. thr years after entry
without applying for public assistance. (The standard of the
poverty level should not he used as an automatic disqualifying
factor; the petitioning family member's record should be taken
into account.)

(2) Aliens without labor certificatlion (issue to be dealt
with separately).

part h--Miscellanssuc Seounds

(1) Those who have engaged in persecution (not limited to
Nazis) should be excluded.

2) The qround relating to foreign medical graduates
:houl:‘l be d-)ezed. The requirements for those entering to
practice medicine should be specified elsewhere in the INA.

(3) The bar against aliens ineligible for citizenship
should be deleted.

ISSUE 2: IMMIGRANT WAIVERS

ing
waivers of grounds of exclusion (other than those relat
to nc:rlty. murder and persecution) should be available ::;
close relatives of citizens, lawful permanent residents, od_
entering immigrants in ¢ of extreme hardship and to .houM
family reunification. D tion to grant such waivers s

rest with the Attorney General.

ISSUR_3: NONIMMIGRANTS

ly to non-
Mo substantive grounds of exclusion should app.

immigrants other than those relating to security, public h:ﬁth,
criminal conduct or persecution. The grounds lnvolvlnqb.pu c
health and criminal conduct (other than murder) should
waiverable in individual cas at the discretion of the Attorney
General.




ISSUE 4: STANDARDS

There should be uniform and compatible criteria established
by the Depa-iments of State and Justice with regard to inter-
preting asd appiving grounds of exclusion.




STATEMENT OF COWMISSIONER EDWARD M. KENNEDY

—_—— o0 O TOWARD N. KENNEDY

At the first meeting of the Select Comm
ion
::t:;‘:.m;:odw::-: :udr ::;dnte touched the heart of u::t”."
al W) be
Amceiea’s oot !M tae. tomorrow. Por immigration is bot-

Immigration demonstrates confidence i
n the continuin
;::cn‘n:-e of our land. It honors our traditional mnc.r: !gr
mily reunion. It strengthens the economic and cultural life

of our country. And it
5 X Shons y podty assures that America will always be a

Hovever, the Select Commission was cre
ted Con
the cl recognition that our current l—lqrnti:nv 1.-3'::- vien

polici are f-date and inad
migration pressures of our time. L2

Our task as members of the Commission has been to con
:—iqr-tlon policy in light of America's basic interests :::;r
tu:;lr:q.rd for our immigrant heritage and our hulmnnr;ln
x: t t:n. The Commission has succeeded in this Adifficult task,

s v:n + its findings and recommendations, and the extensive
::::a c: material and staff reports represent the most signifi-
Seat. nd thoughtful study of American immiqration law in three

cades. Its work has laid the hasis for Congressional actiol
this year on reforms that are long overdue. "

The Commission did not come to com
ss plete agreement on
number of significant points. Many contentious issues nu.in
lwy votes have supported the thrust of the Commission’s work and
agree with most of the Commission's recommendations. HRowever,

T would like to note some are
el 2 to Hate s of disagreement and offer some

International Cooperation

I fully concur in the Commission's finding that there must

be increased international cooj

peration on world migratior
refugee problems (I.A. through 1.D.). The United gutu -:-“t’
provide leadership In revitalizing existing international
organizations that deal with migrants and refugees.

We must strenqthen international mecha
. nisms to dea
the growing tide of refugees. The focal point in any ltllc:uh
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effort must be the linited Nations Righ Cormissioner for
Refuqees. The High Commissioner's role is crucial in our effort
to assist and protect refugees. Yet, the UNHCR labors under
many limitations flowing from his mandate, which was basically
fashioned after Vorld War IT and in the Protocol to the U.N,
Convention Relating to the Status of Refugees concluded over 14
years aqo. The last major effort to mobilize worldwide
attention on refugee problems occurred over 20 years ano during
the World Refugee Year of 1959.

Since then, there has been an enormous increase in the
number of refuqees. Relief and resettlement needs have grown
dramatically. The complexit  of refugee problems has consist-
ently outpaced the ability of governments to respond. Yet the
powers of the High Commis.ioner have remained unchanged.

I support the Select Commission's call for an international
conference on refugees, to focus attention on world refugee
problems and to review the mandate and authority of the UNHCR and
other international agencies involved in refuqee programs (1.B.).

The 1980 Refugee Act

In the meantime, here at home, the Refugee Act of 1980
gives us the tools to deal with the resettlement needs of
refuqees of special concern to the United States., I strongly
support the overwhelming vote of the Commission endorsing the
general provisions of the Refugee Act (V.A.). It provides a
flexible framework for admitting and resettling refugees, and
it has been a catalyst for reforming and strengthening the
resettlement process. As the report notes, further administra~-
tive chanqes must be made for qgreater efficiency, but these
can be accomplished under the Act without new legislation.

Some have voiced criticism of the Refuqee Act. One area
of controversy involves the number of refuqees eligible for
admission under the Act. Implicit in this controversy is the
criticism that too many refuqees have been admitted under the
Act.

Aut nothing in the Act requires the United States to admit
any refugees. The Act was adopted hy Congress to improve the
framevork for resolving the public policy issue of how many
refugees, and which refugees, should be admitted to this country.
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The Act has worked. It has succeeded in facilita
process. It has helped to resettle refugees of lp.cili‘ggfi::::
to the United States in a more humane and effective wvay. It has
increased Congressional control, without impairing the nation's
ability to respond to refugee emergencies.

Some have suqgested that the Act should be blamed
difficulty in dealing with the Cuban and Raitian mfuge?:rrﬁ:s
last year. That criticism is unwarranted., The Refugee Act was
never used by the government in dealing with that crisis. It
w deliberately by-passed. At the time, I urged the Adminis-
trguon to invoke the procedures of the Act. The Cuban and
Haitian crisis involved a flow of people to our shores un-
precedented in its character and its diplomatic complexity
:::nAc“:-;as designed for such situations, and it should hm-re

America‘'s Neighbors

I strongly endorse the Commission's recommend

that the United States should expand bilateral mn:::::tgnct;
promote cooperation on migration and refugee issues in the
Western Hemisphere--especially with our neighbors, Canada and
Mexico. These two nations deserve special consideration in our
policies. I support higher immiqration quotas for ch nation.
1 also support proposals to expand and facilitate the movement
of non-immigrants across the Canadian and Mexican Borders.

If we are to achieve greater cooperation with
we must consult and aqree in dvlm:c,mhtfon our x_m;;f::::bon.
policies are set. The past teaches that barbed wire fences do
not make good neighbors. Immigration is not solely a domestic
issue. Tt is a bilateral and international concern as well.

Undocumented Aliens

I support the Commission's view that we need new
measures
to cope with the flow of undocumented aliens. The lnited States
({‘:r‘\ot h:ve a policy that permits an uncontrolled flow of
qrants. But any controls--and et
et hoane y their enforcement--must be
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One of the concerns expressed over the Commission's recom-
mendations in this area has been that the Commission is unduly
preoccupied with closing the border and with enforcement (II.A.),
rather than facilitating entry or safeguarding rights under the
law, I share this concern, especially as it reflects the
continuing need for more scrupulous sensitivity to the &
fundamental civil rights of Hispanic Americans.

In most areas, however, the Commission's votes and actions
reflect this sensitivity and embrace generous and humane proposals
for dealing with immigration problems. For example, the Commis-
sion voted unanimously (II.C.) to support a flexible program to
adjust the status of undocumented aliens already leading
productive lives in the United States. The Commission's votes
and discussions indicate a clear recognition that, for
amnesty program to work, it must be comprehensive, it must reach
out to as many undocumented aliens as possible, and it must have
as few exclusions as possible. Only in this way will
undocumented aliens come forward.

One of the most serious omissions in the Commission's votes
was the failure to specify a period of continuous residence for
undocumented aliens to qualify under the legalization program
(I1.C.1.). 1In earlier "straw ballots" of the Commission, most
Commissioners voted for two years from the time of the
Commission’s report, some calling for one year, and no one
calling for more than three to four years. It would be my view
that the continuous residence requirement should he no more than
one year prior to January 1, 1981.

Also, T believe it would be inadvisable to attempt to deport
those undocumented aliens who do not meet the specific residency
requirement (II.C ). A special temporary status could be
authorized for those who are not otherwise excludable and who
wish to work in the finited States. At some point they, too,
should be eligible to adjust their status to that of permanent
resident alien.

Finally, I aqree that increased enforcement efforts must be
undertaken as part of the overall reforms th Commission is recom-
mending. But this does not mean that the leqalization program
should be delayed until the implementation of all the other
short-run and long-run administrative and enforcement procedures
recommended by the Commission. Rather, the legalization program
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should he undertaken at the same time new enforcement efforts
are initiated and funds are authorized (II1.C.3.). To delay the
program beyond this period would only exacerbate the enforcement
problems,

Employer Sanctions

Legal sanctions against employers are essential as a matter
of fairness (II.B.1.). Sanctions under current law fall solely
on the undocumented aliens, not on the employers who may be
exploiting them. 1 favor sanctions against employers who engage
in pattern-and-practice hiring of undocumented aliens. The
government should have this enforcement tool to deal with the
serious problem of exploitation by employers of undocumented
aliens.

Part of the incentive to hire undocumented aliens is their
willingness to accept substandard wages and working conditions.
We must therefore intensify the enforcement of existing laws
(11.8.2.), including the minimum wage, OSHA, the Fair Labor
Standards Act, social security insurance, unemployment
insurance, and Title VII of the Civil Rights Act. Vigorous and
effective enforcement of these laws will reduce the incentive
for employers to hire undocumented workers.

1 oppose the establishment of a new national employee
eligibility card or data-bank system. These sweeping proposals
are extremely costly (II.B.1.). There are questions whether
taken alone, they would substantially stem the flow of illegal
aliens. And they present serious threats to privacy and civil
liberti Until these doubts are dispelled, e ting
identif ion documents and procedures can and should be used
to determine employment eligibility.

One obvious step is to make the Social Security system and
card less susceptible to misuse so that it can be used as an
effective fraud-proof form of employee identification. The
General Accounting Office has recently recommended that the
Social Security card needs to be strengthened to protect the
integrity of the Social Security system it Over a reason-
able period of time, we should take the nece ry steps to
protect the Social Security number and establish penalties for
for its fraudulent use, This step will benefit the Social
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Securit: stem. It will also avold the need for launchirj a
costly yn:z identification system for employment eligibility
purposes.*®

I str 1y su rt the revision of the current preference
system to mlzu :’:‘: essential and traditional priorities for
the admission of immigrants, such as family reunion, the relief
of refugees, and those who will contribute to the economic
development and cultural enrichment of our country (III.B.1.).

1 support the modest increase in the annual immigration
ceiling tn accommodate these priorities and to end the backlogs
under the existing system (III.A.2.). The proposed 350,000
ceiling is a reasonable target for current immigration policy.
In fact, it is less than what is necessary for our country to

* The General Accounting Office report, issued on December 23,
1980, makes clear the social security number is already used
extensively for identification purposes. It can and should,
therefore, be used for employment identification if steps are
taken to strengthen the Social Security Mministration and
protect the use of the identification number. Below is the
listing of some of the current uses of the social security card
by public and private entities:

. 70 percent of the States use the social security number
(ssmiors::::::';‘::::n:.t:qup’:r;::t:. one of the identifiers or
authenticators in a cooperative, date-sharing network linked
with ;’.’. ;r'-:.u;uonn Driver's Register of the DU.S. Dept. of
ﬁ-n.rrt:i:g:d:u&:::.:s:... the SSN for statewide, educational
"WMT":TA;:'!:‘?p:od.c';:o:o::mz::::;\cn for vendor identifica-
u°"'65“8::;:::z z.hﬂ-::::‘l’-::c:;::;'d to use the SSN when
.w";'.q :::ym;:l;:iln:ub:::ar:. - use the SSN for student
admission and recordkeeping. (continued)
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achi
l.:'::’ zero population growth in 40 years at current fertility

No ceiling should be placed on immediate famil
cases (III.A.1.). To do 30 would be to impose urlz'u:‘::;o:nhlr
burdens on the rights of American citizens. The admission of
:;::gu- c::'h' ad-qllutnly tlxm:roll«l under the Refugee Act,
requires annual consultations and
by Congress before refuqees can be nd-itt.::?“ Sodaathry ackions

Temporary Workers

I support the unanimous view of the Commission that the
is no sound basis for a vastly ex or
(Introduction to Section 11). Adopeion of the cimecrr'” Pro%*"
recommendation and implementation of the new immigration system
will result in the admission of significant numbers of
additional immigrants and an adjustment in the status of up to
three million al s already in this country.

—_—

8. Credit bureaus use the SSN in th
identifier or authenticator. i N ks .
9. Many employers, including the U.S. Senat
for employee recordkeeping and identification. e S0 the 50N

10. In addition, the GAO found the S8N is required to:

~-attend a mecting or social function at the White
House;
==join the Chamber of Commerce or Jaycees
--take out an insurance policy; ch !
“’é“lm insurance claim;
—-obtain benefits from an estate or trust
=-obtain a home mortgage or loan; !
--check into a hospital;
==purchase or obtain title to an automobile;
--register to vote;
=-install a telephone;
--urqucn: case before the Supreme Court;
~=contribute to charitable organizations thr
payroll deductions; s onh

~~register a motor vehicle;
--obtain a library card; or
-=give blood.
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Until the impact of these changes is assessed, there is no
justification for a large new temporary worker program. If,
over time, there is a need for temporary labor, the Congress can
and should addr the issue There is no justification for

ch action at th time, The flow of undocumented workers from
Mexico cannot be stemmed by a temporary worker program. And any
such program would have serious consequences for American labor
that must be fully studied before any such step is taken.

The existing need for temporary workers can be met by

mlining the current H-2 program and making it more effec-

VI.E.). I concur in Secretary of Labor Marshall's
recommendations on implementing the labor certification process.

Legal Issues

I regret that the Commission did not vote on the suggestions
for reforming the current exclusion provisions in the
law (VIII.D.1l.). The work of the staff and the Commission's
Subcommittee led by Attorney General Civiletti and Cong
Holtzman, offered le p s for ling the
archaic and harsh provisions of Section 212(a) of the
Immigration and Nationality Act. Grounds for exclusion should
be carefully designed to exclude only those who are deemed a
threat to our national security or to public health, safety and
welfar: Nonimmigrants--such as those visiting this country as
tourists or for pro onal purposes--should not be excluded
except on grounds relating to security or criminal conduct.
Mooxo?icul grounds of exclusion are repugnant to the American
tradition of liberty and individual freedom.

Conclusion
As the Commission concludes its work, it is well for us to

1 "Once I thought to write a history of the
n Al ca., Then I discovered that the immigrants
were American History."”

I am confident that they will remain a part of ocur nation's
future because of this Commission's work. I hope that our
recommendations will be promptly implemented, so that we can
fulfill the bright {.iture of our {mmigrant herita
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STATEMENT OF COMMISSIONER RAY MARSHALL

WO

F7 &g mm g on is the result of P
international disparities in wages and employment opportunities,
which generate powerful links between the desires of aspiring
Third World workers for better wages and the desires of U.S.
employers for cheaper labor. Economic developmen: will raise
Third World wages and job opportunities to meet rising Third
Werld expectations, thereby diminishing the disparities and
dampening the push fact that help produce illegal immigration.
There are compelling reasons for increased U.S. efforts to heln
end Third World poverty, but it is important to recognize that
economic development will not curb illegal immigration during
this century. 1In fact, as the settling of America itself illus-
trates, the population, economic and social chang accompanying

illegal

failure it is more accurately seen as a
prelude to economic success. The “"poorest of the poor” do not
migrate. They lack the requisite resources.

If economic development in migrant-sending nations is not
a short-term solution to the problem of illegal immigration,
the only other alternative to rastricting immigration, in fact
as well as in law, is the no longer feasible open door policy
of our first century, when we were an unsettled and agrarian
nation in a world with far fewer people.

Illegal immiqration is therefore a rticulul* painful
n e last ana

Enforcing our immiqration laws will he economically as well
as ideolngically painful for some. The economic benefits of a
practically limitless pool of workers with Third World wage
expectations to U,S. employers who hire them and to consumers
who use their goods and services are indisputable. The benefits
of illegal immigration to the undocumented workers themselves and
to their dependents are equally clear--except, however, when
judged by this nation's standard of living.

77-876 0 - 81 - 26
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But those benefits to some must be weighed against their
costs to others. These costs include the second-class status
of a conservatively estimated 3 to 6 million foreign nationals
illegally here; the perpetuation of low-wage, low-productivity
job systems that lower the average el of U.5. productivity;
increased job competition and depr: d wages and working condi-
tions for the almost 30 million low-skilled U.S. workers;*
increasing income inequality between advantaged and disadvan-
taged persons in this country; mounting political and ethaic
tensions and sporadic outbursts of xenophobia; strained bilateral
relations with sending nations, especially Mexico; and increasing
pressure on the integrity of our immigration and labor laws.

The sixfold increase in the number of undocumented workers
during the past decade has not been accompanied by a significant
increase in the Immigration and Naturalization Service budget.
In my opinion, however, though an increase in INS resources is
necessary, it is not an effective strategy for controlling ille-
gal immigration. Labor migratio are generated by push/pull
forces between both workers and employers. Control over this
underground labor market requires disincentives to both se of
participants. Effective protection of U.S. workers from adverse

*The view that undocumented workers are a cost-free benefit

bec. e they take jobs that U.S. workers reject as demeaning is
not supported by the data. In 1978, 30 percent of the U.S. labor
force were employed as nontransport operatives, farm and nonfarm
laborer and service workers (occupations in which undocumented
workers are found)—an increase of almost 3 million since 1972.
Their median weekly earnings in 1978 ranged from $59 for house-
hold workers to $193 for nonfarm laborers. Nor is the cost-free
view of illegal immigration supported by economic theory. See,
for example, Michael Wachter's analys and rough estimate of
the impact of 6 million illegal worke: on the 15 million full-
time equivalent U.S. workers earning $3.00 an hour or less in
1978, "The Labor Market and Illegal Immigration: The Outlook for
the 1980s,” Industrial and Labor Relations Review (April 1980).
See also Select Commission Staff Report, "The Economic Implica-
tions of Immigration: Labor Shortag: Income Distribution,
Productivity and Economic Growth, analysis prepared by the
Department of Labor.




competition from alien labor--and protection of U.S. employers
from adverse competition from those who hire illegal workers--
entails eliminating the loophole in immigration law that
specifically exempts employers from penalties for harboring
undocumented aliens (I1.B.1.).

Exemption of employers from sanctions sets us apart from
virtually every other developed nation and serves as a strong
irritant in our relationship with sending natio Though there
are necessarily two parties to this economic transaction, only
undocumented foreign nationals are culpable. Worse yet, this
legal inequity incr s the y of d aliens
upon their employers, making them even more vulnerable to
exploitation. This, in turn, causes their nations of origin
to questions the sincerity of our restrictions on the eatry of
alien workers.

Unless loyer sanctions are enacted, U.S. efforts to
curtail the entry of undocumented workers will neither be
lgg-r to very effective, This w. encourage further egal
mmigration. A graduated system of civil and criminal penaltles,
applying to all employers who knowingly hire undocumented aliens
but varying according to the magnitude and frequency of offense
(like the penalties attached to violations of the Pair Labor
Standards Act), is preferable. Considerations of cost effec-
tiveness lead me to recommend that the Department of Labor
enforce employer sanctions as part of its ongoing enforcement
of labor laws, including the Parm Labor Contract Registration
Act, which already includes sanctions against farm labor con-
tractors who knowingly hire undocumentad aliens.*

Further, though we Commissioners were divided on this issue,
in my view neither employers mor workers will be adequately
protected from liability or discrimination, respectively, unless
employer sanctions are supported by a more secure method of
identifying persons entitled to work here.

*See Staff Peport, "Enforcement of Employer Sanctions for
s=pl Aliens,” a paper prepared by the

o
Department of Labor.
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Though some prefer a counterfeit-proof identification card,
1 an troubled by its strong potential for abuse. In particular,
the unreliability of any card without a back-up verification
system would permit unscrupulous employers to hire illega
carrying improper cards with impunity. It would also pla
employers with a legitimate concern about th
“foreign-sounding® or “foreign-looking® job appli
Catch-22 tuation of either violating antidiscrimination laws
if they pla extra burdens of proof upon such applicants or
violating employer sanctions if they hire unauthorized aliens.
A call-in data bank approach would eliminate those problems
because it would place the entire burden of determining a job
applicant's work authorization upon the goverament. The social
security system could in principle be adapted to this purpose,
since the Social Security Administration is now required to
establish the age, citizenship or ali status and identity of
applicants for social security numbers. However, technica
difficulties in adapting that large a system militate against
using it for this purpose.

1 _therefore recommend development of a stringently safe-
guarded u%ute work-authorization enrollment and verification

system. This sys nistering era
agency to verify ion of all job applicants
for employers. All new labor-market entrants and job applicants
would be required to enroll in this sytem. This system would
not, however, require any card. Nor would it require employers
to make any judgment as to a job applicant's authorization to
work. Instead, job applicants would {nform employers of their
vork authorization number and the minimal data maintained in the
worker record system (name, social security number, date and
place of birth, sex, mother's and father's name). Employers
would receive immediate verification of a job applicant's
employment eligibility by calling the work authorization
agency's toll-free number. Compliance with employer sanctions
legislation would be established by noting in employee records
the transaction number of the federal agency's verification.
The start-up costs of such a sys * would be considerable, but

*Por a detailed example see the Commission Staff Report, A
Work Authorization Enrollment and Verification System: A Tech~
nical Working Paper,” prepared by the Department of Labor. Note
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they are clearly much less than the costs of continued illegal
immigration. Por example, in addition to the private losses of
1 million workers, each percentage point of unemployment repre-
sents an annual loss of $7 billion in direct, and $15 billion
in i-direct, costs to the qovernment.

Temporary Workers

Most Commissioners voted against the proposal that measures
to curb illegal immiqration be ied by a larg e
foreign worker program (Introduction to Section II), I believe
that this was a sound decision.

In the first place, projections of a "need” for alien workers
must be regarded with extreme caution, particularly in times of
high unemployment. Additional supplies of low-skilled aliens with
Third World wage and employment expectations can not only L
employers to prefer such workers, to the detriment of low-skilled
U.S. workers, it can also lead to outmnded labor-intensive pro-
duction processes, to the detriment of 11,5, productivity. Addi-
tional unskilled labor is a douhle-edqed sword: it can depress
wages and spur the capital investments and process innovations
needed to upqrade jobs and improve productivity, or it can depress
wages and reduce investment incentives enough to Tetard invest-
ment, causing labor productivity to Slower labor
productivity growth, in turn, trans es into—higher prices for
internationally traded qoods, exacerbating balance-of-payment
deficits, to which foreign worker remittances would also add.

Secondly, Western Europe's recent experience with "guest-
worker® programs shows that they generate economic, social and

that the civil rights and civil liberties issues that have been

T ed with respect to employer sanctions flow from ary enforce-
ment of immigration laws. De facto as well as de jure restric-
tions on immigration require Aistinguishing between persons
legally here and those who are not. To my mind, the preventive
strategy of federal regulation of entry into the U.S. labor
market, by way of employer sanctions and an enrollment and
verification system apply to all employers and all job applicants,
does less violence to these concerns than any other enforcement
strategy,
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political problems structurally identical with those that

we confront today with illegal immigration. In both cases,
industrialized democracies with booming economies began using
increasing numbers of Third World workers, who had limited
civil and labor rights, as supplemental labor in low-skilled
jobs Over time, however, host nation adjustments to the
availability of these workers resulted in unanticipated back-
door immigration, as workers remained and their families began
to joln them. Thus, when economies lagged and unemployment
rose in the mid-1970s, xenophobic impulses and racial and
ethnic tensions increased in host nations.

In 197, Western Europe responded to this problem by
abruptly ending foreign worker recruitment and by making
efforts to integrate into their countries 5 million remaining
guestworkers and their 7 million dependents. Wholesale
repatriation was considered as inhumane and as economically
and politically destabilizing as would a massive deportation of
our undocumented aliens. Today, serious political tensions,
Stemming from the inherently precariors legal status of for ign
vorkers and the costs of providing 4 million "half-1lingual
youths with equal opportunity, persist. The rights of the
"migrant workers® have thus become an important issue in the
United Nations and other international organizations.

Large-scale foreign worker programs therefore not only
raise troubling questions about their appropriateness in
democracies, they also reveal serious administrativ nd
enforcement problems.

. achleve full employment and es
pressing need for additional unskilled labor, I would prefer
to admit such workers as immigrants with full legal rights.




A_Legalization Program

Most aliens illegally here have become contributing members
of their communities. Many have ablished families and other
ties. Like al. my fellow Commissioners, I believe that the
human, economic and political disruptions of massive round-ups

I _therefore recommend a generous 14l
rant status to these otherw aw-ai
a 3 i\ minoc

A _New Immigration Pollicy

I fully support the humanitarian aims of our cul;nn: 'l‘;-lqn-
tion licy, which emphasizes the admission of relatives a
rcluq;’:! bz: also provides for the admission of a limited number

of needed workers. I do mot think, however, that substantial

es in immigration Tic -Fouf’d Be enacted until the full

{ . a -omme at

reformulation of a new policy take into account the results of
the 1980 Ce s, which will provide us with much-needed

information about the nearly 5 million immigrants and refugees
who arrived during this past decade.

Labor Certification (III.D.6.)

The purpose of the labor certification provision of the Immi-
gration an® Nationality Act (INA) is to protect U.S. workers from
being displaced or otherwise adversely affected by foreign
nationals who seek admission as immigrants for purposes of employ-
ment. Thus, while Sections 203(a)(3) and (6) of the INA define
the two general cla s of workers :«: nl:l. -: i nd

uire that they have a U.S. job offer, the cu
;:gltinn provln;n excludes such aliens unless they have first
secured certification from the Department of Labor that (1) there
are not sufficient workers in the United States who are able,
willing, qualified and available at the pla f intended employ-
ment, and (2) the employment of the alien will not adversely
affect the wages and working conditions of U.S. workers similarly
employed.
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Most Commissioners agreed that U.S. immigration policy
should continue to provide for the admission of some immigrants
as workers, includinqg a separate subcategory, paralleling the
current third preference, for those with special qualifications.
All of us appeared to believe that the current labor certifica-
tion provision places excessive, costly, and yet often ineffec-
tive, burdens upon the Department of Labor, upon employers
petitioning for the admission of aliens as immiqgrants, and upon
the aliens themselves. Rut we were divided on the question of a
revised lahor certification provision.

Some of us recommended chanqing the lanquage of the provi-
sion to enable the Department to certify availability or impact
on the basis of statistical labor-market information, rather than
by requiring employers and the Department tn recruit 1U.S., workers
willing tn accept a specific job offer (III.D.6.). We also
believed, however, that the current "positive® certification and
job-offer requirement should be retained, That is, we believed
that prospective immigrants seeking entry for employment purposes
should be admissible only after a finding by the Department of a
positive U.S. labor need and lmpact. Other Commissinners, how-
ever, thought that neither a job offer nor prior clearance from
the Department should be a condition of the entry of immigrants
as vorkers. These Commiasioners recommended a "negative® labor
certification provision. That is, they believed that prospec-
tive immiqgrants seeking entry for employment purposes should be
admissible unless the Nepartment of Labor takes action and
demonstrates adverse labor-market impact.

1 believe that a negative lahor certification provision
would certainly result (n the dis cement of U,S. wor %, unless
and_untiT such dispTacement wers called to the Llﬁ_ﬂ';trtnnt"n
attention--and many such instances would 88 without o cia
notice., Further, withont prior cl'lrancﬂ‘aor— er e
Department, wages paid to such Immigrants wou often ow

Ting rates and would thus adversely affect U.?
or example, a recent study found that wages In 22 percent of all
lahor certification applications were helow the prevailing rate
for the occupation in the area of intended employment.

1 therefore suggest that a rational compromise to our lack
of consensus on this issue would be to place the two emplovment-
related subcategories of independent immigrants under the
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following revision of the current labor certification provision:
*Aliens seeking to enter the United States for the purpose of
performing skilled or unskilled labor are excludable, unless the
Secretary of Labor has determined and certified to the Secretary
of State and the Attorney General that (A) there are not suffi-
cient workers available who are qualified in the alien's occupa-
tion and (B) the employment of such aliens will not adversely
affect the wages and working conditions of workers in the United
States who are similarly employed. In making parts (A) and (B)
of the determination the Secretary of Labor may consider
statistical information without reference to the specific job
opportunity for which certification is requested. An alien
seeking certification under this provision must have an offer of
employment from a U.S. employer, unless this requirement is
waived by the Secretary of Labor.*

In my opinion, this proposed revision would at once (1) en-
sure that immigrants are admitted for employment purposes only
if they meet U.S. lahor needs and do not adversely affect U.S.
workers; (2) facilitate the adm ion of immigrants with special
qualifications, by making speci provision for DOL blanket
certifications of such immigrants and by allowing the Department
to waive the job-offer requirement in appropriate circumstances;
and (1) streamline procedures and reduce the costs of labor certi-
fication to the government and to employer: by allowing DOL
certifications to be made on the hasis of tistical information
rather than by recruitment efforts. The Department's ability to
rely upon statistical information would, in turn, enable it to
make adjustments in blanket certifications according to fluctu~
ations in the U.S. labor market.

Finally, while I do not object to the admission of special
immigrants, investors, and retirees, these classes of indépendents
should be exempt from the labor certification provision (III.D.l.,
IT1.D.3, IIL.D.4.).

Secretary Muskie has endorsed this proposal. 1In a January
19, 1981, letter to me, he commented that “"it would not nnly
provide the additional benefits to both American workers and
employers that you set forth, it would also be more
administrable. For example, not requiring a job offer in
connection with getting on a list of eligibl is not the same
thing as not having to have a job offer to immigrate. In most
instances, a job offer will be necessary to avoid exclusion on
public charne grounds.
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More importantly, any system that could enable millions to get
on an immigrant waiting list with little hope of actually
migrating--whether because the numbers are so small or because
of other factors--would create an injustice that could seriously
damage our international reputation.®
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STATEMENT OF COMMISSIONER ROBERT McCLORY

The Select Commission on Immigration and Refugee Policy
has compiled an impressive record of hearings and material to
facilitate the work of the Congress and the AMministration In
reviewing our policies and strenqthening our laws regarding
immigrants and refuq The Commission has looked at the
whole range of problems in this ar and has explored questions
in depth. 1 commend the hard and thoughtful work done by both
members and staff of the Commission.

Only the United States Congress can amend the laws, and as
the branch of government closest to the people, it {s important
that the Congress reassert its role as decision-maker with
respect to numbers 4 categories of immigrants and refuqees
admitted to our country. The Select Commission has rendered a
timely and siqgnificant service to the nation in providing back-
ground material and recommendations to help the Congress deal
with immigration and refuqgee policy questions in the 1980s.

Interior Enforcement

Most illegal aliens come to this country to find work.
Therefore, I favor imposing sanctions on employers who hire
illeqal aliens, particularly where there is a demonstrated pat-
tern of hiring illegals, as shown hy repeated offenses (I1.B.1.).
The employer, unlike the illegal alien himself, {s stationary,
visible, and easily subject to the proce of law
addition, the magnet which draws the {1
United State: It is entirely appropriate, therefore, to craft
an enforcemenl strategy which focuses on penalizing the employer
who persistently disobeys the law with regard to illeqal aliens.

It would not be appropriate, however, to harass the employer
by selective and punitive enforcament of laws which are unrelated
to the illegal alien problem, such as laws relating to occupa-
tional safety or fair employment practices, as some members of
the Commission have recommended (I1.8.2.). Th laws should

be enforced in a manner consistent with the purposes for which
Conqress passed them. They are important purposes, and the
aqencies charged with pursuing them should not be Aiverted into
an unproductive crusade to enforce our immiqration laws. If we
cannot enforce our immigration laws with the means which Congress
provides, then we should strengthen those mea instead of
confusing this ohjective with a program of se tive and possibly
prejudicial enforcement of other important laws.
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Adult Children of Perm. t Residents (11.C.2.)

If we are serious about keeping control over the number of
immigrants coming to this country, one place where the Commis-
sion may have exceeded necessary generosity is with respect
to the adult children of permanent resident aliens T offered
an amendment which would limit immigration benefits to the
minor unmarried sons and daughters of permanent resident aliens.
Our Immiqration policy has lona been to reunite families, and my
amendment is consistent with that policy in that minor unmarried
children generally are part of the family of their parents.

Once a child reaches majority, he or she is likely to leave home
and be independent economically and socially. Limiting the
grantina of immigration benefits to unmarried minor sons and
daughters seems to me to both reinforce the principle of family
reunification and at the sane time bring some measure of control
over the number of immigrants to be admitted.

Retirees/Independent Ca

The Commission voted to make no special provision to admit
retirees in the independent category. 1 disagree with this
conclusion because I feel certain retirees could be of great
benefit to the United States, Retirees may be potential investors
in businesses in this country at a time when new capital is badly
needed. Retirees should not become public charges or quality for
our Social Security system since they have not paid in any funds.
The Swiss welcome people in this category despite their otherwise
very restrictive immiqration policy, and I think we might take a
lesson from the Swiss in this reqard. 1 feel we should include
a separate group of visas within the independent category for
retirees.

Selection of Independent Immigrants (III.D.6,)

I support the svstem of applying points, using multiple
criteria, in the selection of independent {mmigrants. Through
such a means, we can select people to come to this country who
show promise of enriching our culture and making our country a
better place in which to live. Since the number of independent
immigrants is relatively small, the burden on any individual
consular officer to apply the point criteria should not be too
great. The Canadian government has used the point system for
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many years to select immigrants who qualify for immigration to
Canada. Rather than use the labor certification even with a
job offer (since the job can be quite temporary in nature and
an immigrant can thereafter go to any job he wishes), it seems
s who will
t benefit to the United St The criteria
could include nguage skill, education level, and motiviation
as shown by previous employment and potential employment within
this country.

Refugees

During the debate in Congress on the Refugee Act of 1980,
I argued that the Congr: t gain control ow the admi;

sion of refugee The legislation that was enac by the House
contained a one-house veto over numbers of refuge (above a
statutory maximum of 50,000) to be admitted during the following
fiscal year. However, the provision was dropped in the confer-
ence and does not appear in the final version of that legislation.

In light of the provisions of the Refugee Act as finally
enacted, and its implementation in fiscal year 1981, I feel even
more strongly that the Congress has lost control over the numbers
of refugees to be admitted. The consultation process required
in that Act gives the Congress no veto power over the Presidential
power to admit an unlimited number of refugees above and beyond
the 50,000 authorized. In my view, any number of refugees
requested by the President over and above the annual ceiling of
50,000 should be subject to the approval of the House and Senate
Judiciary Committ . In addition, I feel that some form of
Congressional veto should be recommended by the Commission as a
check on the authority of the President, as a better way to
allow public opinion to influence United States policy on the
question of the numbers of refugees to be received in this
country (V.A.).

Also, I strongly support all efforts by the United States
Government to keep refugees from coming directly to the United
States without being pres ned in third countries. Our
L} riences with the Cuban and Haitian situations show the
great difficulty and public disapproval of the unregulated
arrival in our country of thousands of people who then must be
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cared for and resettled on an emergency basis. I strongly
support any effo by our government to keep control over our
borders and whenever possible to keep applicants for asylum
elsevhere than in our country until such time as they qualify
for admission under the Refugee Act.

Mass Asylum

1 strongly oppose the recommendations for an interagency
group to plan the setting up of facilities in this country for
the purpose of housing and processing large numbers of persons
seeking ylum (V.B.1.). It seems to me that such plans would
in all likelihood result in relatively permanent facilities,
and this would be inadvisable for several reasons. First, they
would entail creation of a bureaucracy which would depend for
its continuing existence on a flow of refugees or asylees.
Second, they would be a sign to all those who might seek asylum
that the United States ready and willing to help, without
considering the sha tl must be borne by the rest of the
world community to house and deal with refugees and asylees.
Third, they would encourage people to come he without proper
screening, before sufficient resettlement plans have been
undertaken.

We must be prepared to deal with questions of resettling
refugees, but we should not cr e a bureaucratic and physical
establishment which would function as an open and continuing
invitation to the world's refugees to come to this country.

Visa Waivers (VI.C.1.)

1 support a concept of waiving nonimmigrant visas which is
similar to that contained in legislation passed by the House of
Representatives during the 96th Congress in the form of H.R.
7273. That bill would have authorized a one-year vi waiver

tors from
to be selected by the Attorney
General and the Secretary of State., Countries eligible for
selection would be limited to those which do not require visas
of citizens of the United States who wish to visit their
countries, and whose citizens have a record of low visa abuse.




379

Coincidental with the implementation of the visa waiver
program, of course, there must be implementation of adequate
arrival/departure control procedure: 80 that abuse by persons
coming to this country «ithout a visa may be minimized.

Article I Immigration Court (ViI.C.1l.)

1 oppose the establishment of an immigration court under
Article T of the Constitution. At present, there are only
two Article I courts the Tax Court and the Court of Military
Appeals. 1In 1984, the Bankvuptcy Court will be fully operational
under Article I.

The present system, wherehy immigration judges are dependent
upon the Immiqration and Naturalization Service for much of their
office support, is unacceptahle. While immigration judges should
be independent of the agency whose cases they must decide, this
could be done hy establishing by statute an independent body
within the Department of Justice, consisting of administrative
law judges assigned to hear immigration cases. This would pre-
serve the function and responsibility of the Attorney General
under the Immiqration and Nationality Act and yet provide a
much greater deqree of independence to this process.

The Roard of Immiqration Appeals, currently created under
Justice Department requlations, could be incorporated into this
organization, thereby qiving a party a right of appeal from an
adverse ruling by an immigration judge.

There are similarities between this proposal and the
United States Parole Commission, an independent agency which
presently exists within the Department of Justice,

It is unnecessary to create another specialized court,
under Article I, to assure that aliens have an opportunity to
protect their rights under the immigration lawv. The steps I
have outlined would he fully adequate to accomplish this end.
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STATEMENT OF COMMISSIONER EDMUND MUSKIE

Immigration and foreign Policy (Recommendation IT.A.8.)

1 agree that immigration law should mot be selectivel
enforced on grounds of race, religion, or sex. I hou-v:.y
however, that our immigration laws should permit necessar
enforcement with respect to aliens of a particular nationaltiv

ia fon‘l;; r:ucy reasons. I would note that such
were e as conforming with due ocess N 3
v. Civiletti, 617 r.2d 745 (D.C. Cir. 197!).pr in Barenit

Resource Implications (Recommendation III.A.2.)

I would be derelict not to note that these 1
require (1) substantial increases in personnel, 7;7’:':1;..323'“
redistribution of personnel, and (3) important requirements for
new office space. These logistics factors cannot be ignored.

It must be recognized that a very small staff i{s engaged
worldwide in immigrant visa proc ing--about 175 o(“co’?lqanﬂ
;’:u than 7oolro"iqn Service Na al (PSN) clerical employees.

us, even relatively small i
rates et y ncre, s in workload would have an

But small increases are not called for. e
numerical limitation on immigration would riltﬂf'ra:n;“;;foﬂo to
350,000, i.e., about 30 percent. In addition, for five years,
there is a proposed additional increase of 100,000 for *backlog®
clearance. Thus, for the first fiw years, the total increase
would be 66 percent. Moreover, in the 1 ter group the propor-
tion of applicants for adjustment of status to visa applicants
will likely be smaller than normal for technical r ons.
Therefore, the actual immigrant visa caseload increase should
be about 50 percent during the first five years.

An increase of this magnitude will clearly require staff

increases. These will involve t dela:
ys beca £ b eting,
recruitment, and training requirements and procedures . o "

At the same time, the proposal to eliminate the per-country
ceiling on close relatives of permanent residents will have two
effects. Pirst, it will result in a redistribution of workload.
Whatever the substantive merits of the country ceiling issue,
this proposal will result in focusing caseload in a relatively
few countries with resulting caseload dec in many others.

the Department will face not only the need for more staff,
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but also the need to redistribute existing staff. The transfer
process for officer personnel is cumbersome but is does exist,
and officer personnel are sutject to worldwide assignment

ailablity., PSN employees are not subject to the latter
system and very rarely can they move from country to country to
continue employment with the USG. Thus, affing shifts at th
support level will involve laying off PSN's in certain countries
and hiring PSN's in others.

Second, these workload shifts and increases will require
changes in working space. Excess space may be created at some
posts. However, at posts with incr ed workload, additional
space will be required, through leasing, purchase or new con-
struction. In some cases, these requirements may face us with
insurmountable problems. The Consulate General at Quangzhou,
China, for example, will get a sizable workload increase with-
out space for either additional personnel or applicants. It is
located on the eleventh floor of a hotel. There is no possibil-
ity for expansion. Construction of a new building could not be
completed before 1985.

I raise these points not as substantive arguments against
these Select Commission recommendations. Rather, they are to
provide a clear picture of the funding that will be required to
ensure the effective implementation of the recommendations to
those who will consider their adoption. I believe it would be
irr onsible to create a new immigration system while failing
to ure that it can be effectively administered.

Country Ceilings (Recommendation III.C.6.

1 share the general concern for family reunification and
wish it were possible to accommodate within a numerically limited
system all those, especially spouses and children, who want to
immigrate to join their relativ e. As that is not possible,
1 must express my serious concern that the absence of application
of country ceilings, particu y in the “"family® category, would
cause significant foreign relations repercussions.

My concern lies, first, in the fact that, given a worldwide
limitation, preemption of the limited numbers by persons born in
a handful of nations can only be at the expense of immigration
by natives of the rest of the world. There could and would be
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very adverse reactions if individuals from about 140 nations
could not immigrate because all "numbers® were used by those
from less than ten other countries, In short, the question
is not whether families should be separated for some period of
time but which families--some proportion of those in a few
countries, or st if not all in a great many countries. This
situatinn differs gre tly from that of prior times when pre~
domination of {mmigration by a few countries could not deter
immigration from other places, either because there was no
limitation or because the numerical control mechanisms were
Adifferent,

A second and no less serious concern lies in my view that,
in effect, the absence of country ceilings allows the emigration
policies of other countries to determine our immigration pattern.
T believe strongly that we should not abdicate control over so
important an element of our national life.

Finally, I believe that the concept of uniformity of treat-
ment estahlished by country ceilings is a positive factor in our
national image as perceived in foreign cnuntries.

Right to Counsel (Recommendation VIII.B.1.)

I note that the term "benefit® as used in this recommenda-
tion necessarily includes a visa, since it is settled that an
alien has no Constitution right of entry into the United States.
Requiring that a visa applicant abroad be entitled to counsel
as a right will create both substantive and administrative
problems of a substantial nature.

Tf the term "counsel® were to he defined (as present
practice indicates it is intended to he) as a member of the har
of a state of the United States, foreiqgn attorneys would be
excluded, with the possibility of conflict hetween the Depart-
ment of State and the foreign attorneys and/or their governments.
Morenver, given the nature of the nonimmigrant visa process,
such processing would he seriously slowed and complicated by
such a requirement., The need for interpreters in cases in which
the applicant sneaks no English and the attorney does not speak
the applicant's lanquage would add to this Alfficuley.
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I cannot support a recommendation which would create such
administrative and substantive proble: and which appears
founded in the motion that a visa applicant abroad who is not
a resident of the United States should be placed in the same
constitutional posture as citizens, residents and other aliens
Physically present in the United Sta

1 agree that the use of mass profiles would be helpful,
in some instances, in determining the grant of asylum or refugee
status but must emphatically insist that they not be used
exclusivel the determining factor. The Refugee Act of 1980
and the UN Protocol on Refugee Status require that refuge:
status be granted to those who establish a well-founded ¢ of
persecution based on race, religion, nationality, membership in
a particular social group or political opinion. Persecution
based on one's political opinion (which is the basis for most
lum requests) its very nature, demands individual, case-
consideration. It should be noted that the High
ioner for Refugees under the League of Nations att
group profiles for the dete
and ulti ely abandoned this procedure due to the need for
constant revision to accurately reflect rapidly changing
conditions.

I strongly believe that the Department of State should be
responsible for the prepa ion and distribution of the profiles
since the Department is the most competent to assess conditions
in foreign countries and most experienced in reviewing and
formulating advisory opinions relating to asylum requests,
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STATEMENT OF COMMISSIONER ROSE MATSUI OCHI

Immigration and refugee policy has become one of the most
significant domestic and international lss confronting this
nation and will remain so throughout the remainder of the
century. As we seek to consider immigration policies in light
of the national inte t, it is important to take a lesson from
history in order to avoid repeating the shameful mistakes of the
past.

A review of the history of immigration to America reveals
that each new group of migrants was subjected to cruel treatment
and harsh injustices; and that during times of economic reces-
sion they were made scapegoats for the nation's socio-economic
problems. The antialien sentiment manifested itself in discrim-
inatory restrictive immigration laws and in arbitrary practices
that disregarded constitutional protectionsc. Despite the
several revisions to the Act, intended to make the system fairer
by abolishing racial and rational origin restrictions, the
present laws with their nmumerical limitations and quotas have a
disproportionate impact, i.e., a discriminatory effect on Asian
and Latin American countries, particularly Mexico. Paradoxically,
although this nation embraces the principle of anti-discrimination
and constitutional safequards, in the area of immigration law
enforcement and administration, there still exist blatant
contradictions with the basic values of our democracy that are
widely acknowledged and yet benignly ignored. I believe it
serves the nation's interests that our immigration laws be humane
and just and be enforced and administered in a non-discriminatory
way.

When viewed in the context of this historical framework,

the Commission's rt of Conclusio

shed little new 11ght on a subj 1ddTed with much nonsense,
myths and hypocri nd will represent a backward step in the
evolution of pr-gressive national policy. While I concur with a
substantial part of it, I believe that the Commission has erred
on some of the important issues. Thus, I am compelled to present
supplemental views to clarify my position, and to explain my
opposition to several of the recommendations.

International Issues (I.A. to I.D.)

To moderate migration pressures will require an examination
of U.S. foreign policies which contribute to the "push.* Specif-~
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ically, the study of the correlation between foreign aid and
military intervention and migration to America of both refugees
and immigrants should be undertaken.

Illegal Aliens

Illegal immigration is a complex phenomenon which must be
analyzed on two related but divergent levels: the reality and
the perception people have about the phenomenon. The research
on the subject does not provide a profile of the illegal popu-
lation, but the accepted reality is, to a large extent, illegal
immiqration is a creature of the limitations of our current

and of the failure to retard
s of our secondary labor market for cheap
laborers. Current laws have been criticized for causing illeqal
immigration because thev are rvestrictive in not allowing access
from certain countries, and in their failure to be tailored to
meet migration pressures; because they are ineffectively
administered which exacarbates the large backlogs and because
they bring in nonimmiqrant foreiqgn laborers. Public perception
of immigration closely mirrors the state of our economy. During
periods of unemployment, the worker A
scapegoat who is blamed for unemployment and is subjected to
deportation., When the economy recovers, concern about
immigration again fades into the background. Indeed,
immiqgration is even encouraged to fill gaps in our labor force.
A study of the use of foreign laborers reflects that the
available to illegals repeat a historic pattern that has
ion of unskilled workers: the Chin
9th century, Italians and t Europe.
the latter part of the century. But thnse groups came I
Today, the demand for cheap laborers to do the “scutwork
filled by illegals.

The fact of the matter is Mexican undocumented workers are
a boon to the U.S. economy because they typically take jobs which
Americans will not accept, and r labor costs are much lower.
It is not simply a coincidence that ith the greaatest
number of undocumented workers have a correspondingly high eco-
nomic productivity level. The research does not show that the
toleration of large-scale illegal immiqration can have a perni-
cious effect on U.S. society. There is no evidence bel
proposed that undocumented immigration conatitutes a national
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calamity so damaging to the American le
kind of repressive enforcement unut:ognin;h-p:e::n::g?";: the
seems far more sensible to develop strategies to deal with the
causes of illegal immiqration Instead of temporary workers and
new costly enforcement programs, hard-working unskilled immi-
:or:rln:s ::gu:rll .};‘1’1? pt‘ovtdod legal entry via our immigration

w ex t n the
el L y system to better accommodate varying

Border ; 1 Interior Enforcement

I am concerned that the enforcement tenor of the repor
create a climate to encourage practices which violate Vrc:v:y
rights of aliens and residents alike and which promote the use
of ahusive tactics and excessive force and violence in enforce-
ment. Current immigration enforcement programs have a disparate
impact on “foreign looking® U.S. citizens and lawfully admitted
resident aliens who possess ethnic characteristics similar to
major immigration groups. Certain ethnic groups have dispro-
portionately been the target of antialien activities. 1In the
19th Century the Asians bore the hrunt of the attacks which
:od-y are focused on Mexicans. I have urged the need for the
Commission to take a position against interior enforcement
programs Airected at individuals based sol:ly on one's national
origin (II.A.R.). For example, the recent Iranian student
sveeps is an example of the problem. I celieve, apart from
raising constitutional questions, these practices will have
serious social consequences in creating alarm in certain ethnic
communities to believe that one's status will remain forever
tenuous and dependent on one's mother country's relation to the
U.S., and that to fear that persons may be subject to selective
governmental sanctions hased on nationality alone, these
practices should be repudiated and INS enforcement should be
non-discr iminatory.

Economic Deterrents in the Workplace

I emphatically reject the Commission's employer san
proposcl (IT.B.1.). In addressing this questh‘;ﬂ ﬁ is l:;::livo
that we not separate the principle of employer sanctions from a
consideration of the means of objective verification and of the
enforcement camifications. The Commission has failed to evaluate
the cost of implementing an employer sanctions law through
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issuance of a “"secure® ID card, the burden it places on employers;

the difficulty workers in the marginal sector of the second-
ary labor market, the very workers that this law is meant to
protect, will have the most difficulty in establishing their
eligibility for "secure” ID cards. The Commission ignored the
evidence that nowhere have such laws heen shown to be effective
in stemming illegal immigration; the concern that it will spawn
fraudulently established non-counterfeitable IDs; the problem
created by the unlikelihood that adequate resources will be
allocated resulting in spotty enforcement, the low priority
given by U,S, prosecutors of white collar crimes, the record of
courts in sentencing in the area of economic crimes, the public
cynicism that will vesult from lack of enforcement, the likeli-
hood of driving the unscrupulous employer underground possibly
exacerbating exploitation; and the probability of accelerating
run-away industry to developing countries at the expense of
native workers.

I am also deeply troubled over the cavalier attitude in
dismissing the concerns of minorities who will bear the brunt of
discriminatory hiring and enforcement. All “"foreign looking™
persons will be subjected no doubt to stricter scrutiny. e
notion that everyone would be required to establish eligihility
(national ID card or databank system) in order to be protective
of the civil rights of minorities is blatantly preposternus and
patently offensive, Moreover, this system has a potential for
grave consequences for the invasion of privacy that can be
harmful to the civil liberties of all. I am convinced that the
questionable effectiveness halanced against the recognized risks
involved dictate a need for more study and caution. The
incentive to hire undocumented workers could be removed through
other less costly and socially disruptive measures which could
provide a dual benefit to native workers. Vigorous enforcement
of existing laws including minimum wage, OSHA, the Fair Labor
Standards Act, social security insurance, unemployment insurance,
and Title VII of the Civil Rights Act should be instituted before
such extreme measures can be justified.

Temporary Workers

I applaud the Commission for expressly rejecting a guest-
worker program (Introduction to I1.) and for providing that the
current R=2 proqram be streamlined, and cooperation to end
dependence of any industry of H-2 workers be accompl.shed (VI.E.).
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I am uncomfartable that these decisions ma:

the exploitation of foreign workers if mnqyr::: :S:: :“p::g e

for certain industries. I am afraid that a streamlined R-2 Y

Program may create a politically expedient "backdoor® for a

substantial broadening of the scope of the Prog: and creatin

::q:';::-e . :n U;.h:" of H-2 workers, with a lessened 9
nt for lahor certification creati

of domestic workers, and without wotoctionmo;“z::'r;:::lz(wg

::::::;n:or lack of provision of standards, oversight and

The history of the institution of foreign lal
work for cheap wages in this country is one gf -h:::."l:op:;nts
out that this nation supplemented its manpower md-.thnmqh
both immigration and contract workers, and that it is no acci-
dent, but by design, that there was resort to the latter means
when the workforce was made up of persons otherwise considered
undesirable as immigrants, i.e., people of color. 1f, indeed
there exists a need to augment the labor market in a;uln i
industries, foreign workers tn fill the requirements should
also he'pmvmod access via the Independent Category. This
country's strength vas derived from our ancestors who were, for
the most part, largely unskilled and illiterate., America ;hauld
still provide a place for the humble with dreams who can contri-
bute to our future vitality. We can no longer legitimize the
separation of economic and political participation in our free
Tﬁiﬂlz ;r;;:::‘y le;eve that a guestworker, companero, stream-
2 lved 2 ph"ed_(.m:r. Yy any other name is not the answer, and

Legalization

The Commission approved a liberal amnest m
clple‘oﬂly. The proposal failed to lnnnw—'nZns;:q::u ;o:ﬁ:
of being qenerous, fair and fail-safe. It is a sham. Out of an
aApparent concern over political palatability the amnesty program
became so unattractive that it will likely get no takers. I
umfd that the proposal include flexibility in the determination
of “continuous residency® because this requirement would tend to
disqualify a substantial number of Mexicans (I1.C.l1.)
be cynical but it sppears that those who insist on the effective
implementation of massive enforcement efforts intend that certain
tarqeted illegals will he driven out of the country before given
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an opportunity to = rticipate in the leg lization program. Such
a drive would sure: result in creating fear and suspicion,
ensuring low partic. ‘on and driving the undocumented further
underground.

1 believe, after once deciding the threshold question of
allowing an adjustment of status of illegal aliens, it is decep-
tively unfair to set a trap for the unwary by providing deporta-
tion of those who are found ineligible (II.C.4.). Many
undocumented are simply undocumentable. Whether depoctation is
immediate or delayed, it does not deserve the label fa safe.
A program to assure maximum participation should provide those
who fail to qualify a temporary status with the opportunity to,
after a few years, qualify for permanent resident having

rated to be resp ible contributing members of society
based on a good work record and payment of taxe There should
be few grounds for excludability. I would recommend the
Registry approach of good moral character enacted under the
federal amnesty programs (Sect. 249). While I have advocated
for a shorter residence requirement, Congre should adjust its
cut-off date from a period not less than two years prior to
January 1, 1981,

The Admission of Immigrante

1 strongly endorse the restructuring of the preference
system which will facilitate the a mission of immigrants and
which reaffirms the family reunification principle as the touch-
stone of our immigration goals (III.C.). The Commission recom-
mendations have expanded the definition of immediate relatives
of citizens, has opened up the possibility, albeit limited, of
reunification of citizens with grandparent of permanent
residents with parents, and has rejected the move to eliminate
the brothers and sisters category (III.C.4.). The ostensible
reasons given for the need to eliminate the brothers and sisters
classification is the potential for exponential growth. Yet it
there is such a concern over numbers, how is it that many as
200,000 Independents was proposed? The implications are ominous
if the real intention is to curtail the policy now that early
stock has reunited their families, and the pressures have
shifted to non-white countr Clearance of the backlogs will
remedy the vestiges of the earlier Asian exclusion laws.
However, the Commission failed to eliminate the per-country
cellings which have a restrictive effect on Asians and Mexicans
(I11.C.6.). I would favor a more generous overall ceiling,
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dropping the per-country limitatio

for all categori
without such changes, I £ b vetos 1a e
high-demand eoun:zh; .qn::f' oo BOMNKCIT BT

Although I support in principle th
;ntry of persons without ties to ‘t’hc U.;.ijts::d.::?:‘:q)sh'
- ag:hlut elitist admission criteria that fail to providc an
223 The emducated who me-meses’ st Sestess e Somrhilied
ai sired as tem
wurkers :t I:Lbu;l:tlrmi-lgunu, and that make :‘A’:::rylcuom
. s
beins o 2 to . uspect that this category
sionals who will displace American
:::t:’r:z::on zocm:uru will be a joke. T::;dur::o-ou.. nd that
ratio of 4:1, family reunifi
(280,000--70,000), should be n{nlmd, .:::’tlwon ur,-l:::réhl
category should not be allocated at th expense of any nﬂ:t;"
category, namely brothers and sisters (III.A.2.). ™

Phase-In (1V.)

Clearance of the current backlogs
sho:
tied to an enforcement or lcqnlll-tzn pro;::l.p“"d. and not be

Refugees
While the 1980 Refugee Act took a
major step towas
;?:::r:‘:‘:t:‘y’ oq‘a;e;g;n_u ;ndn;duqu laws can br nd;'dw:r:::l’
v ical a geographic discrimi
continues to pervade the implementation of the h:ln::f:t‘l.).
Non-Immigqrant
Providing authority to the Attorne
y General to -
immigrant aliens for conviction of an offense lubjncg.su o
sentencing of six months or more is too brrad (vi.r.)

Administrative Issues

A parade of witnesses testified that INS policies and pro-

cedures infringe on civil rights of minority citizens and aliens;

that INS is enforcement-orient and
! give: er
services; that according to testimony, Asians wrtf::‘;::g *
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suffered from insensitive, and inequitable treatment; that INS
enforcement operations are discriminatorily targeted on Mexican
nationals resulting in al of rights to citizens, residents
and aliens. The Commission has failed to adequately respond to
the need for putting some teeth into the complaint and disci-
plinary procedures to stop numerous reported incidences of verbal
and physical abuses by personnel (VII.B.3.) failed to-limit and
check the discretionary powers of INS, has left unfettered a
consular officer's singular visa issuance authority (VII.E.)
with serious potential for abuse of discretion by not providing
an independent review of visa denials, and has ignored the need
for more resources to improve INS vice responsibility
capabilities, and the deployment and allocation adjusted to meet
shifting pressures. In the case of appeals, I recommend that
appeal be taken from the Immigration Court under Article I to
the U.S. Court of Appeals and not the Supreme Court (ViI.c.1l.).

Legal L]

1 am extremely disappointed that all the recommendations
developed by the Commission's Legal Task Porce included in the
Appendix were mot considered by the full body. The Commission
did make some inroads into bringing immigration laws involving
procedural rights from the Stone Age into the 20th Century.
However, entially the Commission dropped the ball on the INA
revision packag nd treated certain legal issues like a "hot

ion of the exclusion rule governing illegally

8! (VIII.A.4.).

The remedy provided of penalizing the ulhndlna r does not
aid in the case in point nor will likely curb illegal searches
in the future. The Commission ducked on the issue of modernizing
our exclusion and deportation laws (VIII.D.l.). Experts are
virtually unanimous in their view that the present laws are
archaic and far more severe than is required by our national
interest. T would support the limitations for the grounds for
exclusion and deportation provided by the Holtzman propo s the
Task Porce on Legal Issues, and the Legal and Administrative
Issues Subcommittee.

La uirement for

It is recognized federal policy that English literacy is
not a prerequisite for obtain