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THE LEGAL STATUS OF ASSISTANTS TO THE JUDGES
IN UKRAINE AND IN POLAND (COMPARATIVE ANALYSIS)

Relevance of the topic. In the light of the ongoing judicial reform aimed at
bringing Ukraine's legal proceedings in line with European standards, the issue of
organizational support for the activities of courts as one of the guarantees of the
independence of judges becomes of paramount importance. Recommendations for the
effective implementation of the Basic Principles of Independence of the Judiciary
adopted by the resolution of the Economic and Social Council of 1989/60 and approved
by UN General Assembly resolution 44/162 on 15 December 1989, namely

Recommendation 5, stipulate that the State should pay special attention to the need
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provision of certain resources necessary for the functioning of the judicial system,
taking into account the appointment of a sufficient number of judges for the level of
detention, providing the courts with the necessary personnel and equipment, and
providing judges with a decent level of personal security, retirement and wages [1].
The above recommendation is also embodied in the Ukrainian legislation of the years
of independence. Thus, in accordance with Part 1 Article 130, Part 1 of Article 126 of
the Constitution of Ukraine, the state is obliged to provide financing and proper
conditions for the functioning of the courts and the activity of judges as an integral part
of the constitutional guarantees of their independence and integrity. According to Part
1 Art. 146 of the Law of Ukraine "On Judicial System and Status of Judges" dated
02.06.2016, No. 1402-VIIl, the state provides funding and proper conditions for the
functioning of courts and the activity of judges in accordance with the Constitution of
Ukraine [2].

The guarantees of independence of judges established by the Constitution and
laws of Ukraine are an integral part of their status, apply to all judges of Ukraine and
Is a prerequisite for the administration of justice by an impartial and fair court. One of
these guarantees is the organizational provision of the work of courts by its apparatus,
which also includes assistants to the judges, whose task is to facilitate the
implementation of justice and fulfill their respective powers.

The purpose of the study is to develop practical recommendations for
improving the current legislation governing the legal status of assistants to judges, and
the task of the study is to compare the norms of the legislation of Ukraine regulating
the relevant relations, with the similar legislation of Poland, for the acquisition of
positive experience.

The Institution of Assistants to the Judges was first legislatively enshrined in
Part 6 of Art. 130 of the Law of Ukraine "On the Judiciary of Ukraine" on February 7,
2002, No. 3018-11l, but the legal status of assistants to the judges was not regulated by
law [3]. This uneasy mission relied on subordinate acts that failed to fully describe the
powers of the assistant to a judge, to clearly distinguish between his duties and the

duties of the secretary of the court session. Time has shown that the new legal
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institution of assistants to the judges does not justify itself in the present realities, and
it is the legislators, the reformers, who must take the blame for it, if not decisive. At
the time of the writing of the thesis, the legal status of the assistant to a judge is
regulated by Art. 157 of the Law of Ukraine "On the Judiciary and Status of Judges™
on 02.06.2016. No. 1402-V11l, Art. 62 of the Code of Administrative Justice of Ukraine
[4], art. 92 of the Law of Ukraine "On Civil Service" dated December 10, 2015 [5], the
Regulations on the Assistant to a Judge of the General Court, approved by the Decision
of the Council of Judges of Ukraine dated March 25, 2011 No. 14 [6].

A comparative analysis of the above-mentioned normative acts indicates their
lack of conceptual development, and in places, and the inconsistency between them,
which alleviates their practical value and discredits the very idea of introducing the
institution of assistants to the judges. In this regard, it should be noted that Art. 62 of
the Code of Administrative Justice of Ukraine (as amended on 10.10.2017), in contrast
to paragraph 20 of Section |11 of the Regulations on the Assistant to a Judge of General
Jurisdiction, approved by the decision of the Council of Judges of Ukraine dated March
25, 2011. No. 14 (with subsequent amendments and supplements) defines the main
duties of judge’s assistants, which do not at all include the drafting of any procedural
documents that are adopted by a judge. This approach is probably related to the position
of those scholars who believe that the assistant to the judge, not taking part in the study
of evidence in a court session, has no right to assess them, to establish the factual
circumstances of the case and to give them a legal assessment. In my opinion, there is
no stumbling block in the drafting of procedural documents by the assistant to the
judge. A judge may instruct his assistant to draft a court decision on case materials,
since the assistant to the judge in these cases does not replace the judge, but only
facilitates his work, because the final right to accept the draft without modification or
change it and sign the decision belongs exclusively to the judge.

For instance in Poland pursuant to the regulation of the Minister of Justice of 5
November 2002 on the detailed scope and manner of performing activities by the
judges' assistants to independent activities, the assistant should draft judgments,

prepare draft ordinances, prepare the case for consideration at the hearing or the
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meeting, prepare projects orders regarding the formal conditions of the indictment,
fitness check, timeliness and correctness of the judge's orders by the department
secretariat, referral to people and institutions for information necessary to resolve the
matter, control of the timeliness of expert opinions, preliminary analysis of files
assigned to the judge's paper, preliminary analysis of allegations contained in the
appeals, taking verifying activities in suspended cases and presenting to the judge the
status of unrecognized cases, filling in statistical cards, collecting judgments and
literature useful for the recognition of court cases and performing other activities
related to the judicial activity of judges with whom he cooperates, resulting from the
specifics of a given court department, drafting response projects letters affecting a
given case, not consulting. In addition, the duties of the judge's assistant also include
performing other activities affecting the efficiency and rationality of the proceedings
ordered to be carried out at the order of the judge. Procedural motions and taking
actions in the scope of enforcement of judgments in criminal and family matters [7].
Under the aforementioned conditions, when the assistant only participates in the
preparation of court cases, he prepares letters, other materials, executive documents,
copies of court decisions to be sent to the parties to the case, such a position in general
loses any practical sense, since these duties actually duplicate the duties of the
secretaries of court sessions, defined in Article 5, Article. 63 of the Code of
Administrative Justice of Ukraine (in the new wording of 10/03/2017), namely,
"registration of materials of administrative cases". Moreover, in paragraph 6 of this
article, the secretary of a court session is obligated to perform other orders of the
presiding judge in the case (not mentioned in clauses 1-5), which may include the
preparation of draft requests, letters, other materials, executive documents, and as well
as the execution of copies of court decisions to send the parties to the process, which
in the sense of Part 2 of Art. 62 of the Code of Administrative Justice of Ukraine should
be performed by an assistant, and according to the Part 3 of Art. 62 of the Code of
Administrative Justice of Ukraine the assistant to the judge on behalf of a judge
(presiding judge) may be entrusted with the authority of the secretary of the court

session in his absence. Consequently, the bulk of the powers entrusted to the judge's
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assistant by the applicable law is quite capable of meeting the secretary of the court
(paragraphs 1-2 of Part 2 of Article 62 of the Code of Administrative Justice of
Ukraine), and the control of the timely sending of court decisions copies by subordinate
workers is carried out daily by the judges themselves.

Main results and research findings and their value. Therefore, in order to
preserve the expediency of the position of the assistant to the judge, amendments
should be made to Part 2 of Art. 62 of the Code of Administrative Justice of Ukraine,
supplemented its paragraph with the following content, "on the instruction of a judge
prepares draft judicial decisions, other procedural documents, which are adopted by a
judge or under the chairmanship of a judge”, because otherwise the category of posts
should be reduced due to the independent drafting by the judges all the procedural
documents, opportunities transfer responsibilities for the preparation and
organizational provision of court proceedings for secretaries of the court session, and
in order to save budget funds to pay them wages and the distribution of these payments
to other employees.

Consequently, the establishment of the Institute of Assistants to Judges is
meaningful and justifiable only if they will draft court decisions, and not perform
purely technical functions on the registration and preparation of case materials for

consideration.
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Bitra Ky3bMeHko,
cryneaTka HHI iHo3eMHMX MOB

YepkachbKOro HalllOHAIBHOTO YHIBEpCcUTETY iMeH1 bornana XMenbHUIIBKOTO

IO TAKE EMOLIA?
HNOHATTA EMOLIMHOCTI TA EMOTUBHOCTI

Emorii € perynsiTopamMu TOBEIIHKH, COLIaJbHUX KOHTAaKTIB 1 Oararbox
MICUXIYHUX TIPOIIECIB.

Emorii — mcuxiyHi CTaHW JIOJWHHA, B SKUX peEATI3yeEThCs Oe3mocepenHe
CUTyaTUBHE MEPESKUBAHHS (3aI0BOJICHHS, PaaiCTh, cTpax) [7, c. 81].

Y BHUXOBHOMY MpOIIECi POJb €MOIlil HAA3BUYAHHO Ba)JIMBA, OCKUIBKH BOHU
BIUTMBAIOTh HA MOTHBHU W MOTpeOH migpocrarouoi ocoducrocti. Kpim Toro, emorrii
YTBOPIOIOTh OCHOBHY MOTHUBALIIMHY CUCTEMY OCOOMCTOCTI 1 CHPUSIOTh BUXOBAHHIO Y
HEl MOpalbHO-AYXOBHHUX I[iHHOCTeH. Taka (QyHKIS y CTAaHOBJIEHHI CMHCIIOBO-
IIIHHICHOT chepr OCOOHMCTOCTI MOSICHIOETHCS IXHBOIO MPHPOoIo [1, ¢. 87].

Emouist — cknagauii eHomeHn 3 HeHpo(di3i0J0TiYHUM, HEPBOBO-M’SI30BUM Ta

(dbeHoMeHoIoriuHNM acriekTamu. EMolii MoKy Th mo-pi3HOMY BILTUBATH Ha monei. Lle
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