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Study on the Legitimacy Review of Regulatory Purpose of TBT Agreement

LI Dong —dong

Abstract: The Dispute Settlement Body ( hereafter DSB) of WTO prefers to strictly review wheth—
er the regulatory tools adopted by the Members are consistent with the Covered Agreements
while accords great deference and prudence to review the Members’ regulatory purpose.
However Article 2. 2 of TBT Agreement stipulates explicitly that the regulatory purpose
chosen by the Members shall be legitimate. The empirical fact test adopted by Panels of
relevant TBT disputes to assess the legitimacy of regulatory purpose gives the Members the
final say about legitimacy which contravenes the text of Article 2.2. The central —peripheral
approach established by Appellate Body conserves the final say to the DSB on one hand and
accords some deference to the Members’ regulatory purpose on the other. The “central”
regulatory purpose which could be deemed as legitimate automatically should be enlarged
to all regulatory purposes in WTO legal system so as to expand the Members’ regulatory
autonomy to set regulatory purpose.

Key words: TBT Agreement; regulatory purpose; legitimacy review; empirical fact test;

central —peripheral approach
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