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ABSTRACT 

	

ABSTRACT 

For a long time, the protection of the fictional characters problems plagued by 

intellectual property rights in academia and practice at home and abroad. So far, our 

country has not been formed in the judicial practice and academy unified point of 

view. With the rapid development of cultural economy in recent years, the fictional 

character infringement activities become increasingly frequent, and it’s hard to get 

perfect protection related obligees’ interests. How to stop the infringement by law, 

and to protect the interest of related obligees, is a need to solve the problem. This 

article from the perspective of copyright law, and through the judicial decisions and 

opinions of scholars at home and abroad, from the view of concept, types, constitution 

and the related subjects of the right of fictional characters, the legitimacy and 

feasibility of copyright protection, copyright protection and its limitation for fictional 

characters to deeply analyze copyright protection for fictional characters. 

There are four chapters, excluding preface and conclusion. 

Chapter 1 is the analysis of the basic theories, mainly on defining the concept, 

types, and constitution of fictional characters; the fictional characters are divided into 

two types: literary characters and pictorial characters, which have some differences of 

their constitution affecting the use and protection of these two types of characters. 

Then the	 identification of the related subjects of the right of fictional characters, 

should respect the agreement between the relevant parties; without any agreement, it 

should abide the identifying rules of obligees of works in copyright law. 

Chapter 2 is about the related rights. In this article, author thinks that the concept 

as merchandising right or right of publicity of fictional character, which put forward 

by some scholars, are the mistranslation, and they need to be clarified. In addition, 

other current laws, such as Trademark Law and Anti-unfair Competition Law, on the 

protection of fictional characters have positive roles also have shortcomings like strict 

conditions, narrow scopes and tedious procedures. These laws are appropriate as a 

complementary role rather than subject in the protection for fictional characters. 
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万 	

	

Chapter 3 firstly demonstrates the legitimacy of copyright protection of fictional 

character from the two aspects--jurisprudent bases including John Locke’s labor 

theory of property and Roscoe Pound’s theory of social interest, and social bases 

including advance of literary and art and development of cultural economy. In 

addition, this chapter also illustrates the feasibility of copyright protection of fictional 

character from the two aspects of character itself, which meets the requirement of 

being works, and the law, which leave the space for protection of these characters. 

Chapter 4 introduces the method of copyright protection of fictional character.	
Firstly, from learning the experience of the relevant precedent in Unite States and the 

copyright theories, author in this article thinks that infringement of a fictional 

character should be meet the "copyrightable + substantially similar" formula, and then 

introduces "copyrightable" standards and "substantial similarity" standards with 

related cases and theories respectively; if the accused infringing work at the same 

time satisfy the this two requirements, it constitutes the infringement, and then the law 

should take a action to protect the obligee. Last but not leave, the limitation of 

copyright protection of fictional characters includes the limit period and fair use. 

 

Key Words: Fictional Characters; Copyrightable; Substantially Similar 
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6HFWLRQ � 2WKHU 2SLQLRQV DERXW &RS\ULJKWDELOLW\������������������������������������������

6XEFKDSWHU � 6XEVWDQWLDO 6LPLODU��������������������������������������������������������������������� ��

6HFWLRQ � $QDO\VLV RI 6XEVWDQWLDO 6LPLODU RI /LWHUDU\ &KDUDFWHUV������������������

6HFWLRQ � $QDO\VLV RI 6XEVWDQWLDO 6LPLODU RI 3LFWRULDO &KDUDFWHUV��������������� ��

6XEFKDSWHU � /LPLWDWLRQ RI &RS\ULJKW 3URWHFWLRQ������������������������������������������ ��

6HFWLRQ � /LPLW 3HULRG������������������������������������������������������������������������������������

6HFWLRQ � )DLU 8VH���������������������������������������������������������������������������������������� ��

&RQFOXVLRQ���������������������������������������������������������������������������������������������������

%LELOLRJUDSK\�������������������������������������������������������������������������������������������� ��

$FNQRZOHJGHPHQWV�������������������������������������������������������������������������������������
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导 论

一、问题的提出

���� ᒤ � ᴸˈ䱄࡛йᒤѻѵⲴ㤡ǉ⾎᧒༿⍋ݻǊ˄ 6KHUORFN˅䟽ᖂ䬦ᒅˈ

൘ц⭼ൠа⅑ᦰ䎧Ҷа൪Ā⾿ቄ᪙ᯟ✝āǄǉ⾎᧒༿⍋ݻǊ᭩㕆㠚䱯⪏ЬḟইЬ

䚃ቄࡋⲴז᧒ሿ䈤ǉ⾿ቄ᪙ᯟ᧒Ṹ䳶Ǌ˄ $GYHQWXUH RI 6KHUORFN +ROPHV˅̍ ሶ

㪇Ⲵᰦ䰤Ӿ �� ц㓚ਈᴤѪ �� ц㓚 䇢̍䘠Ҷ൘㑱ॾ✝䰩ⲴՖᮖབྷ䜭ᐲ䟼 བྷ̍ז᧒

⾿ቄ᪙ᯟ˄6KHUORFN +ROPHV˅઼ԆⲴ५⭏ᴻ৻ॾ⭏˄-RKQ :DWVRQ˅㓿শҶа㌫ࡇ

ᔰ㠣Ӻᐢࠪড䲙઼ᡈˈᢓӪᗳᕖⲴ᧒Ṹশ䲙Ǆ䈕┑ݵ �ᆓˈࡽєᆓޝޡ

䳶൷㢲䘹㪇ǉ⾿ቄ᪙ᯟ᧒Ṹ䳶ǊѝⲴ᭵һᛵ㢲䘋㹼᭩㕆ˈ䲔Ҷਁ⭏Ⲵᰦ䰤㛼Ჟ

ԕ৺ѝ䚃ާⲴ֯⭘о㪇н਼ѻཆ ᛵ̍㢲ᯩ䶒൷о㪇؍ᤱа㠤Ǆ㘼Ӿㅜйᆓ

ᔰ ⾿̍ቄ᪙ᯟ৺ॾ⭏Ⲵ߂䲙ѻࡉᖫᓅ㝡Ҷ㪇 ⭡̍⭥㿶Ⲵ㕆㠚㹼ࡋǄ

䲔Ҷ⾿ቄ᪙ᯟǃॾ⭏ԕ৺ᗧཚཚѻ㊫ઘ䗩䀂㢢о㪇਼ཆ ᭵̍һⲴަԆ

ᇩˈ∄ྲ䈤ᛵ㢲ǃᐳᲟǃަԆӪ⢙Ⲵ䇮ᇊㅹ൷о㪇∛ᰐޣ㚄Ǆ൘ㅜഋᆓѝˈ㕆

ˈѝ㓸ᶱབྷ৽⍮Ǆਟԕ䈤䙐ࠪҶ⾿ቄ᪙ᯟⲴ⅗⍋э˄(XUXV˅Ѫࡋᴤᱟ

䘉䜘⭥㿶ᐢ㓿㝡Ҷ㪇 䖜̍㘼࡙⭘㪇ѝѪޜՇᡰ⟏⸕Ⲵ䀂㢢⾿ቄ᪙ᯟ઼ॾ

⭏䘋㹼Ҷᯠа䖞ⲴࡋǄ

䈊❦ˈ䱯⪏ЬḟইЬ䚃ቄࡋⲴ㪇ǉ⾿ቄ᪙ᯟ᧒Ṹ䳶Ǌᰙᐢ䎵䗷Ҷ㪇ᵳ⌅

Ⲵ؍ᣔᵏ䲀 䘋̍ޕҶޜᴹ亶ฏ ਾ̍ᶕⲴ㘵ਟԕ൘ᵚ㓿ԫօӪ䇨ਟⲴᛵߥл֯⭘

䈕૱ѝⲴԫօ䜘࠶䘋㹼ᯠа䖞Ⲵࡋ઼᭩㕆ǄնᡁԜٷ䇮ˈྲ᷌ǉ⾿ቄ᪙ᯟ᧒

Ṹ䳶Ǌӽ൘㪇ᵳ⌅Ⲵ؍ᣔᵏ䲀ˈ⭥㿶ሩަ䘋㹼䘋а↕Ⲵࡋˈᱟ䴰㾱ਆ

ᗇᓄⲴ䇨ਟᡆ㘵ን㹼ᓄⲴ〻ᒿ˛∛ᰐ⯁䰞ˈྲ ᷌ᱟ䈕ࡋᱟࡽєᆓሩ㪇

Ⲵ᭩㕆 䛓̍Ѹ ⭥̍㿶ⲴࡋᶴᡀҶሩ㪇Ⲵ᭩㕆 ᰐ̍䇪ᱟṩᦞ㤡ഭⲴ⡸ᵳ⌅
ķ
䘈

ᱟѝഭⲴǉ㪇ᵳ⌅Ǌ̍ 䜭䴰㾱ਆᗇ㪇ᵳ࡙ӪⲴ䇨ਟ˗ྲ᷌䈕ࡋᱟਾєᆓ࡙

⭘㪇䀂㢢䘋㹼ᯠа䖞ࡋˈӗ⭏а䜘䲔ѫ㾱䀂㢢ѻཆо㪇∛ᰐޣ㚄Ⲵ૱ˈ

ަᱟ䴰㾱㓿䗷㪇ᵳ࡙ӪⲴ䇨ਟ ᦒ̍ਕ䈍䈤 ̍㪇Ⲵᵳ࡙Ӫᱟሩަ૱ѝⲴ

䀂㢢ӛᴹ㪇ᵳ ൘̍ѝཆ⌅ᖻкᒦ⋑ᴹ᰾⺞Ⲵ㿴ᇊ ⭡̍↔ҏᑖᶕҶа㌫ࡇⲴഠᜁ

ķ वᤜ &RS\ULJKW� 'HVLJQV DQG 3DWHQWV $FW ����઼ &RS\ULJKW DQG 5HODWHG 5LJKWV 5HJXODWLRQV ����Ǆ
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ʹ

઼㓐㓧Ǆ

Ҿ䘉њ䰞仈Ⲵ䇘䇪ˈᰙ൘књц㓚йॱᒤԓˈ㖾ഭㅜҼᐑഎ⌅䲒ޣ /HDUQHG

+DQG⌅ᇈׯ൘ 1LFKROV Y� 8QLYHUVDO 3LFWXUH &RUS�аṸѝ䈤䚃ˈྲ䀂㢢㻛Რ᧿㔈

˄GLVWLQFWO\ GHOLQHDWHG˅̍ ᣔǄ؍⌅⡸ᵳࡠਟԕ⤜・Ҿᛵ㢲㘼অ⤜ਇަࡉ
ķ
Ҽॱഋᒤ

ਾˈ㖾ഭㅜҍᐑഎ⌅䲒৸൘:DUQHU %URV� 3LFWXUHV Y� &ROXPELD %URDGFDVWLQJ 6\V�Ṹ

ѝ㺘⽪㤕䀂㢢Āᶴᡀ㻛䇢䘠Ⲵ᭵һā˄ FRQVWLWXWHV WKH VWRU\ EHLQJ WROG˅̍ ਟԕަࡉ

ਇࡠ⡸ᵳ⌅Ⲵ؍ᣔǄ
ĸ
䘉єњ⌅䲒㲭❦൘ሩҾ䀂㢢⤜・о૱ਇ⡸ᵳ؍ᣔⲴḷ߶

Ⲵ䇔䇶кᴹᡰн਼ˈնަ൷䇔ਟˈ൘䀂㢢┑䏣аᇊⲴᶑԦᰦˈᆳਟԕ⤜・Ҿᆳᡰ

൘Ⲵ૱ˈঅ⤜ਇࡠ⌅ᖻⲴ؍ᣔǄ൘ѝഭˈҏਁ⭏䗷㊫լⲴߣࡔˈަѝᴰ㓿ިⲴ

ᖃᮠਁ⭏књц㓚ҍॱᒤԓⲴĀй∋ṸāǄ⊏㣿й∋䳶ഒ൘ᵚਆᗇޣᵳ࡙Ӫ䇨

ਟⲴᛵߥлˈሶ㪇⭫ᇦᕐҀᒣࡋⲴǉй∋╛⭫ޘ䳶ǊѝⲴĀй∋ā䀂㢢⭘Ҿ

䳶ഒⲴ୶ḷѝˈᒦѪԱъᖒ䊑൘ᡧཆᒯǃ㙼ઈ⡷ǃᣕ࠺ǃԱъ䜘䬝⡼к

֯⭘ǄᕐҀᒣⲴ㔗Ӫߟ䳿丣ㅹ䙲ሶަ䇹䈨⌅䲒ǄҼᇑ⌅䲒к⎧ᐲ儈䲒ᇑ⨶ਾ䇔

Ѫ Ā̟བྷ㝁㺻ǃཤк䮯⵰йṩ∋ǃ啫ᆀശശⲴሿ⭧ᆙþй∋ÿ╛⭫ᖒ䊑㌫ᕐҀᒣ

ˈᒦӛᴹ㪇ᵳĂĂāࡋ・⤜
Ĺ
ᴰ㓸ˈ⌅䲒൘ߣࡔѝ䇔ਟҶ䀂㢢ਟԕਇࡠ㪇

ᵳ؍ᣔ䘉а㿲⛩Ǆ

㲭❦ѝ㖾Ⲵ⌅䲒൷ࠪڊ䗷䇔䀂㢢⤜・Ҿ૱ਇ㪇ᵳ˄ ⡸ᵳ ˈߣࡔᣔⲴ؍˅

ն䘉Ӌߣࡔᡰ䟷⭘Ⲵ䇔ᇊḷ߶наˈᵚ㜭ᖒᡀ㔏аⲴ㿲⛩ˈԕ㠣Ҿᰦ㠣Ӻᰕˈ൘

㊫լṸԦⲴߣࡔѝ䘈Պࠪ⧠ཊⲴ㔃᷌ˈ㔉ਨ⌅ᑖᶕҶᶱབྷⲴнਟ亴⍻ᙗǄ

ਖаᯩ䶒ˈ䲿⵰ၡҀӗъ㓿⍾Ⲵ伎䙏ਁኅˈ᮷ॆӗъ䬮ᶑⲴ䘋а↕ᆼழˈ୶

ᇦѪҶ੨ᕅᴤཊ⎸䍩Ӫ㗔ˈᴤࠨ࣐ᱮ䀂㢢Ⲵൠսˈ࣐Ҷ䀂㢢Ⲵ⤜・֯⭘Ǆ൘ཊ

ᮠᛵߥл ᡁ̍Ԝਟ㜭䇠ᗇ䂩ᯟЬ䛖ᗧ˄ -DPHV %RQG ǃ˅࡙Ь⌒⢩˄ +DUU\ 3RWWHU ǃ˅

㖾ഭ䱏䮯˄&DSWDLQ $PHULFD ǃ˅䎵Ӫ˄6XSHUPDQ˅ㅹа㌫ࡇⲴ㲊ᤏ䀂㢢ᖒ䊑ˈত

ᘈ䇠ҶоᆳԜޣⲴާփ૱ǄᡁԜᗵ享䇔 䘉̍Ӌ㲊ᤏ䀂㢢ਟԕ㝡૱㘼⤜

・ᆈ൘ˈ㘼фˈ䘉Ӌ䀂㢢ਟ㜭∄ަᆈ൘ⲴḀа䜘⢩ᇊⲴ૱ᴤᇼᴹ୶ъԧ٬Ǆ䘉

ᰦى 㪇̍ᵳ⌅ӵӵ؍ᣔ૱㘼нሩ䀂㢢㔉Ҹঅ⤜Ⲵ؍ᣔࡉᱮᗇнਸᰦᇌǄᖃ❦ˈ

൘㪇ᵳ⌅ሶ䀂㢢㓣ޕঅ⤜؍ᣔᰦ ӽ̍ᴹа㌫ࡇⲴ䰞仈䴰㾱৫എㆄ઼䀓ߣ ㅜ̟аˈ

ķ 1LFKROV Y� 8QLYHUVDO 3LFWXUH &RUS�>=@� �� )��G �����G &LU� ����� � FHUW� GHQLHG� ��� 8�6� ��� �������
ĸ :DUQHU %URV� 3LFWXUH� ,QF� Y� &ROXPELD %URDGFDVWLQJ 6\V�� ,QF�>=@� ���)��G ��� ��WK &LU� ������
Ĺ ਨ㪇ᵳ㓐㓧Ṹޜ䇹⊏㣿й∋䳶ഒߋǃᕐ㣿ߋǃᕐហߋ䳿丣ǃᕐ၃၃ǃᕐᲃǃᕐ㶽㶽ǃᕐᵥᵥǃᕐᔪߟ

>=@�������⋚儈≁㓸�⸕�ᆇ ��ਧǄ

厦
门
大
学
博
硕
士
论
文
摘
要
库



ሬ䇪

͵

ӰѸᱟ㲊ᤏ䀂㢢ˈ㲊ᤏ䀂㢢Ⲵ㊫රᴹଚӋˈ৸࡛࠶৸օᶴᡀ㾱㍐ᶴᡀ˛ㅜҼˈ

㲊ᤏ䀂㢢 ⢩࡛̍ᱟ䛓Ӌ䴰㾱ཊᯩॿᯩਟᆼᡀⲴ䀂㢢ˈަ ᵳ࡙ᓄ䈕⭡䈱ӛᴹ˛ㅜ

йˈ㪇ᵳ⌅؍ᣔ㲊ᤏ䀂㢢Ⲵ↓ᖃᙗօ൘ˈ৸ᱟާ༷Ҷਟ㹼ᙗ˛ㅜഋˈ㪇ᵳ

⌅ᓄ䈕൘օ〻ᓖк؍ᣔ㲊ᤏ䀂㢢ˈণ؍ᣔⲴ㤳ത઼ᰦ䰤ྲօ˛ԕк䰞仈ˈ

ሶᱟᵜ᮷䘋㹼䇪䘠Ⲵ䟽⛩Ǆ

二、该问题的国内外研究现状

㲊ᤏ䀂㢢Ѫаһᇎᆈ൘ ᒦ̍⋑ᴹ᰾⺞Ⲵ⌅ᖻሩަ䘋㹼؍ᣔǄ൘ഭཆਨ

⌅ᇎ䐥઼ᆖᵟ䇘䇪к ѫ̍㾱ᴹӾ㪇ᵳ⌅ǃ୶ḷ⌅઼৽н↓ᖃㄎҹ⌅Ⲵ䀂ᓖሩަ

䘋㹼؍ᣔ ҏ̍ᴹᆖ㘵ᨀࠪӾу࡙⌅ཆ㿲䇮䇑Ⲵ䀂ᓖ⭊㠣ᨀࠪ䇮・ᯠⲴᵳ࡙ ∄̍ྲ

୶૱ॆᵳǃᖒ䊑ᵳㅹሩަ䘋㹼؍ᣔˈਟ䉃Շ䈤㓧㓝Ǆᵜ᮷䇔Ѫ㲊ᤏ䀂㢢Ⲵ⌅ᖻ؍

ᣔᓄ䈕ԕ㪇ᵳ⌅Ѫѫǃ୶ḷ⌅઼৽н↓ᖃㄎҹ⌅䖵ѻˈ䲀Ҿㇷᑵˈᵜ᮷ਚሩ䀂

㢢Ⲵ㪇ᵳ؍ᣔ䘋㹼⹄ウǄ൘ഭཆ⹄ウⲴสк䘋㹼ᨀ⛬ᙫ㔃 ৲̍㘳ޣ䍴ᯉ

ᨀࠪㅄ㘵㠚ᐡⲴ㿲⛩ᒦ䘋㹼䇪䇱Ǆ

൘ഭཆˈ⢩࡛ᱟ㖾ഭˈ᮷ॆӗъ㓿⍾൘књц㓚ᐢ㓿ᗇࡠҶ䮯䏣Ⲵਁኅˈ

ᓄൠˈޣⲴ㲊ᤏ䀂㢢㓐㓧ṸԦҏ൘䛓њᰦى仁㑱ਁ⭏Ǆഐ↔ˈ㖾ഭ〟㍟Ҷབྷ䟿

Ⲵਨ⌅ֻࡔ ᴤ̍ᴹаӋ⌅䲒൘ṸԦⲴᇑࡔѝᙫ㔃ࠪҶн਼ⲴሩҾ㲊ᤏ䀂㢢䘋㹼؍

ᣔⲴḷ߶Ǆབྷ䟿Ⲵ㖾ഭᆖ㘵䪸ሩ䘉Ӌਨ⌅ֻࡔ৺ަᡰ⺞・ᡆ䘀⭘Ⲵḷ߶ ᡆ̍䎎ᡀ

ᡆᢩࡔ 㓧̍㓧ᨀࠪ㠚ᐡⲴ㿱䀓 Ӿ̍ᆖ⨶к䘋а↕ݵᇎҶ㲊ᤏ䀂㢢㪇ᵳ؍ᣔᯩ䶒

Ⲵ⹄ウǄӾ㖾ഭⲴ઼ֻࡔᆖ㘵Ⲵ⹄ウкᶕⴻ 㖾̍ഭሩҾ㲊ᤏ䀂㢢Ⲵ؍ᣔѫ㾱Ѫ⡸

ᵳ⌅Ⲵ؍ᣔǃ୶ḷ⌅Ⲵ؍ᣔ઼৽н↓ᖃㄎҹ⌅Ⲵ؍ᣔㅹㅹ 䘉̍Ӌн਼Ⲵ䜘䰘⌅൘

㲊ᤏ䀂㢢Ⲵ؍ᣔкᴹ⵰㠚Ⲵ⭘ˈᖃ❦ҏᆈ൘㠚Ⲵ㕪䲧ˈਖཆˈн਼䜘࠶⌅

ѻ䰤䘈ਟ㜭䙐ᡀ⏶઼ߢケǄ
ķ
ਟԕ䈤ˈᡰᴹ㲊ᤏ䀂㢢Ⲵ㓐㓧ṸԦࠪ⧠ᐢѵˈն

㖾ഭᇎ࣑⭼઼ᆖᵟ⭼൷⋑ᴹਁኅࠪа྇ᆼ㖾Ⲵ䀓ߣ⨶䇪ᡆḷ߶ ̍ޣⲴ⹄ウӽ൘

㔗㔝␡ޕǄ㘼൘ᰕᵜˈ����ᒤьӜൠᯩ⌅䲒൘䮯䉧ᐍ⭪ᆀ䇹Ḁᇒ⊭䖖䘀䗃ޜ

ਨṸ˄6$=$( Ṹ˅ѝ俆⅑䟷⭘㪇ᵳ⌅؍ᣔ૱ѝⲴ䀂㢢ˈᒦ䈕ṸⲴߣࡔѝᔪ

・Ҷа྇ԕ㪇ᵳ؍ᣔ㲊ᤏ䀂㢢Ⲵ⨶䇪 䀓̍ߣҶ㲊ᤏ䀂㢢Ⲵ㪇ᵳ؍ᣔⲴаӋ⨶

䇪䰞仈 Ѫ̍ѻਾަԆ㊫լⲴߣࡔ⺞・ањਟُ䢤Ⲵ㿲⛩Ǆ
ĸ
൘ѻਾⲴаӋṸԦˈ

ķ 6$,'� =$+5 .� )L[LQJ &RS\ULJKW LQ &KDUDFWHUV� /LWHUDU\ 3HUVSHFWLYHV RQ $ /HJDO 3UREOHP>-@� &DUGR]R /DZ
5HYLHZ� ����� �� ���� ����
ĸ ᵡޣ�Ҿ䀂㢢Ⲵ୶૱ॆᵳ䰞仈>-@�ѝཆ⌅ᆖ��������������
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ྲĀ61223<Ṹā̍ ⌅䲒ਁኅҶ 6$=$(ṸⲴ㿲⛩ˈ䘋а↕᰾⺞Ҷ㲊ᤏ䀂㢢Ⲵ㪇

ᵳ؍ᣔǄ
ķ

൘ᡁഭˈ൘ǉ㪇ᵳ⌅Ǌ৺ަޣⲴ㹼᭯⌅㿴઼ਨ⌅䀓䟺ѝᒦ⋑ᴹ䪸ሩ㲊ᤏ

䀂㢢Ⲵ؍ᣔࠪу䰘Ⲵ㿴ᇊǄ൘ᆖᵟ⭼ѝ н਼̍Ⲵᆖ㘵䪸ሩ㲊ᤏ䀂㢢Ⲵ؍ᣔҏ㔉

ࠪҶн਼Ⲵ㿲⛩Ǆ∄ྲ䜁ᡀᙍᮉᦸ൘㪇ǉ⸕䇶ӗᵳ⌅ǊѝᨀࠪҶĀᖒ䊑ᵳāⲴ
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三、研究方法
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第一章 基础理论探析
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第一节 虚拟角色概念、分类和构成要素
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一、虚拟角色的概念和分类
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