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内容摘要 

投资者-国家争端解决（Investor-State Dispute Settlement，ISDS）机制陷入

正当性危机，探讨 ISDS 机制改革之余，人们反思国际投资协定 (international 

investment agreements，IIAs)旧范式下国家和投资者权利义务设置失衡这一根本

性问题。国际投资法制需要可持续发展变革，借鉴国家责任法上对国家追责的较

为全面、平衡的规则，对 IIAs 范式进行相关变革，中国 IIAs 也需跟上改革浪潮。 

除绪论与结论外，本文分为六章。 

第一章概述国家责任法在 ISDS 的适用问题。国家责任法主要是国际习惯法，

主要文本渊源有《国家责任条款草案》和《外交保护条款草案》。ISDS 仲裁庭

实际是在裁决东道国的国家责任，必须正视 ISDS 仲裁与传统国家间争端解决、

商事争端解决的不同，适用一般国际法规则，处理好国家责任法与 IIAs 特别法

的关系，以期解决 ISDS 机制正当性危机。 

第二章探讨 ISDS 中国家责任的构成要件问题。国家责任的构成要件包括归

因和行为两个要件。ISDS 仲裁庭则需要判定东道国的被诉行为是否属于国家行

为且该行为是否违背 IIAs 义务。仲裁实践反映出 IIAs 相关规则的缺陷。 

第三章重点论述 ISDS 中国家责任的免除的问题。从阿根廷系列案入手，分

析国家责任法的免责事由适用于 ISDS仲裁以及国家责任法与 IIAs例外条款的关

系。风险社会下，为保证国家必要的政策空间，有必要在 IIAs 中增设例外条款，

充实例外条款的类型，扩大其适用范围，明晰适用条件和适用后果。 

第四章讨论了 ISDS 中国家责任的救济问题。ISDS 仲裁中，投资者基本是主

张金钱赔偿救济。大多数 IIAs 仅就合法征收的赔偿问题做出规定，对其他违反

IIAs 义务的赔偿问题只字未提。比较 ISDS 仲裁实践发现，国家责任法的“充分

赔偿”标准和赔偿额的限制因素，更符合国际投资法可持续发展的要求。 

第五章关注 ISDS 中国家责任的援引问题。ISDS 案件激增，有必要限制投资

者将争端提交 ISDS 的范围和程序。在 IIAs 中重新引入与发展国家责任法的国籍

和当地救济规则，可达到此限制目的。 

第六章回归国际投资法制改革的根本——IIAs 范式的修改。IIAs 的目的不可

仅限于单一的投资者保护，必须平衡东道国、投资利益相关者与投资者的权益，
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修订新一代的可持续发展的 IIAs 条款，增加投资者的义务，限定国家责任的范

围，保证国家必要的政策空间。 

 

关键词：投资者-国家争端解决；国家责任；可持续发展 
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ABSTRACT 

The investor-state dispute settlement mechanism(ISDS) is in legitimacy crisis, 

after discussing the reform of the ISDS mechanism, people reflect on the 

international investment agreements(IIAs), people reflect on the fundamental issue 

of the imbalance of state and investor rights and obligations under the old paradigm 

of the international investment agreements. The international investment legal system 

needs the sustainable development change, draws lessons from the comprehensive 

and balanced rules of the law of state responsibility, carries on the relevant changes 

to the IIAs paradigm, China's IIAs also needs to keep up with the wave of reform 

In addition to Introduction and Conclusion, this thesis consists of six chapters. 

Chapter One outlines the application of the law of state responsibility in ISDS. 

The law of state responsibility is mainly customary international law, the main text 

origins are the “draft articles on the responsibility of States” and the “draft articles 

on diplomatic protection”. The ISDS tribunal is actually in charge of the state 

responsibility of the host country, must face the difference between ISDS arbitration 

and traditional inter country dispute settlement and commercial dispute settlement, 

apply the general rules of international law, handle the relationship between the 

law of state responsibility and IIAs special law, in order to solve the legitimacy 

crisis of ISDS mechanism 

Chapter Two discusses the constitutive elements of state responsibility in ISDS. 

The elements of state responsibility consist of two elements: attribution and behavior. 

ISDS tribunal needs to decide whether the defendant's act is a state act and whether 

the act violates the IIAs obligations. Arbitration practice reflects the defects of the 

relevant IIAs rules. 

Chapter Three focuses on the issue of the exemption of state responsibility in 

ISDS. Starting with the Argentina series of cases, analyzing the exemption of the 

law of state responsibility and applies it to the ISDS arbitration, as well as the 

relationship between the law of state responsibility and the IIAs exception clauses. 
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In the risk society, in order to guarantee the necessary policy space of the country, 

it is necessary to add exceptional clauses in the IIAs, to enrich the types of exception 

clauses, expand its scope of application, clarify the applicable conditions and 

applicable consequences. 

Chapter Four discusses the relief of state responsibility in ISDS. In the ISDS 

arbitration, investors basically advocate compensation for money. Most IIAs only 

make provision on the question of compensation for the lawfully expropriation, and 

make no mention of other issues of compensation for breach of IIAs obligations. 

Comparing the ISDS arbitration practice, it is found that the "full compensation" 

standard and the limited amount of compensation in the law of state responsibility 

are more in line with the requirements of the sustainable development of international 

investment law. 

Chapter Five focuses on the issue of invoking state responsibility in ISDS. ISDS 

cases have surged, and it is necessary to limit the scope and procedures for investors 

to submit disputes to the ISDS. For this limitation, it is useful to re-introduce 

and develop the nationality and local remedies rules of the law of state responsibility 

law in the IIAs. 

Chapter Six returns to the basic problem of the reform of international 

investment legal system– changing the IIAs paradigm. The purpose of IIAs should 

not be limited to a single investor protection, but must balance the interests of the 

host country, the investment stakeholders and investors, revising the new generation 

of sustainable IIAs provisions, increasing the obligations of investors, limiting the 

scope of state responsibility, and ensuring the necessary policy space of the country. 

 

Key Word: ISDS; State Responsibility; Sustainable Development 
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