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ABSTRACT

The developed information and communication technology has brought thriving
improvement to transnational trade. However, it also makes multinational
corporations easier to avoid the tax jurisdiction of source countries, by taking
advantage of loopholes and gaps in different tax law systems, causing a tremendous
loss of revenue to governments. In response to challenges brought by the digital
economy, the Organization for Economy Cooperation and Development (OECD)
launched an Action Plan on Base Erosion and Profit Shifting (BEPS) in 2013 to
identify and analyze issues raised by digital economy and figure out possible solutions.
Meanwhile, in order to break through the traditional conditions of taxation, some
states in United States of America have come up with some unilateral and joint
legislations which are discussed also in the Congress. This Article compares both of
the methods mentioned above, examines them on the basis of the Ottawa Taxation
Framework Conditions bought by OECD in 1998, suggests to resolve the digital
challenge by a digital solution that is to design a taxation system with the ‘significant
economic presence’ as the new nexus and the withholding at source by the use of
taxation software.

This Thesis begins, in Chapter I, by introducing the conservative position OECD
used to take and the recent changes in the taxation of the cross-border e-commerce,
especially the amendments of some articles and the concepts of significant economic
presence, withholding tax and equalization levy in the BEPS Action Plan 1 and 7.
Chapter Il discusses the legislative efforts made within U.S., and focuses on the
Streamlined Sales and Use Tax Agreement and the Congressional process regarding
the agreement, and how these indicate the possible solutions to a broader field.
Chapter 111 looks at the comparison of solutions by OECD and U.S. in the frame of
Ottawa Taxation Framework Conditions, and brings up the main thinking of this
Thesis, that is to combine the considerable merits of both. The last Chapter proposes
the Chinese arrangement to tax cross-border e-commerce in its ‘One Belt and One

Road’ strategy, and several other measures China should consider to response to the



challenges of taxation brought by the digital economy.

Key Words: BEPS Action Plan; a significant economic presence; SSUTA



B oot 1
F—E SEHLANENIIBENITARE ..o, 4
F—F EFESERNATELRRNSRTFEMNILS................ 4
A HIM BB . o 6
BN 6

o AR R B e e 7

N i ) N - G U 7
oY ERAEMERE. .. 8
L ANTEPEI B REINZR. 8

T BRI S WAV 8

S RSB TR 10
MY ¥ BEPS S 1 BUTEHRIBNTAT . ... 11
L BBUB AR TN AL 11

T TR S AR B AP RRE IS 11

R X L= 1 1 P 12
FRY MEBHMNEFEFRSAMN . ... 13
E_E HRXEBMNEFEZFHBCEEFIENAR......co 15
F—F XEBEMNBFESHECEEFENTTSEESN ......... ... 15
o S MAE RSB R 15

T EINETRE SR ERIEET: B YA WBUERT. ... 16

= ZIOCHAPMEERIN I ES . 17
FF BMBFEHSRIEENNLE: SEERPIIENTET ....... 18

— AN CRERBERT UL 18

T BRI NI AR 19
=1 BMBBEENFIN®IL: BIEIIE. ... 21
—. SSUTA MLiill: B BRI FEMHEIRICSP. ..o 21

T HeanEi ey RN S A . 23



SIS T UABFAARXEREFEFHRGEE . ... 24

L CUIERATAE” BUEEI . 24

T HHEBMEARBEBMOE NI A, 25
RN R S AR 25
FEE XENFERELSHEAZFIEATRNILE ..o 27
E—3 AL ARREEGEEEM . ... 27
EoA BRGNS EMAIRTEE . 28
E=A BREEHEMRLL. ... 29
Y M E AT . . 31
o BRI T TR R HRR. . 31

T BB SRR TR BB 31

= HARMEERER TS H CSP AR AHABN LS. ..o 32
FME HTFPREEISERN i, 34
F—T R ENERS “—F—B” FERRRMERE............... 34
B RRESRBE. ... 35
=Y ARBEMBESBS®E. ... 36
BT e 37
e A OO 38



CONTENTS

INErOAUCTION ... 1
Chapter 1 The Standpoints and Responses of OECD ............ccccceeennene. 4
Subchapter 1 Five Principles and Conservative Standpoint of Taxation of
E-COMMEICE ... 4
Subchapter 2 Suggestions to Amend the RUlesS ..., 6
Section 1 The Amendment of the Exceptional Clauses...........cccccocivereiveennnn 6

Section 2 Include the Anti-splitting-up ClauSeS...........ccocviviniiiiiiiniiesee 7

Section 3 The Amendment of the Commissionaire Clauses............ccoccevevnnene. 7
Subchapter 3 The OPItONS........coviiiiiiie e 8
Section 1 Equity as a Factor of Consideration............ccoccvvvvevvevesiieiesresieennnns 8

Section 2 A New Nexus: Significant ECONOMIC Presense ........cccocvvevveneennns 8

Section 3 Withholding Tax and "Equalization Levy" ..........cccccoovevvvieivennn 10
Subchapter 4 Analysis of BEPS Action Plan 1 ..o 11
Section 1 New Rules May Not Be Beneficial to SMES.........c.cccccccvvvvevivennnne. 11

Section 2 The Fair Treatment of Withholding Tax and "Equalization Levy" 11
Section 3 The Options Are Still Available ..., 12
Subchapter 5 Design Rules With Digital Features...........cccoovvevieiiieiieiiieennnns 13

Chapter 2 Recent Development of Rules of Taxation of Interstate

E-Commerce iNU.S ... 15
Subchapter 1 Why American Rules Can Be Referred...........cccccovvvviivinennnnn 15
Section 1 Independent Tax Sovereignty of States..........cccovevvviiiiiiieneenene 15

Section 2 Dilemma: Lack of "Physical Presence™ as Nexus.............cccccveunene. 16

Section 3 Trend of Diversified Legislations ..........cccoccevirveiininic i 17

Subchapter 2 Tax Jurisdiction of Interstate E-Commerce: Changes Made by
The SUPIEME COUNT.......oiiiieeee et 18
Section 1 "Click-though™ Nexus of New York State ...........cccceevevviiveieennnne 18

Section 2 "Notification Requirements™ of Colorado .........ccccccevvevviiniiennnnne 19



Subchapter 3 Establishment of Interstate Tax Collection System with

CongressioNal RESPONSE .......ccivveieiieiieieeee et se et e e e e enre e e 21
Section 1 SSUTA: Compromise, Registration and CSP............cccccevvvvreennene 21
Section 2 Congressional Discussions and Legislations.............ccccccceevvennene. 23

Subchapter 4 Analysis: Solve Digital Problems of Taxation by Digital
SOIUTIONS ...t 24
Section 1 The Change of "Physical Presence” NexXus..........c.ccuveriiiiniinnan. 24
Section 2 Relieve the Burden of Compliance and the Cost of Administration
By Digital TEChNOIOQY .....c.voiviiiiiieieeee s 25
Section 3 Protect the Development 0f SMES...........cccccciviiiiiniinene e, 25

Chapter 3 Comparison of U.S. Legislations and the Options of OECD

................................................................................................................... 27
Subchapter 1 Principles of Evaluation...........c.cccooiiiiiiininiinenec e 27
Subchapter 2 Comparison of Rules to Decide Tax Jurisdiction ..................... 28
Subchapter 3 Comparison of Administrative Procedures...........cccocevevveennnnns 29
Subchapter 4 Design More Reasonable Solutions...........cccccevvvevivevciieseennnn, 31

Section 1 Anticipated Goal of the SOIULIONS..........cccovviiiiieiiii e 31
Section 2 Rules to Decide Tax Jurisdiction: Quantification .......................... 31
Section 3 Administrative Procedures: Use 0f CSP ........ccccccoeiiiiiiiininnenns 32

Chapter 4 The Measures China Could Take.........c.ccccceviveiiieiineennnen, 34
Subchapter 1 Treaties Should Coordinate with the "One Belt and One
R OT: 1o S 1 =1 =T | SRRSO 34
Subchapter 2 Update TaX Treaties........ccocvveieereiieiieie e 35
Subchapter 3 Develop Own Software of Tax Service.........ccocevvveviveieeiiieeinnens 36

CONCIUSION ... 37

BIDHOGrapny ..o 38

ACKNOWIEAGEMENT ... .o e 43



51E

515

HL - 1 95 1) LR RS2 7 R s B M SRS A G e SR =X, HAT TR A A
L SATHE DL R i ARSI, BRI I N ol v i . LA
VA S AN RS B IR A TR Wy, B0 P s [ AN B 7 ML, ek B i
FRE IR e P I, M b R 2 B D g S, #kob 2 2014
12 AR, FRE MY REGA E) 3.61 12, [FIRF, Bl EEIB2C 45 KT
JE s AXAE X 31A], A 217 A FE SO X AR 3R B R 5 ERET 1AL
Sy Ve IXECHLARAR I, TR 1 H R 45T I ARG G R R
SRR SE [, B  ANKr R, e 2015 4F R HL -1 1 45 65 s )56
42 3417 427G, L 2014 FFEGK T 14.6%, (FFENIEKAT 60.4%, i HiX 2
56 [E] L 7 4540 5 AN R 5 6 IR BB 15%, PRI IEIRIR I o .
EAERTE 2008 I TATALE I ERENL, &5 M7, AT SEA
B B Sy, Bl o, RERA RIS EBTA 2010 ALK — HARE 1Y
K, HKSRAE 2013 4RI BIA R F 0 28.5%, AR G KR ITLh R %, {HIX
AR TR & T H R b g

XSRS, RSO TR S ER R, HE XK
BB R T 5 EORIBIROR 25 o (E T B 5 R U5 1T 5 3R A X L Bl R 2
WIFARTRIEIY) A HL 1 55 A 5 IRy O BAT R B Biii o, DA e LA Ji )
A R B RSO SR FELR s A 2 1) A AR 1 7 2 A T BRI Bkl o o e LA
JEU ) 5 5 A T B 37 B BB AR N B VAR DG, il — i A B B S 1
171t (physical presence) , {H b B W5 55 45 R i AE T “B4b” 5 “Joht
W —= X MEANBEAE WA S, 2 N 7 Hdfs 16 BRI A] 58 iAg
S 111 TG T AE 5 | B ST AT AT TR IR EN 37 BT BCE N AR B . AN B2 I
ARG, EPR LA O & T BIRCE 2 B0 R R rp B R b 5 R AL R 1 L%
(Base Erosion and Profit Shifting, fii#k “BEPS” ), {3kl Hh[E IG5 40

O vl (] FLIR D 254 S R0 BB 35 I ] ELIR I 4 SR e T
[EB/OL].http://www.cnnic.cn/hiwfzyj/hlwxzbg/201502/P020150203551802054676.pdf, 2016-06-01.

® ZAROBAN,STEFANY. U.S. E-Commerce Grows 14.6% in 2015[EB/OL].
https://www.internetretailer.com/2016/02/17/us-e-commerce-grows-146-2015, 2017-01-07.

© Ecommerce Foundation. Global B2C E-Commerce Report 2016[EB/OL].
https://www.ecommercewiki.org/wikis/www.ecommercewiki.org/images/5/56/Global_B2C_Ecommerce_Report_2
016.pdf, 2017-1-7.


https://www.internetretailer.com/2016/02/17/us-e-commerce-grows-146-2015�
https://www.ecommercewiki.org/wikis/www.ecommercewiki.org/images/5/56/Global_B2C_Ecommerce_Report_2016.pdf�
https://www.ecommercewiki.org/wikis/www.ecommercewiki.org/images/5/56/Global_B2C_Ecommerce_Report_2016.pdf�

T LT 5558 Dy IR BT 56 BRI

Ji B ARMSR I S 8\ A5 KR YB3 80U T80
I 55 v L S P DR A v K TR B B i 23 b4k T S A
S SRRl e S A R R B s E SO EEPN B PN C N 90 PN N
DAL X BIA T 2 240 F K08 VAR SRR R 32 A T8 A i 22 (R 2 EREE TR IE
WY, A EBUFIYS BOR D, A5 L INEE KSR A K AE R A A
4y B R S A ) 7

BN AR 581 7 5 BSOS T AR 2 WE9E, A SCRME T 5t 2
5 SCHRAUE B o X AR GE I BN UMb T sy, BB 8t AR S H ik
HURIME R D28 W] A JE i3 = i o = 1 B 50 P17 5550 2y VRBP4
FUADUBL 2P R AR IR PR B i, TSR B s 2852 H R I #4111
fR P . © R A AR AR, AL B b R T R HEA T ki K IS
HIVE L, B p e 0598 R AL e bim ah Jr a4, Hon g2 5 D SR AN
N, R R (R B A= A SR 4 BORIBR . (A% T2 A LS
OB 58, KB EER WA “ B 247 B2 QIR UAT T &, N
TR s AR 98 Ao b 30 5 A [ S 285 SRIDCRE BRI BB RE B, JEHE 3L
Wi T I E P sk, e A K WA S A s e L
111 B 55 5 ] ] 2 0 26 [ i e VA el I B TR AT, O SR I AR S T e 1
s T 22 AT ARSI S 1) R B R o /A PR e o XAARBIL E 5% T ) Y
(5 M FL i 55 2 B DR ) AL Tk 9 T N D085 1R L g 95 8 o VRS ) 2L 1 I
AR RS, IR 17 R 2 %4

AL 5 IFAR A AT 20 10 LA o A SCEZIEM FEAE TR, —
5 358 HL T 55 0 A ST 35 T M AR DR A 1 e B RO D DU g o oy B Ik
T, CORMEL T RSSO S EEAL By B TIE A R . T
XA 0] L, ASSCRIFTU RN Gk T 288 2H A Se A7 R0 B SAR Tk MR S 3% I
JERIANTAT S vt R 2 ob, SN 5 [ [ A (1 5 85 P v 25 BRSO R R o RV

OB N BT 2R 5 TR B B E AR e Bk [3]. [ R B, 2015, (3): 20-25. 55 21 UL

PR B AT A DI EE T B B R4S A S R [ R B R 0 5 7 D). [ R R A4 T, 2014, (3):134-149.
%5 140 7.

© R I LR ST B TR L B e A SV R VT[] MBS, 2001, (5):24-27. 5 27
L.

©OBRPEE BT AV BN I E BRBUCEFERCR 43 JE 3] R T, 2015, 47(2):84-92. 35 91 1L

® Erika Lunder, Carol Pettit. “Amazon Laws” and Taxation of Internet Sales: Constitutional Analysis[J].
Congressional Research Service, April 9, 2015.

2



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

