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摘 要 

在中国几千年的传统文化礼教里，对“家”这个概念的理解通常只是

认定为是私域管理空间不可受外来力量窥视。这也可以解释我国为何长期

缺乏一部针对家暴的专项立法。而去年三月起出台的《反家庭暴力法》改

变了这一现状，表明了我国保障公民基本人权、肃清家暴隐疾的决心，也

代表着我国依法治国向前迈进的一大步。而新法的出台只是第一步，要想

检验反家暴法是否有效最终还要从其救济效果来看，尤其是法院的司法救

济。在当前家暴形势严峻而民众又对司法救济有强烈渴望时，加强对法院

救济方式、特征、途径等的研究，为完善法院的反家暴司法救济工作提供

一套可行性方案，具有重要的现实意义。 

本文分为引言、正文（四章）及结论，主要内容如下： 

第一章主要为家庭暴力司法救济的概述。首先从主体、客体、行为方

式三个方面对我国家庭暴力的定义进行阐述并介绍了我国《反家庭暴力法》

的特征；其次，介绍了我国法律对家暴的救济规定，包括三部分：第一、

在《反家庭暴力法》尚未出台前的各类别及阶位的法律、司法解释，第二、

《反家庭暴力法》对家暴不同类型救济的规定，第三、新法出台后地方法

立法中针对家暴救济的相关规定；再者，介绍了法院的司法救济在反家暴

工作中的必要性；最后，介绍了家庭暴力司法救济的原则。 

第二章主要为福建法院在处置家庭暴力案件的经验做法。首先,从试点

创新反家暴审判机制、建立反家暴外部联动机制、建立反家暴内部联动机

制、加大反家暴普法宣传力度这四个方面介绍了福建法院开展反家暴司法

救济工作的经验做法；其次，佐以图表对城厢法院涉家暴案件审理情况的

现状进行了介绍，并对目前法院在审理涉家暴案件中常遇到的争议焦点进

行分析。 

第三章主要为法院在开展反家暴工作中存在的困难和不足之处。主要

从反家暴审判机制不健全、立法不完善、家暴案件取证难、人身安全保护

令执行难、法制宣传不到位这几个方面进行问题分析。 

第四章主要对我国反家暴的司法救济工作提出相应的建议和对策。主

要从健全反家暴审判机制、完善立法、完善证据制度、完善人身安全保护
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令、加强法制宣传这几个方面进行探讨并提出对策。 

 

关键词：家庭暴力；审判机制；司法救济； 
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ABSTRACT 

    In the traditional culture of thousands of years in China, the understanding 

of the concept of "home" is usually only identified as private domain 

management space can not be peep by external forces. This can also explain 

why our country lacks a specific legislation for domestic violence for a long 

time. The Anti-Domestic Violence Act, which was introduced in March last 

year, changed the situation, demonstrating the determination of our country to 

protect the basic human rights of citizens and to eliminate the domestic crisis. It 

also represents a major step forward in the rule of law. The introduction of the 

new law is only the first step, in order to test whether the anti-domestic violence 

law is ultimately effective from its relief effect, especially the judicial relief of 

the court. In the current situation of domestic violence and the public has a 

strong desire for judicial relief, to strengthen the court relief, features, ways to 

study, to improve the court's anti-domestic violence judicial relief work to 

provide a feasibility program, with important Practical significance. 

This article is divided into introduction, text (four chapters) and 

conclusions, the main contents are as follows: 

The first chapter is mainly an overview of judicial relief for domestic 

violence. This paper introduces the definition of domestic violence in our 

country from the three aspects of subject, object and behavior, and introduces 

the characteristics of our country's anti-domestic violence law. Secondly, it 

introduces the remedial provisions of our country's law on domestic violence, 

including three parts: First, in the "anti-domestic violence law" has not yet 

before the introduction of the various categories and steps of the law, judicial 

interpretation, second, "anti-domestic violence law" on the different types of 

domestic violence relief, third, the new law after the introduction of the method 

The necessity of the judicial relief of the court in the work of anti-domestic 

violence is introduced. Finally, the principle of judicial relief of domestic 
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violence is introduced. 

    The second chapter is mainly for the practice of Fujian court in dealing 

with cases of domestic violence. First of all, from the pilot innovation and 

anti-domestic violence trial mechanism, the establishment of anti-domestic 

violence external linkage mechanism, the establishment of anti-domestic 

violence internal linkage mechanism, increase anti-domestic propaganda 

propaganda in four aspects of the Fujian court to carry out anti-domestic 

violence judicial relief work The author analyzes the status situation of the case 

involving the domestic violence in the Chengxiang court, and analyzes the 

controversial focus of the current court in the case of the case involving the 

domestic violence. 

    The third chapter is mainly for the difficulties and shortcomings of the 

court in carrying out anti-domestic violence. Mainly from the anti-domestic 

violence trial mechanism is not perfect, the legislation is not perfect, domestic 

violence cases difficult to obtain evidence, personal safety protection order is 

difficult to implement, legal publicity is not in place these aspects of the 

problem analysis. 

The fourth chapter mainly puts forward the corresponding suggestions and 

countermeasures to the judicial relief work of our country's domestic violence. 

Mainly from the sound anti-domestic violence trial mechanism, improve the 

legislation, improve the evidence system, improve the personal safety 

protection order, strengthen the legal publicity of these aspects to explore and 

put forward countermeasures. 

 

Keywords: domestic violence;Judicial mechanism; Judicial relief 

厦
门
大
学
博
硕
士
论
文
摘
要
库



 

目  录 

引   言....................................................................................................... 1 

第一章 家庭暴力司法救济概述 .............................................................. 4 

第一节 家庭暴力的界定 ...................................................................................... 4 

一、 家庭暴力的定义.................................................................................... 4 

二、 家庭暴力的特征.................................................................................... 5 

第二节  我国立法对于家庭暴力救济的规定 .................................................... 6 

一、《反家庭暴力法》出台以前的立法和司法解释.................................. 6 

二、《反家庭暴力法》对于家庭暴力救济的规定...................................... 9 

三、地方法立法关于家庭暴力救济的规定................................................ 10 

第三节 家庭暴力司法救济的必要性 ................................................................ 12 

一、落实家暴司法救济是落实依法治国的题中之义................................ 12 

二、完善家暴司法救济是民众维权意识崛起的必然选择........................ 12 

三、加强家暴司法救济是实现“家国共兴”的有效途径........................ 13 

第四节 家庭暴力司法救济的原则 .................................................................... 13 

一、坚持合法原则........................................................................................ 13 

二、坚持证据裁判原则................................................................................ 13 

三、坚持罪刑法定原则................................................................................ 13 

四、坚持调解优先及不公开审理原则........................................................ 13 

第二章 福建法院反家暴司法救济工作的现状 .................................... 15 

第一节 福建法院开展反家暴司法救济工作的主要经验 ................................ 15 

一、试点创新反家暴审判机制.................................................................... 15 

二、建设反家暴外部联动机制.................................................................... 15 

三、建设反家暴内部联动机制.................................................................... 16 

四、加大反家暴工作普法宣传力度............................................................ 16 

第二节 莆田市城厢区法院审理涉家庭暴力案件的现状分析 ........................ 16 

一、近三年来莆田市城厢区法院涉家庭暴力案件审判状况.................... 16 

厦
门
大
学
博
硕
士
论
文
摘
要
库



 

二、城厢法院审理涉家庭暴力案件的若干争议焦点................................ 22 

第三章 反家暴司法救济工作存在的问题和不足 ................................ 24 

第一节  反家暴审判机制不健全 ...................................................................... 24 

一、涉家暴审判专门程序缺失.................................................................... 24 

二、调判结合不能有效把控........................................................................ 24 

三、法院职能部门缺乏有效衔接................................................................ 24 

第二节 家庭暴力认定困难 ................................................................................ 25 

一、家暴案件主客体认定难........................................................................ 25 

二、惩罚力度失当阻碍司法认定................................................................ 26 

第三节  涉家庭暴力案件取证困难 .................................................................. 26 

一、举证制度不合理.................................................................................... 27 

二、其他证人不愿作证加大取证难度........................................................ 27 

第四节 人身安全保护令执行困难 .................................................................... 28 

一、各部门职责分配不均............................................................................ 28 

二、人身保护令时限紧引起执行难............................................................ 29 

三、代为申请人的范围和权利受限............................................................ 29 

第五节 反家庭暴力法制宣传不到位 ................................................................ 29 

一、宣传职能部门对新法重要性认识不够................................................ 30 

二、法院普法途径有限................................................................................ 30 

第四章 完善反家庭暴力司法救济机制的建议 .................................... 31 

第一节 健全反家暴审判机制 ............................................................................ 31 

一、建立有效审判职权探知制度................................................................ 31 

二、发挥“调判结合”优势审理案件........................................................ 31 

三、加强法院反家暴联动机制建设............................................................ 31 

四、完善涉家暴案件工作台帐的建档工作................................................ 32 

第二节 完善立法 ................................................................................................ 32 

一、适当拓宽家暴主体与客体范围............................................................ 32 

二、加强新法的惩治力度............................................................................ 33 

第三节 完善证据制度解决法院取证难困扰 .................................................... 33 

厦
门
大
学
博
硕
士
论
文
摘
要
库



 

一、合理分配举证责任................................................................................ 33 

二、加强法院依法取证力度........................................................................ 34 

第四节 完善人身安全保护令畅通司法救济途径 ............................................ 34 

一、转换法院第一执行义务机关的身份.................................................... 34 

二、建立合理适用规则................................................................................ 34 

第五节 加强法制宣传发挥司法审判效能 ........................................................ 35 

一、落实法院普法责任................................................................................ 35 

二、加强多部门互动合作宣传.................................................................... 35 

结  语 ....................................................................................................... 37 

参考文献 .................................................................................................. 38 

 

厦
门
大
学
博
硕
士
论
文
摘
要
库



厦
门
大
学
博
硕
士
论
文
摘
要
库



 

CONTENTS 

Introduction ............................................................................................... 1 

Chapter 1 Overview of Judicial Relief in Domestic Violence ............... 4 

Subchapter 1  Definition of domestic violence ................................................. 4 

Section 1  The definition of domestic violence ............................................. 4 

Section 2  The characteristics of domestic violence ...................................... 5 

Subchapter 2  Provisions of China 's Legislation on Domestic Violence 

Relief  ................................................................................................................... 6 

Section 1  The Legislation and Judicial Interpretation of the Anti - Domestic 

Violence Act ..................................................................................................... 6 

Section 2  Provisions on the Domestic Violence Relief Act .......................... 9 

Section 3  Provisions on legislation on domestic violence .......................... 10 

Subchapter 3  The necessity of judicial relief for domestic violence ............ 12 

Section 1 Implementing the judicial relief of domestic violence is the 

realization of the rule of law in the title of justice ......................................... 12 

Section 2  Perfecting the Judicial Relief of Domestic Riot is the Inevitable 

Choice for the Rise of People 's Rights Protection ........................................ 12 

Section 3  Strengthening the Judicial Relief of Domestic Riot is the 

Inevitable Choice to Realize the "Family Happiness" ................................... 13 

Subchapter 4  Principles of Judicial Relief for Domestic Violence ............... 13 

Section 1  Adhere to the principle of law .................................................... 13 

Section 2  Adhere to the principle of evidence referee ................................ 13 

Section 3  Adhere to the principle of legality .............................................. 13 

Section 4  Adhere to the principle of prioritization and non - disclosure .... 13 

Chapter 2  The Current Situation of Judicial Relief Work in Fujian 

Courts ....................................................................................................... 15 

Subchapter 1  The main experience of Fujian court to carry out judicial 

relief work against domestic violence ................................................................ 15 

Section 1  To innovate against the domestic violence system ..................... 15 

Section 2 Construction of anti - domestic violence external linkage 

mechanism ..................................................................................................... 15 

Section 3 Construction of anti - domestic violence internal linkage 

厦
门
大
学
博
硕
士
论
文
摘
要
库



 

mechanism ..................................................................................................... 16 

Section 4  Increase the propaganda of anti - domestic violence .................. 16 

Subchapter 2  An Analysis of the Current Situation of Cases of Domestic 

Violence in Chengxiang District Court of Putian City .................................... 16 

Section 1  The Judicial Situation of Domestic Violence in Chengxiang 

District Court of Putian City in the Past Three Years .................................... 16 

Section 2   The problems and shortcomings of judicial relief work against 

domestic violenc ............................................................................................ 22 

Chapter 3  Anti - domestic violence trial mechanism is not perfect 24 

Subchapter 1  Lack of specialized procedures for trial of domestic violence

............................................................................................................................... 24 

Section 1  The combination can not be effectively controlled ..................... 24 

   Section 2  Strengthen the trial function involved in domestic violence ....... 24 

Section3 The lack of effective connection between the functional 

departments of the court ................................................................................. 24 

Subchapter 2 Difficulties in domestic violence ................................................. 25 

Section 1  The case of domestic and foreign violence is difficult ............... 25 

Section 2  Absence of punishment and obstruction of justice ..................... 26 

 Subchapter 3  There are difficulties in obtaining evidence of domestic 

violence ................................................................................................................. 26 

Section 1  The proof system is unreasonable ............................................... 27 

Section 2  Other witnesses are reluctant to testify to increase the difficulty 

of forensics ..................................................................................................... 27 

 Subchapter 4 Personal safety protection order is difficult to implement .... 28 

Section 1  Uneven distribution of functions ................................................ 28 

Section 2  The time limit for habeas corpus makes it difficult to perform .. 29 

Section 3  The scope and rights of the applicant are limited ....................... 29 

Subchapter 5 Anti-domestic violence legal system is not in place .................. 29 

Section 1  Propaganda functional departments do not know enough about 

the importance of the new law ....................................................................... 30 

Section 2  The law of the court is limited .................................................... 30 

 Chapter 4 Suggestions on Perfecting Judicial Relief Mechanism 

against Domestic Violence ...................................................................... 31 

厦
门
大
学
博
硕
士
论
文
摘
要
库



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.

厦
门
大
学
博
硕
士
论
文
摘
要
库

http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

