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ABSTRACT

The main idea of this thesis is to introduce the present situation of joint debt
on husband and wife, discovery the problems in a private debt in justice practice
in Mainland of China. And it tries to propose the suggestions to improve the
articles better related to joint debt on husband and wife in Marriage Law of China
and the result of judicial application of legislation .This thesis had a look at the
real processing status of marital debt system through empirical research.
According to the existing problems in the legislation and justice of the system of
marital debt, this thesis put forward some ideas.

The thesis is divided into four chapters except the preface and conclusion.

The first chapter elaborated the basic theory of the common obligation
system in our country. This thesis defined the spousal common obligation, which
comes from daily economic and the business activities of the one or both of the
spousal in the duration of the marriage to maintain family life. Moreover, this
thesis selected some of the most representative and controversial Matrimonial
community debt system in major countries and districts, after comparing the
legislative and judicial practices, certain commonalities and differences were
found, and some reference advises on the improvement of the legislation of the
Matrimonial community debt system in china were contained.

The second chapter stated the legislative and judicial status of the couple's
joint debt identification. The author randomly selected the judgments about the
couple's joint debt in private lending cases from six provinces in China and a
court in nearly five years. By comparing the results of the judgment, the
statistical results showed that more judges tended to apply the twenty-fourth
article in ° The second interpretation of Marriage law’. From the result, a lot of
cases applying to the twenty-fourth article of ¢ The second interpretation of
Marriage law’ were identified debt as the couple's joint debt, while cases
applying to the forty-first article of * The second interpretation of Marriage law’
were identified that personal debt and joint debt were about half. Therefore, in
the judicial practice in China, the double standard was used in the couple's joint

debt identification, which was “the using standard” and “the time standard ”. In



addition, the indistinction of the provisions of the proof of burden distribution
lead to the different results in the similar cases.

Through the collection and analysis of cases, the third chapter found that in
the judicial practice the identification of the quote of ‘conjugal debt’ was
inconsistent and the proof of burden distribution was not fair, which was from the
indistinction of the legislative definition of the scope of conjugal debt and the
using of conflicting double standards, resulting in not properly protection of
property rights of non debt one .

The fourth chapter proposed suggestions on the perfection of the couple's
joint debt in our country, which was based on the identified rules of the
perfection of the couple's joint debt, the foundation of the system of daily family
agency and the separation system and the procedural provisions such as marital
property agreement and registration system , plus the reasonable judgment from

the judges.

Key words: Couple's Joint Debt; Identification Standards; The Proof Burden

Distribution
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