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ICSID Case No. ARB/97/

7 Decision of the Tribunal on Objections to Jurisdiction( “Decision on Jurisdiction”) .
@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction para. 24.
@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction paras.38-42.
@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction paras.53-56.
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) Siemens A.G. v. The Argentine Republic 1CSID Case No. ARB/02/8 Deci-

sion on Jurisdiction; Gas Natural SDG S.A. v. Argentine Republic ICSID Case No. ARB/03/10 Decision on
Jurisdiction; Suez Sociedad General de Aguas de Barcelona S.A. and Interaguas Servicios Integrales Del Agua
S.A. v. Argentine Republic ICSID Case No. ARB/03/17 Decision on Jurisdiction; Telefonica S.A. v. Argen—
tine Republic ICSID Case No. ARB/03/20 Decision of the Tribunal on Objections to Jurisdiction; National
Grid v. The Argentine Republic UNCITRAL Decision on Jurisdiction; Suez Sociedad General de Aguas de
Barcelona S.A. and Vivendi Universal S.A. v. Argentine Republic ICSID Case No. ARB/03/19 Decision on
Jurisdiction; Hochtief AG v. The Argentine Republic ICSID Case No. ARB/07/31 Decision on Jurisdiction;
Stephan W. Schill Multilateralizing Investment Treaties Through Most — Favored — Nation Clauses 27 ( 2)
Berkeley J. Int’1 L. 496 ( 2009) .
Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan
(' “Salini v. Jordan”) ICSID Case No. ARB/02/13 Decision of the Tribunal on Jurisdiction; Plama Consorti—
um Limited v. Republic of Bulgaria ICSID Case No. ARB/03/24 Decision on Jurisdiction; Wintershall Ak—
tiengesellschaft v Argentine Republic ICSID Case No. ARB/04/14 Award. 4
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@ Tai—Heng Cheng & Robert Trisotto CASE COMMENT: Urbaser SA and others v. Argentine Republic
and Teinver SA and others v. Argentine Republic A Workaround to the Most—Favoured—Nation Clause Dispute

29(2) ICSID Review 290( 2014) .
@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction paras. 34-36.
@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction para. 37.
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@ Abaclat and others v. Argentine Republic( “Abaclat v. Argentina”) ICSID Case No. ARB/07/5 De-
cision on Jurisdiction and Admissibility.

@ Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia Bilbao Biskaia Ur Partzuergoa v. The Argentine
Republic( ‘“Urbaser v. Argentina”) ICSID Case No. ARB/07/26 Decision on Jurisdiction.

® Teinver S.A. Transportes de Cercanfas S.A. and Autobuses Urbanos Del Sur S.A. v. The Argentine Re—
public( “Teinver v. Argentina”) ICSID Case No. ARB/09/1 Decision on Jurisdiction.

@ Ambiente Ufficio S.p.A. and others v. Argentine Republic ICSID Case No. ARB/08/9 Decision on
Jurisdiction and Admissibility.

® Abaclat v. Argentina ICSID Case No. ARB/07/5 Decision on Jurisdiction and Admissibility para.
493; Urbaser v. Argentina ICSID Case No. ARB/07/26 Decision on Jurisdiction Decision on Jurisdiction
para. 67; Teinver v. Argentina [CSID Case No. ARB/09/1 Decision on Jurisdiction para. 84; Ambiente Uf—
ficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibility para. 554.

©® Abaclat v. Argentina ICSID Case No. ARB/07/5 Decision on Jurisdiction and Admissibility paras.
574-575; Urbaser v. Argentina ICSID Case No. ARB/07/26 Decision on Jurisdiction paras. 79-81; Tein—
ver v. Argentina ICSID Case No. ARB/09/1 Decision on Jurisdiction paras. 99—106; Ambiente Ufficio v.
Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibility paras. 560-567.
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567-584.

+© Urbaser v. Argentina

» 31(1)

( the

ICSID Case No. ARB/07/5 Decision on Jurisdiction and Admissibility paras.

o

ICSID Case No. ARB/07/26 Decision on Jurisdiction
ICSID Case No. ARB/07/26 Decision on Jurisdiction
ICSID Case No. ARB/07/26 Decision on Jurisdiction

paras.130—131.
para. 148.
para. 202.

ICSID Case No. ARB/09/1 Decision on Jurisdiction para. 135.
ICSID Case No. ARB/07/5 Decision on Jurisdiction and Admissibility paras.
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O Urbaser v. Argentina ICSID Case No. ARB/07/26 Decision on Jurisdiction paras. 131.135.

@ Teinver v. Argentina ICSID Case No. ARB/09/1 Decision on Jurisdiction paras. 126-129.

® Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili-
ty paras. 589-596.

@ Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili—
ty para. 597.

® Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili—
ty para. 599.

©® Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili-
ty para. 600.

(@ Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili—
ty paras. 602-603.

Ambiente Ufficio v. Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibili-
ty para. 611.

©@ Ambiente Ufficio v.Argentina ICSID Case No. ARB/08/9 Decision on Jurisdiction and Admissibility
paras. 626—629.
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@O Tai—Heng Cheng & Robert Trisotto CASE COMMENT: Urbaser SA and others v. Argentine Republic
and Teinver SA and others v. Argentine Republic A Workaround to the Most—Favoured—Nation Clause Dispute
29(2) ICSID Review 290 (2014) .
@ Salini v. Jordan ICSID Case No. ARB/02/13 Decision of the Tribunal on Jurisdiction para.103.
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@ Giulia D’ Agnone Recourse to the “Futility Exception” within the ICSID System: Reflections on Re—
cent Developments of the Local Remedies Rule 12(3) Law & Prac. Int’1 Cts. & Tribunals 360 (2013) .

® Giulia D’ Agnone Recourse to the “Futility Exception” within the ICSID System: Reflections on Re—
cent Developments of the Local Remedies Rule 12(3) Law & Prac. Int’1 Cts. & Tribunals 361 (2013) .

@ H. Lauterpacht Restrictive Interpretation and the Principle of Effectiveness in the Interpretation of
Treaties 26 Brit. Y.B. Int’1 L. 67-75 (1949) .

® : 18 ) hitp: / /legal.un. org/docs /index. asp?
path=../ilc/documentation/chinese /reports /a_cn4_191.pdf&lang = EFRC&referer = http: / /legal.un.org/ilc /re—
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©® United States— Standards for Reformulated and Conventional Gasoline WT/DS2/AB/R p. 23.
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O Korea—Definitive Safeguard Measure on Imports of Certain Dairy Products WT/DS98/AB/R p. 80.
( Japan—Alcoholic Beverages WT/DS8/AB/R  WT/DS10/AB/R

WT/DS11/AB/R footnote 41 p. 12) ( Canada—Measures Affecting the Importation of Milk
and the Exportation of Dairy Products WT/DS103/AB/R WT/DS113/AB/R para. 133)
( Argentina—Safeguard Measures on Imports of Footwear WT/DS121/AB/R para. 88.)

@ Maffezini v. Spain ICSID Case No. ARB/97/7 Decision on Jurisdiction paras. 34-37.

® Christoph Schreuer Calvo’s Grandchildren: The Return of Local Remedies in Investment Arbitration
4( 1) Law & Prac. Int’l Cts. & Tribunals 16—17 (2005) .
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@ Denise Manning Cabrol The Imminent Death of the Calvo Clause and the Rebirth of the Calvo Princi—
ple: Equality of Foreign and National Investors 26(4) Law & Pol’y Int’1 Bus. 1198-1199( 1995) .

@ Wintershall Aktiengesellschaft v. Argentine Republic ICSID Case No ARB/04/14 Award para. 179.

@ Samuel Wordsworth Case Comment: Abaclat and Others v. Argentine Republic_Jurisdiction Admissi—
bility and Pre-conditions to Arbitration  27(2) ICSID Review 258 (2012) .
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An Analysis on the New Approach to the Explanation on the Clause

of Local Remedies for a Certain Period of Time

Abstract: In the field of international investment law although many international investment
treaties have abandoned the rule of exhausting local remedies there are a number of investment
treaties that prescribe using local remedies for a certain period of time as a prerequisite for the
submission to international arbitration. From the Maffezini case on investors and tribunals often
invoke the most favored nation clause in the treaty to circumvent the application of this prerequi—
site. Recently four ICSID tribunals’ decisions including the Abaclat tribunal which inaugura—
ted a new approach to explain this local remedies clause are worthy of attention. By explaining
this requirement as futility these tribunals excluded the application of using local remedies for a
certain period of time as a prerequisite. Under the background of the reform of investment arbitra—
tion system it is necessary to fairly and effectively explain the requirement to use domestic reme—
dies for a certain period of time in the investment treaties in order to achieve a balance between
the protection of the interests of investors and the legitimate rights and interests of the host coun—
try. It is necessary for countries including China to respond actively by ways of clarifying the
relevant provisions of its international investment treaties publishing a joint interpretation and
submitting the state opinions.

Key words: local remedies clause; purpose interpretation; futility exception; effective inter—

pretation
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