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Making History: Houston’s “Spirit of the

Confederacy”
Early in the morning on May 20, 1709, before the trials of offenders commenced, the judges of Scotland’s
north circuit court in Perth pardoned some 300 men and women who had been charged with fornication or
adultery. After granting these pardons, the court spent most of the day trying a case of incest that resulted
in the conviction of John Martin, a 67-year old blacksmith from Dundee, and the acquittal of his half- :
brother’s 16-year old daughter, Elspeth Martin, for engaging in incestuous sexual intercourse. '@
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Page 1 of the document recording the pardons
(National Archives of Scotland, JC 11/1)

The pardons and the trials of that day marked a turning point in the history of Scottish criminal justice.
They brought about the de facto decriminalization of fornication and adultery in the Scottish secular courts
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while clarifying the Scottish law of incest and challenging prevailing male and clerical attitudes towards BT At
rape.

More from Digital History
The pardons came about as a result of the passage of a bill of indemnity passed by the British parliament

in the previous year. The union of England and Scotland in 1707 had resulted in the establishment of the

United Kingdom and the creation of a single parliament for both England and Scotland. In this British FILMS & MEDIA

parliament the English greatly outnumbered the Scots. On the face of it, the act of indemnity passed by

parliament in 1708 had little to do with the prosecution of sex crimes. Its purpose was to pardon people Ayka (Dir: Sergei Dvortsevoy, 201 8)
accused of crimes in the wake of a Scottish rebellion against the British monarch, Queen Anne, in that
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year as a means of reconciling the Scottish population to the established regime. The statute extended a
free and general pardon to subjects of the queen who had committed “all manner of treasons, misprisions
of treasons, felonies, treasonable or seditious words or libels, misprisions of felony, seditious and unlawful
meetings . . . riots, routs, offences, trespasses, entries, wrongs, deceits, [and] misdemeanors.”
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Queen Anne in the House of Lords, Peter Tillemans (Wikimedia . 1 8 T March 11, 2020

Commons)

The Members of Parliament (MPs) who passed this bill of indemnity most likely never thought about its More from Texas
application to adultery and fornication, especially since neither of those offenses was a secular crime in

England. But 300 Scottish offenders, whose names fill seventeen pages in the records of the court in the

National Archives of Scotland, took advantage of this opportunity to avoid the penalties they would have

otherwise incurred for these relatively minor sexual offenses. The judges of the court, who agreed that

fornication and adultery should not be prosecuted, were happy to grant the pardons. After this trial, there

were no more prosecutions in the Scottish secular courts for either offense.

Incest and rape, however, were considered much more serious crimes than fornication or adultery, and
they had been specifically excluded from the bill of indemnity. Therefore the trial of John and Elspeth
Martin for incest went forward. It is surprising that John was not charged with rape, since the indictment
made it clear that he had forced his niece to have sex with him. The court had been reluctant to try him for
rape because local magistrates and clergy considered Elspeth just as guilty as John for their sexual
intercourse, presuming that she, like all victims of rape, had consented to this sexual act. The reason the
court proceeded in this case was that sexual relationship between John and his niece had been
incestuous. On that basis John was convicted. During Elspeth’s trial, however, her lawyer emphasized
that John had used force against her. This led the jury to recognize that she was a victim of this sexual
crime, not its perpetrator, and for that reason she was acquitted. By making the jury understand that rape
was a violent crime against women and therefore the most serious of all sex crimes, Elspeth Martin’s
lawyer contributed to a significant change in Scottish attitudes toward rape in the eighteenth century.

https://notevenpast.org/three-hundred-sex-crimes/[5/26/2020 8:43:28 AM]


https://notevenpast.org/category/films-media/
https://notevenpast.org/category/films-media/
https://notevenpast.org/category/texas/
https://notevenpast.org/category/texas/
http://www.nas.gov.uk/
https://notevenpast.org/ayka-dir-sergei-dvortsevoy-2018/
https://notevenpast.org/ayka-dir-sergei-dvortsevoy-2018/
https://notevenpast.org/a-queer-rebel-wife-in-texas/
https://notevenpast.org/a-queer-rebel-wife-in-texas/
https://notevenpast.org/a-queer-rebel-wife-in-texas/

Three Hundred Sex Crimes - Not Even Past

Posted April 27, 2011

More 1400s to 1700s, Blog, Crime/Law, Discover, Europe, Gender/Sexuality

NOT EVEN PAST is produced by Sign up to receive bi-weekly email updates
woncenuy 20t Century o Dot of it

African American History american history Asia NIVERSITY e i
Asia & Middle East book review Brazil British Empire UNEIE WNINIELRENIY (OFF MERGA AT AU YOUI’ ema|| add ress
China Civil War Cold War Colonialism communism Uil e itz by i Celllege @ Ibeel A

ubscri

. . . And our READERS
cultural history dlgltal hlStOl'y Early Modern Europe

Europe fim gender hiStory History of Science

immigration India Islam Latin America DONATE
Latin American History Mexico Not Even Past
Public History FACE religion Russia Slavery Texas
Texas History Texas History Day Transnational
Twentieth Century History United States

U S H iStOI"y USSR Womens History All content © 2010-present NOT EVEN PAST and the authors,
world history World War Il unless otherwise note

CONTACT

FILMS & MEDIA THE PUBLIC HISTORIAN

https://notevenpast.org/three-hundred-sex-crimes/[5/26/2020 8:43:28 AM]


https://notevenpast.org/tag/19th-century/
https://notevenpast.org/tag/20th-century/
https://notevenpast.org/tag/african-american-history/
https://notevenpast.org/tag/american-history/
https://notevenpast.org/tag/asia/
https://notevenpast.org/tag/asia-middle-east/
https://notevenpast.org/tag/book-review/
https://notevenpast.org/tag/brazil/
https://notevenpast.org/tag/british-empire/
https://notevenpast.org/tag/china/
https://notevenpast.org/tag/civil-war/
https://notevenpast.org/tag/cold-war/
https://notevenpast.org/tag/colonialism/
https://notevenpast.org/tag/communism/
https://notevenpast.org/tag/cultural-history/
https://notevenpast.org/tag/digital-history/
https://notevenpast.org/tag/early-modern-europe/
https://notevenpast.org/tag/europe/
https://notevenpast.org/tag/film/
https://notevenpast.org/tag/gender/
https://notevenpast.org/tag/history/
https://notevenpast.org/tag/history-of-science/
https://notevenpast.org/tag/immigration/
https://notevenpast.org/tag/india/
https://notevenpast.org/tag/islam/
https://notevenpast.org/tag/latin-america-3/
https://notevenpast.org/tag/latin-american-history/
https://notevenpast.org/tag/mexico/
https://notevenpast.org/tag/not-even-past/
https://notevenpast.org/tag/public-history/
https://notevenpast.org/tag/race/
https://notevenpast.org/tag/religion/
https://notevenpast.org/tag/russia/
https://notevenpast.org/tag/slavery/
https://notevenpast.org/tag/texas/
https://notevenpast.org/tag/texas-history/
https://notevenpast.org/tag/texas-history-day/
https://notevenpast.org/tag/transnational/
https://notevenpast.org/tag/twentieth-century-history/
https://notevenpast.org/tag/united-states/
https://notevenpast.org/tag/us-history/
https://notevenpast.org/tag/ussr/
https://notevenpast.org/tag/womens-history/
https://notevenpast.org/tag/world-history/
https://notevenpast.org/tag/world-war-ii/
http://www.utexas.edu/cola/depts/history/
http://www.utexas.edu/
http://www.utexas.edu/cola/
https://utdirect.utexas.edu/apps/utgiving/online/nlogon/?menu=LAHP
https://utdirect.utexas.edu/apps/utgiving/online/nlogon/?menu=LAHP
https://notevenpast.org/contact
https://notevenpast.org/contact
https://notevenpast.org/category/books/periods/1400s-to-1700s/
https://notevenpast.org/category/blog/
https://notevenpast.org/category/books/topics/crimelaw-topics/
https://notevenpast.org/category/discover/
https://notevenpast.org/category/books/regions/europe/
https://notevenpast.org/category/books/topics/gendersexuality/
https://notevenpast.org/category/books/
https://notevenpast.org/category/books/
https://notevenpast.org/category/films-media/
https://notevenpast.org/category/films-media/
https://notevenpast.org/category/the-public-historian/
https://notevenpast.org/category/the-public-historian/
https://notevenpast.org/category/blog/
https://notevenpast.org/category/blog/
https://notevenpast.org/category/texas/
https://notevenpast.org/category/texas/

	notevenpast.org
	Three Hundred Sex Crimes - Not Even Past


	UtaHVuZHJlZC1zZXgtY3JpbWVzLwA=: 
	form0: 
	s: Search the site ...
	s_(1): 


	lnaHQ9MjcmbG9jYWxlPWVuX1VTAA==: 
	form0: 
	button3: 


	UtaHVuZHJlZC1zZXgtY3JpbWVzLwA=: 
	form3: 
	input1: 
	subscription-email: Your email address




