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n the foundational piece in this issue of the journal, 
“Integrating Law and Social Epidemiology,” Burris, I Kawachi, and Sarat present a model for understanding 

the relationship between law and health.’ This article uses 
the case of a specific health condition, the human immuno- 
deficiency virus (HIV) infection, as an opportunity to flesh 
out this schema and to test how the model “fits” the world of 
the HIV pandemic. In applying the model to this communi- 
cable disease, we hope to illustrate the multitude of ways 
that laws affect the course of the pandemic as well as the 
course of an individual’s vulnerability or resilience to the 
disease, and how the complexities of an individual’s life deal- 
ing with the virus interface with the world of laws and legal 
institutions. Ultimately, we believe that in the case of HIV 
infection we will learn something about the nature of the 
connections between law and health. 

We give a brief overview of the epidemiology of HIV 
infection that is partidatly relevant from the perspective of the 
role of law By epidemiology we mean both the more common 
analysis that focuses on geographic, risk behavio~ age, gender, 
and temporal distribution of disease, including what we know 
of incidence and prevalence data, as well as social epidemiolw, 
specifically the relationships between HIV infection and social 
determinants such as socioeconomic status, education, race, 
social cohesion, and social capital. This integrated framework 
sets the stage for the next step, seeking evidence of how law 
might act either as a pathway to disease or how it mght structure 
the social determinants for disease that have been identified. 

At its core, the HIV pandemic involves the deceptively 
simple act of the virus passing directly or indirectly from the 
body of one individual to the body of another. Laws, how- 
ever, may affect many of the variables that determine when 
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and how transmission occurs; whether condoms are used, 
needles are shared, blood is tested; and even whether an 
infected person is likely to be on effective antiretroviral treat- 
ment that may reduce his or her risk of infecting others. At a 
deeper level, poverty, stigma, and discrimination are associ- 
ated with increased vulnerability to HIV and a wide range of 
laws can exacerbate or mitigate each of these social conditions. 

HIV is not transmitted through the air or through casual 
contact. Transmission requires some intimate connection, 
which, once identified, should be easy to prevent. Yet, inter- 
ruption of transmission has proven difficult for many reasons. 
At times, law and policy may be ill suited to directly inter- 
rupting HIV transmission because they often fail to address 
the larger social context in which the behavior takes place. 

This article will consider first how laws in the United 
States could plausibly act as pathways, or mechanisms, by 
which deeper social determinants affect health, specifically 
HIV risk and resilience. Next, it will address the role of law 
in shaping those determinants themselves. For each example, 
we will ask the following questions: (1) how do law and 
policy link with risk; (2) what evidence supports this link; 
(3) what conclusions can we draw from the relationship be- 
tween law/policy and risk; and (4) based on these conclusions, 
what policy options or research questions can we identdy that 
will enhance the use of law/policy as a structural intervention. 

The article does not specifically address the role of law 
in HiV in the developing world, where the vast majority of the 
estimated 40 million people currently living with HIV reside? 

k ’ I D E M I O L O C Y O F ~  

Epidemiology 
Acquired immunodeficiency syndrome (AIDS) was first iden- 
tified in 1981. Shortly after discovery of the first cases, 
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epidemiologists from the Centers for Disease Control and 
Prevention (CDC) identified the major risk factors for AIDS 
and issued recommendations for the’ prevention of sexual, 
drug-related, and occupational transmission of the disease? 
The incidence of AIDS and deaths associated with AIDS 
increased in the United States during the 1980s, peaked in 
the early 1990s, and began declining in 1996 due to the 
effects of new antiretroviral therapies, treatments to prevent 
opportunistic infections, and decreases in the incidence of 
the HIV infection which leads to AIDS.4 As of December 
2000,774,467 persons had been reported with AIDS in the 
United States, and of these 448,060 are known to have died? 

In the United States, AIDS primarily affects men who 
have sex with men and raciavethnic minorities; minority 
men who have sex with men are the most affected. Although 
men who have sex with men make up the largest group of 
persons affected by HIV and AIDS, rates have increased dra- 
matically among women and minorities since the start of the 
epidemic. Reported AIDS cases among women increased 
from approximately 8 percent of all cases in 1981 to 23 
percent in 2000.6 During the same time period, the propor- 
tion of reported AIDS cases among African-Americans 
increased from 25 percent to 45 percent of all cases, and 
among Hispanics from 14 percent to 20 percent of all cases.‘ 
Rates among white, non-Hispanic Americans decreased from 
60 percent to 34 percent of all cases by 2000.8 

In the period from 1988 to 1999, rates of death from 
AIDS were consistently associated with poverty; the lower 
the income for a county, the higher the rate of death? In 
addition, death was associated with race; in 1999, rates of 
death among African-Americans were nearly 11 times higher 
than among whites.’O Although death rates from AIDS began 
to decrease after 1996, this decrease was disproportionately 
smaller among minorities, women, and residents of poorer 
areas of the country. African-American women and women 
from southern U.S. states showed the smallest decreases in 
rates of death.” 

AIDS diagnoses also decreased starting in 1993, but the 
rate of decrease was smdest among minorities and residents 
of poorer geographic areas.I2 Since 1995, AIDS diagnoses 
have been highest among African-Americans, who now rep- 
resent almost half of all new cases. In 1999, diagnoses among 
the poor accounted for more than 40 percent of new cases.13 

HN incidence reached approximately 150,000 per year 
by the mid-l98Os, then declined and remained level at an 
estimated 40,000 per year starting in 1992.14 Approximately 
900,000 Americans are now living with HIV infe~ti0n.l~ 
Rates of new infections are highest among men who have sex 
with men and injection drug users (IDUS), and among African- 
Americans compared with other raciaVethnic g r0~ps . l~  

Since the start of the epidemic in the United States, HIV 
transmission has been primarily associated with behavior - 
high-risk sexual behaviors, including male-to-male and un- 
protected sex, and injection drug use. Increasingly, HIV and 
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AIDS are linked to social and economic disadvantage - 
minority status, being female, and low income.” 

Social epidemiology 
The patterns of disease in a society reflect its social condi- 
tions. As stated in Burris, Kawachi, and Sarat (in this issue), 
social epidemiology searches for “societal characteristics that 
promote (or inhibit) health.”18 The epidemiology of AIDS in 
the United States and globally gives substance to this associa- 
tion. Perhaps more than many other diseases, HIV is a “biologic 
expression of inextricably connected social e~perience.”’~ 
H N  compels public health experts to examine broad social 
determinants of health as well as more proximal structural 
factors associated with health.*O 

HIV is linked with the behaviors of high-risk sex and 
injection drug use, and associated with societal conditions. 
The work of social epidemiologists illustrates the social and 
structural correlates and determinants of H N  Social deter- 
minants include poverty, race, and gender, and are expressed 
as under- or unemployment, homelessness, poor education, 
racism, discrimination, gender inequality, and stigmatization. 
Structural factors that facilitate or inhibit infection with HN 
and progression from HIV to AIDS, may be expressed through 
access to economic resources, policy supports, societal atti- 
tudes, and organizational structures and functions; they may 
be implemented by governments, businesses, faith commu- 
nities, justice systems, the media, educational systems, and 
other sectors that form or implement policies or procedures?’ 

Measures of disease and risk of disease by “race” appear 
in both epidemiology and social epidemiology, but with dif- 
fering emphases. For social epidemiologists, “race” has 
complex meanings, since it describes a system of distinc- 
tions often relying on ideology, privilege, and politics for its 
continued justification.zz Overall, “race” is considered a so- 
cial construct often based on  superficial physical 
characteristics or common heritage, but poorly supported by 
biologic and medical distinctions. Social epidemiological 
research appears to show that there is something about “race” 
that affects health status and risk entirely independent of the 
identifiable physical differences - perhaps it is best explained 
as the effects of “racism.” Here, when we measure diseases 
by “race,” we may actually be measuring the effects of “rac- 
ism” or the negative physical consequences of discrimination 
and stigma over a lifetime.23 

Social epidemiology aims to describe these broad social 
determinants and more proximal structural factors that in- 
fluence HIV/AIDS: how they relate to the disease, and the 
mechanisms by which they impact the disease. The basic 
premise of this paper is that law both acts as a pathway for 
social determinants that impact H N  and helps to establish 
or change those social determinants themselves. Ultimately, 
we ask if and how laws and policy may facilitate or prevent 
HIV infection and AIDS among individuals. 
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How DOES LAW Am AS A PATHWAY FROM SOQAL 
DETERMINANTS OF HEALTH TO HIVMDS? 
One way to conceptualize the relationship between laws and 
HIV is to describe how social determinants act through the 
pathway or mechanism of law to influence HIV risk or resil- 
ience in individuals and populations. This section briefly 
describes a variety of ways that law might be a pathway, and 
then discusses a few examples at more length. 

There is limited research on the mechanisms through 
which law impacts HIV/AIDS. Most prevention research has 
focused on the impact of interventions on individual behav- 
ior rather than on the role of law or policy in those 
interventions. However, we can identify a few areas in which 
research has revealed some insights into the way law works 
and possible ways to use law to reduce HIV risk and facili- 
tate care and treatment for those already infected. 

First, we can deduce the mechanisms through which 
laws affect behaviors by observing existing laws. Laws may 
establish programs that make health care or public health 
services available (e.g., HN-testing sites); create duties for 
health-care providers (e.g., mandated reporting of patients 
with AIDS); direct health officials to use information to tar- 
get services or interventions (e.g., partner notification); punish 
prohibited acts (e.g., criminal HIV exposureftransmission 
laws); interpret community norms (e.g., anti-sodomy laws); 
establish criteria for health education (e.g., specfiing HIV- 
education activities); or control access to means of prevention 
(e.g., syringe exchange or over-the-counter sale laws). Laws 
appear to function by prohibiting and punishing acts (deter- 
rence), allocating (or denying) services, shaping community 
standards and norms, signifying social acceptance (or disap- 
proval), incapacitating wrongdoers, and providing benefits, 
among others.14 

These mechanisms may operate proximally, as where 
law either does or does not require that blood products be 
tested for HIV and other pathogens; at an intermediate level, 
where law increases or decreases poor people’s access to 
safe and stable housing; or more distally, by influencing so- 
cial determinants, which in turn increase or decrease 
vulnerability to Hn! 

Access to treatment 
Since the United States has no system to guarantee universal 
access to health care, ability to pay for care or entitlement to 
insurance through employment or other status is a necessity. 
For those with the fewest financial resources, the poor, unin- 
sured, and underinsured, a complex web of laws governing 
eligibility to various public programs acts as one mecha- 
nism mediating the effects of low socioeconomic status 
on their health. 

Comprehensive access to high quality care is vital for 
the individual well-being of persons with HIV disease. The 
current recommendations for HIV care involve careful moni- 

toring of immune status, prophylactic treatment to prevent 
opportunistic infections, and combination antiretroviral 
therapy to delay or prevent progression of HIV disease to 
AIDS.” Persons with HIV who are poor, uninsured, or de- 
pendent on government insurance (Medicaid) may be less 
likely to receive antiretroviral treatment than those with pri- 
vate Some studies have shown that access to 
treatment and health outcomes also vary by race and gen- 
der?’ In some states, persons with HIV have to wait until 
they are eligible for treatment through state AIDS drug assis- 
tance programs (ADAPs). Delays may mean that damage to 
their immune systems has already occurred.28 Delays in care 
and treatment may mean that untreated persons will develop 
high viral loads and will be more likely to transmit the virus 
to Those who develop opportunistic infections, such 
as tuberculosis, pose a risk to others with HW to their friends 
and families, and to the public as a whole.3O In the simplest 
sense, law, in the form of budgetary allocations and specific 
rules on eligibility for Medicaid and state ADAPs, may act as 
a pathway through which poverty can lead to restricted ac- 
cess to care for HIV disease. Although these programs serve 
the vital purpose of providing some funding for care, their 
limitations ensure that not all needy patients get the full range 
of HIV services. Because minorities with HIV depend dis- 
proportionately on Medicaid and state ADDS, law may also 
act as a pathway through which race3’ can lead to poorer 
health care for HIN 

Law may also act as a pathway when it fails, as when the 
legal system does not provide remedies or promote equity. In 
this context, commentators have noted that very limited and 
ineffective legal remedies are available for claims of unfair- 
ness against Medicaid programs (e.g., claims for 
discrimination due to race or denial of services that match 
those of non-state In a larger sense, having 40.4 
million Americans uninsured33 also represents a pathway 
through which the failure of law negatively affects health, 
including the health of those with H N  

Methadone treatment 
Law can also act as a barrier to or a facilitator of public 
health measures. The presence or absence of laws restricting 
access to sterile syringes, laws permitting syringe exchange 
programs, and federal regulations on the prescription and 
use of methadone illustrate this point. Other articles in this 
issue34 discuss the laws related to syringe availability at some 
length. Here we turn to methadone availability. 

An obvious means to reduce IDUs’ likelihood of con- 
tracting HIV is to stop or reduce their frequency of injection. 
Opiate substitutes, including methadone, have been found 
to be effective in reducing injections and other HIV-risk be- 
havi0rs,3~ and to allow many IDUs to stabilize their lives in 
other ways. In the United States, while use of methadone for 
treatment of addiction is legal, its use for this purpose is 
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limited to federally licensed clinics and subject to strict pre- 
scription  limitation^.^^ Strict regulation has resulted in a 
“treatment gap” of up to 600,000 persons who are addicted 
to opiates but not in treatment.37 

While restrictive regulation may help decrease abuse of 
methadone, limitations also exacerbate the overall shortage 
of drug treatment opportunities for many IDUs and contrib- 
ute to stigmatization of IDUs as clients of methadone clinics?” 
In this way, the law acts as a pathway for stigma, which in 
turn limits the number of IDUs willing to use methadone 
clinics and may negatively affect IDUs’ attitudes toward them- 
selves. Easing restrictions on methadone prescription and 
treatment could provide wider access to methadone mainte- 
nance and decrease related A consensus statement 
of a National Institutes of Health panel in 1997 recommended 
both loosening restrictions on the use of methadone and re- 
quiring coverage of methadone maintenance for all public 
and private insurance programs.4O Such modification could 
“mainstream” methadone treatment, making it both more 
accessible and acceptable. 

Drug control laws 
Ideally, criminal law and law enforcement are tools through 
which society ensures public safety and health and strength- 
ens communities by reinforcing norms of noncriminal 
behavior. Unfortunately, criminal law and law enforcement 
can act as pathways for determinants that negatively impact 
health. Police use of racial profiling illustrates one way in 
which law enforcement practices related to criminal laws 
act as a pathway for racism to play out in the daily experi- 
ence of many African-Americans and other minorities?l How 
might such racial bias in the application of criminal laws 
impact HIV and H N  risk? We know that H N  and AIDS 
increasingly concentrate in minority communities, particu- 
larly African-American communities. (See “Epidemiology 
of Hw above.) Consequently, the possible role of law, and 
particularly criminal law, in increasing (or decreasing) expo- 
sure to H N  for African-Americans and other minorities 
carries some epidemiological urgenc). The design and en- 
forcement of drug control laws in the United States is one 
possible means through which race and racial bias can influ- 
ence health outcomes, here leading to increased HIV risk. 

The evidence that U.S. drug control laws act as a mecha- 
nism for reinforcing the unequal experience of race and racism 
in the United States is substantial. In the last two decades, 
the implementation and enforcement of U.S. drug control 
laws has led to increased arrests and incarcerations for drug- 
related offenses.42 The United States incarcerates its 
population at a rate (greater than 600/100,000 population) 
that is second only to Russia (690/100,000 population) world- 
~ i d e . 4 ~  Most European countries have rates at or below 100/ 
100,000 population.” The majority (80 percent) of growth 
in the U.S. federal prison population between 1985-1995 
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was due to drug con~ictions.4~ The number of women incar- 
cerated for drug offenses grew by an astonishing 888 percent 
during this time, while those women incarcerated for nondrug 
offenses increased 129 These statistics demonstrate 
a clear national trend toward strict, incarceration-focused 
drug laws. When these rates are disaggregated by race and 
sex, however, the disparate impact emerges. In 2000, white 
women in the United States were incarcerated at a rate of 63/ 
100,000, white men at 683/100,000, Hispanic women at 
117/100,000, Hispanic men at 1,715/100,00, African-Amen- 
can women at 380/100,000, and African-American men at 

The National Household Survey on Drug Abuse in 2000 
estimated that 24.5 million Americans have used illicit drugs. 
Of these, 18.2 million (74 percent) were white, 2.7 million 
(1 1 percent) were African-American, and 2.4 million (1 0 
percent) were Hispanic.48 In other words, Americans use 
illegal drugs in about equal proportions to their representa- 
tion in the population. Rates of arrest, conviction, and 
incarceration for racial minorities, however, remain signifi- 
cantly higher than the rates for whites. African-Americans 
make up 38 percent of those arrested for drug offenses and 
59 percent of those c0nvicted.4~ African-Americans serve an 
average federal drug sentence that is 49 percent longer than 
that imposed on whites.s0 

Specific drug control laws that appear racially neutral 
may have a disproportionate impact on minorities due to 
differing patterns of drug use. For example, crack cocaine 
has been sold predominantly in inner cities and marketed on 
the streets in minority neighborhoods. Mandatory sentenc- 
ing guidelines impose disproportionately harsher penalties 
for crack versus powder cocaine, including mandatory 
minimum sentences for simple possession of crack, even 
by first-time 0ffende1-s.~~ Although approximately two- 
thirds of crack users are white or Hispanic, in 1994,84.5 
percent of those convicted of possession of crack were 
African-Ameri~an.~~ 

As drug control laws are currently enforced, their health 
impact, particularly in terms of HIV risk, is particularly prob- 
lematic. To the degree that arrest or incarceration results in 
drug users stopping drug use or entering treatment, they could 
have health benefits. However, drug treatment slots in prison 
are inadequate to the need, and drug use often continues in 
prison. Incarceration exposes inmates to risky sex and drug 
use, since condoms and clean needles are largely unavailable 
in prison and sex may be ~oerced.’~ Additionally, disruption 
of social networks among drug users, sex workers, and other 
marginalized groups can change mixing patterns for drug 
use and sex work, exposing more individuals to infected 
partners and making it more likely that drug use or sex will 
occur in the most high-risk settings. Disruption of networks 
also decreases social supports. Each of these represent ways 
that frequent arrests and/or prosecutions can increase H N  
risk in those comm~nities.’~ 

4,777/1 00,000.47 



TbeJoournal of Law, Medicine 6 Ethics 

Laws designed to prevent commercial sex work or il- 
licit drug use may also disproportionately affect the homeless. 
Homelessness, like race, makes an individual more likely to 
be arrested under certain kinds of laws, and exposes the 
homeless to incarceration much more frequently than the 
general population. For drug- and sex-related crimes, this is 
at least partly because homeless persons may trade sex for 
money or a place to sleep or use abandoned buildings or 
street settings to use illegal drugs. Some local ordinances, 
referred to as antihomeless laws, ban camping, loitering, or 
panhandling, all or some of which are typically done by the 
homeless.s5 Many behaviors related to homelessness put 
people at greater risk of H N  including elevated rates of sub- 
stance abuse and mental illness, multiple sexual partners, 
trading sex for money or shelter, and unsafe injection prac- 
tices.s6 Unfortunately, some of the laws intended to address 
homelessness or to prevent illegal drug use, sex work, or 
petty crime work only to increase the risks of the homele~s?~ 
(See “Housing,” below.) 

Of course drug control laws were intended to protect 
the public health and welfare by decreasing dangerous activi- 
ties - the use of illegal drugs and the criminal activity that 
often accompanies it. Some proponents of strict drug con- 
trol laws, those which emphasize incarceration of 
offenders, have claimed they will primarily benefit Afri- 
can-American cornmunitie~.~~ To the degree that a policy 
of strict enforcement of drug laws and incarceration of of- 
fenders actually decreases drug use and related crime, and 
supports social organization of communities, such a policy 
might actually benefit min~rities?~ 

From a theoretical perspective, there are at least three 
possible mechanisms through which these laws couId work 
to shape individuals’ behavior: deterrence, norm setting, and 
incapacitation. Deterrence, or an instrumentalist-based ap- 
proach, suggests that individuals respond to laws based on 
their rational consideration of the penalties or the incentives 
in place to comply with the law.@‘ Another approach holds 
that individuals respond less to the instrumental effects of 
laws than to their normative effects. In other words, we are 
more likely to obey specific laws when they comport with 
what we think is right, fair, or moral.61 According to this 
model, our beliefs in the fairness and legitimacy of the legal 
system, the norms of our neighbors, how we fit into society, 
and how society treats us become very important. Finally, 
criminal law can work by incapacitating those who have 
violated the law (through incarceration) and thus prevent or 
delay subsequent violations. 

Some commentators, however, worry that incarceration 
is unlikely to decrease drug use or make communities nota- 
bly safer. They note that incarceration can only incapacitate 
a small propomon of active users.62 Consequently, the possi- 
bility that tough sentences will deter individuals remains low, 
s ice  the risk of arrest for any single incident of law breaking 
is so ~maiI.6~ Moreover, the racially disproportionate en- 

forcement might actually increase community distrust of law 
enforcement and undermine community members’ attitudes 
toward the legitimacy of law. Since studies suggest that people 
are less likely to obey laws they feel are unfairly applied or 
lack legitimacy,“ the net effect of a policy of strict enforce- 
ment and incarceration may be to make fewer people likely 
to obey drug control laws.6s 

Criminal HTV exposure/transmission laws 
In recent years, state legislatures have devoted substantial 
effort to drafting and adopting HIV-specific exposure/trans- 
mission criminal provisions.66 Twenty-seven states currently 
have some provision criminalizing HIV exposure or trans- 
mission, and many states have more than one pr0vision.6~ 
Although these provisions have generated extensive commen- 

whether and how these laws actually influence behavior 
has not been rigorously studied. 

Currently, research is underway to test a model for mea- 
suring how laws influence individual decisions to engage in 
risky behavior.69 However, for this article the key question is 
whether these laws act as pathways for one or more social 
determinants or shape those determinants in some way. For 
example, do they contribute to stigmatization of persons with 
HIV or reinforce racist stereotypes? If either of these were 
true, the laws might have unintended health consequences, 
such as deterring those at risk from being tested and contrib 
uting to individual and social vulnerability in other ways. 

Although we know that a substantial minority of the 
general public holds at least some stigmatizing attitudes to- 
ward people with HIV or AIDS,’O we know little about the 
actual impact of HlVspecific exposure/transmission laws on 
AIDS-related stigma. We might theorize that by aiminalizing 
otherwise legal acts (consensual sex) by a person with HIV, 
such laws could cast all persons with HIV as criminals in the 
eyes of the general public. Or, from the perspective of the 
person with HW, criminalizing a normal and pleasurable 
part of life could alienate that individual from the rest of 
society. In either case, fear of being stigmatized has been 
associated with individual reluctance to acknowledge risk 
and to seek testing or other preventive and care-related 
services.” 

Another issue is whether these laws are actually a mecha- 
nism for racism. As we can see from the example of drug 
control laws, equally important to what the law says is how 
vigorously it is implemented and enforced. Overall, enforce- 
ment of criminal penalties for HIV exposure appears rare. 
One study found only 3 16 distinct prosecutions over 15 years 
of the epidemic (1986-2001).72 Although the investigators 
were not able to determine the race of all the defendants, the 
most notorious case in terms of media coverage involved an 
African-American man suspected of exposing more than forty 
white women and infecting thirteen of them.73 The media 
coverage of the case revealed many deep-seated stereotypes 
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related to race and sexuality.74 Arguably then, either the law 
or the public attention surrounding its enforcement served as 
a mechanism for racism. But does this response increase or 
decrease HIV risk in either the African-American or white 
communities? Although incapacitation of individuals who 
continue to expose others to HIV could have a positive im- 
pact by reducing the overall risk of individuals being exposed, 
such risk reduction may have a high price. If enforcement of 
HIV-specific criminal laws magnifies or legttimizes expres- 
sion of underlying racial fears, they could contribute to the 
larger adverse impact of race in our society. 

Fundamental determinants of health are distinct from spe- 
cific causes of disease. This helps explain some failures of 
specific interventions to improve overall health status. Among 
groups with negative determinants of health, such as poverty, 
specific interventions to prevent or treat one disease may 
succeed, but other diseases associated with poverty might 
remain stable or increase. Thus, it would be erroneous to 
think that public health could define the perfect set of inter- 
ventions to prevent HIV/AIDS without addressing fundamend 
determinants, and also wrong to think that interventions 
aimed at fundamental determinants would have an impact 
on only one disease. Recognizing the fundamental role of 
social determinants means that some interventions likely to 
reduce HIV risk will not necessarily appear HIV-specific. 
Consequently, this section shifts the focus of analysis to consider 
how law(s) might actually shape or restructure the environment, 
particularly broad social determinants of health, which in 
turn are important factors in HIV risk and resilience. 

Social epidemiology demonstrates that in the United 
States elevated risk of HIV infection is associated with pov- 
erty and minority race/ethnicity. More rapid progression to 
AIDS and elevated AIDS death rates are associated with lower 
socioeconomic status, minority raudethnicity, and female gen- 
der.’S (See “Epidemiologyy’ and “Social Epidemiology,” above). 
We will examine the ways, known or proposed, that law and 
policy shape resources closely linked to social determinants - 
housing and education - as well as several determinants: in- 
come inequalia drac ism,  and social cohesion/human capital. 

Housing 
Housing could perhaps more accurately be called a resource, 
or an “intermediate factor,” than a fundamental determinant 
of health. Housing, however, is closely linked to socioeco- 
nomic status, social cohesion, and other more fundamental 
determinants. It is also both clearly linked to HIV risk (and 
adherence to treatment) and shaped by law 

Even laws meant to provide housing can actually per- 
petuate instability, poor living conditions, and homelessness. 
Laws, regulations, and policies influence who, among the 
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homeless or unstably housed, is eligible for housing. For 
example, the Department of Housing and Urban Develop- 
ment (HUD) defines a homeless person in very specific terms, 
and some programs exclude persons who are in substandard 
or crowded housing or living with friends or relatives.’6 State 
and federal governments provide a variety of programs to 
help persons who lack shelter, but in some cases individuals 
may be ineligible for housing supports because of behavioral 
problems such as drug use or criminal records.” Those who 
have recently arrived in a city may be excluded from local 
housing and social services because they do not meet resi- 
dency requirements or because they lack necessary knowledge 
of local procedures for accessing services. This problem will 
be even greater for homeless persons, who lack neighbor- 
hood networks and sources of local information, and who 
must attend to housing needs before seeking other services. 
When these new arrivals are HIV-infected, they may delay 
accessing prevention and treatment services.76 

Availability of housing influences risk of or resilience to 
HIV infection. This is partly because lack of housing covaries 
with poverty and with related behaviors such as trading sex 
for money and drug ~ s e . 7 ~  Housing also offers hygiene, safety, 
and shelter; it supports the maintenance of nurturing rela- 
tionships; and because it provides a stable mailing address, it 
enables access to various health and social services that help 
to maintain or improve health behaviors and health status. 
The homeless, like those infected with HW are often stig- 
matized as unproductive members of society, dangerous or 
unpredictable, and culpable for their situation>O By contrast, 
having housing confers some status and affirms membership 
in society. 

Housing has a particular impact on risky behaviors lead- 
ing to HIV infection, and on the status and care of persons 
who are infected with HIV or who have AIDS. Studies have 
found high rates of HIV infection and high rates of HIV risk 
behaviors among homeless youth,S’ among adults who are 
homeless,82 and among those who are homeless and sub- 
stance users and/or mentally ill.63 In addition, research has 
documented that for persons with H N  those with housing 
are sigdcantly more likely to access appropriate health care 
and to adhere to medications than those without housing.K4 

Poverty and income inequality 
On a global scale, the United States is far from being a poor 
country.6s The benefits of our national wealth are far from 
equally distributed, however. Income inequality in the United 
States is markedly greater than in many other developed coun- 
triesK6 and is worse now than 30 years Research has 
documented that it is income inequality, not absolute level of 
income, which is most closely associated with disparities in 
health.** 

How does law help create, maintain, or change the de- 
grees of income inequality in the United States and thus the 
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determinants of HIV? One way that law might influence or 
shape income inequality is through debtor-creditor law. These 
laws could increase income inequality by exacerbating the 
problems of debt, making it more difficult for consumers to 
get out of debt, and promoting loss of assets by persons who 
temporarily lose their income. Debtor-creditor-related law 
may actually predispose some households to adverse health 
effects.89 Studies demonstrate the relationship between low 
income and HN90 An interesting question, unanswered by 
the current data, is whether debtor-creditor law has a direct 
effect on HN-related risk behaviors or states (substance abuse, 
depression), or whether it acts more indirectly, by decreasing 
household income, increasing income inequality, and con- 
tributing to economic instability for those individuals and 
families in or near bankruptcy. 

We can readily identify other types of laws that contrib- 
ute to increasing income inequality. As discussed elsewhere 
in this issue,” the current tax code and modifications in the 
last two decades have contributed to greater income dispari- 
ties in the United States. To the degree that income inequality 
contributes to ill health, the tax code could be viewed as 
having potentially negative impacts on health and HIV risk 
in particular. 

Welfare laws also shape poverty and income inequality, 
yet the nature of that relationship is complex. Until 1996, 
welfare in the United States was a federal entitlement pro- 
gram providing some level of guaranteed income support to 
a large number of persons who were unemployed. Public 
support for welfare eroded as critics argued that rather than 
helping recipients to get out of poverty, welfare actually per- 
petuated dependence and reinforced the gap between the 
gainfully employed and those on public assistance.92 

In 1996, Congress eliminated the federal entitlement to 
welfare and replaced it with a mandated job training pro- 
gram to be implemented at the state level. State “welfare to 
work” programs imposed a 5-year lifetime cap on the length 
of time any individual could receive  benefit^?^ The goals of 
these reforms were to get the poor off welfare and into work, 
with the presumption that this would reduce poverty and 
dependence. In the first years of the new program, most states 
showed sharp declines in the number of persons receiving 
public benefits.94 These years coincided, liowever, with the 
longest peacetime expansion of the U.S. economy in the twen- 
tieth century. Overall unemployment levels reached all-time 
lows and the availability of entry-level jobs facilitated the 
transition to work for many former welfare recipients. 
Whether “welfare to work” programs will be as successful 
during economic downturns remains ~ n k n o w n . ~ ~  From the 
perspective of this article, the key question is whether such 
programs reduce income inequality, leave it largely untouched, 
or make it worse. 

Previous antipoverty programs have been shown to have 
some positive benefits, though not directly related to health 
or H N  Preschool programs, such as Head Start, that pre- 

pare poor preschoolers to enter kindergarten with the same 
skills as middle-class children, have been shown to increase 
readiness for school, enhance school performance in the early 
grades, and raise high school completion Job train- 
ing programs, such as the Comprehensive Employment and 
Training Act (CETA), led to marked improvements in the 
wages of the women who participated. Yet neither Head Start 
nor CETA has received sustained political support (CETA 
was discontinued in 1982) or funding adequate to enroll all 
those eligible at any one time.97 

Unfortunately, law can also interfere with programs in- 
tended to help poor men and women maintain an adequate 
standard of living and satisfy their basic income and nutri- 
tional needs. One section of the 1996 welfare reform act 
passed by Congress bars anyone convicted of a state or fed- 
eral felony involving the sale or use of drugs from ever 
receiving cash assistance or food stamps.98 Notably, con- 
victions for violent crimes, including murder, do not carry 
the same ban on federal assistance. Currently, an estimated 
92,000 women, many with children, in twenty-three states 
are covered by this ban.99 This deprives women of a key 
source of income support, which may help them keep 
stable housing, provide nutritious food for their families, 
and avoid illegal means to supplement their incomes. Addi- 
tionally, the lifetime ban seems poorly related to the overall 
goals of the welfare or food stamps programs.Io0 To the de- 
gree that such policies increase or decrease income inequality, 
they may work on a much deeper level to affect the health of 
populations. 

If we take seriously the epidemiologists’ findings link- 
ing income inequality to health and to risk of specific diseases 
including HW laws that could affect income inequality and 
HIV risk or resilience are natural targets for potential policy 
change. If we know law shapes the determinant, and we 
know the determinant is associated with HIV risk, this infor- 
mation can provide us with guidance for identifying and 
promoting policy options. 

Race and racism 
How does the law structure race and racism in this country? 
Since the repeal of laws that discriminated explicitly on the 
basis of race, this question has been more difficult to answer. 

The role of the law in supporting stigmatization and 
isolation of African-American men who have sex with men 
is subtle. Problems may have to do with a lack of laws or 
policies, or a failure to enforce them. For example, state 
health policies may fail to offer active and targeted preven- 
tion services to minority groups because limited resources 
are used for surveillance, testing, or contact tracing. School 
districts may not offer HIV-prevention education.I0’ Policies 
may endanger persons in minority neighborhoods by failing 
to address deterioration and urban decay.lo2 Health officials 
may fail to enforce laws against revealing the names of in- 
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fected persons during contact investigations, thus conmbut- 
ing to mistrust of service and prevention agencies among 
minorities. lo3 

Discrimination against African-Americans by other ra- 
cial groups, and stigmatization and isolation of 
African-American men wh,o have sex with men, may lead to 
highly risky behaviors and to sexual and drug-use mixing 
patterns that put young men who have sex with men in con- 
tact with partners who are likely to be infected.lM A recent 
study of HIV infection among groups of young men who 
have sex with men who were tested between 1994 and 1996 
in seven cities revealed 14 percent HIV prevalence among 
young African-Americans in this group, compared to 7 per- 
cent of Hispanics and 3 percent of whites.’OS The incidence 
rate among African-Americans was 4 percent per year com- 
pared with 1.8 percent among Hispanics and 2.4 percent 
among whites.’06 

Earlier this paper examined drug control laws as a 
mechanism or pathway for racism with impacts on health. 
But here we consider how these and other laws shape race 
and racism itself. The highly disparate impact of the enforce- 
ment of drug laws on minorities, and African-Americans in 
particular, and their high rates of incarceration have created 
a widespread perception of an association among African- 
Americans, drug use, criminal activity, and dangerousness. 
This stigmatization of all African-Americans has led Tracy 
Meares to label incarceration as a “race-making factor.” By a 
“race-making factor” she means “a physical construct [simi- 
lar to ghettos] that sustain[s] and nourish[es] an 
African-American identity that is in opposition to ‘main- 
stream’ American identity.”’O’ Not only does this stigma 
reinforce false stereotypes among the non-African-American 
population in ways that perpetuate racist attitudes (and be- 
havior, and potential health effects), but it can also have a 
more profound effect. This stigma may encourage African- 
Americans who have neither been incarcerated nor used drugs 
to assume that “mainstream” American identity and values 
do not apply to them. 

Community social organization 
The concept of community social organization is a socio- 
logical theory of determinants of low crime rates; it bears a 
striking resemblance to social epidemiology’s view of deter- 
minants of population levels of disease. The concept of 
community social organization maintains that it is the char- 
acteristics of the community, rather than its individual 
members, that predisposes the community to lower rates of 
crime, delinquency, and feelings of safety and security1o* Fac- 
tors social epidemiologists consider important, including 
social capital, social cohesion, education, and socioeconomic 
status, fit well with this model. Thus, social determinants of 
disease may also support characteristics of a community that 
contribute to stability, safety, and lower levels of crime. Ulti- 
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mately, strong community social organization, to the degree 
that it includes improved social determinants, ought to pro- 
duce better health status, including lower levels of HIV 
infection and a more supportive environment for those al- 
ready infected. 

Social capital and social cohesion 
Drug control laws and their enforcement negatively affect 
each of these determinants in a variety of ways. Because of 
the disenfranchisement provisions of many states’ laws, ap- 
proximately 13 percent of African-American men are 
currently unable to vote.1og By some estimates, this propor- 
tion will grow to more than 30 percent in coming decades. 
Voting is a powerful measure of social participation and it is 
closely linked to other measures of social participation, in- 
cluding membership in civic groups and participation in 
community improvement activities.”O Depriving such a large 
portion of minority residents of a key element of civic in- 
volvement decreases the social capital of everyone in the 
community, limits the community’s voice in municipal, state, 
and national elections, and discourages other community- 
building activities. Additionally, the identity of “convict,” 
which adheres to former prisoners, makes it difficult for 
them to invest in building individual social capital through 
education or gainful employment. Because former prisoners 
are not usually considered good candidates for educational 
opportunities, good jobs, or close relationships with other 
community members, they are also less able to contribute to 
the social capital of the comrnunity.’l* 

High rates of incarceration also decrease social cohe- 
sion by disrupting social networks of families, friendships, 
and organized community life. For example, the Bureau of 
Justice Statistics indicates that 2.8 percent of all children 
under 18 have at least one parent incarcerated. This breaks 
down to 1 in 40 with an inmate father and 1 in 359 with an 
inmate mother.l12 One study found that “Black children (7.0 
percent) were nearly 9 times more likely to have a parent in 
prison than white children (0.8 percent). Hispanic children 
(2.6 percent) were 3 times as likely as white children to have 
an inmate parent.”lt3 Incarceration of parents deprives chil- 
dren and adolescents of adult supervision, and when many 
parents in a community are incarcerated, it can drastically 
decrease the number of adults available to supervise chil- 
dren.Il4 Adult supervision is one means of reducing risky 
behaviors by adolescents, such as smoking, alcohol and other 
drug use, vandalism, mischief, and petty crime. 

Education and socioeconomic status 
Incarceration is associated with a long-term decline in socio- 
economic status for those who have been incar~erated.”~ 
These reduced prospects may be due to several factors. Be- 
ing identified as a former “convict” can directly limit job 



since many employers will not hire some- 
one with a criminal, especially felony, record.’ Conviction 
for a drug offense can also indirectly affect long-term earning 
prospects by decreasing educational opportunities, since educa- 
tional level is closely associated with income and socioeconomic 
status. Federal law now bars students who have been convicted 
of a drug offense from receiving federal student Given 
the disproportionate impact of drug law enforcement, this 
burden falls heavily on minority young people. 

Families where the father or husband is absent are closely 
associated with poverty,’18 so incarcerating one parent in- 
creases the likelihood that children will experience p~verty.”~ 
Single-parent families headed by young women are also less 
likely to be able to send children to college. Even where children 
of such families are accepted to college, there may be fewer 
parental or family resources to help them. By limiting the educa- 
tionalopportunitiesofthenextgenemtion, incammionofpamm 
for drug crimes perpetuates the problems of low socioeconomic 
status from generation to generation.12o 

Low socioeconomic status and lower levels of educa- 
tion are both associated with increased HIV/AIDS risk.I2’ 
Although not the sole factor, laws that perpetuate low socio- 
economic status and limit education for those convicted of 
drug offenses and their children arguably shape important 
determinants of disease. 

POTENTIAL ~TRucTuRAL I ” T I 0 N S  
TO DECREASE HIV RISK 
Whether and how laws actually work to influence behavior, 
make environments safer, and facilitate public health are 
important questions to those interested in H N  prevention 
and control. Key aspects of our public health and clinical 
interventions are authorized, required, permitted, funded, 
or shaped by laws. Laws form the foundation of public health 
work; they articulate the mission, set the agenda, and estab- 
lish policy priorities.’22 In this section, we discuss future 
directions for the law as a structural intervention to reduce 
HIV, and the limitations to this approach. 

Policy options 
Consideration of the impact of proposed laws on social de- 
terminants (such as income inequality) deserve a place in the 
routine analysis of public health and other policy initiatives. 
Much like the various “human rights impact assessments” 
that have been developed’23 (see also the articles by Watchirs, 
and O’Keefe and Scott-Samuel, in this issue’”), such an analy- 
sis could assist in the design of policies most likely to be 
effective against a certain disease or health condition, while 
giving preference to policies that are likely to benefit social 
determinants. 

Strengthening some laws could have an immediate im- 
pact on HIV risk and resilience. Examples include expanding 
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laws that provide methadone as an opiate replacement or 
improving access to comprehensive HIV care, such as through 
Medicaid. In fact, provisions that would increase access to 
HIV therapy have been estimated to produce net economic 
benefits through reduced hospital costs and improved reten- 
tion of HIV-infected workers.’” Increased legal emphasis on 
prevention and treatment of drug use might help to reduce 
drug-related incarcerations and associated HIV risk. In addi- 
tion, eliminating mandatory sentences and restoring 
discretion to judges in sentencing for all forms of drug of- 
fenses could reduce the negative effects of incarceration for 
many first-time or nonviolent offenders. Judges could re- 
serve prison time for those offenders for whom prosecutors 
strongly support incapacitation. 

Law might assist with much longer term approaches to 
HIV prevention by influencing underlying social determi- 
nants, such as the level of community social organization or 
access to important resources such as education and hous- 
ing. For example, city planning that seeks to promote mixed 
housing with access to public transportation and employ- 
ment for all economic classes and races might reverse some 
of the concentrating effects that urban, innercity communi- 
ties are having on the HIV/AIDS epidemic. Changes in the 
drug control laws and law enforcement practices could help 
to decrease stigmatization of minorities as dangerous drug 
users, and reduce disruption of social networks, loss of so- 
cial cohesion, and diminution of social capital that flows 
from labeling so many community members as “drug fel- 
ons” or “convicts.” Changes in laws that restrict the access of 
ex-prisoners to educational loans, public assistance, food 
stamps, or public housing would promote access to impor- 
tant resources that are closely linked to improving social 
determinants. 

Efforts to change fundamental determinants might seem 
frustratingly slow and indirect in the face of a serious epi- 
demic like HIV/AIDS. However, these interventions can be 
coupled with those that will have more immediate effects, 
especially where those effects are tailored to supporting so- 
cial systems. Meares describes this approach to building 
community social organizations in communities with high 
levels of drug abuse and related crime. In contrast to some 
social scientists who discuss only interventions aimed at pov- 
erty and aspects of social organization, she emphasizes the 
importance of including law enforcement in any effort to 
decrease the harms of drug abuse.126 She writes that policing 
ought to promote a sense of safety among community mem- 
bers, encourage civic participation, and build trust among 
neighbors and between the community and law enforce- 
ment. 127 

Possible limitations of law as a structural intervention 
Whether and how laws are implemented and enforced will 
have an impact on their ultimate efficacy For example, some 



laws may seek to regulate behavior that is so private or so 
intimate that the law proves a poor tool for change. Com- 
mentators have noted that sodomy, adultery, and fornication 
have all been prohibited at times, but few claim the laws 
were effective in abating the behaviors.I2* Other laws, in- 
cluding those criminalizing HIV exposure/transmission, are 
so rarely enforced that their practical importance may be 
que~ti0ned.l~~ 

Individuals and communities also understand laws dif- 
ferently, depending on their knowledge, familiarity with the 
legal system, and trust in governmental authority. Empirical 
studies reveal that many people harbor misperceptions about 
laws, including those related to HW3O Where laws are per- 
ceived as illegitimate, they may be less likely to shape behavior, 
norms, or a sense of engagement in the process of disease 
prevention and health promotion.131 

Policymaking 
Although both medicine and public health increasingly rely 
on “evidence-based” approaches, public health laws and poli- 
cies are not subjected to similar scrutiny. This absence is 
apparent both in the occasional failures of policymakers to 
rely on sound science in making policy, and in the general 
dearth of literature empirically evaluating the impact of pub- 
lic health laws, regulations, or policies. Specific to HIV 
interventions, a national conference convened at the National 
Institutes of Health (NIH) in 1997 to look at interventions to 
prevent HIV risk behaviors concluded that “the gap between 
science and public policy is frightening.”132 This gap between 
science and policy may persist if legislators lack adequate 
access to scientific information or must consider competing 
policy priorities. However, the nature of the law and the 
legal system itself may also contribute to this gap. Scientists 
and lawyers often speak different languages. Public health 
officials, medical clinicians, and behavioral scientists speak 
in terms of “probability,” ‘‘risk,” and “associations” between 
behaviors and disease; whereas lawyers use terms such as 

one commentator notes that, in addition to a general disre- 
gard for empirical research, the law and lawmakers exhibit a 
very low level of understanding of human behavior. The law 
is, he states, “every bit as sociologically impoverished as it is 
psychologically impoverished.”133 

Where lawmakers are reluctant to use science and sci- 
entists rarely study the empirical effects of laws, our 
knowledge of the impact of laws on health is limited. This 
poses a serious problem. If we as a society impose burdens 
on health agencies to provide services, track cases, and pro- 
vide interventions, and we demand that individuals change 
intimate and/or pleasurable behaviors and sometimes pun- 
ish them if they fail to do so, then we ought to know that the 
law works to produce its desired outcomes and minimizes 
unintended negative consequences. 

“proof,” ,,@,,, 66. mnocence,” “right,” and “wrong.” In fact, 
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CONCLUSION 
Although previous research has often described or analyzed 
areas of law related to HIV prevention and control, consid- 
ering law’s role as a pathway or shaper of social determinants 
is somewhat new. This article reviews evidence from the 
scientific and legal literature on the potential role of law in 
relation to social determinants and illustrates an approach to 
integrating law and social epidemiology. We also hope that it 
has identified specific areas of HIV law and policy ripe for 
additional research, reform, or intervention. 

Existing research suggests that law affects HIV risk and 
resilience at many levels, in many situations, both directly 
and indirectly, and that it does so through a rich variety of 
mechanisms. Understanding these effects and their mecha- 
nisms in more detail will allow policymakers, if they choose 
to rely on the research, to shape policy in a more positive 
way. Much more research is needed to clarify both effects 
and mechanisms at all levels. Policymaking, because it hap- 
pens in the political arena, will inevitably be influenced by 
nonscientific considerations. Providing sound research is prob- 
ably only one part of the solution. Another facet may be to 
consider whether health policy can be made more respon- 
sive to scientific information. 

HIV serves as a rich case study. Nationally and globally, 
HIV is concentrated among the marginalized who face prior 
s t i p  and discrimination and also bear a disproportionate bur- 
den of other diseases. HIV-related policy and law may act as 
sensitive indicators of both population vulnerability and society’s 
responsiveness to public health needs precisely because HIV so 
heavily affects marginahzed groups. To the degree that law and 
policy can alter the equation of vulnerability and of risk and 
resilience, they promise to be key public health interventions. 
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