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INTERNATIONAL CAPITAL
MARKETS SECTION

The SEC and Internationalization of Capital
Markets: Herein of Regulation S and Rule
144A — Part 11

HAROLD S. BLOOMENTHAL*

§1 INTRODUCTION

Part I of this Article! focused on Regulation S and Rule 144A as a
step in achieving the Securities and Exchange Commission’s goal of facili-
tating “a truly global market system.”? Regulation S is a safe harbor for
offshore distributions. Rule 144A is intended to provide an efficient, liq-
uid market among large institutional investors (securities portfolios in ex-
cess of $100 million) for securities issued in exempt offerings or in reli-
ance on Regulation S. Part II in concept was to look at the new regimen
in operation by considering discrete offshore distributions and hybrid off-
shore-onshore distributions. Regulations S®* and Rule 144A* were then
proposed regulations which the Commission has since adopted.® The

* Of Counsel, Holme, Roberts & Owen; B.S., Marshall University; J.D., Duke Law
School; J.8.D., Yale Law School. This article will appear as part of EMERGING TRENDS IN
SecurrTies Law (1990 ed.)(Clark Boardman Co., Ltd.).

1. Bloomenthal, The SEC and Internationalization of Capital Markets: Herein of Reg-
ulation S and Rule 144A, 19 Den. J. INT'L L. & Por’y 83 (1989).

2. See press release relating to SEC, “Policy Statement on Regulation of International
Securities Markets,” 53 Fed. Reg. 46,963, 46,964.

3. Securities Act Release No. 6779 [1987-1988 Transfer Binder] Fed. Sec. L. Rep.
(CCH) T 84,242 (June 10, 1988), proposing Regulation S [hereinafter Proposing Release];
Securities Act Release No. 6838 [1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 84,426
(July 11, 1989), reproposing Regulation S [hereinafter Reproposing Release].

4. Securities Act Release No. 6806 [1988-89 Transfer Binder] Fed. Sec. Law Rep.
(CCH) 1 84,335 (Oct. 25, 1988), proposing Rule 144A [hereinafter Rule 144A Proposing Re-
lease]; Securities Act Release No. 6839 {1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1
84,427 (July 11, 1989), reproposing Rule 144A [hereinafter Rule 144A Reproposing Release].

5. Securities Act Release No. 6863 [1989-90 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1
84,524 (Apr. 24, 1990) [hereinafter Adopting Release] (citations to rules in the Adopting
Release hereinafter referred to by rule number only); Securities Act Release No. 6862 [1989-
90 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 84,523 (Apr. 23, 1990) [hereinafter Rule
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Commission, concurrently with the adoption of Regulation S and Rule
144A, approved a proposal of the National Association of Securities Deal-
ers (NASD) to operate PORTAL, a screen-based market, limited to quali-
fied institutional investors (as defined by Rule 144A) for both initial pri-
vate placements and subsequent trading in Rule 144A eligible securities.®
The somewhat different regulatory landscape from that described in Part
I necessitates a description of the new regimen as a prelude to considering
its operation based on assumptions as to some of the more likely scena-
rios involving offshore distributions. Because so much of the new ‘“law”
(particularly with respect to Regulation S) is in the Adopting Release ex-
plaining Regulation S rather than the Regulation, it does not suffice to
merely point out the changes to Part I. Accordingly, this Article is in-
tended to stand on its own without the necessity of referring back to Part
1. Section 14, however, sets forth six likely scenarios of different offshore
distributions with a number of variations and some readers may prefer
starting with those scenarios, relying on the cross-references to develop a
more detailed understanding of Regulation S, Rule 144, and the interrela-
tionship of the two.

§2 THE GENERAL STATEMENT (NON-SAFE HARBOR) APPROACH

Regulation S sets forth a General Statement of the fundamental un-
derlying conceptual rationalization of the regulation which is deceptively
simple. Offers and sales ‘“‘that occur outside the United States” are not
deemed an offer or sale for purposes of the registration provisions (Sec-
tion 5) of the Securities Act.” The General Statement is the operative
provision of Regulation S in that it provides the link to Section 5. The
proposed and reproposed Regulation included a number of “relevant con-
siderations” to be taken into account in determining whether an offer or
sale would be deemed to have occurred outside of the United States. The
Commission eliminated all of these criteria from the Regulation as
adopted because “of the commenters’ [sic.] assessment that the list would
not be helpful.”® The General Statement, nonetheless, provides an alter-
native to the safe harbors. Although one would ordinarily prefer to rely
on a safe harbor, if there has been an inadvertent failure to comply with a
nuance of the safe harbor, one can fall back on the language of the Gen-
eral Statement. In that event, the “relevant considerations” of the pro-
posed and reproposed rule may continue to be relevant as an indicia of
what the Commission regarded as pertinent at the time the rule was pro-
posed. Most of the previously enumerated criteria are incorporated in a
specific fashion in the issuer-distributor safe harbors. If, for example, eq-

144A Adopting Release] (citations to rules in the Rule 144A Adopting Release hereinafter
referred to by rule number only).

6. See Securities Exchange Act Release No. 27,956, 55 Fed. Reg. 18,777 (1990). POR-
TAL is an acronym for Private Offerings, Resales, and Trading through Automated Linkage.

7. Rule 901.

8. Adopting Release, supra note 5, at 80,666.
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uity securities of a non-reporting issuer are resold within ten months to
U.S. persons, arguably the fact that the category 3 safe harbor imposes a
twelve month restricted period evidences the fact that the securities have
not come to rest offshore.? The safe harbors, however, are not exclusive
and one could fall back on the General Statement and could point to the
fact that the Rule 147(e) safe harbor relating to the Section 3(a)(11) in-
trastate exemption has only a nine month restricted period.'®

The basic reason why Release 4708 and now Regulation S is neces-
sary to assure that the registration provisions of the Securities Act will
not be applicable to an offshore distribution is the broad jurisdictional
base of the Securities Act.* In many basically local offerings by a foreign
issuer, however, there may be no jurisdictional means utilized. Such offer-
ings, without more, probably do not need the safe harbor or, in any event,
will conform with the category 1 safe harbor even if no deliberate effort is
made to do so.'®

The principal thrust of Regulation S is to provide safe harbors for
various types of offshore distributions which, if followed, assure that the
offering will be deemed to have occurred outside of the United States
and, therefore, not subject to the registration provisions of the Securities
Act. There are from one perspective (and this is the perspective generally
taken in the releases) two safe harbors — the issuer-distributor safe har-
bor embodied in Rule 903 and the resale safe harbor set forth in Rule
904. The issuer-distributor safe harbor, however, has three separate cate-
gories so from another perspective (and one often employed in this Arti-
cle) there are four safe harbors.

§3 DEFINITION OF A U.S. PERSON

The concept of a U.S. person plays an important role in all safe har-
bor contexts except a distribution within the category 1 safe harbor.
Under Regulation S, U.S. persons, in a departure from old concepts,
means a “person resident in the United States.””® Thus, the appropriate
consideration is residence rather than citizenship; a U.S. citizen who is a
resident of France is not a U.S. person and a French citizen who is a
resident of the United States-is a U.S. person.!* A corporation or partner-

9. See §5[d].

10. Rule 147(e), 17 C.F.R. §230.147(e) [hereinafter “Rule 147(e)”]. Cf. Busch v. Carpen-
ter, 827 F.2d 653 (10th Cir. 1987) (Section 3(a)(11) exemption available under the circum-
stances notwithstanding fact that securities resold in an interstate transaction after seven
months).

11. Section 2(7) of the Securities Act, 15 U.S.C. §77(b)(7), defines commerce, which in
turn establishes the jurisdictional basis for invoking Section 5, to include commerce between
a state and any foreign country.

12. See §5{a).

13. Rule 902(0)(1)(i).

14. Transient visitors in the United States are not U.S. persons. Adopting Release,
supra note 5, at 80,676 n.115. Offers and sales, however, to such transients while in the
© United States are transactions in the United States and generally the Regulation S safe
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ship organized under the laws of the United States is a U.S. person.!®* An
agency or branch of a U.S. entity located outside the United States is not
a U.S. person if (1) it operates for valid business reasons and not for the
purpose of investing in unregistered securities and (2) is engaged in the
business of banking or insurance which subjects it to substantive banking
or insurance regulation in the country in which it operates.’® A corpora-
tion or partnership organized under the laws of a country other than the
United States is not a U.S. person even if owned by U.S. persons pro-
vided it is not formed “principally for the purpose of investing in securi-
ties not registered under the Act.” But even if formed for this purpose, it
will not be a U.S. person if it is owned exclusively by accredited investors
as defined in Rule 501(a) of Regulation D who are not natural persons,
estates, or trusts.’” This is a dramatic departure from the past which per-
mitted almost any corporate institutional investor to organize a foreign
entity as a partnership or corporation for the purpose of purchasing unre-
gistered securities offshore without being deemed a U.S. person.® A
branch or agency of a foreign entity is a U.S. person if located in the
United States.'® An estate or trust in which any executor, administrator,
or trustee is a U.S. person?® and a non-discretionary custodial account or
similar account held by a dealer or other fiduciary for the account of a
U.S. person are also considered U.S. persons.?* A discretionary custodial
account or similar account held by a dealer or other fiduciary located in
the United States is a U.S. person unless it is held for a non-U.S. person
in which event it is a non-U.S. person.?? Regulation S, as initially pro-
posed, would have overturned a previous no-action letter to the effect
that a U.S. broker-dealer with discretion to act for a non-U.S. person
would be a non-U.S. person when acting in that capacity.?* After receiv-
ing comments, the Commission revised proposed Regulation S and as
adopted, consistent with Baer. Regulation S provides that any discretion-
ary or similar account (other than an estate or trust) held by a dealer or
other professional U.S. fiduciary for the benefit of a non-U.S. person is a
non-U.S. person.?

harbor cannot be relied upon for such transactions. Id.

15. Rule 902(o0)(1)(ii).

16. Rule 902(0)(6).

17. Rule 902(0)(1)(viii).

18. The Reproposing Release stated: “A U.S. institutional investor should be able to
choose to establish an entity outside the United States, and should not expect the registra-
tion provisions to apply to purchases made by that foreign entity.” Reproposing Release,
supra note 3, at 80,217. Thus, upon reproposal, the Commission appeared to endorse a con-
cept that investors could “opt-out” of Section 5 by incorporating offshore.

19. Rule 902(0)(5).

20. Rule 903(0)(1)(iii), (iv).

21. Rule 902(0)(1)(vi).

22. Rule 902(0)(1)(vii), 902(0)(2).

23. See Baer Securities Corp., SEC No-Action Letter (Oct. 12, 1979).

24. Rule 902(0)(2).
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All the safe harbors require that the transaction be offshore.?® The
fact that a discretionary account managed by a U.S. broker-dealer or in-
vestment adviser for a non-U.S. person is a non-U.S. person would not
have greatly facilitated offshore purchases by them for their foreign cli-
ents without maintaining some type of office offshore. Regulation S, as
adopted, addresses this problem by providing that offers and sales of se-
curities to persons excluded from the definition of a U.S. person under
Rule 902(0)(2) (discretionary accounts held for the benefit of non-U.S.
persons) shall be deemed to be made in “offshore transactions.”?® A U.S.
person permitted to purchase securities of foreign issuers, under certain
circumstances pursuant to Regulation S (e.g., if issued in reliance on the
category 1 safe harbor) must maintain an offshore presence, but such
presence can be minimal.?”

§4 GENERAL CONDITIONS

[a] Offshore Transactions

The safe harbors for issuers and distributors are divided into three
categories, distinguishable by the offering and transactional restrictions
imposed. All three categories, however, must comply with the two general
conditions:

1. The offers and sales must be made in an offshore transaction.?®

2. There can be no directed selling efforts in the United States in con-
nection with the offering.*®

To be an offshore transaction:®®
1. The offer must not be made to a person in the United States.

2. The buyer at the time the buy order is originated must be outside
the U.S,, or the seller and any person acting on its behalf “reasonably
believes” that the buyer is outside the United States at the time the
order is originated.

The fact that transactions are effected on a foreign stock exchange
has significance in a variety of contexts under the Regulation as such
transactions generally are offshore transactions.®® Foreign stock ex-
changes, unlike U.S. exchanges, trade many securities in various catego-
ries that are not technically listed, but, nonetheless, trade under the aus-
pices of the exchange. Regulation S introduces the concept of a
“Designated Offshore Securities Market” (“‘DOSM?”) which encompasses,

25, See §4[a).

26. Rule 902(k)(3).
27. See infra note 45.
28. Rule 903(a).

29. Rule 903(b).

30. Rule 902(i).

31. Id.
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as well as the officially listed securities, securities traded under the aus-
pices of the exchange. Regulation S designates sixteen of the principal
stock exchanges located outside the United States and the Eurobond
market as regulated by the Association of International Bond Dealers as
DOSM’s.?? The Commission delegated to the Division of Corporation Fi-
nance, in consultation with the Director of the Division of Market Regu-
lation,*® the authority to add other foreign securities markets having
taken into account several nonexclusive factors. Such factors included the
fact that the market is organized under foreign law; is subject to oversight
by a governmental or self-regulatory body to which transactions are re-
ported on a regular basis; and there is an existing body of law that estab-
lishes oversight standards.’* The Adopting Release designates the stock
exchanges without discriminating between securities admitted to an offi-
cial listing and securities admitted for dealings.®® The intent to cover or-
ganized but unlisted trading on these markets is apparent from the gen-
eral criteria and because the Reproposing Release specifically referred to
the Unlisted Securities Market as a market that would meet such
criteria.®®

If the transaction involves a resale made in reliance on Rule 904,*
and if the transaction is executed in, on, or through the facilities of a
DOSM, the transaction is offshore even if the buyer places the order from
the United States provided the transaction was not pre-arranged with a
buyer in the United States.*® Although primary offerings are not generally
made on an exchange, for the situations in which such offerings take
place on an exchange, the transaction must be ‘‘in, on, or through a physi-

32. Rule 902(a)(1). The sixteen designated exchanges are the Amsterdam, Australian,
Brussels, Frankfurt, Hong Kong, International (London), Johannesburg, Luxembourg, Mi-
lan, Montreal, Paris, Stockholm, Tokyo, Toronto, Vancouver, and Zurich. Not included,
among others, are Geneva and other Swiss exchanges, Singapore, Mexico City, Copenhagen,
Austria, and Spain.

33. Rule 30-1.

34. Rule 902(a)(2).

35. The International Stock Exchange in London, for example, is actually three mar-
kets—the listed market, the Unlisted Securities Market (“USM”), and the Third Market.
The Frankfurt Stock Exchange has a market for trading in listed securities (Amtlicher Han-
del) and a regulated market in unlisted securities (Geregelter Market). There is a trend
among European stock exchanges to develop an organized market for trading in second tier
securities that are regulated by the exchange but not officially admitted to listing.

36. Reproposing Release, supra note 3, at 80,211 n.24. The Adopting Release, however,
is somewhat confusing in this respect as it refers to incorporating exchange and non-ex-
change markets into one definition without recognizing that the exchange markets may re-
present more than one market. See Adopting Release, supra note 5, at 80,667.

37. See §6.

38. Rule 902(i)(1)(ii)}(B)(2). Thus, if a U.S. broker acting for a U.S. customer places by
telephone or telephone facsimile an order for execution on the DOSM with a foreign broker,
the transaction would be deemed offshore. The acceptance by the Commission of transac-
tions by U.S. persons executed through the facilities of a DOSM as an offshore transaction,
if not pre-arranged, reflects the Commission’s pragmatic approach to the concept of
“territoriality.”
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cal trading floor of an established securities exchange,” as distinguished
from the broader term DOSM.*® The Rule requires that such transactions
take place on the floor of a stock exchange which would appear to pre-
clude transactions on an exchange using a screen based system of market
makers rather than a trading floor.

To be effected on a DOSM, the sale must be executed outside the
United States under the auspices of and supervision of the market by or
through a member of such market or other person authorized to effect
such sales thereon.*® Trades executed between sessions are deemed to be
on that market if reported to the exchange and included in exchange
trading volume.*! If the foreign exchange has a linkage with the U.S. ex-
change, whether the transaction is deemed to be offshore will be deter-
mined as such linkages are developed in the future based on the nature of
the linkage, the procedures used for order routing, and the manner in
which the linkage is used. The only relevant current linkage, that between
the Montreal and Boston Stock Exchanges, provides at best only supple-
mental execution capability. As a result, most orders are executed in the
market in which they are placed. The Commission, accordingly, will treat
an order placed on the Montreal Exchange but executed on the Boston
Exchange as one deemed to have been executed on the Montreal
Exchange.**

A U.S. person permitted to purchase securities of foreign issuers
under certain circumstances pursuant to Regulation S (e.g., if issued in
reliance on the category 1 safe harbor) can effect a transaction offshore
only if it maintains an offshore presence, but such presence can consist of
a single employee. In order for a transaction off an exchange to be “off-
shore,” the offer must be made to a person not in the United States and
the buyer must be outside the United States at the time the order is
originated.*®* The U.S. person cannot appoint a foreign agent to receive
offers for it, but can** place the order through an authorized employee
located outside the United States without regard to where it makes the
investment decision leading to the transaction. If the buyer is an invest-
ment company, the order to buy could be placed by an employee of the
investment company or its investment adviser provided that such an em-
ployee places the order while outside the United States.*® If a U.S. person
has a discretionary account with a foreign broker-dealer or investment
adviser, the sale to the fiduciary, although for the account of the U.S.

39. Rule 902(i)(1)(B)(1).

40. Adopting Release, supra note 5, at 80,667.

41. Id. at 80,667 n.41.

42. Id. N

43. Rule 902(k)(1)(A).

44. See Adopting Release, supra note 5, at 80,666-67.

45. Id. Similarly, a U.S. institutional investor that organizes a foreign entity to permit
it to purchase offshore distributions as a non-U.S. person will have to keep at least one
employee offshore to place buy orders.
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person, would not be a sale to a U.S. person.*® Such a fiduciary, nonethe-
less, would be acting as the buyer’s agent in placing the order or effecting
the transaction. Query, whether such a transaction is an offshore transac-
tion since the buyer is not offshore at the time the order is placed? Al-
though the question of who is a U.S. person and whether the transaction
is offshore are two separate questions, to the extent Regulation S is based
on the expectations of the parties as to the governing law it would be an
exercise in sophistry not to regard the fiduciary as the purchaser under
these circumstances. Unsolicited buy orders transmitted from the United
States and received by dealers outside the United States are not “off-
shore.”*” The requirement that execution and delivery take place outside
the United States, included in the original proposals, was dropped from
Regulation S as adopted.

To the limited extent that U.S. persons can be purchasers in offshore
distributions without affecting the safe harbor, including situations in
which affiliates of U.S. institutional investors are established as non-U.S.
entities, there is a related problem of how such persons can become aware
of offshore opportunities without there being any directed selling efforts
in the U.S. For resales to Rule 144A qualified institutional buyers, how-
ever, there will be no problem since they can purchase in an onshore
transaction and the seller can rely on the Rule 144A exemption even if
the securities are within a Regulation S restricted period.*® In such event,
the buyer has acquired restricted securities under Rule 144.4® If one of
the distributors buys a tranche of the offshore distribution and resells it
in the United States pursuant to Rule 144A, or if the security otherwise
makes its way into a Rule 144A U.S. trading system such as the NASD’s
PORTAL Market,* there will be no directed selling effort problem.®* A
foreign broker-dealer, however, in making recommendations to a prospec-
tive Rule 144A buyer in the United States could recommend the securi-
ties only under very restricted circumstances in accordance with Rule
15a-6 without being registered as a broker-dealer.’? In such event, the

46. Id. at 80,677. The provisions of Rule 902(0)(2), which provide that professional U.S.
fiduciaries acting on a discretionary basis for non-U.S. persons are non-U.S. persons, do not
work in reverse to make professional foreign fiduciaries U.S. persons as to discretionary
accounts managed for U.S. persons; hence, the sale to such foreign professional fiduciaries is
a sale to a non-U.S. person.

47. Proposing Release, supra note 3, at 89,234.

48. The offering restrictions preclude resales in the United States or to U.S. persons
unless the securities are registered or exempt from registration under the Securities Act.
Rule 902(h)(2). Rules 144A(b)-(c) provide an exemption for such resales. The ability to re-
sell in the United States pursuant to Rule 144A during the restricted period is a dramatic
departure from prior law.

49. Rule 144A Adopting Release, supra note 4, Preliminary Note 6; Rule 144(a)(3), 17
C.F.R. §230.144(a)(3) [§230.144 hereinafter refered to as Rule 144].

50. See §11 for a discussion of the PORTAL Market.

51. See infra note 78.

52. Securities Exchange Act Release No. 27,017 [1989 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 1 84,428 (July 11, 1989) (adopting Rule 15a-6). Rule 15a-6, 17 C.F.R. §240.15a-6
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transaction would have to be executed by a registered broker-dealer.®® A
foreign broker-dealer with a registered U.S. affiliate may find it practical
to engage in such transactions, but Rule 15a-6 will discourage most others
from soliciting such business. If the security trades on a foreign stock ex-
change or in a designated offshore securities market, any U.S. person
could purchase these securities which were initially distributed pursuant
to Regulation S in such aftermarket. If, however, the security is in a Reg-
ulation S restricted period, and the seller or the broker acting on its be-
half knows that the transaction has been pre-arranged with a buyer in the
United States, it will not be deemed an offshore transaction.®*

[b] Directed Selling Efforts

Directed selling efforts include any activity undertaken by the issuer,
the distributor, an affiliate of any of them, or any person acting on their
behalf in connection with an issuer and distributor safe harbor.®® For the
seller or an affiliate of or person acting for the seller, any effort made in
connection with a resale safe harbor is encompassed.®® A restricted, direct
selling effort includes any effort that could reasonably be expected, “to
have the effect of, conditioning the market in the United States for any of
the securities being offered in reliance on Regulation S.”*7 The following
excerpt from the Adopting Release is relevant:®®

Under the issuer safe harbor, directed selling efforts in the United

[hereinafter “Rule 15a-6"].

.53. If a foreign dealer chooses to conduct its U.S. business through a registered U.S.
affiliate, as many of them do, such registration does not extend to the activities of personnel
of the parent located outside the United States. The parent would have to register with the
Commission in order to conduct business directly in the United States. In addition, a bro-
ker-dealer operating offshore, but soliciting transactions from U.S. investors in the United
States by phone or otherwise, is subject to the broker-dealer registration provisions. Rule
15a-6 is a very limited conditional exemption from this general scheme. A foreign broker-
dealer may furnish research reports to major U.S. institutional investors under limited and
restricted circumstances. The Rule also allows direct solicitation of major and other institu-
tional investors provided a registered U.S. dealer effects the transaction. Such transactions,
however, are subject to many restrictions that include, for institutional investors that are
not in the major category, the participation of an associated person of a U.S. registered
dealer in all oral conversations with the institutional investor. A major institutional investor
is one that has total assets of $100 million or more. The Rule also permits a foreign broker-
dealer to solicit and effect transactions with a registered broker or dealer, whether such
registered a broker-dealer is acting as a principal or as an agent, or a bank acting as a
broker-dealer. The restrictions and conditions of Rule 15a-6 are so numerous and onerous it
is unlikely that they will dramatically affect the manner in which foreign broker-dealers sell
securities to U.S. investors or the manner in which U.S. institutional investors access the
market for foreign securities. See generally Securities Exchange Act Release. No. 27,017,
supra note 52.

54. Rule 902(i)(1)(B).

55. Rule 903(b).

56. Rule 904(b).

57. Rule 902(b).

58. Adopting Release, supra note 5, at 80,668 (emphasis added).
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States may not be made during the period the issuer, the distributors,
their respective affiliates or persons acting on behalf of any of the
foregoing, are offering and selling the securities and, for offerings
under the second and third safe harbor categories, during the re-
stricted period as well.

The proscribed market conditioning includes: mailing printed mate-
rial relating to the offering to U.S. investors, conducting promotional
seminars in the United States, or placing advertisements with radio or
television stations broadcasting into the United States.® The Adopting
Release describes directed selling efforts as follows:®°

“Directed selling efforts” are those activities that could reasonably be
expected, or are intended, to condition the market with respect to the
securities being offered in reliance upon the Regulation. This provi-
sion precludes, inter alia, marketing efforts in the United States
designed to induce the purchase of the securities purportedly being
distributed abroad. Activities such as mailing printed material to U.S.
investors,[n. 49]°! conducting promotional seminars in the United
States,[n. 50]%* or placing advertisements with radio or television sta-
tions broadcasting into the United States or in publications with a
general circulation in the United States, which discuss the offering or
are otherwise intended to condition, or could reasonably be expected
to condition, the market for the securities purportedly being offered
abroad, constitute directed selling efforts in the United States.

The Rule specifically precludes one from placing an advertisement
relating to the offering in a publication, “with a general circulation in the
United States.”’®® A publication with a general circulation in the United
States is one printed primarily for distribution in the U.S or that had
during the preceding 12 months an average circulation in the U.S. of
15,000 or more per issue.®* If the publication is published primarily for
distribution outside the United States and has a separate U.S. edition
that separately meets the definition of a publication with a general circu-
lation in the United States, only the U.S. edition will be considered such
a publication if the foreign publication (excluding the United States edi-
tion) would not be a U.S. publication under the general definition.®® The

59. Id.

60. Id. (footnotes from original text included).

61. [n.49] Cf. In the Matter of First Maine Corp., 38 SEC 882 (1959) (Advertisements
including information regarding prospective offerings violated Section 5(c) of the Securities
Act); SEC v. Commercial Investment and Development Corporation of Florida, 373 F. Supp.
1153 (S.D. Fla. 1974) (Newsletter distributed to existing shareholders touting a proposed
public offering violated Section 5(c) of the Securities Act).

62. [n.50] Cf. SEC v. The Firestone Group, Ltd., {1969-70 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 1 92,728, 99,191 (D.D.C. 1970) (Promotional seminars conducted in violation of
Section 5(c) of the Securities Act).

63. Rule 902(b)(1).

64. Rule 902(k).

65. Rule 902(k)(2).
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advertisement under such circumstances can appear in the home publica-
tion provided it does not appear in the U.S. publication. In this regard,
the Adopting Release states as follows:®® '

Publications with a general circulation in the United States, as de-
fined in the Regulation, include all publications printed primarily for
distribution in the United States, and all publications that, on average
during the preceding 12 months, have had a circulation in the United
States of 15,000 copies or more per issue. Where a foreign publication
produces a separate edition that in itself has a general circulation in
the United States, only the U.S. edition will be considered a publica-
tion with a general circulation in the United States if the affiliated
non-U.S. editions together do not meet the definition when the U.S.
edition is disregarded.

In any event, a publication necessary to meet the requirements of
foreign or U.S. law, or under the rules and regulations of a U.S. or foreign
regulatory or self-regulatory authority, will not be deemed “directed sell-
ing efforts” if it includes no more than is legally required and includes a
statement that the securities have not been registered under the Securi-
ties Act and cannot be offered or sold in the United States or to a U.S.
person unless registered or pursuant to an applicable exemption.®” Regu-
lation S as adopted also permits certain tombstone ads to appear in cer-
tain publications with a general circulation in the United States without
being deemed “directed selling efforts.”®® The publication’s U.S. circula-
tion must be less than 20% of its aggregate circulation in and out of the
United States. The tombstone ad must include a legend similar to that
required for legally required publications® and include only limited infor-
mation comparable, but not identical, to Rule 134.7° The following ex-
cerpts from the Adopting Release are pertinent:™

The definition of directed selling efforts specifically excludes sev-
eral forms of advertisements. First, an advertisement will not be
deemed a directed selling effort under the Regulation if publication of
the advertisement is required by foreign or U.S. law or the rules or
regulations of a U.S. or foreign regulatory or self-regulatory authority,
such as a stock exchange, provided that the advertisement contains no
more information than legally required and includes a statement to

66. Adopting Release, supra note 5, at 80,668.

67. Rule 902(b)(2).

68. Rule 902(b)(4).

69. See supra note 67.

70. The information is limited to: (a) the issuer’s name; (b) the amount and title of
securities offered; (c) a brief description of the issuer’s business; (d) the price of the securi-
ties; (e) the yield of debt securities; (f) name and address of person placing advertisement
and their participation in the distribution; (g) the names of the managing underwriters; (h)
dates, if any, of commencement and conclusion of sales; (i) if a rights offering, subscription
ratio, record date, subscription price, dates on which rights were issued and expire; and (j)
any legend required by law or any foreign or U.S. regulatory or self-regulatory authority.

71. Adopting Release, supra note 5, at 80,669 (footnotes from original text included).
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the effect that the securities have not been registered under the Se-
curities Act and may not be offered or sold in the United States (or to
a U.S. person, if the advertisement relates to an offering under the
second or third issuer safe harbor categories) absent registration or an
applicable exemption from the registration requirements.

Second, to ameliorate the effect of the Regulation on a foreign
publication’s advertising practices where the United States accounts
for a limited portion of its circulation, the definition of directed sell-
ing efforts excludes tombstone advertisements in a publication if less
than 20% of its circulation, calculated by aggregating its U.S. and
comparable non-U.S. editions,[n. 55} is in the United States. To
qualify, a tombstone advertisement must: (i) include a legend to the
effect that the securities have not been registered under the Securities
Act and may not be offered or sold in the United States (or to a U.S.
person, if the advertisement relates to an offering under the second or
third issuer safe harbor categories) absent registration or an applica-
ble exemption from the registration requirements; and (ii) include no
more information than: the issuer’s name; the amount and title of the
securities being sold; a brief indication of the issuer’s general type of
business; the price of the securities; the yield of the securities, if debt
securities with a fixed (non-contingent) interest provision; the name
and address of the person placing the advertisement and whether such
person is participating in the distribution; the names of the managing
underwriters; the dates, if any, upon which the sales commenced and
concluded; whether the securities are offered by rights issued to secur-
ity holders and, if so, the class of securities entitled to subscribe, the
subscription ratio, the record date, the dates (if any) upon which the
rights were issued and expired, and the subscription price; and any
legend required by law or any foreign or U.S. regulatory or self-regula-
tory authority.[n. 56]°2

Whether the dissemination in the United States of broker-dealer’s
quotations for securities offered offshore in reliance on Regulation S con-
stitutes directed selling efforts will be determined “on an individual inter-
pretative basis.””* Quotations in the PORTAL market will not be deemed
directed selling efforts.” A third party system that distributes quotations
of foreign broker-dealers primarily in foreign countries are not deemed
“directed selling efforts” if: (1) securities transactions cannot be executed

72. [n.55} The Financial Times, for example, publishes an international edition that
circulates in the United States and a “comparable” U.K. edition. The U.K. and interna-
tional editions are comparable in that the only differences between them are that pages of
news items of primarily local interest in the U.K. and multi-page prospectuses directed
solely to UK. residents are removed from the international edition and minor textual
changes are made from the U.K. edition to clarify references for international readers. Thus,
the circulation of the international edition and the circulation of the U.K. edition would be
aggregated.

73. [n.56] See Rule 902(b)(4). Such information is similar to information that would be
permitted for advertisements made in compliance with Securities Act Rule 134.

74. Adopting Release, supra note 5, at 80,671.

75. 1d.
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with persons in the United States through the system, and (2) partici-
pants in the offering and foreign broker-dealers and other participants in
the system do not initiate contacts with U.S. persons or persons within
the United States beyond those contacts exempted under Rule 15a-6.7°
The following excerpts from the Regulation S Adopting Release are
pertinent:””

The dissemination in the United States of a broker-dealer’s quota-
tions for a security being offered and sold in reliance on the Regula-
tion could be deemed a directed selling effort. Questions regarding
this aspect of “directed selling efforts” typically will be decided on an
individual interpretive basis.[n. 71]?® Current U.S. distribution of for-
eign broker-dealers’ quotations by third-party systems, e.g., systems
operated by foreign marketplaces or by private vendors, that dis-
tribute such quotations primarily in foreign countries will not be
deemed directed selling efforts or an offer, provided that: (i) securities
transactions cannot be executed between foreign broker-dealers and
persons in the United States through the systems; and (ii) the issuer,
distributors, their respective affiliates, persons acting on behalf of any
of the foregoing, foreign broker-dealers and other participants in the
systems do not initiate contacts with U.S. persons or persons within
the United States, beyond those contacts exempted under Rule 15a-
6.[n. 72]7® The direct dissemination of a foreign market maker’s quo-
tations to U.S. persons or persons within the United States, such as
through a private quotation system controlled by a foreign broker-
dealer, will, consistent with Rule 15a-6, be viewed as both an offer and
a directed selling effort under Regulation S given that such dissemina-
tion is done directly and exclusively for the purpose of inducing
purchases of the securities.

There is much interpretative advice that appears in the Releases
rather than the Regulation about what will or will not be construed to be
“directed selling efforts.” The distribution of routine product advertising,
normal communications between an issuer and its stockholders, and the
dissemination of routine information of the type normally published by a
company and unrelated to securities selling effort generally would not be
considered directed selling efforts.®® Press releases regarding financial re-
sults or the occurrence of material developments relating to the issuer

76. Rule 902(b)(6). See also Rule 15a-6, supra note 52.

77. Adopting Release, supre note 5, at 80,671 (footnotes from original text included).

78. [n.71] Quotations on the PORTAL system will not be deemed to result in directed
selling efforts for purposes of Regulation S.

79. [n.72] See Rule 902(b)(6). In the context of the broker-dealer registration require-
ments, Exchange Act § 15(a)(1), 15 U.S.C. § 78(o)(a)(1), the staff has given assurances that
enforcement action for failure to register would not be recommended when market makers’
quotations are merely collected and distributed in the United States by a foreign exchange
and substantial U.S. contacts or solicitations of U.S. investors are lacking. See Exchange Act
Release No. 27,017, 54 Fed. Reg. 30013, 30018 n.63 and accompanying text, (July 11, 1989).

80. Adopting Release, supra note 5, at 80,670.
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generally are not deemed to be directed selling efforts.®! If, however, an
issuer without a history of disseminating routine corporate information
suddenly undertakes such activities or commences product advertising
shortly before or during an offshore distribution, ‘“the activities might
constitute directed selling efforts.”®? The Adopting Release is informative
in this regard:®®

The Regulation . . . is not intended to inhibit routine activities con-
ducted in the United States for purposes other than inducing the
purchase or sale of the securities being distributed abroad, such as
routine advertising and corporate communications.[n. 61]** The dis-
semination of routine information of the character and content nor-
mally published by a company, and unrelated to a securities selling
effort, generally would not be directed selling efforts under the Regu-
lation. For example, press releases regarding the financial results of
the issuer or the occurrence of material events with respect to the is-
suer generally will not be deemed to be “directed selling efforts.”[n.
62]°® Similarly, the Regulation is not intended to limit or interfere
with news stories or other bona fide journalistic activities, or otherwise
hinder the flow of normal corporate news regarding foreign issuers.
Access by journalists for publications with a general circulation in the
United States to offshore press conferences, press releases and meet-
ings with company press spokespersons in which an offshore offering
or tender offer is discussed need not be limited where the information
is made available to the foreign and U.S. press generally and is not
intended to induce purchases of securities by persons in the United
States or tenders of securities by U.S. holders in the case of exchange
offers. A Preliminary Note to such effect has been added to the Regu-
lation as adopted.

Literally, the restrictions on directed selling efforts would preclude
selling efforts in connection with a concurrently registered or Regulation
D offering in the United States. The proposing Release, however, assures
that this is not so, stating: “Legitimate selling activities carried out in the
U.S. in connection with an offering of securities registered under the Se-
curities Act or exempt from registration . . . would not constitute directed
selling efforts with respect to offers and sales made under Regulation

81. Id.

82. Id.

83. Id. (footnotes from original text included).

84. [n.61] Cf. Securities Act Release Nos. 4697, 29 Fed. Reg. 7317 (May 28, 1964), and
5009, 34 Fed. Reg. 16,870 (Oct. 7, 1969) (addressing the Commission’s view that Section 5(c)
of the Securities Act is not intended to restrict normal communications between an issuer
and its stockholders).

85. [n.62] 53 Fed. Reg. 22,667. See also Securities Act Release Nos. 3844, 22 Fed. Reg.
8359 (Oct. 8, 1957), and 5009. However, where a company did not have a history of dissemi-
nating routine corporate communications or product advertising and disseminated such in-
formation shortly before or during an offshore offering, the activities might constitute di-
rected selling efforts.
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S.”%¢ This is reaffirmed in the Adopting Release.®” The Adopting Release
states generally that “legitimate selling activities” related to a registered
offering or offering exempt under Sections 3 or 4 of the Securities Act will
not constitute directed selling effort with respect to offers and sales made
under Regulation S.%® This would include selling activities in connection
with Rule 144A and Section 4(2) transactions.®®

The prohibitions against directed selling efforts in the United States
is not intended to restrict issuers or distributors from initiating sales
communications to non-U.S. persons from the United States.®® Activities
conducted outside the United States relating to a foreign distribution not
targeted for the United States such as advertising in newspapers or
magazines with no general circulation in the United States; granting in-
terviews; or conducting promotional seminars outside the United States
do not constitute directed selling efforts in the United States.®* The
Adopting Release states as follows:*

The Regulation generally will not interfere with activities conducted
outside the United States, if such activities are legal and customary in
the foreign jurisdiction. Such activities may relate to a foreign distri-
bution[n. 65]°° or to the ordinary course of an issuer’s business. In this
regard, activities carried out abroad such as advertising in newspapers
or magazines with no general circulation in the United States or
granting interviews or conducting promotional seminars outside the
United States and not targeted to the United States will not preclude
reliance on the Regulation’s safe harbor.

The “regulations” relating to market letters and recommendations
appear in the Adopting Release and are similar to Rule 139 relating to
what constitutes an “offer” for purposes of Section 5(c) with respect to
domestic offerings. If the distributor or its affiliate publishes information,
an opinion, or recommendation relating to a reporting company, such
publication will not constitute directed selling efforts if (1) contained in a
publication that is distributed with reasonable regularity in its normal
course of business; (2) it includes similar information, opinions or recom-

86. Proposing Release, supra note 3, at 89,131. The Proposing Release also states: “[I]t
is the general view [of the staff] that exempt or registered domestic offerings and offshore
offerings meeting the conditions of the proposed rules should not be integrated.” Id. at
89,126.

87. Adopting Release, supra note 5, at 80,668.

88. Id. at 80,670.

89. Id.

90. Id. at 80,670 n.65.

91. Id. at 80,670.

92. Id. (footnote from original text included).

93. [n.65} Several commenters expressed concern that, given the prohibition against di-
rected selling efforts, U.S. issuers or distributors would be unable to rely upon the Regula-
tion if they initiated sales communications to non-U.S. persons from the United States. The
prohibition against directed selling efforts made in the United States does not preclude such
activities.
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mendations in the same issue relating to a substantial number of compa-
nies in the same industry or sub-industry, or contains a comprehensive
list of securities recommended by the publisher; (3) it is given no materi-
ally greater space or prominence than other securities; and (4) it is no
more favorable than the opinion or recommendation published in the last
issue addressing the issuer or the securities.® If the issuer is a non-report-
ing company, whether it is a “directed selling effort” will depend upon
the particular facts since such information, opinions, or recommenda-
tions, “can be expected to be more significant due to the possible absence
of other publicly available information about the issuer.”®® The Adopting
Release states as follows:®®

Distribution or publication in the United States of information, opin-
ions or recommendations concerning the issuer or any class of its se-
curities could constitute directed selling efforts, depending upon the
facts and circumstances.[n. 57]*" Directed selling efforts will not be
deemed to exist, however, if the information, opinion or recommenda-
tion of a distributor or its affiliate with respect to a reporting issuer:
(i) is contained in a publication that is distributed with reasonable
regularity in its normal course of business, and includes similar infor-
mation, opinions or recommendations in that issue with respect to a
substantial number of companies in the issuer’s industry or sub-indus-
try, or contains a comprehensive list of securities recommended by
such entity; (ii) is given no materially greater space or prominence in
such publication than that given to securities of other issuers; and (iii)
with respect to an opinion or recommendation, is no more favorable to
the issuer than the opinion or recommendation published by the en-
tity in its last issue addressing the issuer or its securities.[n. 59]°®
When the issuer is not a reporting issuer, the effect on the market of
publication or distribution of information, opinions or recommenda-
tions about the issuer or its securities can be expected to be more
significant due to the possible absence of other publicly available in-
formation about the issuer. Distributors and their affiliates should ex-
ercise even greater caution in publication or distribution of informa-
tion, opinions or recommendations concerning non-reporting issuers
or their securities.

The Adopting Release states that an, “isolated, limited contact with
the United States generally will not constitute directed selling efforts,
“but could constitute an offer in the United States that would keep the

94. Id. at 80,669.

95. Id.

96. Id. (footnotes from original text included).

97. [n.57] Such activity also could be deemed an offer in the United States which would
violate the offshore transaction requirement.

98. [n.59] This situation is similar to the safe harbor from Sections 2(10) and 5(c) con-
cepts of “offer for sale” and “offer to sell” established in Rule 139 under the Securities Act,
17 C.F.R. §230.139 (1990), for brokers or dealers participating in a distribution who publish
or distribute information, opinions, or recommendations about the issuer or any class of its
securities.
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particular transaction from being an offshore transaction.®® What differ-
ence does it make if the failure to comply with the conditions of Regula-
tion S involve directed selling efforts in the United States or an offer to a
U.S. person? The answer to this question is again to be found in the
Adopting Release and not the Regulation. Directed selling efforts in the
United States by an issuer, distributor, their affiliates, or persons acting
on their behalf will make the primary offering (issuer-distributor) safe
harbors unavailable to any person in connection with the offering.'*® On
the other hand, making an offer in the United States or to a U.S. person
that does not constitute directed selling efforts will make the safe harbors
unavailable for any offer or sale under Regulation S by that person, but
not to other participants in the distribution.'

The scope of directed selling efforts under Regulation S is not coex-
tensive with a “solicitation” under Rule 15a-6 relating to whether foreign
broker-dealers have to register under the Exchange Act. Under Rule 15a-
6, efforts to induce a single transaction, telephone calls to a customer and
transmission of information, opinions, or recommendations to particular
individuals may constitute a solicitation.'®® Although “limited activities
directed at a single customer or prospective investor may be offers for the
purpose of Regulation S or solicitation for purposes of Rule 15a-6, they
generally will not constitute directed selling efforts for purposes of Regu-
lation S because of their confined effect.”'*®* The Adopting Release has
this to say about such solicitations:'*¢

As noted in the Proposals, the scope of directed selling efforts under
Regulation S is not coextensive with activities constituting “solicita-
tion,” as that term is used in considering the need for registration as a
broker-dealer under the Securities Exchange Act of 1934.[n. 68]*° In
a recent Release regarding the applicability of U.S. broker-dealer re-
gistration requirements to foreign entities, and adopting Exchange
Act Rule 15a-6,[n. 69]'°¢ the concept of solicitation was defined by the
Commission as “including any affirmative effort by a broker or dealer
intended to induce transactional business for the broker-dealer or its
affiliates.”[n. 70]'°* Among the examples of solicitation noted in that
Release were efforts to induce a single transaction, telephone calls
from a broker-dealer to a customer encouraging use of the broker-
dealer to effect transactions, and transmission of information, opin-
ions, or recommendations to particular investors in the United States,
whether directed at individuals or groups. While limited activities di-
rected at a single customer or prospective investor may be offers for

99. Adopting Release, supra note 5, at 80,670.

100. Id. at 80,681.

101. Id.

102. See Rule 15a-6, supra note 52.

103. Adopting Release, supra note 5, at 80,671.

104. Id. at 80,670 (footnotes from origianl text included).

105. [n.68] 15 U.S.C. §§ 78a et seq.

106. [n.69] 17 C.F.R. §240.15a-16.

107. Securities Exchange Act Release No. 27,017, supra note 52.
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purposes of Regulation S or solicitation for purposes of Rule 15a-6,
they generally will not constitute directed selling efforts for purposes
of the Regulation because of their confined effect.

The “directed selling efforts” definition does not preclude investiga-
tion of investment opportunities offered and sold offshore. Bona fide site
visits to real estate, plants, or other facilities located in the United States
and tours thereof conducted for a prospective investor by an issuer, dis-
tributor, any of their respective affiliates, or a person acting on behalf of
any of the foregoing, are not directed selling efforts. The Rule, as
adopted, specifically provides that directed selling efforts do not include
bona fide visits for prospective investors of the issuer’s physical facilities
in the United States.!®® The Rule also complements other provisions
designed to permit U.S. broker dealers and other professional fiduciaries
who are non-U.S. persons as to purchases for discretionary accounts held
for the benefit of non-U.S. persons by providing that contact with such
persons “solely in their capacities as holders of such accounts” are not to
be deemed “directed selling efforts.”*®

The issuer, distributor, and their affiliates are precluded from engag-
ing in directed selling efforts during the entire restricted period.!'* The
resale safe harbor restricts directed selling efforts in the United States
only by the selling security holder and persons acting for him.!** If, how-
ever, the resale takes place during the restricted period, the issuer and
distributor are also precluded from engaging in directed selling efforts.
Their selling efforts, however, presumably, do not affect the availability of
the resale safe harbor, but may result in making the issuer-distributor
safe harbor unavailable for the distribution notwithstanding the fact it
has already been completed. Although the concept of directed selling ef-
forts leaves plenty of room for normal financial public relations, as is de-
scribed above, there is a line that cannot be crossed, especially with re-
gard to a non-reporting issuer.’’? Since the restricted period for equity
securities (12 months)!!® is also longer than any other restricted period,
the most stringent limitations on directed selling efforts are also applica-
ble for the longest period of time. The issuer and distributor completing
an offshore distribution in reliance on Regulation S should be aware that
the restrictions on directed selling efforts continue throughout the re-
stricted period.

108. Rule 902(b)(5).

109. Rule 902(b)(3).

110. See supra note 58 and accompanying text.
111. See §6[a].

112. See text accompanying notes 96-98.

113. See §5(d].
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§5 THE ISSUER-DISTRIBUTORS SAFE HARBORS

[a] Category 1 — Offerings of Foreign Securities and Quverseas Directed
Offerings

An offshore distribution can be made by certain foreign issuers, and
in one limited situation by a domestic issuer, in reliance on Regulation S
without any restrictions other than the general conditions. Issues in cate-
gory 1 are as follows:

1) A distribution by any foreign issuer of any security if there is
no substantial U.S. market interest (“SUSMI”) in the class of securi-
ties to be offered or sold, if equity securities are offered or sold; no
SUSMI in the underlying securities if warrants are offered or sold; no
SUSMI in either the convertible securities or underlying securities if
convertible securities are offered or sold; and no SUSMI in its debt
securities, if debt securities are offered or sold.'** The Proposing Re-
lease indicated that it is appropriate to include these securities in Cat-
egory 1 because of, “the lesser probability of flowback where there is
no pre-existing U.S. market interest for the securities of a foreign is-
suer . .. ."M®

2) An “overseas directed offering” (“ODO”) is also in category 1,
without regard to whether there is a SUSML''®* An ODO, as is de-
scribed below, includes one limited type of offering by a U.S. issuer.

3) An offering of securities backed by the full faith and credit of a
foreign government.!!?

4) Securities offered and sold by the issuer or its affiliates to em-
ployees pursuant to an employee benefit plan established and admin-
istered in accordance with the law of a country other than the United
States, customary practices and documentation of such a country and
that meet a number of other conditions.!'®

114. Rule 903(a)-(b), 903(c)(1)(i).

115. Proposing Release, supra note 3, at 89,136. See also id. at 89,125 n.19 and accom-
panying text (resales abroad under Release 4708 permitted where issuers were not reporting
companies “and had no active market for their securities in the United States”); Id. at
89,125 n.16 (sales to U.S. citizens in France permitted under Release 4708 where no “issuers
had an active public market for its securities in the United States” other than short-term
debt); Id. at 89,125 n.21 and accompanying text (resales on Bourse permitted under Release
4708 in “absence of an active market for the securities in the United States”).

116. Rule 903(a)-(b), 903(c)(1)(ii).

117. Rule 903(a)-(b), 903(c)(1)(iii). The inclusion of these securities upon adoption of
the Regulation apparently signifies the Commission’s determination either that these securi-
ties are not likely to flow to the United States after issuance offshore, or that such flowback
is not a matter of great concern from a policy point of view. Both premises are questionable.
The sale of foreign sovereign debt securities involves typical investor protection issues. His-
torically many foreign sovereigns have defaulted on debt issues. There is also considerable
demand for foreign sovereign debt securities in the United States.

118. Rule 903(a)-(b), 903(c)(1)(iv). The conditions include: (a) issuance in compensa-
tory circumstances for bona fide services not rendered in connection with the offer and sale
of securities in a capital-raising transaction; (b) the interests in the plan are transferable
only by will or the laws of descent or distribution; (c) the issuer takes reasonable steps to
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A foreign issuer includes a foreign government'*® and a national of
any foreign country.’® A corporation or other entity incorporated or or-
ganized under the laws of a foreign jurisdiction is a foreign corporation
unless 50% of its outstanding voting securities are held of record'® by
persons with a U.S. address and any of the following factors are present:
(a) more than 50% of the assets of the issuer are located in the United
States; (b) the business of the issuer is administered principally in the
. United States; or (c) the majority of the executive officers OR directors
are U.S. citizens or residents.’?? An issuer organized under the laws of the
United States is not a foreign issuer even if 100% of its stock is owned by
non-U.S. citizens or residents. Query whether the sale of stock by a for-
eign issuer, the proceeds from which are to be invested in a wholly owned
U.S. subsidiary, would be deemed a technical compliance to which Regu-
lation S would not provide a safe harbor under Preliminary Note 2 be-
cause it is a scheme to avoid the registration provisions?'23

Regulation S includes specific criteria for determining whether there
is a substantial U.S. market interest (“SUSMI”) in a security. There is a
SUSMI with respect to a class of equity securities of a foreign issuer if (1)
the U.S. market for such security (which includes the securities exchanges
and inter-dealer quotation systems)'?* was the single largest market for
such class of security during the issuer’s prior fiscal year (or since the
issuer’s incorporation, if a shorter period) or (2) if 20% or more of trading
in the class of equity securities during such period occurs in the U.S. mar-
ket as defined for the purpose of (1) above and less than 55% of trading
in such securities took place during that period through the facilities of
the securities markets of a single foreign country.'?® If debt securities are

preclude offers and sales of interests in the plan to U.S. residents other than employees on
temporary assignment in the United States; and (d) documentation used offering interests
in the plan include a statement that the securities have not been registered under the Secur-
ities Act and cannot be sold in the United States unless registered or an exemption from
registration is available.

119. Rule 902(f)(1)(i). A foreign government includes the government of any foreign
country or of any political subdivision of a foreign country provided such person would
qualify to register securities under Schedule B of the Securities Act. Rule 902(e). Since Sec-
tion 7 of the Securities Act defines foreign government that can use Schedule B essentiaily
in the same fashion and Rule 405 adopted under the Securities Act uses the identical defini-
tion, presumably, the reference to Schedule B is to incorporate no-action letters relating to
what constitutes a political subdivision.

120. Rule 902(£)(1)(ii).

121. Held of record is determined in accordance with Rule 12g5-1, 17 C.F.R. §
240.12g5-1 (1990).

122. Rule 902(f)(1)(iii), 902(f)(2).

123. Cf. Rule 140, 17 C.F.R. § 230.140 (1990), which provides that an issuer which offers
its securities for the purpose of purchasing the securities of another issuer is regarded as
being engaged in the distribution of the securities of the other issuer for the purpose of
defining an underwriter under Section 2(11) of the Securities Act.

124. Inter-dealer quotation systems include the pink sheet and other inter-dealer mar-
kets in the United States and are not limited to automated inter-dealer quotation systems.

125. Rule 902(n)(1).
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offered, there is a SUSMI if all of the debt securities, non-convertible
preferred stock not entitled to participate in residual earnings or assets,
and certain asset backed securities of the issuer are held of record by 300
or more U.S. persons, and $1 billion or more in principal amount of all
such debt securities is held of record by U.S. persons, and 20% of the
outstanding debt calculated in the same manner is held of record by U.S.
persons.’?® The safe harbor is available to the foreign issuer if it “reasona-
bly believes” at the commencement of the offering that (a) there is no
SUSMI in the class of securities to be offered or sold if equity securities
are offered or sold; (b) there is no SUSMI in its debt securities if debt
securities are offered or sold; (c) there is no SUSMI in the underlying
securities if warrants are offered or sold; and (d) there is no SUSMI in
either the convertible security or the underlying security if a convertible
security is offered or sold.!?” The criteria for determining SUSMI come
close to requiring that the U.S. be the primary market. As to debt, there
would be no SUSMI if there was less than $1 billion of debt even if the
U.S. were the only market. The Commission’s purpose in using SUSMI as
a criterion for category 1 is to assess the likelihood of flowback.!?®
Whether SUSMI exists is critically important because it is a factor in
determining which safe harbor category an issuer is entitled to use. In
addition to the latitude allowed for trading which is not regarded as sub-
stantial, the use of “record ownership” in Rule 902(n)(2) may not fully
advance the objective of identifying a significant trading market. This is
so since, particularly in the case of foreign issuers, many securities owned
by U.S persons may be held of record by foreign depositaries, fiduciaries
and the like. The Commission’s assumptions about SUSMI and flowback
of securities may or may not prove to be correct but obviously are not
cautious ones.

An “overseas directed offering” (“ODO”) is defined to include an of-
fering by a foreign issuer, “directed into a single country other than the
United States to the residents thereof,” and that is made in accordance
with local laws and customary practices and documentation of such coun-
try.’?® The Rule as adopted differs from the proposals that would have
limited an ODO to corporations incorporated or organized under the laws

126. Rule 902(n)(2). The amount included for preferred stock is based on the greater of
liquidation preference or par value and the amount for asset backed securities is based on
the principal amount or principal balance of the securities. Rule 902(n)(2)(ii). Commercial
paper exempt under Section 3(a)(3) of the Securities Act is not included in making such
determination. Rule 902(n)(3). A 1987 no-action letter may have signaled this position. In
French Privatization Program, [1987 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 78,439, at
77,434 (April 17, 1987), the staff granted a no-action letter under Release 4708, noting that
“none of the issuers will have an active public market for its securities in the United States
at the time of the privatization other than a market for its non-convertible debt securities
with maturities less than one year.” The Commission apparently concluded that the market
for short term debt securities is distinct from the market for other debt securities.

127. Rule 903(c)(1)(i).

128. See Proposing Release, supra note 3, at 89,136.

129. Rule 902(j)(1).
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of the country in which the offering was made. Under the Rule as
adopted, a Japanese issuer, for example, could make an offering in reli-
ance on the category 1 safe harbor if limited to Switzerland. The Rule
also includes as an ODO an offering of non-convertible debt securities,
non-convertible, non-participating preferred stock, or certain asset
backed securities of a U.S. issuer provided the principal and interest of
the securities (or par value, as applicable) are not denominated in U.S.
dollars and are neither convertible into nor linked to U.S. dollars (other
than through swaps that are commercial in nature) in a manner that in
effect converts the securities to U.S. dollar-denominated securities. Thus,
a U.S. issuer could offer non-convertible debt securities in reliance on the
category 1 safe harbor if such securities were offered exclusively in the
United Kingdom and the principal and interest was denominated in ster-
ling. The Reproposing Release distinguished ODO’s from a multijurisdic-
tional offering and noted that if, “a substantial portion of the offering
would be immediately resold outside the domestic market,” it would not
conform with the definition.!*® Although ODO’s were defined somewhat
differently under the Proposals, the qualification remains appropriate.

The Commission in the Proposing Release abandoned the qualifica-
tion made in Release 4708 that the Release was not applicable to distri-
butions made in Canada. Regulation S treats distributions in Canada on
the same basis as other distributions made outside the United States.'*
The absence of a “substantial U.S. market interest’” and the restrictions
on directed selling efforts in the U.S. are the means Regulation S employs
to deal with the prior concerns that Canada might be used as a conduit
for.the sale of unregistered securities in the United States. The Proposing
Release qualified the category 1 safe harbor, however, by noting that,
“trading of a substantial amount of such securities in the United States
shortly after they had been offered overseas would indicate a plan or
scheme to evade the registration provisions,”**? and Preliminary Note 2
to Regulation S provides that the safe harbor is not available notwith-
standing technical compliance if the transaction is part of a plan or
scheme to evade the registration provisions. The category 1 safe harbor is
unique in certain respects, including the following:

1. It does not preclude the sale of such issue to a U.S. person
provided the transaction is offshore.!*® The general conditions'** pre-
clude an offer from being made in the United States and preclude
directed selling efforts in the United States. They do not preclude a
sale to U.S. persons if the offer and sale take place outside the United
States. The transactional restrictions set forth the restrictions on sales
to U.S. persons and, as is discussed below, transactional restrictions

130. Reproposing Release, supra note 3, at 80,214-15.
131. Proposing Release, supra note 3, at 83,129 n.64.
132. Id. at 89,136.

133. See §4{a)] for a discussion of offshore transactions.
134. See §4 for a discussion of the general conditions.
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are not applicable to a distribution of securities within the category 1
safe harbor. In an ODO, U.S. persons would be effectively precluded
from purchasing the security since they are not residents of the coun-
try in which the offering is made. A U.S. citizen residing in the coun-
try in which the ODO is made, could purchase such securities as that
.person is not a U.S. person for purposes of Regulation S.1%¢

2. Neither the issuer nor the distributor has to adopt any offering
or transactional restrictions. However, there may be a ‘“catch-22”
since a distribution in Canada, for example, may result, if there are no
restrictions on resales to U.S. persons, in an immediate market devel-
oping in the United States. The contention could then be made that
there was a scheme to evade the registration provisions.’®® In an ODO,
which most Canadian offerings would be, there may be SUSMI, in
which event immediate resales in the United States markets appear
likely. If the Commission adopts proposed Forms F-9 and F-10 for
certain Canadian issuers, such issuers may want to consider register-
ing the offering in the United States.!®’

Notwithstanding the fact that once the distribution is completed
there is no specific restriction on resales in the United States, the com-
bined effect of Sections 4(1) and 4(3) may preclude any dealer from sell-
ing the security without registration or an appropriate exemption in the
United States for 40 days.'*® Since it may be difficult to complete an off-
shore transaction with a U.S. person,'®® the advantages of category 1 are
meaningful primarily because the absence of offering and transactional
restrictions eliminate some of the inefficiencies of a category 2 offering
and, in the context of an ODO of equity securities by a non-reporting
foreign issuer with SUSMI, it avoids the onerous category 3 restric-
tions.!*° Similarly, to the extent a non-reporting U.S. issuer can make an
ODO, it will avoid the category 3 restrictions.

[b] Offering Restrictions

Offerings by issuers or distributors not within the category 1 safe
harbor are subject to offering and transactional restrictions imposed on
the issuer, the distributors, and affiliates of the issuer. Offers and sales
within the Rule 904 resale safe harbor are subject to transactional restric-

135. See §3.

136. See supra note 132.

137. See Securities Act Release No. 6841 [1989 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 1 84,432 (July 24, 1989).

138. This may be true because the Section 4(1) exemption is for transactions not in-
volving an issuer, underwriter, or dealer and the Section 4(3) dealer exemption does not
become effective until 40 days after the first date the security was bona fide offered by or
through an underwriter. Although the Section 4(3) forty-day exclusion from the dealer ex-
emption generally has not been applied to securities issued pursuant to an exemption, it is
not clear that Regulation S is an exemption for this purpose. Cf. Jerome L. Coben, SEC No-
Action Letter (March 12, 1986).

139. See §4(a).

140. See §5(d).
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tions imposed on the investor-purchasers and securities professionals in-
volved in such transactions. The offering restrictions are procedures that
the issuer and distributors must follow to assure compliance with the
transactional restrictions during the appropriate restricted period. The
transactional restrictions vary depending on the safe harbor category and
the type of securities. The offering restrictions consist of the following:

1. The written agreement of every distributor (underwriters and
dealers)*! participating in the distribution, “pursuant to a contractual
arrangement,” to offer and sell the security prior to the expiration of
the applicable restricted period in compliance with the applicable
transaction restrictions and other requirements of the safe harbor, or
pursuant to registration or an available exemption from
registration.'**

2. All offering materials and documents (other than press re-
leases) used prior to the expiration of the applicable restricted period
must include statements to the effect that the securities have not been
registered under the Securities Act, cannot be offered or sold in the
United States or to U.S. persons within the applicable restricted pe-
riod unless the securities are registered or an exemption from registra-
tion is available.'**

3. Such statements must be included (a) on the cover or inside
cover page of any prospectus or offering circular, (b) in the underwrit-
ing section of any prospectus or offering circular, and (c) in any adver-
tisement made by the issuer or any distributor or any affiliate of or
person acting on their behalf.!4* The appropriate statements may ap-
pear in summary form on the prospectus cover pages (presumably
with a cross-reference to the underwriting section) and in
advertisements.'*®

The restricted period during which the offering restrictions must be
complied with is a period that commences with the closing of the offering
or the date when first offered to persons other than distributors in reli-
ance on Regulation S, whichever is the later, and expires after a specified
period of time as provided in the appropriate transactional restriction.*®
In the case of a continuous offering, it does not commence until the lead
managing underwriter certifies that the distribution has been com-
pleted.’*” In a continuous offering of non-convertible debt securities sold

141. The term “distributor” encompasses underwriters and dealers who participate in
the distribution “pursuant to a contractual arrangement.” Rule 902(c). This definition is
broad enough to cover the underwriting and selling groups. The term, however, does not
necessarily encompass all Section 2(11) statutory underwriters. See Proposing Release,
supra note 3, at 89,133.

142. Rule 902(h)(1).

143. Rule 902(h)(2).

144. Rule 902(h)(3).

145. Id.

146. Rule 902(m).

147. Id.
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in identifiable tranches, the period commences upon completion of the
distribution of each tranche as determined and certified by the managing
underwriter.*® In any event, so long as a distributor holds an unsold al-
lotment, it will be deemed in the restricted period at the time of the offer
or sale.’? If the offering restrictions are applicable, and they are not com-
plied with, the safe harbor is not available for the entire offering.'®°

[c] Category 2 — Reporting Issuers and Debt, Preferred, and Asset-
Backed Securities of Non-Reporting Foreign Issuers

The category 2 safe harbor covers offshore debt or equity distribu-
tions by reporting issuers (U.S. and foreign). In addition, it covers debt,
non-convertible, nor.-participating preferred, and certain asset backed is-
sues of non-reporting foreign issuers.'® Presumably, foreign issuers
whether reporting or non-reporting will use category 2 only if they are not
making an ODO and SUSMI exists with respect to the securities being
offered. If an ODO, or if SUSMI did not exist, the offering is within the
category 1 safe harbor.

Offerings within category 2 have the benefit of the safe harbor if: (1)
the general conditions are complied with,'®? (2) the offer and sale is not
made to a U.S. person for 40 days commencing from the date of closing
(or date the offering commences, if sooner) or by a distributor with an
unsold allotment, (3) appropriate offering restrictions as described
above'®® are adopted, and (4) before the expiration of the 40-day re-
stricted period distributors selling securities to other distributors, dealers,
and persons receiving selling concessions or other remuneration deliver a
confirmation or other notice advising the purchaser that it is subject to
the same restrictions applicable to the selling distributor.'®* The condi-
tions of the safe harbor are the same for debt and equity securities in this
category and for debt securities of reporting and non-reporting foreign
issuers. Although the offering restrictions require participants in the dis-
tribution to disclose to investors through the offering materials and docu-
ments that the securities are not registered under the Securities Act and
that before the expiration of the restricted period cannot be sold in the
United States or to U.S. persons, there is no specified procedure for de-
termining whether purchasers are non-U.S. persons. The stock certificates
need include no legend, and the purchasers do not have to specifically
agree to comply with the transactional restrictions or certify that they are
non-U.S. purchasers. The purchasers, as discussed below,'*® have a safe

148. Id.

149. Id.

150. See Adopting Release, supra note 5, at 80,681. See also §5[f].
151. Rule 903(1)(a)-(b), (c)(2).

152. Rule 903(1)(a)-(b). See §4.

153. See §5[b].

154. Rule 903(1)(a)-(b), (c)(2).

155. See §6[a).
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harbor for their resales.

Although the Category 2 (and 3) transactional restrictions preclude
offers or sales to a U.S. person during the restricted period,'*® sales to
distributors are excluded from this prohibition. The Adopting Release ex-
plains as follows: “Offers and sales to U.S. persons who are distributors
are permitted; it is not the Commission’s intent to prevent U.S. persons
from participating in an offshore offering as distributors.”’®” This elimi-
nates any necessity for U.S. investment banking firms to organize a for-
eign affiliate, although banks will do so in any event because of the Glass-
Steagall Act and it is likely to be advisable for securities firms generally
to organize an affiliate under local law for purposes of complying with the
scheme of the host country relating to engaging in the securities business.

Regulation S includes within category 2, besides debt securities of
non-reporting foreign issuers, non-convertible, non-participating pre-
ferred stock and certain asset backed securities of non-reporting foreign
issuers.'®® The category 2 safe harbor, however, does not refer specifically
to such securities and one deduces such securities are included within cat-
egory 2 because a separate provision states in substance that such securi-
ties are debt securities for safe harbor purposes.!®® Since debt securities of
a non-reporting foreign issuer are within category 2, it follows that such
securities issued by a foreign issuer are within category 2. Since debt se-
curities of a non-reporting domestic issuer are in category 3, such securi-
ties, if issued by a non-reporting U.S. issuer, are within category 3 and are
debt securities in determining the applicable transactional restrictions.

The preferred stock of the non-reporting foreign issuer that is in-
cluded within category 2 must be non-convertible; the holders must be
entitled to a preference as to the payment of dividends and as to the
distribution of assets on liquidation or dissolution, but cannot be entitled
to participate in residual earnings or assets of the issuer.®® Asset-backed
securities: (1) include securities that represent an ownership interest in a
pool of discrete assets if the assets are not generated in transactions be-
tween the issuer and its affiliates,’®* or (2) are secured by one or more
assets or certificates of interest or participation in such assets and the
securities by their terms provide for payments of principal and interest in
relationship to payments made on assets meeting the requirements of (1)
above.'®? The assets that can back the securities include notes, accounts
receivables, installment sales, securities, leases or other contracts, or other
assets that by their terms convert into cash over a finite period.'®®

156. Rule 903(c)(2)(iii), (3)(1i)}(A), (3)(iii)(A).

157. Adopting Release, supra note 5, at 80,676 n.111.

158. Rule 903(c)(4). See Adopting Release, supra note 5, at 80,675-76.
159. Rule 903(c)(4).

160. Rule 903(c)(4)(i).

161. Rule 903(c)(4)(ii)(A).

162. Rule 903(c)(4)(ii)(B).

163. Rule 903(c)(4)(ii).
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A reporting company is an issuer with a class of securities registered
under the Exchange Act or that files reports pursuant to Section 15(d) of
the Exchange Act and has filed all required reports during a period of
twelve months immediately preceding the offer or sale, or such shorter
period during which it was required to file such reports.'®* There is no
requirement that a company have been a reporting company for any spec-
ified period; hence, even a start-up issuer could voluntarily register a class
of equity securities under Section 12(g) of the Exchange Act, become a
reporting company, and bring itself within the category 2 safe-harbor. If a
subsidiary of a reporting company issues debt securities that are fully and
unconditionally guaranteed as to principal and interest by the parent,
Regulation S treats the debt securities of the subsidiary and the guaran-
tee as securities of a reporting issuer for purposes of the safe harbor clas-
sification and, therefore, into category 2.'®® If the parent and subsidiary
are not reporting companies, the debt securities of a U.S. issuer and the
guarantee are subject to the more severe restrictions of category 3.'®¢

[d] Category 3 Safe Harbor — Non-Reporting U.S. Issuers and Certain
Equity Securities of Non-Reporting Foreign Issuers

The category 3 safe harbor is available for the distribution outside
the United States of all securities not covered by the other categories. By
the process of omission, this includes the following offshore distributions:

1. Equity securities and debt securities offered by a U.S. issuer
that is not a reporting company.

.2. Non-convertible debt, non-convertible and non-participating
preferred securities, and asset-backed securities of a U.S. issuer are
generally category 3. Under certain prescribed and limited circum-
stances, however, such securities may be offered in reliance on the cat-
egory 1 safe harbor in an overseas directed: offering made in a single
country and conforming with the criteria necessary to be classified as
such an offering.’®” In addition, if non-convertible debt securities of a
non-reporting U.S. issuer are unconditionally and fully guaranteed as
to principal and interest by a parent that is a reporting company, such
debt security would be within category 2.1%®

3. Equity securities of a foreign issuer which is not a reporting
company and that has a substantial U.S. market interest. In the case
of such foreign issuers, the offering would be in category 3 rather than
category 1 only if the distribution is multi-jurisdictional and, there-
fore, not an ODO.!* In addition, non-convertible, non-participating
preferred stock of such an issuer and certain asset-backed securities of
such an issuer are in category 2, although the preferred stock at least

164. Rule 902(1).

165. Rule 903(c)(5).

166. Id.

167. See supra note 129.
168. Rule 903(c)(5).

169. See supra note 129.
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would usually be considered an equity security.!™

The restrictions and other conditions of the category 3 safe harbor
differ for debt and equity securities. In the case of debt securities, the
requirements are identical with those of securities of reporting companies
in terms of the 40-day restricted period, the application of the offering
restrictions, and the confirmation that must be used in transactions be-
tween distributors and dealers.’” In addition, the securities on issuance
must be represented by a temporary global certificate. The global certifi-
cate is exchangeable for definitive certificates at the expiration of the 40-
day restricted period. The purchaser, to receive a certificate, must certify
that the securities are owned beneficially by a non-U.S. person or a U.S.
person who purchased the securities in a transaction exempt from regis-
tration under the Securities Act (presumably under Rule 144A).172

In the case of equity securities, the restricted period during which
the securities cannot be sold to U.S. persons is twelve months rather than
40 days.'”™ The offering restrictions and the confirmation requirements
are applicable.’” In addition, the investor purchaser of the securities
must (1) certify that he (she or it) is not a U.S. person and has not pur-
chased for the account of a U.S. person or is a U.S. person who purchased
in an exempt transaction (presumably pursuant to Rule 144A), and (2)
agree to resell such securities only in accordance with the provisions of
Regulation S, pursuant to registration under the Act, or pursuant to an
available exemption from registration.'” The securities of a U.S. issuer
must include a legend to the effect that transfer is prohibited except in
accordance with the provisions of Regulation S. The issuer must (by con-
tract, by-laws, articles, or comparable document) refuse to transfer the
securities if the sale is not made in compliance with the provisions of
Regulation S.17¢ If the securities are in bearer form or foreign law pre-
vents the issuer from refusing to transfer the securities, the issuer must
adopt other reasonable procedures (such as a legend on the certificate) to
prevent any transfer not made in accordance with the provisions of Regu-
lation S.'77

The Adopting Release describes the category 3 issuer-distributor safe

170. Rule 903(c)(4).

171. Rule 903(c)(3)(i)-(ii)(A), (iv).

172. The Reproposed Rule required certification of beneficial ownership by a non-U.S.
person, “or a qualified institutional buyer as defined in Rule 144A.” Reproposed Rule
905(¢c)(2), Rule 144A Reproposing Release, supra note 4, at 80,224. The Rule as adopted
substitutes for the quoted language the broader language, “or U.S. person who purchased in
a transaction that did not require registration under the Act.” Rule 903(c)(3)(ii){B). This
language is broad enough to encompass both Rule 144A transactions and offshore resales to
U.S. persons in reliance on the Rule 904 safe harbor. See §6[a}

173. Rule 903(c)(3)(i), (iii)-(iv).

174. Rule 903(c)(3)(ii), (iv).

175. Rule 903(c)(3)(iii)(B)(1)-(2).

176. Rule 903(c)(3)(iii}(B)(3)-(4).

177. Rule 903(c)(3)(iii)(b)(4).
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harbor as follows:!"®

As in the case of securities of reporting issuers, offerings of securi-
ties in this category are subject to the two general conditions and to
offering and transactional restrictions. Offering restrictions that must
be adopted for offerings of these securities are the same as for offer-
ings of securities of reporting issuers. In contrast to offerings in the
second category, more restrictive transactional restrictions to prevent
flowback are applicable.

In essence, the restrictive procedures are similar to those that
evolved under the no-action letters involving Release 4708. The proce-
dures adopted are essentially those included in the Reproposing Re-
lease. These distinguish between debt and equity securities, recogniz-
ing that debt securities are generally sold in institutional markets and
that the likelihood of flowback is less than in the case of common
equity. The category includes a restricted period of one year for eq-
uity securities and forty days for debt securities. Two types of a non-
reporting U.S. issuers’ securities, which would include non-converti-
ble, non-participating preferred stock and asset-backed securities, will
be subject to the same restrictions as debt securities in the third cate-
gory, including a 40-day restricted period rather than a one-year re-
stricted period. Offerings of securities of a non-reporting foreign issuer
of those two types have been added to the second issuer safe harbor
category.

Offerings of equity securities in this category are subject to re-
strictions similar to those afforded no-action treatment in InfraRed
Associates, Inc. Prior to the expiration of the one-year restricted pe-
riod, the securities may not be sold to U.S. persons or for the account
or benefit of U.S. persons (other than distributors). Purchasers of the
securities (other than distributors) are required to certify that they
are not U.S. persons and are not acquiring the securities for the ac-
count or benefit of a U.S. person other than persons who purchased
securities in transactions exempt from the registration requirements
of the Securities Act.[n. 135]*"® Such purchasers are also required to
agree only to sell the securities in accordance with the registration
provisions of the Securities Act or an exemption therefrom, or in ac-
cordance with the provisions of the Regulation.

With respect to equity securities of domestic issuers, the safe har-
bor requires that a legend be placed on the shares stating that trans-
fer is prohibited other than in accordance with the Regulation. The
safe harbor further requires that any issuer, by contract or a provision
in its bylaws, articles, charter or comparable document, refuse to reg-
ister any transfer of equity securities not made in accordance with the
provisions of the Regulation. Where bearer securities are being sold,
or foreign law prevents an issuer from refusing to register securities

178. Adopting Release, supra note 5, at 80,679-80 (footnotes from original text
included).

179. [n.135] Such a certification could be made, for example, by a qualified institutional
buyer who purchased in accordance with Rule 144A.
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transfers, use of reasonable procedures, such as a legend, will suffice to
satisfy the requirement designed to prevent transfer of equity securi-
ties other than in accordance with the Regulation.

Purchasers of debt securities offered under the third issuer safe
harbor category (other than distributors) are subject to different re-
strictions than equity purchasers under this category. Prior to the ex-
piration of the forty-day restricted period, the securities may not be
sold to U.S. persons or for the account or benefit of U.S. persons
(other than distributors). The debt securities must be represented by
temporary global securities not exchangeable for definitive securities
until expiration of the restricted period. Upon expiration, persons ex-
changing their temporary global security for the definitive security are
required to certify beneficial ownership by: a non-U.S. person or a
U.S. person who purchased securities in a transaction that did not
require registration under the Securities Act.[n. 180]'%°

Distributors selling equity or debt securities prior to the expira-
tion of the restricted period are required to send a confirmation or
other notice to purchasers who are distributors, dealers or persons re-
ceiving remuneration in connection with the sale. The notice must
state that the purchaser is subject to the same restrictions on offers
and sales as the distributor. Non-distributors are not required to send
such a confirmation or notice.

In some respects, the restrictions of the third category as to equity
securities are more restrictive than they were under Release 4708. The
issuer, distributor, and its affiliates are precluded from engaging in di-
rected selling efforts during the entire restricted period.'® Although the
concept of directed selling efforts leaves plenty of room for normal finan-
cial public relations, there is a line that cannot be crossed, especially with
regard to a non-reporting issuer.!®® Since the restricted period for equity
securities of a non-reporting issuer is twelve months, the issuer in effect
has a twelve month period in which it must monitor its financial public
relations with such restrictions in mind. Specifically, the offering restric-
tions will preclude the issuer for a period of one year from distributing
information about the company in the United States that may be deemed
a directed selling effort. Although this does not preclude the distribution
of financial reports and the like, it is restrictive, and there was no similar
restriction under Release 4708. Similarly, the distributors releasing mar-
ket letters including recommendations will in effect have to treat the se-
curity as if in registration for a period of one year.!*s

180, [n.136] Certification as to beneficial ownership made by a financial institution or
clearing organization through which the beneficial owner holds the securities will suffice for
purposes of this safe harbor.

181. See supra note 58.

182, See supra notes 97-98.

183. Id.
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[e] The Restricted Period

The restricted period during which the Offering and Transactional
Restrictions must be complied with is a period which commences with the
closing of the offering or the date when first offered to persons other than
distributors in reliance on Regulation S, whichever is the later, and ex-
pires a specified period of time thereafter as provided in the appropriate
transactional restriction.’®* In the case of a continuous offering, it does
not commence until the lead managing underwriter certifies that the dis-
tribution has been completed.!®® In a continuous offering of non-converti-
ble debt securities sold in identifiable tranches, the period commences
upon completion of the distribution of such tranches as determined and
certified by the managing underwriter.!®® In any event, so long as a dis-
tributor holds an unsold allotment the securities will be non-convertible
in the restricted period at the time of the offer or sale.'® The restricted
period relating to warrants and shares underlying warrants is discussed at
Section 8 and the restri