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Bringing the Perpetrators of Rape in the
Balkans to Justice: Time for an
International Criminal Court

CAROLINE D. KRASS’

The Security Council . . . appalled by reports of massive, organized
and systematic detention and rape of women, in particular Muslim
women, in Bosnia and Herzegovina . .. strongly condemns these
acts of unspeakable brutality.

On December 18, 1992, the Security Council of the United Nations
expressed the abhorrence of the world community regarding the ongo-
ing rape of women and girls in the Republic of Bosnia and
Herzegovina.® According to a report by a team of experts from the
United Nations Commission on Human Rights, the rape of women and
minors in Bosnia and Herzegovina has occurred on a large scale, and
evidence indicates that women and girls have been detained for ex-
tended periods of time and raped repeatedly.’ In a ten day visit to
Bosnia and Herzegovina, the U.N. experts identified 119 pregnancies
resulting from rape‘ and determined that the abortion rate at a clinic
in Sarajevo between September and November 1992 had reached four
times its pre-war level.® The experts found no sign of any attempt by

* Law Clerk to the Honorable Patricia M. Wald, United States Court of Ap-
peals for the District of Columbia Circuit 1993-1994. B.A. Stanford University 1989;
J.D. Yale Law School 1993. The author would like to thank Professor Harold H. Koh
for his invaluable assistance.

1. Sec. C. Res. 798, U.N. Doc. S/RES/798 (1992).

2. Although rape has occurred throughout the territory of the former Yugoslavia
and has been perpetrated on all sides of the conflict, this article focuses on the rape
of Muslim women in Bosnia and Herzegovina because it is part of the systematic
policy of “ethnic cleansing.”

3. Situation of Human Rights in the Territory of the Former Yugoslavia, U.N.
ESCOR, 49th Sess., Agenda item 27, at 19, U.N. Doc. E/CN.4/50 (1993) [hereinafter
U.N. Human Rights Report). The team of four medical and psychiatric experts visit-
ed Bosnia and Herzegovina between January 12 and 23, 1993. Id. at 4. See also
Elaine Sciolino, U.S. Names Figures it Wants Charged with War Crimes, N.Y. TIMES,
Dec. 17, 1992, at Al (government and human rights organizations have documented
gang rape, the incarceration of women and girls impregnated by rape, the forcing of
women into brothels, and murder of rape victims).

4. The U.N. Human Rights Report noted that this number should be seen as a
minimum because pregnancies resulting from rape are under-reported due to the
emotional pain and stigma associated with rape. UN. Human Rights Report, supra
note 3, at 67.

5. Id.
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those in power to stop the sexual violence.®

A more recent statement by the UN. War Crimes Commission
indicates that the International Human Rights Law Institute at
DePaul University has collected evidence of approximately 3,000 rapes
and has identified approximately 800 victims by name.” Although the
reports of mass rape would suffice to shock the world’s conscience, its
incidence in the current conflict has taken on a new twist: rape as a
tool of genocide.®

While nothing will erase the physical and mental scars inflicted
on the victims of rape, they could take legal action against the perpe-
trators of the atrocities in Bosnia and Herzegovina. However, although
several fora exist to bring the perpetrators of rape to justice, all are
ineffective. To provide relief effectively, a forum must be able to pro-
vide the following protections: (1) allow individual access to the prose-
cution; (2) be impartial; (3) make decisions based on law; (4) avoid
politicization; (5) issue judgments with precedential value; (6) resolve
cases on the merits; (7) have an enforcement mechanism; (8) reach
decisions in a timely manner; and (9) have flexible procedures.

This article argues that due to the defects of the fora currently
available to the victims of rape, the world community should create an
international adjudicatory body with jurisdiction over certain interna-
tional crimes. The adjudicatory body could take the form of an ad hoc
tribunal for war crimes committed in the former Yugoslavia. Or, pref-
erably, it could become a permanent international criminal court. Sec-
tion I of this article briefly describes the current juridical situation in
Bosnia and Herzegovina. Section II outlines the various fora currently
available to arraign the perpetrators of rape and identifies the prob-
lems with these fora. Section III describes the mechanics of the pro-
posed war crimes tribunal with jurisdiction over crimes committed in
the former Yugoslavia and then evaluates the tribunal. Finally, Sec-
tion IV surveys the debate over the creation of a permanent interna-
tional criminal court, analyzes the proposals for such a forum, and
concludes by calling for its establishment. Because the peculiar and
unique legal status of the conflict in Bosnia has placed many tradition-
al legal doctrines in limbo, it is useful to begin by briefly describing
the current juridical situation in Bosnia and Herzegovina.

6. Id. at 72.

7. Rape was Weapon of Serbs, U.N. Says, N.Y. TIMES, Oct. 20, 1993, at Al.

8. Although the current conflict represents the first time rape has been used
with a genocidal objective, this is not the first time rape has been used as a weapon
of war. Throughout the ages, armed forces have relied on rape as a tactic to demor-
alize, intimidate, and retaliate against the enemy. See generally SUSAN
BROWNMILLER, AGAINST OUR WILL: MEN, WOMEN AND RAPE 31-133 (1975).
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1. THE SITUATION IN BOSNIA: JURIDICAL STATUS

The Nuremberg and Tokyo trials provide the sole examples of
criminal prosecutions of individuals before an international war crimes
tribunal. Under the Nuremberg paradigm, an ad hoc tribunal enter-
tains prosecutions for genocide committed in the course of an interna-
tional armed conflict between recognized states.® The mass rape of
women and children in Bosnia, however, deviates from this paradigm:
the international community does not recognize the Federal Republic
of Yugoslavia as a state; no court has classified rape as genocide; and
the Bosnian conflict can be characterized as either civil or internation-
al. Therefore, the Bosnian situation presents several new and difficult
legal issues.

The international community recognized the independence of the
Republic of Bosnia and Herzegovina from the Socialist Federal Repub-
lic of Yugoslavia (“former Yugoslavia”) in early April 1992. On April
217, 1992, the Republics of Serbia and Montenegro formed a new Yugo-
slav state, the Federal Republic of Yugoslavia (“Federal Republic”),
which holds a yet uncertain international status. In September 1992,
the General Assembly decided that the Federal Republic could not
automatically succeed to the seat of former Yugoslavia in the United
Nations" — it would have to reapply for membership under Article 4
of the U.N. Charter. The UN has not yet granted it membership.”*
However, the UN has permitted the Federal Republic to maintain a
mission at the United Nations and to participate in the work of some
non-Assembly bodies."

The international community has not yet addressed whether the
rape of women and children in Bosnia and Herzegovina qualifies as
genocide. The Republic of Bosnia and Herzegovina has been a party to
the Convention on the Prevention and Punishment of Genocide (“Geno-
cide Convention”) since March 6, 1992, the date it seceded from the
former Yugoslavia.* The Federal Republic is also a party to the Geno-
cide Convention, because on April 27, 1992 it formally declared that it
would “strictly abide by all the commitments that the Socialist Federal

9. See generally ROBERT K. WOETZEL, THE NUREMBERG TRIALS IN INTERNATION-
AL LAw (1962).

10. HELSINKI WATCH, WAR CRIMES IN BOSNIA-HERCEGOVINA [sic] 30 (1992).

11. John M. Gosho, U.N. Declares Yugoslav Seat to be Vacant, WASH. POST,
Sept. 23, 1992, at A27.

12. Order in Case Concerning Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugo. (Serbia
and Montenegro)), 1993 1.C.J. 13 (hereinafter 1.C.J. Order).

13. Id.

14. See Application Instituting Proceedings Submitted by the Republic of Bosnia
and Herzegovina, (Bosnia and Herzegovina v. Yugo. (Serbia and Montenegro)), ___
1.C.J. Pleadings 32 (Mar. 20, 1993) (on file with author) [hereinafter Bosnian I.C.J.
Application].
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Republic of Yugoslavia assumed internationally.” The Socialist Fed-
eral Republic of Yugoslavia ratified the Genocide Convention without
reservation on August 29, 1950.'

According to Article II of the Genocide Convention:

genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnic, racial or religious
group, as such: . . . causing serious bodily or mental harm to mem-
bers of the group; deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction in whole or in
part; [or] imposing measures intended to prevent births within the
group.”

The systematic rape and forced pregnancy of Muslim women and girls
qualifies as genocide under all parts of this definition. The Bosnian
Serb soldiers employ rape as an instrument of “ethnic cleansing,” the
euphemism used to describe the Serbian policy of forcing non-Serbs out
of certain regions of the former Yugoslavia.”® According to the
Bosnian government, “mass rapes are being used to intentionally de-
stroy the national, religious, and cultural identity of the Muslim people
in Bosnia.”® A European Community investigative mission into the
treatment of women in the former Yugoslavia found that the Serbs
commit rape with the “conscious intention of demoralizing and terror-
izing communities, driving them from their home regions, and demon-
strating the power of the armed forces.”

To inflict the maximum amount of humiliation on the victims,
their families, and the community, the Bosnian-Serbs commit some of
the rapes in particularly sadistic ways.” Rape victims have reported
that their assailants shouted “you will have a Serbian child.”® Some
were also told that if they became pregnant they would be forcibly de-
tained to prevent termination of the pregnancy.? Even when repeated

15. 1.C.J. Order, supra note 12, at 14.

16. Id.

17. Convention on the Prevention and Punishment of the Crime of Genocide,
adopted Dec. 9, 1948, G.A. Res. 260(A) (III), 78 U.N.T.S. 278, 280 (entered into force
Jan. 12, 1951) [hereinafter Genocide Convention).

18. See, e.g., Situation of Human Rights in the Former Yugoslavia: the Rape and
Abuse of Women, UN. Doc. E/CN.4/L.21 (1993) (expressing outrage of United Nations
Commission on Human Rights that the systematic practice of rape is being used as
a weapon of war against Muslim women and children and as an instrument of the
policy of ethnic cleansing).

19. Bosnian I1.C.J. Application, supra note 14 at 17.

20. European Community Investigative Mission Into the Treatment of Muslim
Women in the Former Yugoslavia, UN. SCOR at 6, U.N. Doc. $/25240 (1993) [here-
inafter European Investigative Report).

21. Id. at 6.

22, U.N. Human Rights Report, supra note 3, at 69; see also European Investiga-
tive Report, supra note 20, at 5.

23. Id.
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rape fails to produce “Serbian” babies, it still furthers the policy of
“ethnic cleansing” by eliminating the child-bearing capacity of the
Muslim victims directly, through physical abuse, or indirectly, by vir-
tue of the societal stigma attached to victims of rape. This stigma
proves especially severe in Muslim communities, where the religion
emphasizes virginity and chastity before marriage.* Because the per-
petrators intend the elimination of the child-bearing capability of Mus-
lim women and girls as a consequence of rape, “ethnic cleansing” actu-
ally qualifies as genocide.

Whether the ongoing war in Bosnia and Herzegovina qualifies as
an international, rather than an internal, armed conflict poses another
important juridical question. Although at first most of the fighting in
Bosnia occurred between Muslims and Bosnian Serbs, Croatian forces
have joined the melee. Paramilitary groups from the Federal Republic
and reserve forces of the Yugoslav People’s Army have aided the
Bosnian Serbs by participating in the conflict,® and Croatia has
troops fighting on behalf of the Bosnian Croats.?® As both the Repub-
lic of Bosnia and Herzegovina and the Federal Republic have declared
their independence from the former Yugoslavia, those two states ap-
pear to be engaged in an international conflict.” According to the
United Nations Commission of Experts,

the character and complexity of the armed conflicts concerned,
combined with the web of agreements on humanitarian issues the
parties have concluded among themselves, justify an approach
whereby it applies the law applicable in international armed con-
flicts to the entirety of the armed conflicts in the territory of the
former Yugoslavia.®

In sum, the conflict in Bosnia and Herzegovina amounts to an
international armed conflict involving the genocidal use of rape.
Though not an internationally recognized state, the terms of the Geno-
cide Convention bind the Federal Republic. Characterizing both the

24, Feryal Gharahi, Equality Now, Address at Smith College (Apr. 15, 1993).
25. HELSINKI WATCH, supra note 10, at 35.
26. 15 Killed in a Barrage of Shelling Across Sargjevo, N.Y. TIMES, Jan. 4, 1994,

27. HELSINKI WATCH. supra note 10, at 199-200.

28. Letter Dated 9 February 1993 From the Secretary-General Addressed to the
President of the Security Council, UN. SCOR at 14, U.N. Doc. /25274 (1993) [here-
inafter U.N. Experts Report]; see also Letter from Madeleine K. Albright, Representa-
tive of the United States of America to the United Nations, to Boutros Boutros-
Ghali, Secretary-General of the United Nations 6 (Apr. 5, 1993) (on file with author)
(for jurisdictional purposes, the conflict shall be deemed to be of an international
character). But see Report of the Secretary-General Pursuant to Paragraph 2 of Secu-
rity Council Resolution 808, UN. SCOR, U.N. Doc. $/25704, at 16 (1993) [hereinafter
S.G. Report] (the selection of January 1, 1993 as the starting date for temporal
jurisdiction of war crimes tribunal is not intended to convey any judgment as to the
international or internal character of the conflict).
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war in Bosnia and Herzegovina as an international armed conflict and
the mass rape of Muslim women and children as genocide has impor-
tant legal ramifications.

II. INHERENT DEFECTS IN FORA AVAILABLE TO BRING PERPETRATORS
OF RAPE TO JUSTICE

Two types of fora may have jurisdiction over perpetrators of rape
in Bosnia and Herzegovina: national courts, including Bosnian and
United States courts, and international tribunals.® However, the
available tribunals have inherent defects that diminish their power to
compensate victims and deter perpetrators. While domestic initiations
of criminal prosecutions and domestic court adjudications of civil
claims will elicit charges of nationalistic prejudice or political influ-
ence, the only available international forum — the International Court
of Justice — cannot prosecute individual perpetrators. As a result,
many obstacles prevent the victims of rape from obtaining relief in the
currently available fora.

A. Bosnian Courts

At first glance, the Bosnian court system provides the most obvi-
ous forum for the victims of rape in Bosnia and Herzegovina. Under
the territoriality® and passive personality® principles of internation-
al jurisdiction, a state has jurisdiction to define and punish crimes
committed on its territory or against its nationals. In fact, according to
Article VI of the Genocide Convention, Bosnia and Herzegovina is the
only state required to try those who have perpetrated genocide within
its territory.® Similarly, Article 5(1) of the UN. Convention Against
Torture, and Other Cruel, Inhuman or Degrading Treatment or Pun-

29. Another potential forum would be a regional tribunal, but the former Yugo-
slavia was not a party to any of the regional tribunals. If Bosnia and Herzegovina
were to become a party to the European Convention for the Protection of Human
Rights and Fundamental Freedoms, adopted Nov. 4, 1959, 213 U.N.T.S. 221 (entered
into force Sept. 3, 1953), Article 25(1) provides that the European Human Rights
Commission “may receive petitions . . . from any person . . . or group of individuals
claiming to be the victim of a violation by one of the High Contracting Parties of
the rights set forth in this Convention” as long as the allegedly offending Party
recognizes the competence of the European Human Rights Commission to receive
such petitions. Id. at 236-237. Thus, through this mechanism, the Bosnian victims of
rape could bring a claim only against the Federal Republic rather than against indi-
vidual perpetrators. Moreover, their claims would only be entertained if the Federal
Republic of Yugoslavia had accepted the jurisdiction of the European Human Rights
Commission. ’

30. 1 RESTATEMENT (THIRD) OF FOREIGN RELATIONS §402 (1Xa)<(b) (1987).

31. Id. § 402 cmt. g.

32. See Genocide Convention, supra. note 17, at 280-82 (persons charged with
genocide shall be tried by a competent tribunal of the state in the territory of which
the act was committed or by such international penal tribunal as shall have jurisdic-
tion). .
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ishment (“Convention Against Torture”) obligates a state party to take
the necessary measures to establish jurisdiction over an offense com-
mitted in any territory subject to that state party’s jurisdiction.®

As a party to the 1949 Geneva Convention Relative to the Protec-
tion of Civilian Persons in Time of War (“Fourth Geneva Conven-
tion”),* the Republic of Bosnia and Herzegovina has an obligation to
prosecute any offense that qualifies as a grave breach of that Conven-
tion.* Article 146 of the Fourth Geneva Convention requires each
High Contracting Party “to search for persons alleged to have commit-
ted, or to have ordered to be committed, such grave breaches, and [to]
bring such persons, regardless of their nationality, before its own
courts.”® Bosnia and Herzegovina can thus prosecute grave offenses
committed by Serbian forces, for as a High Contracting Party, the
provisions of the Fourth Geneva Convention bind the Federal Repub-
lic.”

Attempts to use the Bosnian court system to prosecute the perpe-
trators of rape in Bosnia and Herzegovina would encounter many prac-
tical problems, however. In the occupied regions, legal institutions
generally do not function, and “the situation of all-out or avowed war
prevailing in the ... territories [of the former Yugoslavia] rules out
any possibility of effective prosecution.”® Even if the Bosnian legal
system operated effectively, the international community would doubt
the legitimacy of Bosnian trials of Serbian prisoners.® As with the
trial of Adolf Eichmann, despite the horrific nature of the allegations

33. J. HERMAN BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION
AGAINST TORTURE: A HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER
CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 177, 178 (1988). Article
14 goes even further, requiring that each state party ensure in its legal system that
the victim of an act of torture obtains redress and has an enforceable right to fair
and adequate compensation. Id. at 181. Although the Socialist Federal Republic was
a party to the Torture Convention, it is not clear that Bosnia and Herzegovina has
succeeded to its obligations,

34. Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva
Convention]. Bosnia and Herzegovina declared its succession to the Four Geneva
Conventions of 1949 and the two Protocols of 1977 on December 12, 1992. See Euro-
pean Investigative Report, supra note 20, at 17.

35. For an explanation of why rape qualifies as a grave breach of the Fourth
Geneva Convention, see infra notes 168-70 and accompanying text.

36. Fourth Geneva Convention, supra note 34, at 386.

37. See HELSINKI WATCH, supra note 10, at 201 (The desire of the Federal Re-
public to be recognized as a successor state to the former Yugoslavia and thus re-
tain membership in international organizations implies a willingness to succeed to
the international agreements to which former Yugoslavia was a party. The former
Yugoslavia ratified the Fourth Geneva Convention in 1950.).

38. Letter Dated 10 February 1993 From the Permanent Representative of France
to the United Nations Addressed to the Secretary-General, UN. SCOR, at 12, UN.
Doc. 8/25266 (1993) [hereinafter French Proposall,

39. Interview with Mijan Damaska, Ford Foundation Professor of Law, Yale
University, New Haven, May 4, 1993 [hereinafter Damaska Interview).
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and the desire to believe the accused guilty, suspicion would remain as
to the impartiality of the proceedings.®

For example, some have already raised questions about the fair-
ness of the much-publicized trial of two Serbian soldiers in Bosnia and
Herzegovina." Bosnian army forces arrested the two soldiers in
Sarajevo in November 1991, and one of the soldiers, Borislav Herak,
confessed immediately.® However, other than Herak’s detailed confes-
sion, it remains unclear why the Bosnians singled these two soldiers
out from the vast pool of potential defendants.*® At trial, the defense
claimed inducement of the soldiers’ confessions by beatings and point-
ed to the lack of independent verification for most of the crimes.* Af-
ter a twelve-day trial on charges of murder, rape, and genocide, the
soldiers were found guilty and sentenced to death by firing squad.*

B. United States Courts

Victims of rape in Bosnia and Herzegovina can pursue civil reme-
dies in the courts of the United States under two statutes.* The Tor-
ture Victim Protection Act of 1991 provides victims of torture or extra-
judicial killing with a private cause of action for damages.” Victims
of any nationality have standing if the alleged offender acted under
“actual or apparent authority, or color of law, of any foreign nation.™®
Moreover, the statute’s definition of torture, which includes “any act,
directed against an individual in the offender’s custody or physical con-
trol, by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on that individual for such purpose as... in-

40. For a discussion of the criticisms of the Eichmann trial, see infra text ac-
companying notes 244-48,

41. See John F. Burns, 2 Serbs to Be Shot for Killings and Rapes, N.Y. TIMES,
Mar. 31, 1993, at AS.

42. Bosnia War Crimes (COURT TV television broadcast, May 5, 1993} Video-tape
on file with author).

43. Id.

4. Id.

45. Burns, supra note 41.

46. At least two suits against Radovan Karadzic, President of the internationally
unrecognized Serbian Republic of Bosnia-Herzegovina, are currently pending in the
United States District Court for the Southern District of New York. See, e.g., Kadic
v. Karadzic, No. 93-1163 (S.D.N.Y. filed March 2, 1993); Doe v. Karadzic, No. 93-
0878 (S.D.N.Y. filed Feb. 11, 1993). In response to each complaint, the defendant
filed a Motion to Dismiss and a Memorandum in Support of a Motion to Dismiss on
May 10, 1993.

47. Torture Victim Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73
(1992). The Act defines “extrajudicial killing” as “a deliberated killing not authorized
by a previous judgment pronounced by a regularly constituted court affording all the
judicial guarantees which are recognized as indispensable by civilized peoples.” Id. §
3(a).

48. Id. § 2(a).
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timidating or coercing that individual,™® would include rape.

The Alien Tort Statute grants United States district courts juris-
diction over “any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.” As
the Ninth Circuit succinctly explained in Trajano v. Marcos, the Alien
Tort Statute “requires a claim by an alien, a tort, and a violation of
international law.”™ In Trajano, for example, the court found that the
Alien Tort Statute provided the district court with subject matter juris-
diction over a claim by a Philippine national that her son had been
tortured to death in the Philippines by military intelligence personnel
acting under the authority of then-president Ferdinand Marcos, the
defendant. Since both official torture and genocide violate international
law,*”® the Alien Tort Statute would allow the victims of rape in
Bosnia and Herzegovina to bring a civil action in the district courts of
the United States.

United States courts have awarded damages under the Alien Tort
Statute to foreign plaintiffs,* but many hurdles impede the path to
relief. The obstacles to obtaining a favorable judgment fall into the
following ten doctrinal categories: (1) personal and subject matter
jurisdiction; (2) service of process; (3) forum non conveniens, (4) failure
to state a claim; (5) standing; (6) diplomatic or foreign sovereign immu-

49. Id. § 3(bX1).

50. 28 U.S.C. § 1350 (1988).

51. 978 F.2d 493, 499 (9th Cir. 1992).

652. The circuits are in agreement that official torture is a violation of interna-
tional law. See Siderman de Blake v. Republic of Argentina, 965 ¥.2d 699, 717 (9th
Cir. 1992) (“it would be unthinkable to conclude other than that acts of official tor-
ture violate customary international law”); Committee of United States Citizens Liv-
ing in Nicaragua v. Reagan, 859 F.2d 929, 941-42 (D.C. Cir. 1988) (torture consti-
tutes violation of jus cogens); Filartiga v. Pena-Irala, 630 F.2d 876, 890 (2d Cir.
1980) (“for purposes of civil liability, th~ torturer has become — like the pirate and
slave trader before him — hostis humani generis, an enemy of all mankind®); see
also 2 RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 702(d) (state violates interna-
tional law if as a matter of state policy, it practices, encourages, or condones torture
or other cruel, inhuman, or degrading treatment).

Genocide is also a violation of customary international law. See id. § 702(a)
(state violates international law if as a matter of state policy, it practices, encourag-
es, or condones genocide). In addition, since 1987, the United States has been a
party to the Genocide Convention. Article I of the Convention states that “The Con-
tracting Parties confirm that genocide . . . i8 a crime under international law which
they undertake to prevent and punish.” See Genocide Convention, supra note 17, at
280.

53. Filartiga v. Pena-Irala, 577 F. Supp. 860 (E.D.N.Y. 1984) (awarding plaintiffs
$10,364,000 in damages); Trajano, 978 F.2d at 496 (upholding award to plaintiffs of
$4.16 million in damages); Forti v. Suarez-Mason, 672 F. Supp 1531 (N.D. Cal. 1987)
(awarding $8 million in damages); Siderman de Blake v. Republic of Argentina, No.
CV 82-1772 (C.D. Cal. Sept. 28, 1984) (awarding $2.7 million in damages), rev’d and
remanded Siderman de Blake v. Republic of Argentina, 9656 F.2d 699 (9th Cir. 1992)
(Argentina may have implicitly waived immunity), cert. denied, Republic of Argentina
v. Siderman de Blake, 113 S. Ct. 1812 (1993).
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nity; (7) nonjusticiability under the Act of State or the political ques-
tion doctrines; (8) discovery; (9) attachment of assets; and (10) enforce-
ment of judgments.* The Torture Victim Protection Act removes only
one of these hurdles, subject matter jurisdiction,” while adding two
more, exhaustion of remedies and a ten-year statute of limitations.*
Moreover, the Torture Victim Protection Act has yet to be tested in
U.S. courts.”

Several Bosnian victims of rape have brought suits in federal
district court against the leader of the Bosnian Serbs, Radovan
Karadzic. These suits raise numerous questions regarding the avail-
ability of U.S. courts to Bosnian victims: Do U.S. courts have personal
jurisdiction over someone who comes to the United States only for
short periods of time to negotiate a peace settlement?® As an invitee
of the United Nations for peace negotiations,®® can Karadzic be served
with process?® Is service on his bodyguards sufficient?® Is there an

64. See generally Harold H. Koh, Civil Remedies for Uncivil Wrongs: Combatting
Terrorism Through Transnational Public Law Litigation, 22 TEX. INT'L L.J. 169, 181-
83 (1987).

55. An individual who subjects an individual to torture or extrajudicial killing
“gshall, in a civil action, be liable for damages.” Pub. L. No. 102-256, 106 Stat. 73, §
2(a) (2) (1992).

56. Id. § 2(b) & (o).

57. Although no one has litigated the Torture Victim Protection Act, it has been
briefed. However, the arguments primarily revolve around questions of retroactivity
and the availability of punitive damages. See Supplemental Memorandum of Points
and Authorities in Support of Plaintiffs’ Motions for Default Judgment at 16-30,
Xuncax v. Gramajo, ___ F. Supp. ___ (Mass. 1994) (No. 91-11564 WD).

68. The due process clause prohibits the exercise of personal jurisdiction unless a
defendant has minimum contacts with the forum. See Helicopteros Nacionales de
Colombia v. Hall, 466 U.S. 408 (1984) (no personal jurisdiction where defendant
lacked continuous and systematic contacts with forum and contacts were unrelated
to cause of action). Even if minimum contacts are present, the court will not “un-
reasonably” exercise jurisdiction. See Asahi Metal Indus. Co. v. Superior Ct.,, 480
U.S. 102, 144 (1987) (“The unique burdens placed upon one who must defend oneself
in a foreign legal system should have significant weight in assessing the reasonable-
ness of stretching the long arm of personal jurisdiction over national borders.”).

59. See Letter from Robert A. Bradtke, Acting Assistant Secretary of Legislative
Affairs, Dep’t of State, to Senator Dole, Mar. 1993 (on file with author) [hereinafter
Bradtke Letter] (Karadzic in U.S. solely as an invitee of U.N.).

60. Within the U.N. headquarters district, Karadzic can only be served “with the
consent of and under conditions approved by the Secretary-General.” United Nations
Headquarters Agreement, 22 U.S.C. § 287, art. III, § 9 (1988). Such consent has not
been given for service of process on Karadzic. In addition, Karadzic might be able to
argue that his presence in New York is similar to that of a witnesses entering a
state from another jurisdiction to testify at a trial. Under such circumstances, wit-
nesses are immune from service of process. 4 CHARLES A, WRIGHT & ARTHUR R.
MILLER, FEDERAL PRACTICE AND PROCEDURE § 1076 (1987); see also Stewart v.
* Ramsay, 242 U.S. 128, 129 (1916) (suitors and witnesses coming from another state
or jurisdiction cannot be served with civil process while in court and “during a rea-
sonable time coming and going”).

61. Reportedly, Karadzic’s bodyguards have prevented direct service of process in
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adequate alternative forum?® Have the plaintiffs exhausted their
available, alternative remedies?® Can the suit be dismissed under
Federal Rule of Civil Procedure 12(bX6) for lack of a cause of action?*
Will Karadzic be immune under a theory of official immunity?® Un-

Kadic v. Karadzic, No. 93-1163 (S.D.N.Y. filed March 2, 1993). Damaska Interview,
supra note 39.

62. In determining whether to dismiss a suit on the basis of forum non conveni-
ens, the district court enjoys a high level of discretion in considering whether an
alternative forum exists; whether the plaintifPs choice of forum deserves deference;
and the private and public interests involved. Piper Aircraft Co. v. Reyno, 454 U.S.
235, 255-61 (1982); see also In re Union Carbide Gas Plant Disaster at Bhopal, 809
F.2d 195 (2d Cir. 1987). There is no presumption in favor of the choice of forum of
an alien plaintiff. Piper Aircraft Co., 454 U.S. at 256. However, “if the remedy pro-
vided by the alternative forum is so clearly inadequate or unsatisfactory that it is
no remedy at all . . . the district court may conclude that dismissal would not be in
the interests of justice.” Id. at 254 (emphasis added); see also Jeffrey M. Blum &
Ralph G. Steinhardt, Federal Jurisdiction over International Human Rights Claims:
The Alien Tort Claims Act after Filartiga v. Pena-Irala, 22 HARv. INTL LJ. 53, 104
(1981) (issue of forum non conveniens will consistently arise in § 1350 cases due to
expense of obtaining witnesses and evidence, unavailability of compulsory process,
and involvement of law of foreign state).

63. The Torture Victim Protection Act of 1991 requires the claimant to exhaust
his or her “adequate and available” remedies in the place where the alleged acts
occurred. Pub. L. No. 102-256, 106 Stat. 73, § 2(b) (1992). The court may be per-
suaded that no adequate remedies are available to victims of rape in Bosnia and
Herzegovina because their country is currently engaged in war.

64. In Trajano v. Marcos, the Ninth Circuit affirmed the district court’s decision
that the Alien Tort Statute confers jurisdiction but provides no cause of action. 978
F.2d 493, 503 n.22 (9th Cir. 1992); see also Tel-Oren v. Libyan Arab Republic, 726
F.2d 774, 799 (D.C. Cir. 1984) (Bork, J., concurring) (§ 1350 does not supply a cause
of action). Although the Trajano court also confirmed the theory that a private right
of action cannot be implied from a non-self-executing treaty, it found a cause of
action under municipal tort law for torture. Trajano v. Marcos, 978 F.2d at 503; gee
also Tel-Oren, 726 F.2d at 808 (Bork, J., concurring) (non-self-executing treaties do
not create privately enforceable rights). But see Jordan J. Paust, Self-Executing Trea-
ties, 82 AM, J. INT'L L. 760 (1988) (distinction between non-self-executing and self-
executing treaties patently inconsistent with express language of Constitution).

To sustain a claim for torture, plaintiffs must show that Karadzic acted under
official authority or under color of such authority. See Tel-Oren, 726 F.2d at 791-95
(Edwards, J., concurring). Paradoxically, if Karadzic can demonstrate that he was
acting in his official capacity as an agent or instrumentality of a foreign state, he
may be immune under the Foreign Sovereign Immunities Act. See Chuidian v. Phil-
ippine National Bank, 912 F.2d 1095 (9th Cir, 1991); infra notes 65 and 69.

65. Although the executive branch has stated that it will not accord Karadzic
immunity on a discretionary basis, it has not ruled out the possibility that either a
treaty or customary international law will confer immunity on Karadzic. Bradtke
Letter, supra note 59; cf. Lafontante v. Aristide, Civ. No. 93-4268 (S.D.N.Y. 1994)
(defendant absolutely immune from personal jurisdiction in U.S. courts because U.S.
government recognizes him as official head-of-state of Haiti and immunity has not
been waived by statute or by Haiti). In Chuidian v. Phillipine National Bank, the
government expressed the view that an individual acting in his official capacity as
an employee of a foreign sovereign would be entitled to immunity under general
principles of sovereign immunity. 912 F.2d 1095, 1099 (9th Cir. 1990).

According to the U.N. Headquarters Agreement, privileges and unmumtles
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der the Foreign Sovereign Immunities Act* (“FSIA”), do the Federal
Republic and Serbian Bosnia constitute foreign states?® Can
Karadzic claim that the Alien Tort Statute does not apply to Serbian
Bosnia?® Can Karadzic claim to be an “agent or instrumentality” of
the Federal Republic?® Can a waiver of immunity for Karadzic be im-
plied if the Federal Republic is silent?”® Under the Act of State Doc-

must be extended to representatives of U.N. members not recognized by the U.S. if
they are within the headquarters district or in transit between the district and their
residences or offices. 22 U.S.C. § 287, art. V, § 15(4) (1992). The question is whether
Karadzic qualifies as a representative of a UN. member.

66. 28 U.S.C. §§ 1330, 1602-1611 (1988). The FSIA provides foreign states with
blanket immunity subject to specified exceptions. Id. § 1604, The FSIA is the sole
basis for obtaining jurisdiction over a foreign state in U.S. courts. Argentine Repub-
lic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989).

67. Under international law, qualification as a nation-state requires a people, a
definite territorial unit, a government, and the capacity to enter into relations with
other states. See Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 791 n.21 (D.C.
Cir. 1984) (Edwards, J., concurring). Karadzic is currently negotiating in the United
Nations as the representative of the Bosnian Serbs. The Bosnian Serbs have an 82-
member parliament composed of “ardent nationalists, militia leaders and local politi-
cal bosses.” Stephen Kinzer, Bosnia’s Serbs Weigh a Familiar Choice, N.Y TIMES,
May 5, 1993, at A17.

68. As the leader of the Bosnian Serbs, Karadzic may be able to claim that he
is implementing the policies of a non-state organization and thus does not fall with-
in the jurisdiction of 28 U.S.C. § 1350. See Tel-Oren, 726 F.2d at 795 (Edwards, J.,
concurring) (alien tort statute does not cover torture by non-state actors such as the
PLO); see generally Kenneth C. Randall, Further Inquiries into the Alien Tort Statute
and a Recommendation, N.Y.UJ. INTL L. & PoL. 473, 503-507 (1986) (analyzing
PLO’s legal personality).

69. Agents or instrumeatalities of foreign states are immune under the FSIA. 28
U.S.C. § 1603(a) (1993). The Ninth Circuit has held that individuals acting in their
official capacity may qualify as “agents or instrumentalities.” See Chuidian v. Philip-
pine National Bank, 912 F.2d 1095 (9th Cir. 1990); see also First National Citibank
v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 629 (1983) (presumption
that foreign sovereign is distinct from its instrumentalities may be overcome either
by principal/agent relationship or if allowing distinction would work fraud or injus-
tice).

70. If a foreign state has explicitly or implicitly waived its immunity, the FSIA
does not bar prosecution. 28 U.S.C. § 1605(1) (1993). In cases involving a crime like
systematic rape, when states have an interest in denying that an actor was acting
as an agent of their government, an explicit waiver is less likely. See Blum &
Steinhardt, supra note 62, at 106. The Federal Republic has publicly attempted to
distance itself from the conflict in Bosnia. See Stephen Kinzer, Belgrade Denounces
Sanctions; Calls for Meeting, N.Y. TIMES, Apr. 29, 1993, at A7 (statement by
Yugoslavia’s deputy U.N. representative that “Yugoslavia is not a party to the con-
flict in Bosnia-Herzegovina”). However, unless the Federal Republic explicitly waives
immunity, it may be difficult for the court to find an implied waiver. Siderman de
Blake v. Republic of Argentina, 965 F.2d 699, 722 (9th Cir. 1992) (direct connection
between sovereign’s activities in U.S. courts and plaintiffs’ claims for relief necessary
to support finding of implied waiver), cert. denied, 61 U.S.L.W. 3682 (1993). But see
Adam C. Belsky et al.,, Comment, Implied Waiver Under the FSIA: A Proposed Ex-
ception to Immunity for Violations of Norms of International Law, 77 CAL. L. REV.
365 (1989) (violation of international law by foreign state should be viewed as im-
plied waiver).
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trine, should the Federal Republic and Serbian Bosnia be considered
as recognized foreign sovereigns?” Will the Federal Republic claim
immunity for Karadzic on the basis of the Act of State Doctrine?™
Does Karadzic have any assets in the United States? Can the court at-
tach the assets of the Federal Republic?” And finally, if judgment
were entered against Karadzic, would it be enforceable?™

Even if the victims of rape successfully clear all these hurdles — a
remote prospect, at best — they would still be unlikely to actually
receive monetary compensation. Few defendants have substantial mon-
etary assets in the United States, and even fewer would come to the
United States and deposit funds in American banks knowing the at-
tachment power of a court order. Thus, the victims are unlikely to re-
ceive restitution.™

A monetary judgment entered against the perpetrators of rape
would have the positive effects of affirmatively enunciating a legal
norm and would dramatically restrict the ability of the defendants to

71. The Act of State Doctrine allows courts to declare a case nonjusticiable if it
involves an examination of the validity of an action taken by a foreign sovereign,
recognized by the United States, in the absence of a treaty or other controlling legal
principle. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964); see
also W.S. Kirkpatrick v. Environmental Tectonics Corp., 493 U.S. 400, 409 (1990)
(“Act of State Doctrine does not establish an exception for cases and controversies
that may embarrass foreign governments, but merely requires that, in the process of
deciding, the acts of foreign sovereigns within their own jurisdictions shall be
deemed valid.”). The intricacies surrounding the question whether the Federal Re-
public is a recognized foreign sovereign are reflected in its current United Nations
status. See Section 1, supra.

72. Karadzic may be able to rely on the Act of State Doctrine by claiming that
the rapes that occurred under his orders were part of the Serbian policy of “ethnic
cleansing.” See Saudi Arabia v. Nelson, 113 S, Ct. 1471 (1993) (unlawful detention
and torture by Saudi government are sovereign activities and thus immune from
jurisdiction); Andrew M. Scoble, Comment, Enforcing the Customary International
Law of Human Rights in Federal Court, 74 CAL. L. REv. 127, 174 (1986) (police
chief who follows express governmental policy of torturing prisoners may be able to
plead Act of State defense if his nation is willing to claim it for him); see also
Anne-Marie Burley, The Alien Tort Statute and the Judiciary Act of 1789: A Badge
of Honor, 83 AM. J. INT'L L. 461, 492 (1989) (Act of State Doctrine applies if defen-
dant official can establish direct chain of command authorizing his acts).

73. See 28 U.S.C. §% 1609-1611 (1988) (property of foreign state in United States
immune from attachment in aid of execution, or from execution, unless state has
waived immunity from attachment or certain commercial exceptions to immunity
apply).

. 74. In order to enforce a judgment, a separate proceeding must be brought to
obtain a writ of execution. Fed. R. Civ. P. 6%a). Such a proceeding would give the
court an opportunity to grant Karadzic relief from judgment under Federal Rule of
Civil Procedure 60(b)4) for lack of subject matter jurisdiction.

75. But see Harold H. Koh, Transnational Public Law Litigation, 100 YALE L.J.
2347, 2368 (1991) (many plaintiffs have expressed satisfaction simply to have won
default judgments announcing that defendant transgressed universally recognized
norms of international law). ’
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visit the United States.” However, the attenuated possibility of such
a judgment, even with its accompanying restrictions on residence in
the United States, would not provide a sufficient deterrent to potential
perpetrators of rape in Bosnia and Herzegovina. Moreover, perpetra-
tors of genocidal rape in Bosnia and Herzegovina cannot face criminal
prosecution in the United States.” Finally, even if the U.S. courts
created a legal norm qualifying rape as genocide, legal fora in other
nations would not necessarily follow the U.S. precedent.

C. The Courts of Other States

According to the principle of universal jurisdiction, a state may
assert jurisdiction over a person within the state’s territorial jurisdic-
tion if he is accused of certain violations of the law of nations.” These
violations include genocide and war crimes.” Furthermore, the Con-
vention Against Torture requires any state party to either extradite
such alleged offenders to a state party that has jurisdiction under the
territoriality, nationality, or passive personality principles, or to itself

76. See ROBERT F. DRINAN, CRY OF THE OPPRESSED: THE HISTORY AND HOPE OF
THE HUMAN RIGHTS REVOLUTION 56 (1987) (those charged as torturers or their ac-
complices would be reluctant to travel or acquire personal assets because of damages
assessed against them).

77. To implement the Genocide Convention, the U.S. enacted 18 U.S.C. § 1091,
which makes genocide criminal when committed within the United States or by a
United States national. 18 U.S.C. § 1091(d) (1988). As a result, the statute would
not reach aliens accused of committing genocide outside the United States.

78. See Bernhard Graefarth, Universal Criminal Jurisdiction and an Internation-
al Criminal Court, 1 EUR. J. INTL L. 67, 72 (1990) (noting increased international
recognition that offenses against peace and security of mankind are punishable even
when not treated as crimes under national law).

79. 1 RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404 (1987). Even if the
state is not a party to the Genocide Convention, the International Court of Justice
has declared in an advisory opinion that “the principles underlying the Convention
are principles which are recognized by civilized nations as binding on States, even
without any conventional obligation.” Advisory Opinion, Reservations to the Conven-
tion on the Prevention and Punishment of the Crime of Genocide, 1951 I.C.J. 15, 23
(May 28). But see WOETZEL, supra note 9, at 264 (little basis in customary interna-
tional law for extension of universal principle to crimes of genocide).

Any party to the Fourth Geneva Convention has an obligation to prosecute
any offense that qualifies as a grave breach of that Convention. See supra text ac-
companying notes 34-36; see also WOETZEL, supra note 9, at 262 (Geneva Convention
of 1949 established universal principle of jurisdiction for ordinary war crimes); Ken-
neth C. Randall, Universal Jurisdiction Under International Law, 66 TEX. L. REV.
785, 817 (1988). The 1977 Protocol to the Geneva Conventions of 1949 states that
grave. breaches shall be regarded as war crimes. Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol 1), art. 85(5), reprinted in 72 AM. J. INT'L L. 457,
496 (1978).

For a discussion of why rape in Bosnia and Herzegovina constitutes a grave
breach of the Fourth Geneva Convention and thus a war crime, see infra notes 168-
70 and accompanying text.
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take jurisdiction over the alleged offender.® The Convention Against
Torture, which would cover many of the rapes in Bosnia and
Herzegovina, defines torture as

[alny act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes
as . . . intimidating or coercing him or a third person. .. inflicted
by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity.”

Therefore, any state may prosecute perpetrators of rape who venture
within its borders when the rape qualifies as either genocide, a war
crime, or official torture. Indeed, if the rape constitutes official torture,
the state must either extradite or prosecute the alleged perpetrator.

The general unwillingness to exercise universal jurisdiction re-
mains the primary problem with relying on other states to prosecute
the perpetrators of rape in Bosnia and Herzegovina.?® States rarely
intercede on behalf of individuals absent a link such as nationality.*
Furthermore, a judgment reached under the principle of universal ju-
risdiction elicits two criticisms: (1) national bias and (2) imposition of a
different degree of punishment than another state might have admin-
istered.* For example, whereas an individual convicted by a United
States jury of rape resulting in murder might receive a sentence of
death by lethal injection, many countries have refused to institute the
death penalty in similar situations.

D. International Court of Justice

Currently, the International Court of Justice (“1.C.J.” or “World
Court”) provides the only international tribunal open to the victims of
rape in Bosnia and Herzegovina.* According to Article 36 of the 1.C.J.
Statute, the Court’s jurisdiction extends to all cases the parties refer to
it and to “all matters specially provided for in the Charter of the Unit-
ed Nations or in treaties and conventions in force.”™ The 1.C.J., how-

80. Convention Against Torture, supra note 33, at art. 5(1) & art. 8.

81. Id. art. 2.

82. See 1 RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404 reporter’s note 1
(1987) (genocide and war crimes are subject to universal jurisdiction, but apparently
no state has ever exercised such jurisdiction); Diane F. Orentlicher, Settling Ac-
counts: The Duty to Prosecute Human Rights Violations of a Prior Regime, 100 YALE
L.J. 2537, 2560 (1991) (The willingness of states to prosecute human rights viola-
tions committed outside their territory has dissipated.).

83. 2 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 703(a) reporters’ note
4 (1987).

84. Graefarth, supra note 78, at 85.

85. Although the Security Council has passed a resolution mandating the cre-
ation of an international war crimes tribunal, and has approved its statute, the
establishment of such a tribunal is in the germinative stage. See infra text accompa-
nying notes 104-107.

86. Statute of the International Court of Justice, art. 36(1) reprinted in 39 AM.
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ever, “has failed to provide a meaningful forum ... for enunciating
international human rights norms or curbing national misconduct.”
For the victims of rape in Bosnia and Herzegovina, the 1.C.J.’s primary
defects stem from its jurisdictional limitations. Because only states
may bring claims before the 1.C.J.,* rape victims must persuade
Bosnia and Herzegovina to espouse their claims as an essential prereg-
uisite to the Court’s exercise of jurisdiction. Even more important, the
1.C.J. can only hold states, and not individual defendants, accountable
for crimes within its jurisdiction.

On March 20, 1993, the Republic of Bosnia and Herzegovina filed
an application with the World Court instituting proceedings against
the Federal Republic. The application alleged violations of the Geno-
cide Convention and specifically refered to rape as “part of a calculated
plan of destruction of the Muslim people in Bosnia.”® The I.C.J. re-
sponded on April 8, 1993 with provisional measures ordering the Fed-
eral Republic to “immediately . . . take all measures within its power
to prevent commission of the crime of genocide.” The Court based its
prima facie jurisdiction on Article IX of the Genocide Convention”
and will render a judgment on the merits after the parties fully brief
and argue the case.

The victims of rape overcame the first obstacle to relief in the
World Court when Bosnia and Herzegovina espoused their claims.”
However, Bosnia based its application to the I.C.J. solely on the Geno-
cide Convention. Thus, if the rapes constitute war crimes, but not
genocide, the victims will not receive compensation.® In any event,
the Court may dismiss the case for lack of standing. Two key uncer-
tainties plague the legal position of the Republic of Bosnia and

J. INT'L L. 215, 222 (1945 Supp.) [hereinafter 1.C.J. Statute]. In addition, any nation
that has accepted the jurisdiction of the I.C.J. can make a claim for a violation of
customary international law provided that the opposing party has also submitted to
the jurisdiction of the 1.C.J. with respect to that conduct. Id. art. 36(2), at 222-23.

87. Koh, supra note 75, at 2360; see generally Stephen M. Schwebel, Human
Rights in the World Court, 24 VAND. J. TRANSNATL L. 946 (1991) (discussing cases
in which 1.C.J. has treated human rights questions).

88. 1.C.J. Statute, supra note 86, at 222.

89. Bosnian I.C.J. Application, supra note 14, at 14.

90. 1.C.J. Order, supra note 12, at 24.

91. Id. at 13. Article IX provides that “[dlisputes between the Contracting Par-
ties relating to the interpretation, application or fulfillment of the present Conven-
tion, including those relating to the responsibility of a State for genocide . . . shall
be submitted to the International Court of Justice at the request of any of the state
parties to the dispute.” Genocide Convention, supra note 17, at 282,

92. See Bosnian 1.C.J. Application, supra note 14.

93. Telephone Interview with Keith Hyatt, Attorney, May 6, 1993 (noting terrible
problems associated with proving a policy of genocide); see generally Herst Hannum,
International Law and Cambodian Genocide: the Sound of Silence, 11 HUM. RTS. Q.
82, 94-112 (1989) (explaining why deliberate killings and destruction by Khmer
Rouge constitute genocide within meaning of Genocide Convention).
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Herzegovina and the Federal Republic as successor states to the for-
mer Yugoslavia. First, have the republics succeeded to the obligations
of the Genocide Convention?* Second, do both republics qualify as
states?

Only states can stand as parties to cases before the 1.C.J.* In
addition, states that are not parties to the Statute usually may not
avail upon the Court.* Even if the case goes to the merits, however,
the I.C.J. tends to deliver its judgments very slowly. All briefs are read
aloud, word-for-word, in the different languages of the parties. Then,
the judges take an extremely long time to write their opinions. Fur-
ther, the World Court does not rely on precedent, so it must approach
each case completely afresh. Finally, even if the Court enters a judg-
ment, it will not target the particular perpetrators of rape but will
instead sanction the Federal Republic as a whole. Any compensation
will, at least initially, go to the national coffers of Bosnia and
Herzegovina, rather than to the individual victims.

The negligible effect of the 1.C.J.’s provisional measures in the
Bosnia case demonstrates another problem with the 1.C.J.: noncompli-
ance.” If a state objects to the World Court’s exercise of jurisdiction,
it will usually refuse to appear or to comply with the judgment ren-
dered,” and though the U.N. Charter authorizes the Security Council
to enforce 1.C.J. judgments, the Council has never done s0.”® Security
Council action is especially unlikely with respect to proceedings arising
out of the conflict in Bosnia due to Russia’s ties to the Federal Repub-
lic.” Given these impediments to enforcement, Bosnia and
Herzegovina will likely never obtain monetary reparations from the
Federal Republic, and the victims may never receive restitution.

94. For an explanation of why this question should be answered in the affirma-
tive, see Section I, supra.

95. 1.C.J. Statute, supra note 86, at 222,

96. But see id. at 223 (noting the conditions under which states that are not
parties may access the 1.C.J.).

97. No change in the policy of “ethnic cleansing® has been reported since the
1.C.J. ordered the Federal Republic to take all necessary measures to prevent geno-
cide. Similarly, Iran ignored the 1.C.J.’s order to release immediately the American
hostages held in Tehran. United States Diplomatic and Consular Staff in Tehran
(U.S. v. Tehran), 1980 1.C.J. 3 (May 24).

98. Richard B. Bilder, Lecture: The United States and the World Court in the
Post-"Cold War” Era, 40 CATH. U. L. REv. 251, 258 (1991).

99. Charter of the United Nations, adopted June 26, 1945, art. 94(2), reprinted in
39 Am. J. INTL L. 190, 210 (Supp. 1945) [hereinafter U.N. Charter] (if a party to a
case fails to perform obligations required by a judgment rendered by the 1.C.J., the
other party may have recourse to Security Council). The United States vetoed a
Security Council resolution calling it to comply with the judgment in the Nicaragua
case. Military and Paramilitary Activities In and Against Nicaragua (Nicar. v. U.S),
1986 1.C.J. 14 (June 27). See Bilder, supra note 98, at 255. )

100. I.C.J. Order, supra note 12, at 26-27.
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In sum, the domestic fora currently available to victims of rape in
Bosnia and Herzegovina suffer from either nationalistic prejudice or
various procedural obstacles making judgment on the merits unlikely.
Of the nine characteristics necessary for an effective forum,'”
Bosnian courts suffer especially in terms of partiality. While more im-
partial, U.S. courts are unlikely to reach judgment on the merits, and
their judgments are not enforceable. Monetary judgments may restrict
perpetrators’ opportunities to live in the United States but will not
restrain the personal liberty of the perpetrators. Moreover, norms
issued by domestic fora do not bind other countries; a decision issued
by a U.S. court, for example, has no precedential value in Bosnia.

The inadequacies of the domestic fora leave the victims of rape in
Bosnia and Herzegovina with an international tribunal, the 1.C.J.
However, the 1.C.J. does not allow individual access to prosecution,
and its judgments are not timely or enforceable. Therefore, the time
has come for a new international tribunal, which can better fulfill the
nine criteria for an effective forum. The only remaining question is
‘whether the new forum should take the form of an ad hoc or a perma-
nent international court. Section III discusses the merits of an ad hoc
war crimes tribunal, and Section IV evaluates the proposals for a per-
manent international criminal court.

ITI. ESTABLISHING AN AD HOC WAR CRIMES TRIBUNAL

A war crimes tribunal with jurisdiction over crimes committed in
the former Yugoslavia has many advantages over the fora currently
available to the victims of rape in Bosnia and Herzegovina. Prosecut-
ing the perpetrators of rape in an international arena increases the
likelihood of impartial trials and potentially provides the victims with
a forum able to respond to their claims. Establishment of a war crimes
tribunal must occur as soon as possible. If a tribunal quickly prose-
cutes those responsible, it may deter future atrocities.'” In addition,
it will reassure victims that the international community will hear
them and not forget them.'®

Progress toward the establishment of a war crimes tribunal has
already begun. On February 22, 1993, the Security Council unani-
mously adopted Resolution 808, stating “that an international tribunal
shall be established for the prosecution of persons responsible for seri-
ous violations of international humanitarian law committed in the ter-

101. The following nine criteria were enumerated at the beginning of this article:
(1) individual access to prosecution; (2) impartiality; (3) decisions based on law; (4)
depoliticization; (5) precedential value of judgments; (6) likelihood of resolution on
the merits; (7) enforceability of judgments; (8) timeliness; and (9) flexibility of proce-
dures.

102. See French Proposal, supra note 38, at 5.

103. Id.
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ritory of the former Yugoslavia since 1991.”" In accordance with
Resolution 808, the Secretary-General submitted a report on the me-
chanics and implementation of such a tribunal to the Security Council
(“S.G.’s Report”).”™ On May 25, 1993, the Security Council unani-
mously voted in favor of Resolution 827, which approves the S.G.’s
Report and adopts its annex, the “Statute of the International Tribu-
nal.”® Although the vote was unanimous, several members of the
Security Council expressed “understandings” of specific articles of the
Statute.”” These understandings affect any interpretation of the
Statute.

The S.G.’s Report concludes that, because of time pressure, the
Security Council and not an international treaty should establish the
war crimes tribunal.’® In accordance with the Secretary-General’s
recommendations, Resolution 827 acts under Chapter VII of the Char-
ter of the United Nations (“U.N. Charter”)'® to formally create the
tribunal. By establishing the tribunal under Chapter VII, the Security
Council can take enforcement measures against member states that
hinder the tribunal’s work.

Previous resolutions adopted by the Security Council will facilitate
the investigative work of the war crimes tribunal. In August 1992,
Resolution 771 called for an end to the breaches of international hu-
manitarian law in the former Yugoslavia and requested states, inter-
national humanitarian organizations, and the Secretary-General to
collate substantiated information on such violations."'® Two months
later, the Security Council requested the Secretary-General to estab-
lish an impartial Commission of Experts to examine and analyze the
information gathered.!! Based on the first interim report of the Com-
mission of Experts, Secretary-General Boutros-Ghali concluded that
“grave breaches and other violations of international humanitarian law
have been committed, including . . . rape.”*? The Secretary-General’s
explicit reference to rape as a grave breach provides hope of prosecu-
tion of the perpetrators of rape in Bosnia and Herzegovina before the

104. S.C. Res. 808, U.N. SCOR, U.N. Doc. S/RES/808 (1993) (emphasis added).

105. See S.G. Report, supra note 28.

106. S.C. Res. 827, U.N. SCOR, UN. Doc. S/Res/827 (1993) [hereinafter S.C. Res.
827].

107. See generally Provisional Verbatim Record of the Three Thousand Two Hun-
dred and Seventeenth Meeting, UN. SCOR S/PV.3217, at 16-17 (May 25, 1933) [here-
inafter Meeting 3217).

108. S.G. Report, supra note 28, at 7-8.

109. U.N. Charter, supra note 99, at 199-202. Chapter VII gives the Security
Council the power to take measures to maintain or restore international peace and -
security once it has determined the existence of any threat of the peace, breach of
the peace, or act of aggression.

110. S.C. Res. 771, U.N. SCOR at 2, U.N. Doc. S/RES/771 (1992).

111. S.C. Res. 789, U.N. SCOR, U.N. Doc. S'/RES/789 (1992).

112. S.G. Report, supra note 28, at 1.
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war crimes tribunal.!?

This section begins with a discussion of the Report of the Secre-
tary-General, which covers three principal topics: (1) the mechanics of
the tribunal, including procedural protections for defendants; (2) the
theory of individual liability for defendants brought before the tribu-
nal; and (3) the scope of the tribunal’s jurisdiction. The manner in
which the S.G.’s Report addresses these three topics has important
ramifications on the effectiveness of the tribunal with regard to the
victims of rape in Bosnia and Herzegovina. In addition, lessons lie in
the only precedents for an international war crimes tribunal, the
Nuremberg and Tokyo trials. This section concludes, however, that
while the war crimes tribunal takes a step in the right direction, as an
ad hoc body it possesses inherent defects that a permanent interna-
tional criminal court would ameliorate.

A. The Mechanics of the War Crimes Tribunal

According to the Statute of the International Tribunal (the “Stat-
ute”), the war crimes tribunal will sit at the Hague'* and will consist
of eleven independent judges, six of whom will sit in two Trial Cham-
bers with three members each, and five of whom will serve in the Ap-
peals Chamber."® In September, 1993, the General Assembly select-
ed the eleven judges from a list prepared by the Security Council.®
No two of the judges may be nationals of the same state,” and the
list must take account of the adequate representation of the major
legal systems of the world.!® The Secretary-General invited both
U.N. member states and non-member states maintaining permanent
observer missions at U.N. headquarters'’® to nominate two candi-
dates, but the nominees could not be of the same nationality.” The
judges will serve renewable four-year terms' and will elect a Presi- -
dent, who will be a member of the Appeals Chamber.’*? The eleven
judges began drafting the tribunal’s rules of procedure and evidence in
November 1993.'*

113. See infra notes 168-70 and accompanying text.

114. S.G. Report, supra note 28, Annex, art. 31, at 47; c¢f. S.C. Res. 827, supra
note 106, at 2 (determination of seat of war crimes tribunal subject to conclusion of
appropriate arrangements between the United Nations and the Netherlands).

115. See id., supra note 28, Annex, art. 12, at 40.

116. Id. art. 13(2Xd), at 41. The judges are nationals of Costa Rica, Canada, Ita-
ly, Egypt, China, France, Malaysia, Pakistan, Australia, Nigeria, and the United
States. See Julia Preston, U.N. Elects 11 Judges for War Crimes Court, WASH. POST,
Sept. 18, 1993, at Al5.

117. S.G. Report, supra note 28, Annex, art. 12, at 40.

118. Id. Annex, art. 13(2)c), at 41.

119. Id. Annex, art. 13(2Xa), at 41.

120. Id. Annex, art. 13(2Xb), at 41.

121. Id. Annex, art. 13(4), at 41.

122. Id. Annex, art. 14(1) & (2), at 41.

123. Paul Lewis, Somalia and Bosnia; Justice U.N.-Style Moves Onward, Half-
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The Security Council will appoint an independent Prosecutor to
perform the investigatory and prosecutorial tasks of the tribunal.'*
The Prosecutor can recommend necessary subordinates for appoint-
ment by the Secretary-General." Victims of rape may bring their
claims to the attention of the Prosecutor, whose powers include inves-
tigating allegations, questioning suspects and victims, examining wit-
nesses, requesting arrest warrants, issuing indictments, and prosecut-
ing individuals.'?

According to the Statute, the Prosecutor may issue an indictment
once he or she determines that a prima facie case exists.” One of
the judges of the Trial Chamber reviews and confirms the indictment
before the Trial Chamber can issue orders for the arrest, detention,
surrender, or transfer of the accused.”® The Statute obligates states
to attempt to arrest, detain, and transfer the accused to the custody of
the tribunal.’® Because orders for the surrender or transfer of an ac-
cused are “considered to be the application of enforcement measures
under Chapter VII of the Charter of the United Nations,”* the Secu-
rity Council may take appropriate action, whether in the form of pro-
visional measures, economic sanctions, or armed force, to ensure coop-
eration in the extradition of suspects to the tribunal. States must also
provide assistance to the Prosecutor and Trial Chamber with respect
to, inter alia, the identification and location of persons, the production
of evidence, and service of court documents.™

Once arrested and taken into custody, the accused has the right to
immediate information, in a language he understands, of the nature
and cause of the charge against him.'® As soon as the accused is be-
fore the Trial Chamber,' the Trial Chamber must read the indict-
ment, satisfy itself that the rights of the accused are being respected,
confirm that the accused understands the indictment, and instruct the

Heartedly, N.Y. TIMES, Nov. 21, 1993, § 4, at 2.

124. The Security Council unanimously appointed Venezuela’s Attorney General,
Ramon Escovar-Salom, to be the Chief Prosecutor on October 21, 1993, but he re-
signed in early February 1994, to take a post as minister of justice in his own coun-
try. Chief Prosecutor for War-Crimes Tribunal Abandons His Post, THE GAZETTE
(MONTREAL), Feb. 4, 1994, at A7. A new Chief Prosecutor has yet to be appointed.

125. S.G. Report, supra note 28, Annex, art. 16(4) & 16(5), at 42.

126. Id. Annex, art. 16(1), at 42; Annex, art. 18(2), at 43.

127. Id. Annex, art. 18(4), at 43. According to the U.S. Representative to the
U.N,, the existence of a prima facie case means a “reasonable basis to believe® that
a crime within the jurisdiction of the tribunal has been committed by the person
named in the indictment. See Meeting 3217, supra note 107, at 16-17.

128. S.G. Report, supra note 28, Annex, art. 19, at 43.

129. Id. Annex, art. 29, at 47.

130. Id. Annex, art. 28, at 31.

131. Id. Annex, art. 18(2), at 43; Annex, art. 29, at 47.

132. Id. Annex, art. 20(2), at 44.

133. Trials in absentia are prohibited. Id. Annex, art. 21(4Xd), at 44.
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accused to enter a plea.’® Although the Statute presumes the ac-
cused innocent until proven guilty and may not compel him to testify
against himself or to confess,’® it does not provide any standard of
proof at trial. The accused has a right to the services of an interpreter,
to have enough time to prepare a defense, to examine the witnesses
against him, and to subpoena witnesses on his own behalf.'’®® An in-
digent defendant must be provided with legal assistance. When a
national court has already tried an individual, the Trial Chamber can
exercise jurisdiction provided that either the national court character-
ized the act as an ordinary crime, or the crime was not diligently pros-
ecuted before an impartial tribunal.’®

- Judgment of the accused requires a majority vote of the Trial
Chamber,'”® and opinions must be in writing.'® If the Trial Cham-
ber convicts the accused and orders incarceration, it chooses the place
of imprisonment from a list of states that have volunteered to-imprison
those convicted."! In determining the length of imprisonment, the
Trial Chamber must consider the general practice regarding prison
sentences in the courts of the former Yugoslavia.'*® The Trial Cham-
ber must also take into account the extent to which any penalty im-
posed on the convicted individual by a national court for the same act
has already been served.*® The Statute opposes the use of the death
penalty.'*

Once convicted, an individual can appeal on the following
grounds: “(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.”*®
In addition, if a new fact comes to light that would have been a deci-
sive factor in reaching the judgment, but was not discovered at the
time of the proceedings before either the Trial or Appeals Chamber,
the convicted person may submit an application for review of the judg-
ment to the tribunal.'*® If, pursuant to the law of the state of incar-
ceration of the convicted person, he is eligible for pardon or commuta-
tion of sentence, the state concerned shall notify the tribunal, and the
President of the tribunal will “decide the matter on the basis of the

134. Id. Annex, art. 20(3), at 44.
135. Id. Annex, art. 21, at 44.
136. Id.

137. Id.

138. Id. Annex, art. 10(2), at 40.
139. Id. Annex, art. 23(2), at 45.
140. Id.

141. Id. Annex, art. 27, at 46.
142. Id. Annex, art. 24(1), at 45.
143. Id. Annex, art. 10(3), at 40.
144. Id. Annex, art. 24(1), at 45.
145. Id. Annex, art. 25(1), at 46.
146. Id. Annex, art. 26, at 46.
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interests of justice and the general principles of law.”*’

B. Theories of Individual Liability

Mirroring the charter that established the Nuremberg Tribunal -
(the “Nuremberg Charter”), the Statute of the International Tribunal
states that an individual acting under orders from his superiors is not
thereby free of responsibility for a crime; rather, acting under orders
can be a mitigating factor in sentencing.'® However, the U.S. under-
standing of the Statute provides an additional defense to prosecution,
allowing the offender to claim that “he or she did not know the orders
were unlawful and a person of ordinary sense and understanding
would not have known the orders to be unlawful.”’* The Statute sub-
jects a military or political superior to individual liability if the illegal
acts were committed pursuant to his plan, instigation, or order.'™
The superior also faces individual liability if he knew or should have
known of the violations and did not take necessary and reasonable
steps to prevent them or to punish the offenders.'® Individual liabili-
ty for superiors extends up to and includes heads of state.’®® Finally,
those who aided and abetted in the planning, preparation, or execution
of any crime within the jurisdiction of the tribunal are individually
responsible for such crimes.’®®

Thus, if Karadzic issues a policy of systematic rape of Muslim
women and girls, the actual rapist, the commanders discharging the
order, and Karadzic himself are all subject to prosecution before the
war crimes tribunal. The Nuremberg Tribunal tried the Nazi
defendents on a similar basis. Although none of the eighteen convicted
at Nuremberg of war crimes and/or crimes against humanity person-
ally committed any crimes against individuals, the Nuremberg Tribu-
nal determined them guilty either of ordering the crimes or of being
aware of their commission and doing nothing to stop the offenders.’™
Several defendants asserted a superior orders defense, but the
Nuremberg Tribunal generally did not consider the superior orders
defense a mitigating factor.'®

147. See id. Annex, art. 28, at 46.

148. Compare 82 U.N.T.S. 284, art. 8, at 288 [hereinafter Nuremberg Charter]
with S.G. Report, supra note 28, Annex, art. 7(4), at 39.

149. Meeting 3217, supra note 107, at 16.

150. S.G. Report, supra note 28, Annex, art. 7(1) at 38.

151. Id. Annex, art. 7(3), at 39.

152. Id. Annex, art. 7(2), at 39.

153. Id. Annex, art. 7(1), at 38.

154. See generally The Nuremberg Trial: 1946, 6 F.R.D. 69, 147-187 (1947) (de-
scribing charges and verdicts against Nuremberg defendants).

155. Id.
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C. Subject Matter Jurisdiction of the War Crimes Tribunal

The threshold issue for the victims of rape in Bosnia and
Herzegovina is whether rape qualifies as a crime within the tribunal’s
jurisdiction. The Statute of the International Tribunal provides the
tribunal with jurisdiction over individuals accused of the following
crimes: (1) crimes against humanity (defined as acts of murder, exter-
mination, enslavement, deportation, imprisonment, torture, rape, per-
secutions on political, racial, and religious grounds, and other inhu-
mane acts directed against any civilian population during an armed
conflict, whether international or internal in character); (2) genocide;
(3) violations of the laws and customs of war; and (4) grave breaches of
the Geneva Conventions of 1949. The Statute limits jurisdiction to
crimes committed in the territory of the former Yugoslavia since
1991.%

Therefore, the Statute explicitly states thai when directed against
any civilian population during an armed conflict, rape qualifies as a
crime against humanity falling within the tribunal’s jurisdiction.
France, the United States, and Russia expressed the understanding
that to constitute crimes against humanity, acts must be committed
within the context of a widespread or systematic attack against a civil-
ian population for national, political, ethnic, racial, or religious rea-
sons.” Most of the rapes committed in Bosnia and Herzegovina meet
these conditions. The women and girls held in “rape camps” or de-
tained until they could no longer have abortions also have claims of
enslavement and imprisonment. In addition, any of the rapes commit-
ted against Bosnian Muslims that were part of a systematic ethnic or
religious attack qualify as genocide.'™

Furthermore, rape is a violation of the laws and customs of war.
In modern times, the prohibition of rape in connection with war stems
from the “Instructions for the Government of Armies of the United
States in the Field” (“Lieber’s Code”), promulgated in 1863.'® The
1899 Hague Convention on the Laws and Customs of War and the
1907 Hague Regulations, while not specifically mentioning women,
require that “family honour and rights... must be protected.”®

166. S.G. Report, supra note 28, Annex, arts. 2-5, at 36-38 (emphasis added).

157. Id. Annex, art. 1, at 36.

158. See Meeting 3217, supra note 107, at 11, 16, 45.

159. See Section I, supra.

160. See Theodore Meron, Shakespeare’s Henry the Fifth and the Law of War, 86
AM. J. INTL L. 1, 30 (1992); see also YOUGINDRA KHUSHALANI, DIGNITY AND HONOUR
OF WOMEN AS BASIC AND FUNDAMENTAL HUMAN RIGHTS 6 (1982) (Lieber's Code
declared all rape by American soldiers to be prohibited under penalty of death or
other severe punishment).

161. Law and Customs of War on Land (Hague II), July 29, 1899, art. 46, re-
printed in 1 CHARLES 1. BEVANS, TREATIES AND OTHER INTERNATIONAL AGREEMENTS
OF THE UNITED STATES OF AMERICA 1776-1949, at 247, 260 (1968); 1907 Regulations
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Surely rape qualifies as a violation of “family honour.”®* After World
War I, the commission created by the Paris Peace Conference to report
on breaches of the laws and customs of war prepared a list of war
crimes that included both rape and the “abduction of girls and women
for the purpose of enforced prostitution.”’® At Nuremberg, although
rape was not specifically charged in the indictment of the major war
criminals,’® the prosecutors used captured German documents evi-
dencing the routine use of rape as part of the case against some defen-
dants.’® By the end of World War II, rape was already established as
a violation of the laws and customs of war,

In the aftermath of World War II, the Fourth Geneva Convention
codified the law on the treatment of civilians in war, including women.
Instead of confining itself to a declaration of customary international
law, it “laid down new principles which [welre to become part of that
law.”'® The provisions of the Fourth Geneva Convention apply to any
international armed conflict,’” and the jurisdiction of the war crimes
tribunal extends specifically to “grave breaches” of the Fourth Geneva
Convention. The offenses that qualify as grave breaches include; “wil-
ful killing, torture or inhuman treatment ... wilfully causing great
suffering or serious injury to body or health .. . [or] unlawful confine-
ment.”’® In the official commentary on the Fourth Geneva Conven-

Respecting the Laws and Customs of War on Land, Oct. 18, 1907, art. 46, reprinted
in BEVANS, supra at 651.

162. See KHUSHALANI, supra note 160, at 10 (Article 46 of Hague Regulations is a
mandatory provision guaranteeing women protection against rape).

163. Id. at 12; see also Remigiusz Beirzenek, War Crimes: History and Definition,
in 1 A TREATISE ON INTERNATIONAL CRIMINAL Law 563 (M. Cherif Bassiouni & Ved
P. Nanda eds., 1973) (rape is number five on commission’s list of thirty-two offens-
es).
164. See N.F. Chistiakov, The Question of War Crimes at the Nuremberg Tribunal,
in THE NUREMBERG TRIAL AND INTERNATIONAL Law 1565 (George Ginsburgs & V.N.
Kudriavtsev eds., 1990) (count one of indictment included “killing and cruel treat-
ment of the civilian population on occupied territory”).

165. See BROWNMILLER, supra note 8, at 53; see also id. at 58-61 (General Iwan