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Abstract: This article discusses preliminary findings of a study
on the transposition of the legal concept of genocide into 131 national
jurisdictions. The specificities of this transposition into national criminal
systems, as well as those related to the international legal definition
of genocide, are described in the first part. The communicative situations
in which the concept of genocide has been transposed are then examined
in order to show their scope and breadth, and to which extent they contribute
to the transformation of the concept of genocide. Trends related to the object
of transformation in the definition and their effect on meaning
are subsequently outlined. The findings point to a situation where, despite
having been the object of multiple consensus at the international level,
the concept of genocide has been transformed by the vast array of domestic
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legal languages and legal systems into which it has been
transposed and thereby reinforce the relation between the configuration
of the language and law, and the difficulty of translation.

Keywords: legal translation; jurilinguistics; transposition; international
criminal law; genocide.

LA TRANSPOSITION DES CONCEPTS DU DROIT PENAL
INTERNATIONAL DANS LES JURIDICTIONS NATIONALES :
LE CAS DU GENOCIDE

Résumé : Le présent article fait état de quelques résultats préliminaires d’une
étude sur la transposition du concept juridique de génocide dans
131 juridictions nationales. Y sont d’abord exposées les particularités
de la transposition de ce concept dans les systémes criminels des Etats, ainsi
que celles de la définition internationale de génocide. L’article présente
ensuite les situations de communication dans lesquelles le concept
de génocide a été transposé dans le but d’en montrer toute la portée
et ladiversité, ainsi que la mesure dans laquelle elles contribuent
a la transformation du concept de génocide. En derniére analyse, nous
exposons quelques tendances liées a 1’objet des transformations dans
la définition de génocide, ainsi que leurs effets sur le sens du concept.
Nos résultats mettent en lumiére un concept qui, malgré avoir fait 1’objet
de plusieurs consensus au niveau international, se transforme sous 1’effet
dela grande diversité de langages et systémes juridiques dans lesquels
il estintégré et renforcent I’argument selon lequel il existe un lien entre
la difficulté de traduire et la configuration entre langage et droit.

Mots-clés: traduction juridique; jurilinguistique; transposition; droit penal
international; genocide.

PRZENIESIENIE KONCEPCJI MIEDZYNARODOWEGO PRAWA
KARNEGO NA JURYSDYKCJE KRAJOWE -
PRZYPADEK LUDOBOJSTWA

Abstrakt: Artykut przybliza wstgpne badania nad przeniesieniem prawnej
koncepcji ludobojstwa na 113 jurysdykcji. W pierwszej czesci uwzglednia
si¢ uwarunkowania tego przeniesienia w systemach karnych jak i powiazan
z migdzynarodowa definicjg prawna ludobodjstwa. Przeanalizowano sytuacje
komunikacyjne, w ktorych uwypuklit si¢ koncept ludobdjstwa by ukazaé
ich zakres i rozleglo$¢ jak i okre$li¢, w jakim stopniu przyczynily sie
one do przeformulowania koncepcji ludobojstwa. Ustalenia wskazuja
na sytuacje, w ktorej pomimo ludobodjstwa na szczeblu miedzynarodowym
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koncepcja ludobodjstwa zostata przeksztalcona przez wachlarz krajowych
jezykow prawnych i systemoéw prawnych, do ktorych zostata transponowana,
a tym samym wzmocnita relacj¢ migdzy konfiguracja jezyka i1 prawa
a trudnoscig thumaczenia.

Stowa Kklucze: tlumaczenie prawne 1| prawnicze; juryslingwistyka;
transpozycja; migdzynarodowe prawo karne; ludobdjstwo.

Introduction: From the International Legal Definition
of Genocide to Its Domestic Versions®

The legal concept of genocide? has evolved in a process that involves
three major phases: creation of the legal concept by the international
community, transposition of the international concept into national
legal languages and systems by means of translation,
and interpretation of the concept by national courts. In this article,
the focus will be on the first two phases. The concept as created
by the international community will be presented as the source text.
Itis followed by an overview of domestic definitions of genocide
(target texts) in 131 national jurisdictions, along with key contextual
aspects underlying their domestic transposition and potentially
affecting the global concept. Relations between contextual aspects
and shifts will be drawn in order to substantiate if and to which extent
context affects the transposition and translation process and its results.
Foremost, the paradigm of transposition and translation of the concept
of genocide is briefly contextualised.

The production of multilingual international legal texts
and their transposition into domestic systems fall under the scope
of legal translation (Prieto Ramos 2011: 204). Even if its role is often
downplayed if not squarely ignored (Oner and Banu Karadag 2016:
334), legal translation is a key component of the negotiation between

T The author wishes to thank Fernando Prieto Ramos and Jean-Claude Gémar for their
significant suggestions on earlier drafts of this paper.

2 For the purpose of this study on the large-scale and self-reliant transposition
of the concept of genocide and its subsequent effects on the meaning of genocide,
the concept of genocide is confined to the field of law.
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the international language and law, on the one hand, and national
languages and laws on the other hand (Sar&evi¢ 1997: 64).

Legal translation is a ‘special and specialised area
of translation activity’ (Cao 2007: 7) and it is generally admitted that
it differs from ‘general’ translation in three main aspects (Cao 2007;
Gémar 1995a; Harvey 2002; Saréevi¢ 1997): 1) specificities of text-
type and genre (Prieto Ramos 2014a), 2) functions of legal texts
(Dullion 2007; Nord 1991); and 3) legal meaning being conveyed
(Cornu 2005). All these aspects are closely related and

“what matters most for legal translation is the characterization
of groups of texts corresponding to specific varieties or styles of legal
language, and this is generally a question of text producers
and purposes  in communicative  situations”  (Prieto  Ramos
2014a: 263).

In the case of the transposition of the legal concept
of genocide into 131 national jurisdictions, text-type and function
are stable. At the national level, the concept of genocide is transposed
in legislative texts (i.e. in a criminal code or an implementation law)
whose function is instrumental (Nord 1991). Target texts
are of the same type and share the same function as the source text.
Given their stability in the context at hand, text-type and function have
been discarded from our study as they do not provide insight into how
and why the concept of genocide evolves. Instead, the focus is placed
on legal meaning conveyed and contexts of implementation.

Saréevi¢ points that for many, translation mainly consists
in ‘transcoding a message from one language into another, whereby
the primary goal was to preserve the meaning of the message’ (1997:
55). In legal translation, the message is made up of the text, but also,
of equal importance, of the intent (1997: 55) and because ‘atext
derives its meaning from one or more legal systems, legal translation
is essentially a process of translating legal systems’ (1997: 229).
If many strategies are readily available to transcode the text
and the intent from one legal system to another, that historically span
from a strictly literal approach to a co-drafting approach (1997: 24),
‘[n]o translation technique is a priori more adequate than another’
(Prieto Ramos 2014b: 124). In a given context and for a given task,
the adequate strategy will be determined through a thorough analysis
of legal pragmatic considerations, including the communicative
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situation and macro-context (2014b: 122-23).

This study covers 131 domestic definitions of genocide.
Itis thus not realistic to perform a thorough analysis of all legal
aspects involved in each context of implementation. Yet, in order
to contribute to our understanding of the scope and breadth of contexts
in which the definition of genocide has been transposed, two aspects
have been identified in each domestic context: legal language
and legal system.

It is generally accepted that the configuration of language
and law has direct consequences on the degree of difficulty
of translation (e.g. Gémar 2002b: 168; de Groot 1987: 798-800;
Tabory 1980: 146; Wagner and Gémar 2015: 2). For instance,
de Groot identifies five degrees of difficulty of legal translation based
primarily on the extent of affinity between legal systems
and secondarily on the extent of affinity between legal languages:
1) legal systems and legal languages closely related (easy); 2) legal
systems closely related and few similarities between legal languages
(somewhat easy); 3) within a uniform system (somewhat easy);
4) different legal systems and hardly related legal languages
(difficult); 5) different legal systems and linguistically related legal
languages (very difficult) (1987: 798-800). Another example
is Gémar’s classification of legal translation based on cultural,
linguistic and legal aspects: 1) unilingual States with one legal system
(e.g. Brazil, France, Mexico, Netherlands); 2) two or more legal
languages with one legal system (e.g. Switzerland); 3) two or more
legal languages and legal systems (e.g. Belgium, Canada, India)
(2002: 168). All in all, the configuration of the law and the language
has to be taken into account as it may condition the transformation
of the legal meaning from the source text to target texts, particularly
when the concept is the subject of universal transposition through
multiple system-bound channels, rather than as part of a single
institutional translation process of a unique instrument.
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1. Source Text: International Legal Definition
of Genocide

The legal concept of genocide has been chosen as the source text
for this study for three main reasons: it is stable, it is relatively
new and it is defined.

The term and the concept of genocide were coined by the Polish-
Jewish lawyer Raphael Lemkin. In Axis Rule in Occupied Europe:
Laws of Occupation, Analysis of Government, Proposals for Redress
(1944), he proposed the following definition of genocide:

“A co-ordinated plan of different actions aiming at the destruction
of essential foundations of the life of national groups, with the aim
of annihilating the groups themselves. The objective of such a plan
would be disintegration of the political and social institutions,
of culture, language, national feelings, religion, and the economic
existence of national groups and the destruction of the personal
security, liberty, health, dignity and even the lives of the individuals
belonging to such groups. Genocide is directed against the national
group as an entity, and the actions involved are directed against
individuals, not in their individual capacity, but as members
of the national group.” (1944: 79)

Lemkin’s definition served as one the foundations
of the Convention on the Prevention and Punishment of the Crime
of Genocide adopted in 1948,** which encompasses the first legal
definition of genocide:

Article 1

In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such:

% Adopted by the United Nations General Assembly Resolution 260 (I11)
on 9 Decembre 1948 (retrieved from:
https://treaties.un.org/doc/Treaties/1951/01/19510112%2008-
12%20PM/Ch_IV_1p.pdf, accessed 13 February 2019).

* As of today, there are 151 State parties to the Convention and 41 signatories
(UN Treaty Collection, Convention on the Prevention and Punishment of the Crime
of Genocide. Paris, 9 December 1948, retrieved from:
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
1&chapter=4&clang=_en, accessed 26 June 2019).
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(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.
(Convention for the Prevention and Punishment of the Crime
of Genocide, art. 1)

Despite frequent calls for amendments (Schabas 2010: 536 -
40), the international community has agreed upon the definition
of genocide numerous times and over time. Indeed, the international
community has reused, verbatim or with limited changes,
the Genocide Convention definition in numerous treaties®, including
50 years later in the Rome Statute of the International Criminal
Court®. Given its stability at the international level, it can be expected
that the concept of genocide will suffer limited shifts when translated
into national legal languages and legal systems.

Ever since the adoption of the Genocide Convention,
131 States have integrated the definition of genocide into their
criminal system in order to exercise jurisdiction over such crime,
and it has been applied in more or less 40 cases around the world
(Rikhof 2009: 26-38). Hence, given its relative novelty and limited
application thus far, it is still feasible to explore the meaning
of genocide in all its national forms and in its entire scope, from
its genesis to its finality.

The fact that the concept of genocide has been defined
is another important factor. Besides providing textual boundaries
in which to observe shifts (Chesterman 2005: 26), legal definitions
are yet another guardian of meaning stability. Generally speaking,

® Notably in the Updated Statute of the International Criminal Tribunal
for the Former Yugoslavia (adopted by the United Nations General Assembly
Resolution 955 of 8 November 1994, art. 3, retrieved from: http://www.legal-
tools.org/doc/b4f63b/, accessed 8 December 2018) and the Statute of the International
Criminal Tribunal for Rwanda (adopted by the United Nations General Assembly
Resolution 827 of 25 May 1993 and as amended by Resolution 1877 of 7 July 2009,
art. 4, retrieved  from: http://www.legal-tools.org/doc/8732d6/,  accessed
8 December 2018).

® Adopted at the Conference of Plenipotentiaries on the Establishment
ofan International Criminal Court, held in Rome from 15 June to 17 July 1998
(retrieved from: http://www.legal-tools.org/doc/7b9af9/, accessed 14 February 2019).
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legal definitions ‘promote clarity by reducing indeterminacy and help
achieve consistency’ (Saréevi¢ 1997: 153). As far as their translation
is concerned, legal definitions leave little room for creativity
(1997: 158). As for legal definition of international crimes, including
genocide, they are regarded as ‘hard rule’’ that are universal
in application (Van Sliedregt 2012:854) and scholars in the field
of law recommend to ‘align to, or even incorporate, the (exact)
definition of international crimes’ (2012: 849-50).

The assumption is that if this stable, new and well-defined
concept is no longer universal in its domestic forms, a much greater
transformation of other international concepts transposed
at the national level could be inferred by extrapolation. In sum,
the Genocide Convention contains the original meaning of genocide
as agreed upon by the international community. It is the source text
against which domestic definitions of genocide are being compared.

2. Target Texts: Domestic Definitions of Genocide

In 2012, Amnesty International (Al) reported to the Sixth (Legal)
Committee of the United Nations (UN) General Assembly that
118 UN Member States (out of the 193) had implemented
the definition of genocide into their national criminal law (2012: 13).
In order to have an accurate picture of the current state
of implementation of the definition of genocide, we reviewed
the criminal law of the 75 UN Member States that had not transposed
the definition in 2012. As of November 2018, a total of 131 States
have criminalised genocide. Below is a list of those States.

" As opposed to soft rules, forum-specific norms and national rules: “The first tier
of ICL [international criminal law] contains ‘hard’ rules that are universal
in application, e.g., crime definitions. The second tier relates to so-called forum-
specific norms, e.g., distinct rules of procedure and evidence. The third category
of ICL concerns the general part of domestic law where ICL, rather than imposing
a single uniform approach, allows and constrains a ‘margin of state discretion to apply
local law to the prosecution of ICL offences’. The fourth tier consists of ‘default ICL’
in case there is no appropriate or available domestic law to apply. [...] Universality
is found in the core of universally binding law.” (Van Sliedregt 2012: 854)
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Table 1. List of States that have transposed the definition of genocide®.

Albania Cyprus Kyrgyzstan Samoa
Andorra Czechia Latvia Senegal
Ant. and Barb. | Denmark Lesotho Serbia
Argentina Djibouti Liechtenstein Seychelles
Armenia Dominica Lithuania Singapore
Australia Dom. Rep. Luxembourg Slovakia
Austria Ecuador Macedonia Slovenia
Azerbaijan El Salvador Mali Solomon Isl.
Bahamas Eritrea Malta South Africa
Bangladesh Estonia Mauritius South Korea
Barbados Ethiopia Mexico Spain
Belarus Fiji Moldova Sudan
Belgium Finland Mongolia Suriname
Belize France Montenegro Sweden
Bolivia Georgia Nauru Switzerland
B. and Herz. Germany Netherlands Tajikistan
Brazil Ghana New Zealand Timor-Leste
Bulgaria Greece Nicaragua Togo

B. Faso (x2) Grenada Niger Tonga

® State names as per ISO 3166-1 (retrieved from: https://www.iso.org, accessed

22 June 2018).
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Burundi (x2) Guatemala Norway T. and
Tobago
Cabo Verde Guinea Oman Turkey
Cambodia Guinea-Bissau Panama Turkmenistan
Canada (x2) Honduras P. New Guinea | Tuvalu
C. African Rep. | Hungary Paraguay Uganda
Chad Indonesia Peru Ukraine
Chile Irag Philippines UAE
Colombia Ireland Poland UK
Comoros Israel Portugal United States
Congo Italia Rep. D. Congo | Uruguay
Costa Rica Jamaica Romania Uzbekistan
Cote d’Ivoire Kazakhstan Russian Fed. Viet Nam
Croatia Kenya Rwanda (x2) Zimbabwe
Cuba Kiribati Saint Lucia

The group of 71 States marked in bold forms the corpus
of this study, which accounts for a total of 75 domestic definitions
of genocide®. This corpus has been drawn solely on the basis

® There are two definitions for Burkina Faso, Burundi, Canada and Rwanda. Burkina
Faso and Burundi have two definitions of genocide in force (Burkina Faso:
Loi N° 043/96/ADP du 13 Novembre 7996 portant Code pénal,
art. 313 and Loi N° 052-2009/An  du 03 décembre 2009 portant  détermination
des compétences et de la procédure de mise en ceuvre du Statut de Rome relatif
ala Cour pénale internationale par les juridictions Burkinabé, art. 16; Burundi:
Loi N° 1/05 du 22 avril 2009 portant révision du code pénal, art. 195 and Loi n°1 /
004 du 08 mai 2003 portant répression du crime de génocide, des crimes contre
[’humanité et des crimes de guerre, art. 2). Canada has a French and an English
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of a language criterion. It is justified by practical reason, but also
concealed strategic motives.

The method calls for the investigation of the concept
in its natural languages™. It is not realistic to expect sufficient
knowledge of the 76 languages in which the definition of genocide
has potentially been translated into. Therefore, the corpus of national
definitions comprises only legal definitions translated into official
languages in which we are proficient: English, French and Spanish.

Those 3languages are prevalent in the overall state
of implementation of the definition of genocide. Amongst
the 176 potential definitions of genocide in force in the world today,™
almost half of them (42.6%) are written in English, in French
or in Spanish. As shown in the figure below, they are the only
3 languages with a high occurrence level in the overall state
of implementation of the definition of genocide.

definition (Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24, para.
4(3)). Two of the three official languages of Rwanda are English and French
(No. 01/2012/0OL of 02/05/2012, Organic Law instituting the penal code, art. 114).
Like Canada, Mauritius is bilingual English and French, but it has not translated
its definition into French (Act No. 27 of 2011, The International Criminal Court
Act, Schedule Part I1). Like Rwanda, Seychelles is trilingual with English and French
astwo of its official languages, but its definition of genocide is only available
in English (Genocide Act 1969 (Overseas Territories) Order, 1970 (updated through
June 2012), Schedule to the Genocide Act).

19 This study is focused on official languages as reported by Juriglobe (retrieved from:
http://www.juriglobe.ca, accessed 9 March 2018). Any domestic definition in non-
official language (for instance translation into English for information purpose
[e.g. Switzerland [https://www.admin.ch/gov/en/start/federal-law/classified-
compilation.html, accessed 13 February 2019]) has been discarded given that they
have no legal force and can not be interpreted by national courts.

1 Assuming that all unilingual States have one legal definition of genocide, that
all bilingual States have two legal definitions of genocide, and so on. However,
as seen for Mauritius and Seychelles (infra. 6), it is possible that States do not use
all of their official languages in their legislative activities, hence the expression
‘potential definitions of genocide in force in the world today’.
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Figure 1. Languages of the 176 potential definitions of genocide worldwide.
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Not only are those languages salient, but they are also highly
visible. They rank on the top 3 of the global Calvet Barometer
and amongst the top 6 on both scales of source language and target
language for translation’?. Regarded as lingua franca in legal
activities, they also have an historical value (Mattila 2012: 38).
English and French are the official working languages of numerous
international organisations (2012: 40), and are sometimes considered
to be ‘more equal’ than other languages (2012: 44). As for Spanish,
itis an official language of most intergovernmental institutions
and it accounts for an extended linguistic community (2012: 52).

These 3 languages provide a basis for comparative analysis
within the ‘same’ language. Indeed, the source text has been adopted
in all UN languages, including English, French and Spanish.
The transposition process qualifies as intralingual (Jakobson
1959: 233), which corresponds to the highest degree of difficulty
on de Groot’s scale (different legal systems and linguistically related
legal languages [very difficult]) (1987: 800).

Despite their similarities or common origin (Mattila

12 Retrieved from: http://wikilf.culture.fr/barometre2012/, accessed 13 February 2019.
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2012: 177), legal languages are rarely identical. Legal French
of France is not identical to that of Canada or Burkina Faso. The same
scenario applies to legal systems. If it is true that former or actual
territorial dependencies have adopted, to some extent, the legal system
of settlers, they have also retained part of their customary law
and intertwined them in such ways that the result is inextricable
(Scassa 1997: 251-54). It also holds for any movement of the law
across boundaries, for instance the German Civil Code adopted
by China, Greece and Japan; the literal application of the Swiss Civil
Code in Turkey; the adoption of the Code de Napoléon
in all conquered territories, etc. (Oner and Banu Karadag 2016: 336,
note 4). As law is a social phenomenon (Saréevi¢ 1997: 13),
itisbound to grow apart from its origin (Gémar 1995b: 31)
and to acquire its ‘own life’ (Sirois 2000: 538). As a result, legal
languages and systems are unique and scarcely sustain no harm when
crossing linguistic and legal boundaries (Gémar 2008: 327).

In sum, the paradigm at hand potentially accounts
for 131 unique configurations of language and law, which
is ultimately more important in the determination
of the representativeness of the corpus than any other factor. A lack
of diversity would only provide insights into how the concept
of genocide has shifted when transposed into a few contexts
(e.g. group of civil law or unilingual States), whereas highly diverse
contexts of implementation provides a better picture of the extent
to which it might evolve when transposed worldwide. In determining
the representativeness of the corpus, the emphasis has therefore
not been so much on the need to represent each and all linguistic
and legal systems accurately, but rather on the need to include
the broadest range of communicative situations.

All in all, the language criterion is strategic in the sense that
it focuses the analysis on high occurrence languages with high
visibility whilst providing a basis for intralingual comparison in a very
diverse set of contexts. And ultimately, that is why the limitation
of three languages is not so much an obstacle after all.

83



Marie-Hélene Girard: The Transposition of ...

3. Diversity of Language and Law Configurations

The diversity of the corpus in terms of legal and linguistic
configurations covered is illustrated in the figure below.

i 1 1 H i 13,14
Figure 2. Communicative situations of the corpus™*.
Ghana A. and Barb.
P-N.-Guinea Australia
Samoa
Salomon Bahamas
Singapore Uga Barbados
KI o EN Belize
enya 5,6% Domin
Lesotho EN+1 EN+3 I omllfnca
Zimbabwe 1,4% 14% Fiji
EN+L Grenada
Rwanda EN 1L:5,6% y
Seychelles £ 149 e 211,49 - Jamaica
EN+FR+1 o 9/' AL 1,4% "zaznd ITDIL.
Canada 2,8% L 14% . Zealan
Mauritius 1L,1,4% . cL/MUS; 1,4%
EN+FR

CL/CUST/MUS;  CL/CUST; 7,0%
e
Philippines Nt CL/CIV/CUST; Ireland
South Africal 4 5o 2L7,0% 28% Kiribati
EN+18  Nauru

2,8% 31;2,8%

CL/CIv; 11,3%

Saint Luci EN 20;7,0% MWL 7:0% Tonga
aint huca . 1’4%. Plurisystemic Tuvalu
. - FUFR+1 CIV/CUST/MUS;
Djibouti I 1,4% 42,3%
C l CIV/MUS; 1,4% Monosystemic
omoros 57.7%

.rgentina
Bolivia
Chile
Colombia
Costa Rica

Burundi
Chad

CIV; 32,4% Cuba
Dom. Rep.
B. Faso Ecuador
Congc? El Salvador
C. d'Ivoire " Guatemala
Guinea Honduras
Mali Nicaragua
Niger Mexico
RDC F --- Panama
Senegal FR+lsp1 g Peru
1,4% .
Togo Belgium__— .oﬁﬁ Spain
Luxembourg Uruguay

]
Central Afr. Rep. ‘ \\France

Switzerland

Paraguay

3 The following abbreviations are used in the figure: CL (common law), CIV (civil
law), CUST (customary law), MUS (Muslim law), 1L (unilingual), 2L (bilingual), 3L
(trilingual), 4L (quadrilingual), EN (English), FR (French) and SP (Spanish).

14 percentages have been calculated per level (per circle) and rounded so that there are
slight discrepancies from one level to the next (e.g. in the third circle, 9 States
CIV/ICUST+1L equals 12.9% and in the fourth circle, 9 States of CIV/CUST+1L/FR
=12.7%).
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In the middle circle, the corpus of 71 States is divided into
2 groups: monosystemic States and plurisystemic States. There
are slightly more monosystemic States (57.7%) than plurisystemic
States (42.3%).

The second circle further divides the primary groups by type
of legal system. On the right side, monosystemic States are divided
intwo groups: the CIV tradition with 23 States (32.4%)
and the CL tradition with 18 States (25.4%). On the plurisystemic
side, a first section clusters States that have a mixed legal system
influenced in part by CIV. They primarily belong to the CIV/CUST
group (15.5%). A second section accounts for States with a mixed
legal system influenced in part by CL, including 5 States with
a CL/CUST system (7%). The last plurisystemic section accounts
for States with a mixed legal system influenced by both CL and CIV
traditions: 8 out of 10 States of that group have a CL/CIV system
(11.3%). In sum, there are 3 major trends related to legal systems:
1) CIV (32.4%); 2) CL (25.4%); 3) CIV/CUST (15.5%).

The third circle indicates the language situation. More
precisely, it indicates if States have 1, 2, 3 or 4 official languages.
Overall, there are 46 unilingual (64.8%), 18 bilingual (25.4%),
6 trilingual (8.5%) and 1 quadrilingual (1.4%) States. It comes
to no surprise that the dominant group in 4 out of 5 legal situations
is unilingual: 25.4% of the CIV group are unilingual; 18.3% of the CL
group; 12.9% of the CIV/CUST group; and 5.6% of the CL/CUST
group. The only exception is the group of plurisystemic States with
both CL and CIV influence: 8 out of 10 States are bilingual (7%).
Insum, there are 3 major trends related to the configuration
of the legal and linguistic situations: 1) CIV+1L (25.4%); 2) CL+1L
(18.3%); 3) CIV/CUST+1L (12.9%).

The  external circle indicates  the  distribution
of the 3 languages retained (EN, FR and SP). States from
the monosystemic CL group and the plurisystemic group composed
inpart of CL are heavily influenced by the EN language
(18.3% and 5.6% respectively). To some extent, the EN language
isalso salient in the plurisystemic group of States with both CL
and CIV influence: 2 unilingual EN (2.8%), 4 bilingual EN+1 (5.6%),
2 bilingual EN+FR (2.8%) and 2 trilingual EN+FR+1 (2.8%) States.
On the opposite side, the group of monosystemic CIV States
are influenced by the SP language (23.9%). Lastly, French is salient
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in the plurisystemic group of States with CIV influence: 9 unilingual
FR (12.7%), 3 bilingual FR+1 (4.2%) and 1 trilingual FR+2 (1.4%)
States. In sum, the overall trends related to the configuration of EN,
FR and SP by legal and linguistic situations are: 1) CIV+1L/SP
(23.9%); 2) CL+1L/EN (18.3%); and 3) CIV/CUST+1L/FR (12.7%).
The figure shows that, despite being limited to 3 languages,
the corpus provides 3 clusters of States with similar linguistic
and legal configurations, as well as 18 less frequent or ‘marginal’
configurations, including 14 configurations limited to 1 or 2 States.

4. ldentification of Shifts in Target Texts

To explore the transposition and translation process and its effects,
shifts have been identified in target texts, along with their effect
on the meaning (broader, constraint or no effect on meaning).
Two examples of domestic definitions are provided below. Objects
of shifts are underlined, and are followed by a label in-between
brackets identifying its effect and classification as follows: + (broader
meaning), — (constraint meaning) and & (no effect on meaning)®,
LEG (conceptual shift), LEX (lexical shift), SYN (syntactic shift)
and STY (stylistic shift). Numbers following each label refer
to Table 1 (following examples) which provides a brief description
of each shift.

Source Text 1. Lesothan Definition of Genocide.
art. 93. A person [-SYN1] [&STY2] commits an offence
of genocide [DLEX3] if [-STY4] by his or her [@STY5]
act [FSYNG6] or omission [+LEG7] he or she commits [-STY8]
any of the following acts with intent to destroy, in whole or in part, a
national, ethnic [JLEX9], racial, religious group or any other
identifiable group [+LEG10] [+LEG11] -- [ZSTY12]

% Effects are determined in the context of the domestic text and legislation.
For instance, in the Lesothan example (1), the third shift (genocide -> offence
of genocide) has no effect on the global meaning of genocide. On the contrary,
the seventh shift (act - act or omission) expands the concept because in the original
definition (or other dispositions of the text in which it is defined) does not provide
explicitly for the possibility of genocide to be committed by omission.
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(a) killing [FSTY13] members of the group;

(b) causing serious bodily or mental harm to members of the group;
(c) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

and [-STY14]

(e) forcibly transferring children of the group to another group.
(Act No. 6 of 2012, Penal Code Act, 2010, art. 93)

Source Text 2. South African Definition of Genocide.

Part 1: GENOCIDE:

‘genocide” means any of the following conduct [PLEX1]
[FSYN2] committed with intent to destroy, in whole or in part, a
national, ethnic [FLEXA3], racial or religious group, as such:

(a) Killing members of the group;

(b) causing [FSTY4] serious bodily harm or mental harm
[-STY5] to members of the group;

(c) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

or [+STY6]

(e) forcibly transferring children of the group to another group.
(No. 27 of 2002: Implementation of the Rome Statute
of the International Criminal Court Act, 2002, vol. 445, Cape Town

18 July of 2002, art. 1)

Table 2. Brief explanation of shifts identified in Lesothan and South African

definitions of genocide.

Lesotho

South Africa

[-SYN1] acts committed >
persecutor commits

[@STY2] focus on act - focus
on persecutor

[DLEX3] genocide - offence of
genocide

[-STY4] statement - condition

[DSTY5] no gender > male or
female persecutor

[DLEX1] act - conduct
[@SYNZ2] singularisation
[DLEX3] ethnical - ethnic

[DSTY4] uppercase - uppercase
and lowercase

[-STY5] harm > harm and harm

[+STY6] actl; act?; act3; act4; act5
- actl; act2; act3; act4; or act5]
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[DSYNG6] singularisation
[+LEGT7] acts = act or omission

[-STY8] acts committed > a
person commits if he or she
commits

[DLEXO9] ethnical - ethnic

[+LEG10] national, ethnical,
racial or religious criterion - or
any other identifiable group

[+LEG11] assuch > &
[@STY12] colon > m-dash

[DSTY13] uppercase >
lowercase

[-STY14] actl; act2; act3; act4;
acts = actl; act2; act3; act4; and
act5

5. Trends: Object and Effect of Shifts in Translation

A total of 1,021 shifts and their effect have been identified
in the corpus of 75 definitions. Such data provide insight into diverse
phenomena, including translation trends, object of shifts
and movement of the meaning. In other words, they show how
the concept has been modified, what has been modified (the form
or the substance) and the effect of those modifications on the meaning
(broader, constraint or stable meaning).

For example, Figure 3 shows the distribution of shifts
by object and effect.
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Figure 3. Distribution of shifts by object and effect on meaning®®.
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Amongst the 1,021 shifts, 21% (214) are LEG shifts and 79%
are LING shifts, including LEX, SYN and STY shifts. For every LEG
shift, there are more than 3 LING shifts. LING shifts are further
divided by components: 20% of the 1,021 shifts are related to LEX,
32.5% to SYN and 26.5% to STY. The proportion of LEG shifts
(21%) is similar to that of LEX shifts (20%) and overall there are
slightly more SYN (32.5%) and STY (26.5%) shifts.

In the outskirt circle, we distributed shifts by effect. Almost
half of all shifts have no effect (all ‘Null” sections) on the meaning
(44.3%). Shifts with constraining effect (all ‘— sections) cover 33.4%
of all shifts and the remaining 22.3% broaden the meaning (all ‘+’
sections).

Most LEG shifts have a broadening effect (12.4%) and very
few of them have no effect (3.2%). On the opposite side, most SYN
and STY shifts have no effect (16.5% and 15.9% respectively)
and fewer have an expanding effect (2.4% and 2.2% respectively).

'8 The following abbreviations are used in this figure and the followings: LEG (legal
shift), LING (linguistic shift), LEX (lexical shift), SYN (syntactic shift) and STY
(stylistic shift), + (broadening effect), — (constraining effect) and Null (no effect).
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As for LEX shifts, there are slightly more shifts without effect,
but the distribution is more equal: 8.7% without effect, 5.9%
with a constraining effect and 5.4% with a broadening effect.

6. Trends: Object and Effect of Shifts by Context

In the next figures, data on shifts and effect observed
in the 3 dominant groups of States (as reported in Figure 2,
that is: CIV+1L/SP; CL+1L/EN; CIV/CUST+1L/FR) are compared
against the overall distribution of shifts by object and effect
on meaning (Figure 3).

Figure 4. Trend 1: Distribution of shifts by object and effect on meaning.
Base of comparison Trend 1: 17 CIV+1L/SP

X %
) 5
o2

Generally speaking, this group replicates trends identified
in the overall account. Perhaps to some extent, this group of 17 States
defines those general trends. Indeed, the only significant discrepancy
is related to STY shifts. In the overall account, most STY shifts
had no effect on the meaning (15.9%), whereas in trend 1, STY
mostly have a constraining effect (11.2%).

What is more surprising thus is the number of shifts in trend 1.
Indeed, this group represents 22.6% of the corpus (17 definitions
out of 75), yet it covers 49% of all shifts identified (500 shifts
out of 1,021). There is an average 29 shifts per definition, compared
to 13.6 for the base of comparison.
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Given this high number of shifts, we conclude that this group
of States has largely and for the most part adapted the definition
of genocide®’.

Figure 5. Trend 2: Distribution of shifts by object and effect on meaning.
Base of comparison Trend 2: 13 CL+1L/EN

This second group of States represents 17.3% of the corpus
(13 definitions out of 75). We identified 87 shifts'® for an average
of 6.7 shifts per definition. It is a significant drop from the average
number of shifts per definition set at 13.6 for the base of comparison
and that of the previous trend (29).

This group follows more or less the first level of division
(LEG and LING), but in the LING breakdown, we observe fewer
SYN shifts (-10.7 points) and more LEX and STY shifts
(+5.3 and +9.1 points, respectively).

At the effect level (external circle), it is worth mentioning that
60.9% of all shifts have no effect (all ‘Null’ sections). They
are dominant in all groups of shifts, except in the SYN group, where
there is a tied with shifts with constraining effect (10.3%).
Additionally, it is worth noting that most LEG shifts have no effect

' with the exception of Argentina — two shifts (Ley 26.200, Corte Penal
Internacional, 13 de diciembre 2006, art. 2) and the Dominican Republic — no shift
(Cédigo Procesal Penal de la Republica Dominicana, as amended, July 19, 2002,
art. 49).

8 1t is worth noting thus that 26 of the 87 shifts are contained in the definition
of the United States (Genocide Convention Implementation Act of 1987, as amended.
18 U.C.S., §1091).
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(9.2%), whereas in the overall perspective, there are very few LEG
shifts without effect (3.2%).

Overall, we could conclude that this group has integrated
a fair number of shifts, but that a vast majority do not have any effect
on the meaning.

Figure 6. Trend 3: Distribution of shifts by object and effect on meaning.

Base of comparison Trend 3: 9 CIV/ICUST+1L/FR"
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In this last analysis, we identified 132 shifts
in 10 definitions®. It is an average of 13.2 shifts per definition, which
is similar to the overall average (13.6). At the first level (LEG
and LING), we observe an increased number of LEG shifts
(+6.5 points), which translated primarily by an increased number
of LEG shifts with constraining effect (+4.1 points). On the LING
side, there are fewer LEX shifts (-7.1 points), slightly fewer STY
shifts (-3 points) and more SYN shifts (+4.6 points).

On the effect side, 42.5% of all shifts have no effect (all ‘Null’
sections), 32.5% have a constraining effect (all ‘-’ sections)
and 24.9% have an expanding effect (all ‘+’ sections), which
corresponds to the base of comparison. Nonetheless, we identified
slightly fewer SYN shifts with a constraining effect (-2.2 points),

19 There are nine States, but ten definitions because of Burkina Faso (see note 13).

2 Two of the nine definitions cover 31 and 26 shifts respectively: Loi N° 043/96/ADP
du 13 Novembre 7996 portant Code pénal, art. 313 (Burkina Faso) and Loi N° 2003-
025 du 13 juin 2003 modifiant la loi N° 61-27 du 15 juillet 1961, portant institution du
Code Pénal, art. 281.1 (Niger).
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fewer LEX shifts without effect (-4.9 points), much less STY shifts
with a constraining effect (-6.2 points) and an increased number
of STY shifts without effect (+4.2 points).

Overall, this group stands somewhere in between a literal
approach (i.e. fewer LEXshifts) and an adaptation approach,
including a significant increase of LEG shifts with constraining effect.

Concluding Remarks

As highlighted by the analysis of the preliminary results of our study
on the transposition of the legal concept of genocide into 131 national
jurisdictions, the recommendation for an ‘exact’ integration
of the crime of genocide (‘exact’ alignment [Van Sliedregt 2012:
849 -50]) is by no means the rule. Preliminary results demonstrate
the scope and complex dimensions of the large-scale self-reliant
transposition and translation process of the concept of genocide into
domestic legal languages and systems and its effects on the global
concept of genocide. By coupling shifts, effects and communicative
situations, translational trends will be further analysed, taking into
account specific political factors that may influence translational
decisions, and the question of how judges will interpret domestic
definitions and deal with discrepancies. Only then will we be able
to know with more precision how, why and to which extent States
have collectively transformed the meaning of genocide, which they
have in principle all agreed upon.
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