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Abstract This article deals with the topic of mutual admissibility of evidence in the
EU. It presents inability of the forum legit actum principle to overcome problems
related to free movement of evidence and points out the ideas that can be undertaken
in the future.
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1 Introduction

The European Investigation Order (hereafter EIO)1 is a new legislative measure
aimed at facilitating evidence-gathering in criminal matters in the EU, which is be-

1Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal matters, OJ L 130/1 (hereafter the EIO Directive).
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lieved to be more efficient than a freezing order2 or a European evidence warrant.3

An EIO is to be issued for the purpose of having one or several specific investigative
measures carried out in the state executing the EIO with a view to gathering evidence.
The instrument applies to all investigative measures aimed at gathering of evidence,4

as well as at obtaining evidence that is already in the possession of the executing
authority (Article 1(1) of the EIO Directive).

The EIO, however, is not free from conceptual weaknesses which will hamper
its cross-border efficiency. In particular, the Directive is not accompanied with rules
facilitating mutual admissibility of evidence gathered using the EIO, which is the key
to its effectiveness. Therefore, this article will clarify some features of the topic of
mutual admissibility of evidence, and point out the ideas that can be undertaken in
the future.

2 Uncompleted path towards mutual admissibility of evidence in the EU

The question of how to address the admissibility of evidence gathered in a cross-
border context is of long standing both within the European Union and in the context
of Council of Europe cooperation in criminal matters.5

The 1959 Convention6 (often called a ‘mother treaty’), which was originally the
sole legal basis for mutual legal assistance between the EU member states, relied on
the locum regit actum principle (Article 3), according to which any letters rogatory
relating to a criminal matter are to be executed by the requested party in the manner
provided by its own law. In other words, the locus regit actum principle assumes that
the decisive element in determining the applicable law is the location of the evidence
or the investigative measure. This concept, however, is incapable of overcoming dif-
ferences between national procedures, as a result of which sometimes information
gathered in a requested member state can not be used in the requesting state because
the way the information was obtained in the former does not fit the national procedu-
ral requirements of the latter.7

2Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of
orders freezing property or evidence, OJ L 196/45.
3Council Framework Decision 2008/987/JHA of 18 December 2008 on the European evidence warrant
for the purpose of obtaining objects, documents and data for use in proceedings in criminal matters,
OJ L 350/72.
4Save for Art. 3 of the EIO Directive.
5The topic has also been widely discussed by academic scholars, see in particular: Vermeulen/De
Bondt/Van Damme [15], pp. 254; Vermeulen [16], pp. 51; Armada [1], pp. 8–31; Bachmaier Winter [2],
pp. 580–589; Daniele/Calvanese [3], pp. 354–391; Depauw [5], pp. 82–98; Gane/Mackarel [6], pp. 98–
119; Gless [7], pp. 121–130; Heard/Mansell [8], pp. 353–367; Lach [10], pp. 107–110; Ruggeri [12],
pp. 231; Ryan [13], pp. 259; Spencer [14], 29–38.
6European Convention on Mutual Assistance in Criminal Matters, Strasbourg, 20.4.1959, European Treaty
Series No. 30.
7Vermeulen [16], pp. 41–42.
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Therefore, in order to maximise the chances of evidence gathered abroad being
admissible, a new 2000 EU Mutual Legal Assistance Convention8 provides a new
approach—the forum regit actum principle (Article 4 of the 2000 Convention). Ac-
cording to this principle, a requested member state which is executing a request must
comply with the formalities and procedures expressly indicated by the requesting
member state. The reason for this provision is to facilitate the use of information
gathered by mutual assistance as evidence in subsequent proceedings in the request-
ing member state. The words ‘formalities and procedures’ should be interpreted in a
broad sense and may include, for example, the situation where a request indicates that
a representative of the judicial authorities of the requesting member state or defence
representative must be permitted to attend the taking of evidence from a witness. On
account of the burden this might place on the requested member state, the requesting
member state should set out only those formalities and procedures which are indis-
pensable for its investigations. The requested member state can only refuse to give
effect to the formalities and procedures in question where they are contrary to its
fundamental principles of law or where the Convention itself expressly states that the
execution of requests is governed by the law of the requested member state.9

Therefore, Article 4 of the Convention shifts the balance of mutual assistance so
as to require where possible that assistance be provided in a manner requested by
the requesting member state. This approach has been subsequently copied from mu-
tual legal assistance instruments into mutual recognition instruments, namely to the
freezing order (see Article 5.1 of the Freezing Order Framework Decision) and Euro-
pean evidence warrant (see Article 12 of the European Evidence Warrant Framework
Decision).

Whilst the forum regit actum principle formed the basis for EU-cross border coop-
eration, the concept of mutual admissibility of evidence was put forward in the Tam-
pere conclusions. This new approach assumes that evidence lawfully gathered by one
member state’s authorities should be admissible before the courts of other member
states, taking into account the standards that apply there.10 The concept of mutual
admissibility of evidence subsequently emerged in the programme of measures to
implement the principle of mutual recognition (which states that the aim of orders for
the purpose of obtaining evidence, is to ensure that evidence is admissible)11 and in
the Green Paper of 2009 on obtaining evidence and securing its admissibility.12

At the time, however, the idea of mutual admissibility of evidence was more wish-
ful thinking than a realistic concept. First of all, differences deriving from differing
legal systems and approaches to evidentiary issues still exist between member states

8Convention of 29 May 2000 on Mutual Assistance in Criminal Matters between the Member States of
the European Union, 12.7.2000, OJ C 197/1, hereinafter: the 2000 EU MLA Convention.
9See Explanatory Report on the Convention of 29 May 2000 on Mutual Assistance in Criminal Matters
between the Member States of the European Union, 29.12.2000, OJ C 379/7, p. 11.
10European Council, Presidency Conclusions, Tampere, 15 and 16 October 1999, p. 36.
11Programme of measures to implement the principle of mutual recognition of decisions in criminal mat-
ters, OJ C 12, 15.1.2001, p. 10.
12Green Paper on obtaining evidence in criminal matters from one Member State to another and securing
its admissibility, Brussels, 11.11.2009, COM (2009), 624 final.
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in the field of evidence gathering.13 This may lead to situations where, given the dif-
ferences between national procedures, evidence gathered in one member state will
not be admissible in another member state because the way the information was ob-
tained does not fit the latter’s procedural requirements. These differences, therefore,
may have a negative impact on mutual trust between member states, raise questions as
to the status of evidence gathered in the course of EU cross-border cooperation, and
make the concept of mutual admissibility of evidence simply unrealistic. Secondly,
it is doubtful whether the forum regit actum principle is in line with the philosophy
of mutual recognition14 and capable of accommodating admissibility concerns in the
EU. In the academic literature the following conceptual flaws and weaknesses of fo-
rum regit actum have been reported:

– forum regit actum does not involve a commitment to accepting the admissibility of
evidence gathered in accordance with the principle, which means that a request to
take certain formalities or procedures into account does not ensure that the effort
applied in gathering evidence will be rewarded with admissibility;

– it has very limited effect on the level of admissibility due to the fact that it applies
only in a one on one relationship and has no potential to ensure admissibility within
the entirety of the EU;

– it lacks transparent rules in terms of the lawfulness of the way evidence is gathered;
– the forum regit actum principle applies only in the case of gathered evidence, mean-

ing that already existing evidence cannot fall within its scope.15

Therefore, it is highly questionable whether the concept of mutual admissibility of
evidence, as set in the Tampere conclusions, can be achieved by means of the forum
regit actum principle.

Good news is that the Treaty on the Functioning of the European Union16 (here-
after TFEU) has offered an alternative to forum regit actum, opening the possibility
of adopting minimum rules concerning, among other things, mutual admissibility of
evidence Article 82(2) provides

‘To the extent necessary to facilitate mutual recognition of judgments and ju-
dicial decisions and police and judicial cooperation in criminal matters having
a cross-border dimension, the European Parliament and the Council may, by
means of directives adopted in accordance with the ordinary legislative pro-
cedure, establish minimum rules. Such rules shall take into account the differ-
ences between the legal traditions and systems of the Member States. They shall
concern: (a) mutual admissibility of evidence between Member States [...]’

Adoption of these rules would mean that, in the context of EU cooperation in crimi-
nal matters, evidence would have to be gathered according to commonly agreed min-

13Vermeulen [16], De Bondt/Van Damme [4], p. 254; Kusak [9], p. 243.; Ligeti [11], p. 1096; Ryan [13],
p. 259.
14De Bondt/Vermeulen [4], p. 71, 72.
15Vermeulen [16], pp. 42–43.
16Consolidated version of the Treaty on the Functioning of the European Union, 26.10.2012, OJ C 326/1.
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imum standards, complemented by per se admissibility of evidence gathered in ac-
cordance with these.17

The idea of common minimum standards was subsequently addressed in the fol-
lowing policy documents:

– the Green paper on obtaining evidence in criminal matters from one Member State
to another and securing its admissibility,18 which states:

‘there is therefore a risk that the existing rules on obtaining evidence in crim-
inal matters will only function effectively between Member States with sim-
ilar national standards for gathering evidence (...) The best solution to this
problem would seem to lie in the adoption of common standards for
gathering evidence in criminal matters’ (see pp. 5–6)

– the Communication from the Commission to the Council and the European Par-
liament Communication on the mutual recognition of judicial decisions in crim-
inal matters and the strengthening of mutual trust between Member States,19

point 3.1.1.3 of which on p. 7 states:

‘Cross-border court actions entail the possibility for evidence gathered in
one Member State to be used in another. But respect for defence rights en-
tails certain minimum rules on the gathering of evidence being observed
throughout the Union. The Commission will issue Green Paper in 2006 on
the basis of a study proposing a minimum harmonisation exercise regarding
standards for the gathering and disclosure of evidence, admissibility crite-
ria and possible exceptions. Following in-depth consultation on the basis of
these two Green Papers, the Commission will present a proposal for a Frame-
work Decision on the presumption of innocence and minimum standards on
the gathering of evidence’

– the Communication from the Commission to the European Parliament and the
Council An area of freedom, security and justice serving the citizen,20 point 4.4.2
of which on p. 17 states

‘The Union is establishing a comprehensive system for obtaining evidence
in cross-border cases (. . . ) Other avenues to be explored are (. . . ): min-
imum principles to facilitate the mutual admissibility of evidence be-
tween countries, including scientific evidence.’

– the Communication from the Commission to the European Parliament, the Coun-
cil, the European Economic and Social Committee and the Committee of the Re-
gions Delivering an area of freedom, security and justice for Europe s citizens.
Action Plan Implementing the Stockholm Programme,21 which mentions (at p. 18
thereof)

17Vermeulen [16], p. 45.
18Brussels, 11.11.2009, COM (2009) 624 final.
1919.5.2005, COM (2005) 195 final.
20Brussels, 10.6.2009, COM (2009) 262 final.
21Brussels 20.4.2010, COM (2010) 171 final.
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‘Action: Legislative proposal to introduce common standards for gather-
ing evidence in criminal matters in order to ensure its admissibility.’

Notwithstanding Article 82(2) TFEU and the above-mentioned policy documents, the
EU has not taken any steps forward and still operates under the assumption that do-
mestic incompatibilities between national rules for evidence-taking and, accordingly,
the concept of mutual admissibility of evidence, may be accommodated by the forum
regit actum principle. Therefore, the EIO directive still states that ‘the executing au-
thority shall comply with the formalities and procedures expressly indicated by the
issuing authority unless otherwise provided in this directive and provided that such
formalities and procedures are not contrary to the fundamental principles of law of
the executing state’. (Article 9(2)).

Article 9(2) of the EIO Directive is not just the lack of progress. Introducing an
instrument aimed at evidence-gathering without standards ensuring its admissibility,
as provided for in Article 82(2) TFUE, is a step backward and missed opportunity to
finally shape the so far non-existent concept of mutual recognition of evidence. Once
the European Investigation Order is in force, the EU legislative focus on evidence
will be gone and it will be difficult to re-address it in the nearest future.

3 The concept of common EU minimum standards for
evidence-gathering

The biggest added value of the concept of common minimum standards is that, in
contrast to the forum regit actum principle, it has the potential to finally tackle admis-
sibility concerns in the EU.22

First of all, common EU minimum standards correspond with the mutual recogni-
tion philosophy by enhancing mutual trust between member states as to how evidence
is issued and gathered.

Moreover, minimum standards have the potential to accommodate the weaknesses
of forum regit actum. First, gathering of evidence under commonly agreed minimum
standards would be complemented with per se admissibility, which resolves the prob-
lem of uncertainty of forum regit actum and facilitates cooperation since the rules
would not vary depending on the member states concerned. Secondly, due to the fact
that common standards would be applicable within the entirety of the EU, the evi-
dence gathered in accordance with these would enjoy per se admissibility status in
all member states, not only in one-to-one relations as in the case of forum regit ac-
tum. Thirdly, minimum standards would consist of transparent rules as to the way
evidence is gathered, which could do away with dilemmas as to the lawfulness of the
procedure.

Article 82(2) TFEU permits the introduction of minimum standards where such
standards are necessary to facilitate EU cross-border cooperation, which means that
evidence gathered in a merely domestic context falls outside this scope. Due to the
fact that the European Investigation Order also applies to already extant evidence,

22Vermeulen [16], pp. 44–45.
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there is a risk that it would cause a frustrating distinction in the admissibility of ev-
idence gathered in the EU cross-border context (under commonly agreed standards)
and in a domestic context (gathered under domestic rules and transferred to the is-
suing state). This problem could be resolved by introducing minimum standards for
all evidence-gathering, which would mean their application also in merely domes-
tic proceedings. This idea seems realistic since the current adoption of a number of
instruments in criminal procedures shows that member states are not too strict in in-
terpreting Article 82(2) TFEU and adopt minimum rules that are applicable also in a
merely domestic context.23

Arriving at common EU minimum standards would require balancing the search
for overcoming national diversities, on the one hand, and accepting the fact of in-
ternational diversity on the other. Since these standards are to be ‘minimum’, they
should be based on or, at least, drafted in line with the common fundamental rights
and norms developed by the European Court of Human Rights in Strasbourg. For the
same reason, member states would still be able to extend these standards in order to
provide a higher level of protection. However, mutual recognition of evidence across
the EU would be achieved by following the commonly agreed minimum, irrespective
of upgraded domestic rules.

4 Common EU minimum standards for evidence-gathering: a feasible
scenario?

The concept of EU minimum standards and its impact on the mutual recognition of
evidence, even though abandoned by the EU, have been investigated by academic
scholars.24 For instance, a study on telephone tapping and house searches based on
six sets of laws 25 proved the feasibility of coming to various types of common EU
minimum standards. The research first detected the factors that might hamper mutual
recognition of evidence gathered from telephone tapping and house search and, sec-
ondly, derived minimum standards with regard to these factors with a view to enhanc-
ing mutual trust between member states regarding methods of evidence-gathering.
The research showed that:

– irrespective of the name tag of the issuing authority, if member states ensured that
bodies appointed to grant both measures guaranteed minimum protection against
arbitrariness, the evidence gathered upon their decisions could constitute per se
admissible evidence, even if in a similar domestic case the measure would require
the involvement of a different body (e.g., a judicial body);

– if member states ensured the availability of both measures with regard to cases con-
cerning the offences listed in Article 2(2) of the Council Framework Decision of

23Vermeulen [16], 44–47; Kusak [9], 31–33.
24Vermeulen/De Bondt/Van Damme [15], pp. 254; Vermeulen [16], pp. 51; Depauw [5], pp. 82–98;
Kusak [9], pp. 243.
25The doctoral research was carried out at Adam Mickiewicz University and at Ghent University. The
entire body of research is published as a book entitled Mutual admissibility of evidence in criminal matters
in the EU. A study of telephone tapping and house search, Maklu (2016).



398 M. Kusak

13 June 2002 on the European arrest warrant and the surrender procedures between
Member States 26 it would do away with discussions about the mutual allowance
of the measures and result in per se admissible evidence gathered upon common
minimum materiae standards. (In cases not concerning these offences, the member
states might still subject the execution to the domestic admissibility requirement);

– mutual trust could also be significantly enhanced by introducing the same mini-
mum standards with regard to places and time frameworks in which the measures
may be conducted;

– if member states accepted a mutual approach to personae, including the scope
of persons concerned and groups granted special treatment, evidence gathered
through these persons would constitute per se admissible evidence and ensure a
common level of protection for these persons in the EU;

– persons whose rights were infringed could be granted common minimum standards
related to effective legal remedies, although these remedies might differ between
member states and might apply at different stages of proceedings. The feasibility
of effectuating these remedies could be enhanced by adopting common standards
for the notification of the measures.

The study also revealed that not all incompatibilities between member states require
unification at EU level, but only these which may have a negative effect on mutual
trust. These types of measures should be selected on the basis of their intrusive char-
acter, the questionable admissibility of evidence gathered, or expected differences
between member states that could potentially obstruct mutual admissibility of evi-
dence. It is noteworthy that, thus far, progress towards common standards has also
been made with regard to expert,27 forensic and electronic evidence.28

The outcome of the studies reveals both the academic feasibility of arriving at
EU minimum standards for two measures, and its positive impact on the idea of mu-
tual recognition of evidence. Hopefully, it will also give rise to further study and
legislative initiatives on this topic. These minimum standards could subsequently be
adopted by means of a directive regarding minimum standards for gathering of ev-
idence, which could finally shape the concept of mutual recognition of evidence in
criminal matters in the EU.

5 How to deal with admissibility of evidence gathered using the EIO?

Due to the lack of EU common rules, admissibility of evidence gathered using the
EIO is still governed by the domestic law of the member states concerned (both the
issuing, which seeks for evidence, and the executing, which may subsequently use it
in domestic proceedings).

In this context it is noteworthy to mention that, even if all member states develop
complex and protective domestic approaches to the admissibility of evidence, these
domestic rules are not scrupulously applied when it comes to evidence gathered from

26OJ L 190/1.
27De Bondt/Vermeulen [4], pp. 71–72.
28Depauw [5], pp. 82–98.



Mutual admissibility of evidence. . . 399

abroad. First, this follows from the fact that member states usually lack domestic rules
regarding the admissibility of evidence collected abroad (the example of legislation
which directly address admissibility of foreign evidence, which differs from domes-
tic standards, is Poland and its Article 587 of the Code of Criminal Procedure. The
article concerned accepts any foreign items provided the manner of conducting the
procedure is not contrary to the legal order of the Republic of Poland). Secondly, it is
safe to say that some member states are more tolerant and flexible in their approaches
to foreign evidence.

Leaving member states without common rules enhancing the admissibility of ev-
idence gathered using an EIO may result in confusion and problematic distinctions
between the status of evidence gathered in a cross-border EU context and domesti-
cally. Moreover, it gives rise to a risk that member states will take varying approaches
to the issue, which might involve the following:

– relying on lex locus legislation and using foreign requirements with regard to ad-
missibility of evidence;

– relying on lex forum legislation and using the same model of control that applies
to evidence gathered nationally;

– limiting the domestic model of control to general principles, such as the legal order
or fundamental rights;

– ignoring both the foreign and domestic models of control and automatically recog-
nising the evidence as regular.29

Despite the lack of common standards, member states arguably ought not to exclude
evidence gathered under different rules to those provided for under its domestic law.
In case of doubt, the decision as to whether such evidence will nonetheless be admis-
sible could be made on the basis of the balancing test verifying the impact of evidence
on fundamental EU rights, especially the right to a defence, in view of determining
the fairness of the procedure and its compliance with Article 6 of the European Con-
vention of Human Rights.

6 Conclusions

The EU, when developing the EIO directive, did not take advantage of Article 82(2)
TFEU which allows for the introduction of common EU minimum standards facili-
tating the admissibility of evidence. Instead of this, the EIO still relies on the forum
regit actum principle, which has questionable potential to ensure mutual recognition
of evidence in the EU. Therefore, there is a risk that the existing rules on obtaining
evidence in criminal matters will only function effectively between member states
with similar national standards for evidence-gathering.

Operating under common EU minimum standards would introduce a new system
of admissibility for evidence gathered in a cross-border EU context. It would mean
breaking with the forum regit actum principle and basing the use of foreign evidence
on commonly agreed, minimum procedural requirements derived from fundamen-
tal rights. Applying these standards to evidentiary measures in the domestic context

29Kusak [9], pp. 169–174.
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could also facilitate the use of the EIO with regards to the transfer of already existing
evidence.

The reality, however, is that practitioners are still confronted with case-by-case
efforts to enhance mutual admissibility of evidence (by applying the forum regit ac-
tum principle), and with questions of admissibility triggered by incompatibilities in
evidentiary proceedings.
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