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25 years and had not been adapted to tackle today’s challenges.”?
A new law was eventually drawn up, published and
presented to Parliament.

The Co-operative Societies Act 2001 is the third legal
instrument passed in the course of this century specifically
aimed at establishing a suitable legal framework for
the formation and operation of co-operatives. The three
enactments are:

@)

(ii)

(iii)

The Co-operative Societies Ordinance of 1946

This wasintroduced by Ordinance No. XXXIV of 1946,
adopted on the 8 July 1946 and brought into force
on the 12 December 1946. Its stated purpose was “to
provide for the constitution and regulation of cooperative
societies” .

The Co-operative Societies Act of 1978

This Act was listed as Chapter 278 of the Laws of
Malta and was brought into effect on the 16 April,
1979. Its stated purpose was “to provide, in place of the
Co-operative Societies Ordinance, 1946, for the constitution,
registration and control of co-operative societies and for
matters connected therewith...”.

The Co-operative Societies Act of 2001

This more recent Act describes itself as “An Act to
provide for the constitution, registration and control of
co-operative societies and for matters connected therewith
or ancillary thereto.” It is listed as Chapter 442 of the
Laws of Malta.

Originally, the intention was to revise, improve and
update the provisions of the 1978 Act, not to replace it. It
was feltthatalimited exercise, capable of being undertaken
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The Constitutional Context

The Constitution and co-operativesin the same sentence.
The Constitution is where all law acquires its legitimacy.
Itis the basis of legality in our country, adocument which
establishes the different arms of the state and which
assigns legislative authority to Parliament. Chapter 11
of the Constitution sets out a “Declaration of Principles”.
This occupies articles 7 to 21 of the Constitution. These
principles aredescribed as “fundamental to the governance
of the country”. Article 20 lists the “encouragement of
cooperatives” as one of the fundamental principles to
which the State must adhere. The full statement is: “The
State recognises the social function of cooperatives and shall
encourage their development.”

Regrettably, these principles are not so fundamental
as they may not be enforced in a court of law,” although
it remains a duty of the state to “apply these principles
in making laws”* This official recognition of the social
importance of co-operatives in the highest law remains
significant despite its non-enforceability.

Arguably, these principles seem to reside in a kind of
no man'’s land, simultaneously law and non-law. On the
one hand, they carry moral authority and provide a useful
expression of intent and values. On the other, they offer
a potentially negative precedent and a legal hodgepodge
seeing that it is of the essence of law to be binding and to
create rights and obligations.

Returning to the co-operative context, an analogous
question arises. A new formulation has been articulated
for the re-stated Co-operative Principles (see further
below) under Part III of the 2001 Act.
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The Co-operative Societies Act of 1978 disclosed a more
evident interest in the underlying economic performance
of registered co-operatives. In fact, the 1978 Act required
the Board to monitor how registered co-operatives were
actually performing and to offer them assistance. The Board
was also specifically called upon to try “to help cooperative
societies toincrease their efficiency” ’ arequirement which does
not feature in the recent 2001 Act or in company law.

The Transition from the 1978 Act to the 2001 Act

When the new Act was being designed, steps were taken
to ensure that business could carry on as usual without
any unnecessary disruption. This is an issue which always
needs to be tackled with care whenever a particular legal
framework is being altered, and especially when an entire
law is being replaced. In these instances, one is bound to
find what are often referred to as transitional arrangements.
These would explain when, how and to whom the new
provisions would apply. The Co-operative Societies Act
2001 was broughtinto force on the strength of Legal Notice
49 of 2002. The transitional arrangements were laid down
in some detail in the same Legal Notice'’, which brought
the Act into force in three stages. All the articles of the new
Act are now in force."

With theadoption of the Co-operative Societies Act 2001,
the 1978 Act was repealed.”? None of its provisions remains
in force and it is now consigned to legal and co-operative
history. The new Act contained in-built mechanisms to
guarantee the full legal and practical continuity of the
Co-operatives Board and of the co-operatives already
registered and operating under the previous law.” This
step ensured that no needless uncertainties or gaps would
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made available by the new Act. It would be useful at this
stage to identify some of the various options that may now
be exercised by a co-operative society in the preparation
of its statute:

(a)
(b)

(©

(d)

(e)
)
(g
(h)
6y
G
(k)

@

(m)

it may establish a Supervisory Board;

it may provide for the duration of appointment of
members on the Supervisory Board;
it may provide that the members of the Committee of
Management retire by rotation and may provide for
the election of runners-up;
it may provide for certain restrictions on members’
activities and may impose penalties for breaches
thereof;
it may impose penalties for infringement of the
statute;
it may contain rules on conflict of interest and
competition;
it may allow meetings to be held electronically;
it may refer disputes to Malta Arbitration Centre;
it may state maximum rate of dividend payable to
members;
it may allow commercial partnerships to become
members of the society;
it may establish special qualifications for
membership;
it may provide alternative rules on voting rights;
it may require that a motion for the dissolution of a
society be confirmed at a second general meeting.
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law now requires them to be respected and adhered to
by all persons applying and interpreting the provisions
of the Act.”

Co-operatives and their controllers as well as the Board
and its employees are now required to consider these
extraordinary principles as fundamental to their policies
and day to day co-operative activities. In this sense, it
appears safe to suggest that the co-operative principles
now enjoy a freshly enhanced status, and are certainly no
longeravaguemission statement. Whether thisis sufficiently
understood or applied in practice is of course a moot point.
It would be interesting to gauge whether and how far these
guiding principles effectively influence and inspire the
daily workings and decisions of co-operatives and of the
Co-operatives Board.

Selected new features of the 2002 Act

Space does not permit a complete identification and
analysis of all the changes and new concepts introduced
in the new Act. Still, this paper cannot fail to highlight
some of the interesting features in the recent co-operatives
law and to briefly comment on their implications. What
follows is a personal and selective list.

Competition law

A complete novelty, article 40 of the new Act is where
co-operative law meets competition law. It attempts to
resolve the possible conflict that may arise between the
law governing fair competition, anti-cartel and restrictive
agreements on the one side, and co-operative statutes
and agreements with members-producers on the other.
Certain restrictive agreements are often entered into
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106 and 107 define in some detail the procedures for the
recognition of the Apex by the Board, including a number
of basic formal requirements that it needs to satisfy. The
Apex organization is today a member of the International
Co-operative Alliance.

The role of the Minister

Various provisions of the 1978 Act handed discretionary
powers of intervention to the Minister politically responsible
for co-operatives. More enlightened thinking criticized these
powers as troubling and unacceptable. In the new Act,
the Minister’s intrusion in co-operative matters has been
greatly curtailed, with most of the offending provisions
either withdrawn or suitably trimmed.

Article 20(4) allowed applicants to appeal to the Minister
from a Board decision rejecting an application to register
a society. Article 26(8) of the 1978 Act allowed an appeal
to the Minister from a Board decision rejecting a proposed
amendment to a society’s statute.”

Articles 109, 110 and 102 of the 1978 Act elevated the
Minister tothe position of final arbiter over certain classes of
disputes between parties involved in or with co-operatives.
This allowed him to prevail over the Board acting in its
regulatory roleand put him at par with the Courtof Appeal.
Thelaw hasremoved these powers and now seeks to direct
these disputes towards arbitration.

The Minister’sright to give directions to the Board toohas
been slightly but significantly re-visited. The relationship
between the Ministerand the Board is primarily governed by
article 8. While largely reproducing the old article 8, itnow
pointedly requires the Minister to issue his directions “in
writing”. The Board remainsobliged to provide information
to the Minister, but now only to enable him to exercise his
functions under the Act, and in particular to issue policy
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partnership) may only hold shares in a co-operative “where
the statute specifically so permits”. Members aretherefore free
to make up their own minds on this question.

Subsidiary companies

New article 22 (3) now specifically recognizes that within
certain parameters, a society may become a parent society
and establish subsidiary companies.® The parametersrequire
the subsidiary “to fulfil, promote, complement or advance the
objects” of the co-operative, to keep it adequately informed
of itsactivitiesand to takeintoconsiderationits wishes. This
new rule seeks to extend, in a sensibly restrained manner,
the range of commercial opportunities and arrangements
that co-operativescan now enter into,an underlying motive
behind several changes introduced in the 2001 Act.

Conversions

It has now become, at least on a conceptual level, possible
to convert a co-operative society into a commercial
partnership,and vice versa. The precise legal mechanism to
enable either process to happen has not yet been provided.
Indeed, article 108 (4) foresees the issuing of regulations by
the Minister for this purpose. The article makes a reference
to the relevant articles in the Companies Act, which
however do not yet permit or recognize the conversion
of a commercial partnership into a co-operative or other
entity not regulated by the Companies Act. This means
thatappropriateamendments tothe Companies Act would
have to precede the issue of any such regulations.

Public sector co-operative schemes

Public sector co-operatives present particular
characteristics.*! A few societies had been registered under
the 1978 Act, which however did not specifically recognize
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As was the case in the previous Act, the Co-operative
Societies Act of 2001 lists a number of mandatory posts
that have to be filled by society officials. These posts have
to carry the specific designations laid down in the Act.
Another mandatory requirement is the appointment of
an auditor. These posts are mandatory for all societies,
without distinction. These are minimum requirements and
they do not exclude additional appointments; provided,
it would seem, that any additional appointments do not
adversely affect the powers and functions of the statutory
organs and officials.

Every Co-operative is obliged to make formal
appointments to the following posts:

(a) the committee of management™;

(b) thefollowing officials: aPresident™,a Vice-President®,
a Secretary*, and a Treasurer”;

(c) the auditor®.

The new Act has confirmed the requirement for every
co-operative to have a committee of management, roughly
comparable to the board of directors of a company. Its
functions are listed in article 74 while its “Conduct of affairs”
is described in article 76.

These two rules owe their origin to the 1978 Act* and
constitute a truly inspired piece. These two articles taken
together in fact outline perhaps the earliest local example
of a minimum corporate governance statement. They lay
down a sufficiently well-phrased benchmark of behaviour
and performance to be expected from the members of a
committee of management. The slightly updated 2001
statement now require members to exercise “the prudence
and diligence of ordinary persons of business” and toimplement
“proper and prudent accounting policies”. Itholds them jointly
and severally liable for any losses occasioned through
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or wishes of its members, to set up a board to operate
as a second tier of management authority. No similar or
equivalent structure is known to our company legislation.
Article 78, now discontinued, described the various and
surprisingly wide functions of the board.

In practice, small co-operatives often failed to muster
sufficient officials to man the board or found it too costly.
Local experience also revealed that some societies actually
operated (and seemingly well) without a board, although
strictly this constituted a breach of the Act. Regrettably,
where a functioning supervisory board had been set up,
uncertainties and confusion often arose as how it co-
existed with the committee of management. It seems that
some boards were unable to shake off the temptation to
double-guess the committee of management’s decisions
and attempted to dictate matters to it. One main cause
of this overlap was the broad terms in which the board’s
functions were formulated in article 78.

The new law has sought to restore some order and to
reduce the potential for overlap or confusion of roles.
One significant and welcome remedy is making the
supervisory board* no longer mandatory but optional.
It is now set up only if it is either required by express
provision of the statute; or is required by a resolution of
the general meeting.

Where set up, the board is answerable and reports to
the general meeting. The board is expected to assist the
committee of management “in the effective and efficient
running of the society”* and to monitor the management
and to guarantee legality. The board is not there to obstruct
or undermine management or try to take decisions in
its place. Should the supervisory board wish to send an
urgent message to the members on matters falling under
its competence, it has been given the extraordinary right to
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society is obliged to hold an annual general meetings and
article 66 (broadly equivalent to former article 59) very
usefully specifies in detail the matters that such meetings
are required to consider. In brief, these include:

(a) the approval of the financial statements;

(b) the appointment of the committee of management;

(c) the appointment of the supervisory board, if any;

(d) the consideration of any proposed amendments to
the statute;

(e) the consideration of the auditor’s report;

(f) the appointment of the auditor;

(g) the consideration of the distribution of the net
surplus;

(h) the determination of the maximum borrowing limit
of the co-operative;

(i) the hearing of appeals and complaints in respect of
certain decisions of the committee of management;

(j) the payment of honoraria, fees and other
remuneration.

The Act also regulates in some detail the procedures to
be followed at general meetings, the quorum required and
the keeping of minutes. New rules governing the manner
of appointing of the committee of management have also
been introduced.

The Auditors

The 2001 Act expects a high standard of performance from
co-operatives and their officials. To this end, the law lays
down several stringent rules relating to proper record-
keeping and the need to adopt proper management and
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auditor of a co-operative from accepting appointment
unless he hasbeen vetted and authorised by theBoard. This
rule has been removed. The recent amendments have also
doneaway with the previous grandmotherly rule whereby
the Board was obliged to vet and approve the fees that an
auditor was proposing to charge a co-operative for his
services. Under the new Act, any person qualified to act
as auditor of a company in terms of company legislation
is considered qualified to audit cooperatives.*

Article 96 of the 1978 Act was another important rule
which hasbeenre-visited. Thisarticle, whose originmay be
traced to the practice under the 1946 Ordinance, made the
Co-operatives Board responsible “to supervise the auditing
of every society”. Now considered archaic, intrusive and
disrespectful to the auditing profession, the rule has been
eliminated from the 2001 Act.

The rules governing the status and duties of auditors in
the 2001 Act have been updated to take into account recent
developments in the auditing profession and in auditing
and accounting standards. Article 49 requires the auditor
toascertain whether the Management Board complied with
the provisions of the Act, with the statute and with good
accounting practice.

Section 41 of the 1978 Act regulated the audit of the
financial statements of a co-operative. The auditor was
required to confirm “whether the financial statements show
fairly the financial transactions and the state of affairs of the
society”. He was also obliged to report directly to the Co-
operatives Board “any irreqularity disclosed by the inspection
and audit that is, in the opinion of the auditor, of sufficient
importance to justify his doing so”.

Indeed, the 1978 Act may have been the firstlaw in Malta
tointroduce a tentative form of mandatory whistle-blowing.
Article 41 required an auditor to immediately notify the
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The Co-operatives Board

Fundamental to the regulatory structure of the 1978 Act
was the creation of a new licensing and supervisory public
authority knownasthe Co-operatives Board. The Actassigned
the Board extensive powersand functionsintended toenable
it to play the central role in the supervision, performance,
conduct and promotion of the co-operative movement, and
inthegeneral administrationofthe Act. Indeed, theextensive
role and considerable powers of intervention assigned to the
Board probably constituted themost extraordinary feature of
the now repealed Act. These powers were unduly intrusive
and went beyond what a normal regulatory agency would
need to exercise its functions effectively. While seeking to
rectify this situation, the 2001 Act has nonetheless retained
and confirmed the central role of the Board but has made
a less intrusive instrument. It has chipped away at several
powers no longer considered justified or necessary.

The 2001 revisions in this area respond to the need to
re-adjust the focus of the Board’s role in the new legislative
framework, emphasizing its regulatory agency function.
The changes introduced in the 2002 Act have helped to
better re-define its core functions now reduced to their
essentials. The Co-operatives Board stillhowever maintains
and exercises considerable supervisory authority.

While it is operationally independent, the Board falls
under the political umbrella of the Minister responsible for
Social Policy,” on whom it relies for appointment, funding
and general political support.”® The Board may only receive
written general directions of policy from the Minister who
may not intervene in decisions affecting the operations of
particular co-operatives. The Boardis obliged to furnish the
Minister with all available relevant information to enable
him to exercise his now reduced powers.
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with the law’s requirements. It is not meant as a revenue-
collecting measure but rather as an effective deterrent
to enable the Board to impose a degree of order in the
area under its statutory jurisdiction. It is a normal power
assigned to regulatory authorities. Additional ministerial
regulations were issued in 2003.%

Under the new Act, monetary fines may be imposed on a
co-operativesociety, its officersanditsauditors. Ineach case,
the penalty may be imposed for a breach of the Act or of an
order issued by the Board. The law sets out the procedure
to be followed when the imposition of a penalty is being
contemplated. This serves to protect the due process rights
of the person or society being accused of the breach.

One may describe the primary functions of the Board
as follows:

* to promote the co-operative movement in Malta;

* to assist and facilitate the formation of co-operatives;

* to receive and process applications and to register new
co-operatives;

* to supply information on co-operative societies;

® to monitor and supervise the general performance of
cooperatives;

* to oversee the administration of the Act

* to ensure compliance with its provisions.

Therecent amendments have made the Board’s position
more coherent, permitting it to concentrateits attention and
to employ its scarce resources on leaner and more precise
core functions.

To conclude this part, what follows is a non-exhaustive
list of functions and powers assigned to the Board by the
1978 Act and which the 2001 Act has either eliminated or
reduced. Thislist should betterillustrate thebackdroptothe
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(m)

(n)
(o)

(p)

(q@

(r)

(s)

of a co-operative which had received government
financing.*

Itapproved loans by one co-operative to another and
determined themaximumamount thatacooperative
could borrow.”

Itapproved and imposed conditions on any proposed
issue of bonds or debentures by a society.”

It had to review for approval certain investments of
funds by co-operatives.”

It had the authority to direct a co-operative to rectify
any defects disclosed in the audit, inquiry or examination
of its books.”

It could be requested to hear and to determine (or
refer to arbitration) disputes that may arise between
a society and its members or officers, between
members of the same cooperative, between different
cooperatives;it could changeits mind on theapproach
initially adopted thereon, but in any case its decision
was final ™

It had to determine and decide any dispute on the
interpretation of a society’s statute and its ruling was
final ™

It could prescribe what books and accounts a co-
operative shall keep and what returns were to be
submitted to the Board.”

A Note on the Central Co-operative Fund

For a company lawyer, one of the more surprising features
introduced in the 1978 Act and retained in the 2001 Act is
the constitution of the Central Co-operative Fund. This
fund is a typical feature in co-operative legislation, but
would be simply unheard of in any other commercial or
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that had been encountered under the less detailed 1978
framework.

The Central Co-operative Fund Regulations™ issued
by the Minister complete the framework for the proper
administration of the Fund. They establish a joint committee
made up of two members nominated by the Board and
four representatives of registered co-operatives. The Apex
nominates one other member. This committee is obliged
to “exercise a high degree of diligence in administering the
funds under its responsibility”. The Regulations require the
keeping of proper accounts and records of all the financial
transactions of the Fund as well as an annual audit.
Regulation 3 sets out in some detail the purposes for which
the Fund’s assets may be employed. Emphasis is placed on
education, training and research on co-operative activity.

The Co-operative Societies Act 2001 and Company Law

The context

The Co-operative Societies Actof 1978 contained 117 articles
and two schedules. Adopted by Parliament after a lengthy
debate, this Act may be considered the first modern local
law toregulate co-operatives. It wasrepealed and replaced
in 2002 when the 2001 Act came into force.

The Commercial Partnerships Ordinance,® consisted
of 195 articles and four schedules. It entered into force in
1965. The Ordinance may be considered the first modern
company legislation in Malta. The Commercial Partnerships
Ordinance was to limited liability companies what the 1978
Act had been to co-operatives. The Ordinance remained
in force until 1996 when it was replaced by the more
voluminous Companies Act of 1995 with its 431 articles
and eleven schedules.
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provisions of the Commercial Partnerships Ordinance, or
any enactment replacing it, do not apply to co-operative
societies. It is not obvious why it was felt necessary to
insert this provision in the first place, because Maltese law
never said or implied that company law rules applied to
co-operatives. Thearticle possibly disclosed alingering fear
by its drafters that should the 1978 Act be found wanting
or unclear in any respect, the relevant provision of the
Ordinance would have been applied to co-operatives.
The legislator evidently felt that this hypothesis had to be
explicitly excluded.

The exclusion of company law as a possible reference
pointfor co-operativesis perhaps broadly understandable.
By and large, company law is more “capitalist” and profit
oriented, tending to emphasise values incompatible with
pure co-operative ideology. In company administration
practice, one traces a bias towards individual personal
property, profits and dividends, the acquisition of shares
and the accumulation of voting rights and controlling
powers. Company law haslessregard for more generalised
or collective interests, for solidarity among members and
among the corporate entities themselves. These differences
were deemed sufficient to make company legislation
unsuitableasa possible point of reference for co-operatives
law. Article 117 disclosed a certain allergy to company
law.

Co-operatives are different

For both practical and academic reasons, a comparison
between co-operativelaw and company legislation should
prove interesting and educational. As a form of business
organization, the co-operative offers an alternative to the
limited liability company.®” The question is whether the
co-operative model has what it takes to offer itself as a
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@)
()
(k)

M

(m)

(n)

(0)

(p)

(q)

(r)

they share the concept of a “dividend”, which is
similar though not identical;

the members’ general meeting is the highest organ;
both are required to maintain a register of
members;

the co-operative statute mirrors the Memorandum
and Articles, and both share the trend towards
document standardization;

they share similar concernsrelating to good corporate
governance;

the basic procedure for dissolution and winding up
is similar, although the Board plays a more intrusive
role than the Registrar;

the possibility of investigations or enquiries by
the Registrar applies also in the co-operative
framework;

the respective laws allow corporate reconstructions
by way of mergers and conversions;

in some countries co-operatives are regulated as a
category of company law understood in a broader
sense than is found in Maltese and UK law;

at the European level, the Societas Europaea mirrors
the concept of the Societas Europaea Cooperativa.

Differences

This part shall attempt to bring into sharper relief the
difference between a co-operative society and a company
by concentrating on concepts, structures and other features
found in the co-operatives legislation with no parallel
or equivalent in company law. This list of differences is
illustrative rather than complete:

(a)

Co-operativelawsforeseesaregulatory authority with
extensive supervisory and powers of intervention
and enquiry. The Co-operatives Board has widerand
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@)

§);

(k)

M

(m)

(n)

(0)

(p)

company law only recognizes the board of directors,
irrespective of the company’s size or number of
employees.

The specific positive duty imposed on the auditor to
notify the Board of any irregularities is not found in
Company law.

Nothing similar to the concept and functions of the
Apexorganisationand the Central Co-operativeFund
are found in company law.

The notion of patronage refund is unknown to
company law.

The Board’s consent is required for the dissolution of
a co-operative, in most cases. The Registrar’s consent
is never required for company dissolutions.

The Board enjoys extensive powers concerning the
appointment and supervision of a liquidator. No
similar powers are assigned to the Registrar.
Company law contains nothing similar to the notion
of the Co-operative Societies Liquidation Account.
Co-operatives have to satisfy certain conditions
when seeking to establish subsidiary companies.
Companies do not face similar restrictions.
Co-operatives are not required to pay any fees to
the Board other than a nominal initial registration
fee.®* On the other hand, companies pay substantial
registration, annual and other fees to the Registrar.

Another potentially important distinction arises from
Maltese fiscal legislation. Unlike companies, all co-
operatives (and the Central Co-operative Fund) have been
exempted from the payment of income tax. This may place
co-operatives at some advantage over companies. The
exemptions were issued under the Income Tax Act 1948*
and not under the Co-operative Societies Act.
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fill a void which companies might not always adequately
satisfy. Particularly where promoters are seeking to carry
on a joint enterprise with a structure promising a more
integrated relationship between the members based on
principles of equality and solidarity.

The more popular limited liability company model has
overshadowed the co-operative in Maltese commercial
practice, public perception and academicinterest. Very clear
similarities exist between a co-operative and a company
and they share several common elements. However,
sufficient differences allow them to remain conceptually
and functionally distinct. The new Co-operative Societies
Act 2001 has stressed, not reduced, these differences.

A judicious transposition to the co-operative model of
some of the strengths and advantages of the private limited
company should prove beneficial provided the exercise
safeguards the special identity of the co-operative model
and respects its history and distinct social function.*

A Note on the International Dimension

Cooperatives are not just a national phenomenon but
have a highly developed international context with the
involvement of huge international entities as the United
Nations (UN),¥ the International Labour Organization
(ILO)¥* and the International Cooperative Alliance (ICA).%
The new Co-operative Societies Act has for the first time
introduced an indirect link to the international dimension.
We have already seen that this has been achieved by the
adoption of a set of co-operative principles promoted by
the ICA

The 2001 Act is silent on another important aspect of the
international context, the European Union. Thenew Actwas
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Resolution “encouraged all governments to ensure a supportive
environment in which cooperatives can participate on an equal
footing with other forms of enterprise” >

A second EU measure is a directive - Council Directive
2003/72/EC of 22" July 2003 supplementing the Statute for
a European Cooperative with regard to the involvement of
employees. This directive governsemployeeparticipationin
co-operative societies. It sets out their rights to information
and consultation. This too is modelled on a similar earlier
directive applicable to companies.

Finally, theinternational dimensionisnow acknowledged
in the 2002 regulations governing the Central Co-operative
Fund, discussed earlier in this paper. Fund assets may
now be allocated “to support and intensify the participation
of the Maltese co-operative movement in relevant organizations,

activities and projects on an international level”.*

An Assessment, a Conclusion and the Future

Inevitably, the co-operative form always finds itself
compared to thelimited liability company,and co-operative
law continues to be compared to company law. Indeed,
the Board policy document approved in October 1993 had
highlighted theneed to project co-operatives as “an attractive
legal alternative to the conventional limited liability company and
partnerships” and as “attractive to other professional advisers
who may recommend cooperative options to clients”.* Will the
co-operative form manage to extricate itself from the long
shadow cast by the more popular company model?

Like most other areas of law, co-operatives legislation
needs to evolve, absorb new concepts and to have an
opportunity to refresh itself periodically. In this way, it
may keep up with changing requirements of societies,
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A somewhat similar process occurred in the company
law field. By the early 1990’s, much of the 1962 Ordinance
had become out-dated and inadequate. It was eventually
replaced in its entirety by the 1995 Act, a step that had
been long overdue.

The 2001 Act also appears more outward-looking in its
approach. It has considerably widened the scope for the
establishment of new co-operatives and new corporate
arrangements under which they may prosper. Co-operatives
may have themselves partly to blameif bad pressinfluences
public perceptions about them.” Co-operatives need
to properly exploit the more flexible opportunities and
innovations offered by thenew law, and, in away, re-invent
themselves.If thisoccasionismissed, public perception that
co-operatives are frozen in time may be strengthened.

Will the 2001 Act prove a success? It is still too early
to make a serious and objective assessment. This Act has
sought to make Maltese co-operative law neater and more
precise, removing some archaic rules and restrictions, and
creating a more supportive and flexible framework for the
further development and expansion of co-operative societies
into wider areas of activity.

The 2001 reforms were a necessary step in the evolution
of co-operative regulation in Malta. The new law is a more
modern instrument permitting co-operatives to better
compete with other business organizations in the private
sector, and to respond efficiently to the tremendous
changes that have occurred since 1979 in the local and
global social, economic, technological, legal and political
fields, and in public expectations. However, asin any other
regulated sector, the law can at most provide a workable
and supportive environment; it cannot also guarantee the
commercial success and profitability of co-operatives.
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The document had been approved by the Board at its sitting of the 12
October 1993. Several of the proposals contained in this publication have
been implemented in the 2001 Act.

The Times, 6 July 1996.

On the 26 February 1999, The Times opened its unusually enthusiastic
editorial with the flowery remark that “Few things could ring more pleasantly
upon the ear than the news that in the coming months the government plans to
amend the law regulating co-operatives in order to encourage the formation of
new ones.” The editorial ended on an equally optimistic tone: “If the board
is seen as an enabler rather than a paternalistic regulator of cvery little detail, it
will be the economic catalyst it is intended to be.”.

The entire drafting exercise was driven all the way to fruition by the
Board in conjunction with the strong political support of the then Minister
for Social Policy, as well as in consultation, though not necessarily always
in agreement, with the Apex representatives. The main drafters were the
then Chairman, Prof G Baldacchino, who has written extensively on co-
operative issues, and the writer, who served as Acting-Chairman of the
Board.

See Dr Walter Cuschieri et vs Onor Prim Ministru, Constitutional Court,
30 November 1977.

Article 21 of the Constitution.

Chapter 386 of the Laws of Malta.

Article 3(3) of the 2001 Act.

Article 3(1)(c) of the 1978 Act.

Article 1(2) of the 2001 Act.

The entire Act was not brought into force at one go. Most provisions came
into force on 16 April 2002, but thirteen provisions were delayed until
1 July 2002. This measure allowed registered societies sufficient time to
implement the necessary adjustments to their statutes.

Article 111 (1) of the 2001 Act.

Article 111(2)which safeguardsthe validity of “any registration, authorization,
approval, appointment, order, regulations or other action whatsoever made and
issues by virtue of the repealed Act”.

Soon after the new law was passed in 2001, the Board sent a circular on
the subject to all co-operative societies on its register advising them of
their need to review their statutes to bring them in line with the new Act.
See the ICA website for more useful information on co-operative principles
and legislative policies and developments globally.

See the original formulation in article 21 of the Constitution. The
improved formulation now found in article 21 (3) of the 2001 Act was
initially developed in article 43 of the Consumer Affairs Act 1994, Chapter
378 of the Laws of Malta. This Act set out for the first time in Maltese
law a declaration of “Consumer Rights”, a context comparable to the
declaration of co-operative principles.

Chapter 379 of the Laws of Malta.

The island became a member of the EU in May 2004.

Clearly, no similar provision could have been found in the 1978 Act
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Article 71.

Article 78.

ibid.

ibid.

ibid.

Article 45.

See articles 67 and 69 of the 1978 Act.

Until rectified in 2003, a statement on the general duties of company
directors was surprisingly and conspicuously absent from local regulation
of company directors. The Companies Act was amended in 2003 (Act IV of
2003) for this purpose and a general statement has been inserted as article
136A.

Articles 83 — 85.

Article 85 (1).

Article 85(2).

New article 62 is equivalent to former article 55.

Article 66 (g) and (h).

Article 48.

Report of the Registrar of Co-operatives Societies for the year 1947-48,
Department of Co-operatives, Valletta, 14 January 1949.

Article 39.

Article 18.

Article 31.

Article 49(4)(d).

Currently designated the Minister for the Family and Social Solidarity.
The Board consists of a chairman and up to six other members, qualified
in terms of article 4, and appointed by the Minister responsible for
cooperatives. See article 4.

This registry is now open to the public. See article 12. Regulations
establishing fees for public inspection and for the production of copies
were published in 2003 — (Legal Notice 198 of 2003).

Its latter role as promoter of the co-operative movement, though not
entirely written off, has been somewhat reduced and, in practice, this role
is now primarily undertaken by the Apex organization.

Article 17.

Co-operatives Societies (Establishment of Administrative Penalties and
Sanctions) Regulations, 2003 - (Legal Notice 115 of 2003).

Article 3(1).

ibid.

ibid.

Article 94(1).

ibid.

Article 10(1).

Article 10(2).

Article 39(1) and 43.

Article 96(1).

Article 111(d).

Article 60 (4).

Article 79.
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enacted sixteen vears before Malta adopted its first ever law to regulate
competition.

See articles 66 (4} and 45 (4) of the 1978 Act.

Remarkablv, voluntary associations are still not subject to anv special
law in Malta. This constitutes a serious lacuna which however mav be
rectified in the near future following the publication of a White Paper
“Strengthening the Voluntary Sector” in July 2005 by the Ministry for
the Familv and Social Solidaritv. The White Paper included a draft bill
which envisages the comprehensive regulation and supervision of
associations and several other unregulated entities, and the appointment
of a Commissioner for Voluntary Organizations. The documents mayv be
accessed at www.mfss.gov.mt .

It is interesting to note that the original version of these two provisions
tormed part of the 1946 Ordinance. This had allowed an appeal in both
instances to no less than the Governor himself. See articles 7 and 9 of the
1946 Ordinance.

Article 4.

See new articles 36 and 109.

Established bv Part II of the Arbitration Act, 1996, Chapter 387 of the
Laws of Malta.

The Malta Business Weeklv of 1-7 August 1996 under the heading The
Courts or the Co-operatives Board? reported a decision taken on 11 July
1996 by the First Hall of the Civil Court in a case instituted bv Ghaqda
Koperativa tas-Sajd Limited (a fishing co-operative) against one of its
members, C. Gata. The court accepted defendant’s plea that it had no
jurisdiction in the case as disputes between a society and a member were
reserved by the 1978 Act for decision by the Board. Interestingly , the
court quoted from the relative Parliamentary debates during which the
Minister piloting the then 1978 Bill had stated (in translation) : “We want
as far as possible to remove such issues from the Lawe Courts and channel them
to the Co-operatives Board, that is the special board established to decide upon
siuch matters...”. The judgement was confirmed in later cases, including
Ghaqda Koperativa tas-Sajd Limited — vs — Tony Carabott where the same
court, differentlv presided over, too lightly (and in the writer's view,
erroneously,) considered the Board a “special tribusal”.

Article 26.

See article 5 of the Ordinance.

In line with the 12th EU Company Law Directive, 89/667/EEC, a private
company may now be set up as a single member company. See article 212
of the Companies Act.

Article 2 provides a definition of subsidiary company.

See inter alia "First government cooperative set up”, The Times, 3 September
1996; “Public sector cooperatives scheme under revieir”, The Times, Business,
14 Januarv 1999; and Public Scctor coops: the best of both worlds”, G
Baldacchino, The Malta Independent on Sunday, 19 May 1996.

Ordinary co-operatives cannot now exceed eighteen months under
provisional registration. The rules on the provisional registration of
societies were not substantially revised in the 2001 Act. Compare article19
of the 1978 Act to article 28 of the 2001 Act.
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89

90

91
92

93
94

95
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International Labour Office Recommendation 193: “Promotion of
Cooperatives”. The ILO has a specialized branch which deals with
cooperatives and cooperative law developments. A database of
cooperative laws has been set up. Malta’s 2001 law may be found there.
The ICA is an important part of the international cooperative movement
network and a vital point of reference. Its useful website is accessible at
www.coop.org. The national member for Malta is the Apex Organization
of co-operatives. The ICA and the ILO collaborate closely. They signed a
memorandum of understanding in February 2002.

See generally, Felice Pace ]., Facing the challenges of globalisation; co-
operative enterprise in an EU context, The Sunday Times, 2 March 2003,
and “Is-Socjeta Koperattiva Ewropea qrib li ssir realta”, Koperattivi,
newsletter published by the Central Co-operatives Fund, April-June
2005.

The Societas Cooperativa Europaea (SCE).

The Societas Europaea (SE), Council Regulation (EC) No 2157/20010f 8th
October 2001 on the Statute of the European company.

EUROPE news Bulletin, No. 8460, 13 May, 2003.

See also Report of the Secretary-General on the “Status and Role of co-
operatives in the light of new economic and social trends” to the 44th
session of the General Assembly on the 23rd December 1998. The Report
provides an interesting discussion on co-operative legal structures and an
overview of international developments and changes in co-operative law
in various countries.

Regulation 3(1)(g).

No. 1 above.

A time of intensive state intervention and centralization, evidenced by
wide ministerial powers.

Regrettably, co-operatives generally suffer negative public perceptions.
Except for persons and professionals who work in the sector, co-operatives
are broadly perceived as an unfashionable subject for discussion. They
also tend to get a bad press. During the past few years co-operatives
have frequently been in the news; often for the wrong reasons. Many
reports have featured co-operatives in financial or operational difficulties.
Numerous newspaper and television reports throughout the first two
weeks of August 2002 and again in 2005 covered the serious problems
faced by the Koperattiva Indafa Pubblika Limitata (KIP). See “Gonzi
issues stern warning to cooperative”, The Times, 16 July 2003. (See also
report in The Times, 18 February 2005 on same problem.
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Articles 81 (1) and 82 (3).

Article 80 (3).

Article 83.

Article 99(2).

Article 109,

Article 27 (3).

Article 111 (a) and (b).

Untortunately, co-operatives eligible to contribute to the Fund often do
so reluctantly. In one particular case, pavment claimed by the Board in
favour of the Fund was contested on technical grounds and delaved
for several vears until the issue was finallv determined bv recourse to
arbitration. During the arbitration proceedings, the co-operative tried to
argue that the 5% contribution to the Fund was just another tax imposition
burdening the society. The award was given against the co-operative.
These include the investors and bank depositors compensation schemes
fund by contributions made by licensed firms. Unpaid investors of an
insolvent firm mayv  im at least partial recoverv of their loss. See the
Investor Compensation Scheme Regulations, 2003-(Legal Notice 368 of
2003}, and the Depositor Compensation Scheme Regulations, 2003-(Legal
Notice 369 of 2003).

Co-operative Societies (Central Co-operative Fund) Regulations, 2002

- (Legal Notice 108 of 2002).

Ordinance X of 1962.

February 2006.

In his provocative article Cleansing the co-operatioe in the Malta Independent
on Sunday, 6 June 1999, Dr Baldacchino discusses tive myths about co-
operatives, including one reading “Co-ops are not that different from
companies.” He admits that: “This is a tricky one....".

In an interesting lesson from the past, provisional registration is not
unknown in the historv of company law. The (UK) Joint Stock Companies
Act 1844, (which also created the office of the Registrar of Companies), had
introduced a rather cumbersome registration procedure, consisting of two
stages, provisional and complete registration. “A provisional registration
tor a few preliminary purposes iwas followed by a complete reqistration, and
only when the latter was completed did the company acquire corporate status.”
Ialmer’s Company Law, 24th Edition, vol 1, 1987 (C Schmitthoff - General
Editor). The Joint Stock Companies Act 1856 removed this cumbersome
procedure and “made the formation of a company a simple and inexpensive
process.” (Palmer ibid)

Co-operative Societies (Levving of Fees) Regulations, 2003 (Legal Notice
198 of 2003).

Chapter 123 of the Laws of Malta.

Prof H. Munkner has cautioned against the trend of treating co-operative
members as customers or shareholders as this weakens co-operative
societies rather than strengthen them. See Hans-H. Munkner, Co-operative
Principles and Values — Developing Co-operative Societies in a Globalised
Economy, Malta Co-operative Day address, 5 Julv, 2003.

See United Nations Guidelines on Cooperative Development 20010
elaborated in cooperation with COPAC.
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