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Foreword

In 1999, the American University, Washington College of Law (WCL) entered into
a cooperative agreement with the National Institute of Corrections (NIC) to provide
training to high level correctional decision makers on key issues in addressing and
investigating staff sexual misconduct. With the enactment of the Prison Rape Elimination
Act in 2003, WCLs focus shifted to addressing prison rape — both staff sexual misconduct

with offenders and offender-on-offender sexual violence and abuse.

This publication is the first in a series that forms the basis of a legal “tool kit”
of laws to address sexual violence against persons under correctional supervision. This
publication as well as others in the tool kit are a critical part of NIC’s response to its
obligation to provide training, education, information and assistance under § 5 of the

Prison Rape Elimination Act of 2003.'

Although offender-on-oftfender sexual abuse is also a pervasive problem in U.S.
correctional institutions,” this publication will only address the issue of staff-on-offender
sexual misconduct. Subsequent publications will address legal tools for addressing

sexual violence between offenders*

*  This publication uses “offender” throughout to refer to any individual under custodial supervision in a variety of settings —

prison, jail, pre-trial, community and juvenile.

NIC/WCL Project on Addressing Prison Rape VI
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CHAPTER

An INntroduction
to Staff Sexual
Misconduct: Definitions

Over the past decade, sexual abuse of individuals
under custodial supervision has permeated the news.’
Media coverage has focused on criminal prosecutions
of staff and on civil litigation brought by offenders
against staff perpetrators, corrections officials and cor-
rectional agencies.' These stories demonstrate that no
correctional setting is immune from staff’ sexual mis-
conduct.

Many states have sought to address this problem in
recent years by enacting criminal laws explicitly pro-
hibiting staff sexual interactions with adults and youth
under correctional supervision.” This publication pro-
vides an overview of these laws and examines trends in
their enactment and amendment.

There are widespread misconceptions about what con-
stitutes staft sexual misconduct. These misconceptions
create environments where misconduct flourishes, and
makes eradicating it difficult. This publication begins
with a brief discussion of staft sexual misconduct, and
then examines a variety of definitions of staff sexual
misconduct as defined by federal law.

Next, the publication explores, in detail, sexual miscon-
duct as defined by state criminal laws in the United
States. These laws enacted by state legislatures have
informed corrections administrators, correctional staff,
and prosecutors about staff sexual misconduct nation-
ally, and within their respective states and localities.

This publication provides examples of current state
criminal laws on staff sexual misconduct and discusses
the legal implications of these statutes.

Finally, this publication concludes by reviewing the
policy issues that stakeholders and policymakers
should consider when evaluating a state criminal law
on staff sexual misconduct, and provides recommenda-
tions for strengthening state laws to enhance their
effectiveness.

Understanding Staff Sexual Misconduct

Sexual misconduct in correctional settings, like all forms
of sexual abuse, is about asserting power. The imbalance
of power between offenders in custody and those respon-
sible for their care makes staff sexual misconduct not only
inappropriate, but dangerous. Corrections staff and per-
sonnel, even volunteers, wield a high degree of power
over offenders. They determine the amount of freedom
an offender enjoys within a facility and can even influence
an offender’s access to the outside world through parole
or work release. Offenders, in turn, may fear being denied
freedoms if they fail to respond to staff advances.

Staft who engage in sexual misconduct with offenders
often argue that the offender willingly participated in
the sexual acts. Most correctional experts agree that
there is an inherent power imbalance between staff
and offenders. Consequently, it is difficult to determine
whether an offender’s “consent” was obtained through
duress, fear or need. So, though an offender may
“agree” to engage in sexual activity, the offender may
not be consenting. The offender’s status and the con-
sequences of refusal influence his or her decision-mak-

ing process.

It is useful to think about sexual behavior as behavior
that occurs along a continuum—from forced conduct at

NIC/WCL Project on Addressing Prison Rape 1
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one end to consensual conduct at the other, with
coerced and strategic sex between the two points.
Sexual interactions are not static and can shift along
the continuum depending on the circumstances
between the individuals involved. The best correctional
policies recognize that, regardless of where an offender
or staff member sees his conduct along that continuum,
civilized society does not tolerate these interactions in a
custodial setting controlled by the state.

Definitions of Staff Sexual Misconduct

Opver the years, both law and policy have created defi-
nitions of staff sexual misconduct. The first definitions
of staff sexual misconduct appeared in correctional
policies developed through litigation challenging sexu-
al abuse of women in custody.® These policies identi-
fied specific acts that constituted staff sexual miscon-
duct including: sexual harassment, sexual intercourse,
oral sex, sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature
directed by a correctional employee against a prisoner.”
These policies also included invasions of female prison-
ers’ privacy by male employees without a valid peno-
logical reason.’

In addition to these definitions forged in litigation,
there are five other sources of definitions of staft sexu-
al misconduct: (1) The Prison Rape Elimination Act
(PREA); (2) the Bureau of Justice Statistics; (3) federal
criminal law; (4) state and local correctional policy;
and (5) state criminal law.

Congress passed the Prison Rape Elimination Act
(PREA) in 2003 PREA’s passage brought national
attention to sexual violence in custodial settings and
demonstrated Congress’ concern about offender-on-
offender sexual violence and staff-on-offender sexual
violence."” Several states are also in the process of pass-
ing or passed laws implementing PREA."

While PREA does not create a legal definition for staff
sexual misconduct, it defines “prison rape” as the rape of
an offender in actual or constructive control of prison
officials.” PREA applies to all individuals in “prison,”"
local jails, police lock-ups, parole, probation and juvenile
facilities” and to “private organizations that contract

»14

with the government to run any facilities’

NIC/WCL Project on Addressing Prison Rape
American University, Washington College of Law

Under PREA, the Bureau of Justice Statistics (BJS)
must collect data on the incidence and prevalence of
staff-on-offender and offender-on-offender sexual vio-
lence in custodial settings.” To carry out this task,
PREA authorized BJS to consider “how prison rape
should be defined for the purposes of its statistical
review and analysis”"* With this mandate, BJS devel-
oped definitions of staff-on-offender and offender-on-
offender sexual misconduct, drawing from training
developed by the National Institute of Corrections, the
Centers for Disease Control, and from meetings with
interested persons.” BJS defines staff sexual miscon-
duct as:

“[a]ny behavior or act of a sexual nature, either
consensual or non-consensual, directed toward an
inmate by an employee, volunteer, contractor,
official visitor, or agency representative. Such acts
include:

* intentional touching of the genitalia, anus, groin,
breast, inner thigh, or buttocks with the intent to
abuse, arouse or gratify sexual desire; or

» completed, attempted, threatened, or requested
sexual acts; or

* occurrences of indecent exposure, invasion of pri-
vacy or staff voyeurism for sexual gratification”"®

According to BJS, staft sexual harassment is:

“[r]epeated verbal statements or comments of a
sexual nature to an inmate by an employee, volun-
teer, contractor, official visitor, or agency represen-
tative. Such statements include demeaning refer-
ences to gender or derogatory comments about
body or clothing; or profane or obscene language
or gestures.”"

BJS used these definitions to determine the prevalence
of sexual violence in correctional settings. Though
these definitions are broader than state criminal laws
prohibiting staff sexual misconduct with offenders,
they have informed national data collection netting not
Jjust sexual acts themselves, but also inappropriate con-
duct of a sexual nature including abusive language and
conduct. PREA and the BJS data collection underscore
that staff sexual misconduct in federal, state, local and
private correctional institutions is unacceptable, and

www.wecl.american.edu/nic
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that institutions entrusted with the care of offenders
will be held accountable for staff sexual misconduct.”

Federal Criminal Law

At mid-year 2008, 201,142 prisoners were serving
sentences in federal facilities in the United States”— all
of which prohibit sexual abuse of persons under cor-
rectional supervision. Federal criminal law prohibits
sexual acts, sexual abuse, and sexual contact between
staff and offenders.”” The federal law prohibits sexual
abuse of a ward and provides:

“Whoever, in the special maritime and territorial
jurisdiction of the United States or in a Federal
prison, or in any prison, institution, or facility in
which persons are held in custody by direction of
or pursuant to a contract or agreement with the
Attorney General, knowingly engages in a sexual
act with another person who is — (1) in official
detention; and (2) under the custodial, supervisory,
or disciplinary authority of the person so engaging;
or attempts to do so, shall be fined under this title,
imprisoned not more than 15 years, or both”

A 2005 report issued by the Office of Inspector
General (OIG) criticized the federal law™ criminalizing
the sexual abuse of persons in custody and recom-
mended several amendments. The OIG criticized the
law’s failure to cover individuals employed at contract
facilities, particularly because the Bureau of Prisons
(BOP) contracts routinely with private facilities to
accommodate a 33 percent jump in the federal inmate
population between 1999 and 2004. In its report, the
OIG urged Congress to make staft in private facilities
that contract with the federal government criminally
liable for staff sexual misconduct with individuals
under supervision. As a result of the report federal law
was amended and now extends criminal liability to
staft of federal prisons or “any prison, institution, or
facility in which persons are held in custody by direc-
tion of or pursuant to a contract or agreement with the
Attorney General™

The OIG also recommended increasing the penalty for
sexual abuse of an individual in custody from a misde-
meanor to a felony. In response, Congress amended
the federal criminal law on staff sexual misconduct in
2006 to increase the penalty for sexual misconduct

with individuals under federal custody
from a misdemeanor penalty of one
year to a five year felony. The federal
penalties for staff sexual misconduct were
increased again to fifteen years, with the
passage of the Adam Walsh Act.*

State and Local Correctional
Agency Policy

State and local corrections agency policy provides
another source of definitions of staff sexual miscon-
duct.” Many institutions have policies specifically
addressing staff sexual misconduct. In most cases, these
state and local agency policies predated the enactment
of PREA and are based upon state criminal laws on
staff’ sexual misconduct. Policies vary from state to
state, locality to locality, and even among individual
facilities in each state. Despite this diversity, agency
policies are an important source of definitions of staff
sexual misconduct.

Generally, correctional agencies define prohibited con-
duct more broadly than state criminal laws. For exam-
ple, many agency policies prohibit any contact — sexu-
al or otherwise — with an offender or his family with-
out a legitimate penological reason. Policies that are
broader than state laws can be effective deterrents to
staff sexual misconduct. While agency policies do not
have the same legal effect as criminal laws, they put
staff and offender on notice that engaging in sexual
activity is prohibited and can lead to administrative
and criminal sanctions for staff, and in some states,
offenders as well.”® Additionally, institutions can tailor
policies to their own experiences with staff sexual mis-
conduct, often making these policies more nimble and
targeted than state laws.

State Criminal Law

While federal criminal laws and state and local agency
policies are important tools for addressing staft sexual
misconduct, state criminal laws are perhaps the most
important mechanisms for addressing sexual miscon-
duct in correctional settings in the U.S. This is because
the large majority of the nation’s offenders are under
the jurisdiction of state and local officials. While feder-
al laws cover roughly 201,142 offenders under federal
supervision,” state law covers the other 7,312,498 pris-
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oners (state and local) and probationers and parolees
under custodial supervision.* These state criminal laws
create a baseline of liability for misconduct and provide
important routes to other sanctions, including official
misconduct™, loss of license® and sex offender registra-
tion.” State criminal laws are also flexible instruments
that often reflect the political and social priorities of
the state. In its 2005 report, the OIG reaffirmed the
important role that state laws play in addressing staff
sexual misconduct by comparing the federal law to
existing state laws.”

In 1990, approximately 18 states, the District of Columbia
and the federal government had criminal laws prohibiting
the sexual abuse of individuals in custody.” By 2006, each
of the fifty states had enacted laws protecting offenders
from sexual abuse by staft:** While this progress is com-

4 NIC/WCL Project on Addressing Prison Rape

mendable, gaps still remain. States are constantly amend-
ing their staff sexual misconduct laws to cover a greater
range of facilities, personnel, and situations, and imple-
menting stronger penalties.” The statutory language of
these laws has a significant impact on their effectiveness in
combating staff sexual misconduct.

In evaluating the effectiveness of these state laws, stake-
holders should consider four questions:

(1) Which facilities and personnel are covered?

(2) What is prohibited conduct?

(3) What are defenses to criminal charges?

(4) What are the penalties for sexual misconduct?
The remainder of this publication will discuss these four
questions in greater detail.

American University, Washington College of Law « www.wcl.american.edu/nic



CHAPTER

State Criminal Laws
Coverage of Agencies
and Personnel

n enacting staft sexual misconduct laws at the state
level, each state must determine which personnel and
which facilities, its law will cover. In each of these cor-
rectional settings, staff perform a range of functions
including supervising offenders, managing the agency
and/or facility, educating offenders, and providing
food and medical care for offenders. Additionally, cor-
rectional agencies often use volunteers, contractors,
and other government agencies and workers to pro-
vide services to offenders. Staff sexual misconduct
occurs in all types of facilities that hold, incarcerate,
and supervise individuals in custody. Therefore, deter-
mining which institutions, settings, and employees will
be covered is a critical step in evaluating the effective-
ness of state staff sexual misconduct laws. The most
comprehensive laws will cover all individuals who
interact with offenders in any capacity in any facility.

Institutional Facilities and Personnel

The growth in the number of people under custodial
supervision in the United States, and the growth in
corrections as a whole, has meant that arrangements
for offender supervision have also grown. In addition
to prisons, jails, police lockups and juvenile detention
facilities, oftenders may be supervised in less restrictive
settings such as halfway houses, day reporting, elec-
tronic monitoring, treatment programs, contract facili-
ties, and work programs—both state and privately run.

Some state laws only cover secure confinement facili-
ties and their personnel™ Some state laws are even
more limited in scope and apply only to conduct that
occurs zzside a correctional facility.

For example, under New Mexico law, criminal sexual
penetration in the second degree, is criminal sexual
penetration perpetrated “on an inmate confined 7 a
correctional facility or jail when the perpetrator is in a
position of authority over the inmate””

Laws that specify that misconduct is illegal only when
it occurs zuside an institution provide no protection
when the offense occurs outside facility walls, even
when an offender is still in state custody. Thus, conduct
that occurs while an offender is in transit, hospitalized
outside the institution, or on work-release, for example,
might not be covered by these statutes. These gaps in
the law permit staft to engage in staff sexual miscon-
duct without fear of punishment as long as the conduct
occurs outside of a penal institution. Such gaps are
short-sighted, because these interactions pose as great
a threat to the safety and security of correctional envi-
ronments and offenders as those occurring within insti-
tution walls.

Community Corrections Agencies
and Personnel

State arrangements for community corrections vary
throughout the country. These include: (1) unified sys-
tems like those in Florida, Kentucky and Rhode
Island” where community corrections is part of the
Department of Corrections; (2) systems where por-
tions of community corrections—usually probation—fall
under local court jurisdictions, as in Indiana, Kansas
and West Virginia;” and (3) systems where communi-
ty corrections is a separate independent agency as in
Arkansas, South Carolina and Tennessee.”

NIC/WCL Project on Addressing Prison Rape 3
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A gap in many state laws is the failure to include sexu-
al abuse of offenders in community corrections set-
tings. This coverage is particularly important because a
majority of offenders are supervised in the community
through electronic monitoring, home detention,
halfway homes, treatment centers, probation, parole,
the courts, other government agencies (such as pretri-
al services) and private non-governmental entities. For
the most part, state laws prohibiting the sexual abuse
of persons in custody cover prisons and jails and their
staff, but often do not apply to community settings or
their staff. This gap provides little protection from staff
in community settings who maintain inappropriate or
sexual relationships with offenders under their care.

This failure to include community corrections is not
accidental. Many states do not believe that sexual
abuse occurs in the community or that this behavior is
as serious or damaging as abuse that occurs in confine-
ment. For example, Nevada law provides that sexual
contact with an offender is only unlawful if an offend-
er is under lawful custody or confinement ozzer than in
the custody of the Division of Parole and Probation or resi-
dential confinement**

Most people understand that staff in community cor-
rections settings, like staff in prisons and jails, wield a
great degree of power over offenders. Offenders fear
being returned to prison or jail if they do not cooper-
ate with community corrections staff requests, and
often see “cooperating” as their only alternative. This
inherent power imbalance can contribute to staff sexu-
al misconduct.”

While 43 states and the District of Columbia specifically
prohibit sex between probation and parole staff and
offenders, many limit coverage to persons with “supervi-
sory or disciplinary authority” over the offender.* This is
particularly problematic for community agencies
because while a community staff member may not
directly supervise an offender or youth, s/he still can
influence the offender’s status. For example, a non-super-
visory staff member may retaliate against an offender for
refusing her advances, by placing negative reports in the
offender’s file, or by influencing that offender’s relation-
ship with his direct supervisor. Often community correc-
tions staff’ share responsibilities for keeping track of
offenders, even those not on their caseloads, e.g. drug

NIC/WCL Project on Addressing Prison Rape
American University, Washington College of Law

screens or periodic reporting. Such reports can result in
revocation of the offender’s community status and incar-
ceration. Facing the possibility of losing their parole or
probation status, an offender may feel coerced into
engaging in sexual relations with a community correc-
tions officer.

In trying to address this problem, Wisconsin has recog-
nized that criminal liability should extend beyond
direct supervision. Wisconsin law holds probation,
parole or extended supervision agents criminally liable
for engaging in sexual intercourse or sexual contact
with an individual whom they directly supervise or
supervise through a subordinate, but also applies to
any agent who influences or attempts to influence
another probation, parole or supervision agent.”

Otbher states, rather than criminalizing acts based upon
the location of the misconduct, criminalize conduct
based on the actor’s status as an employee of an agency
or institution and the wviwzzm’s status as an inmate,
offender or youth in custody. Thus, these laws ensure
that staff sexual misconduct is prohibited regardless of
an offender’s location in the system—be it arrest, lock-
up, jail, prison or community supervision. For example,
Georgia law provides that an actor is guilty of sexual
assault if the sexual contact is committed against a per-
son who is in custody of law.* Generally, states define
custody of law as arrest, pretrial incarceration, incar-
ceration in a prison or jail, parole or mandatory super-
vised release, electronic home detention, probation
and/or parole.”

Given the variety of state arrangements for communi-
ty corrections, general state statutes that prohibit sexu-
al conduct between offenders and correctional staff
must include specific language that brings community
corrections agencies under the law. Statutes that pro-
vide broad and explicit coverage for community cor-
rections settings, such as those in Kansas and Maine,
assure accountability for community corrections staff
who abuse their position of trust and power by sexual-
ly abusing persons under supervision.”

State Juvenile Justice Agencies
and Personnel

Juvenile justice agencies represent another setting that
many states neglect to include in staft sexual miscon-

www.wecl.american.edu/nic
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duct laws. Paying increased attention to child sexual
abuse,” Congress recently passed legislation aimed at
establishing a national sex offender registry.”
Additionally, the allegations of system-wide sexual
abuse of youth in custody in several states—Texas,
Washington, Ohio and Indiana®-have pushed state
legislators, advocates and corrections administrators to
bring juvenile justice agencies within the scope of staff
sexual misconduct laws. Adding specific language con-
cerning juveniles is crucial, particularly given that most
state juvenile justice agencies are not part of, nor under
the control of, state departments of corrections which
most state criminal laws cover.

Staft sexual misconduct within juvenile justice agencies
is a serious and well-documented problem.** In 2004,
BJS found that juvenile agencies reported staff’ sexual
misconduct rates nearly three times higher than those of
adult facilities.” In 2008 BJS released a report analyzing
sexual violence in juvenile facilities in 2005 and 2006.* In
that report, BJS found that 32% of all incidents reported
by correctional authorities involved staff sexual miscon-
duct and 11% involved staff sexual harassment of
youth.” One-third of those incidents occurred outside
Jjuvenile facilities in community settings.™

Currently, 43 states and the District of Columbia have
staff’ sexual misconduct laws that cover employees of
juvenile justice agencies.” These states use several
approaches. For example, Kansas law applies to all types
of settings in the state, covering juvenile detention facili-
ties, sanction houses, juvenile correctional facilities, juve-
nile justice authorities, juvenile community supervision,
and those who contract with these institutions.” In con-
trast, eight states exclude juvenile justice agencies from
coverage.” For example, Rhode Island law prohibiting
staff sexual misconduct covers all employees of the
Department of Corrections (DOC),” but the law does
not apply to juvenile justice agencies because the
Department of Juvenile Justice (D]]) and the DOC are
separate agencies.

Often states believe that existing statutory rape statutes
adequately address staff sexual abuse of youth in cus-
tody. However, often these laws only provide protection
for youth under the age of consent, generally 16 years
old in most states; leaving older youth at risk.”®
Additionally, penalties for statutory rape tend to be less
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than those in staff sexual misconduct
laws.**

States should also be aware of who gov-

erns and maintains juvenile facilities when

creating law. Private corporations run an
increasing number of facilities for juveniles. The 2004
BJS study revealed that private juvenile facilities,
although fewer and smaller in size, have rates of staff
sexual abuse only slightly lower than those of state and
federal juvenile institutions.” States should consider the
role that private corrections play in their juvenile facil-
ities, and ensure that staff sexual misconduct laws
extend coverage to private entities as well.

Private Facilities and Personnel

With the growth of incarcerated populations and
smaller correctional budgets, many states contract with
private correctional facilities operated by companies
like Wackenhut, Corrections Corporation of America,
Cornell Companies and Youth Services International
to care for offenders.” These states contract with pri-
vate facilities sometimes in other states for housing,
supervision, home monitoring or work release pro-
grams.” This means a large number of offenders are
under the jurisdiction of private entities, and, barring
specific laws, offenders may go unprotected from staff
sexual misconduct.

Currently 36 states and the District of Columbia have
sexual misconduct laws that include these private con-
tract facilities and their employees.” There are a num-
ber of legislative approaches that states have used to
cover private facilities. For example, Ohio law provides
that “no person shall engage in sexual conduct with
another person if the person is housed in a detention
facility” The law goes on to describe a detention facil-
ity as any public or private place used for the confine-
ment of a person charged with or convicted of a
crime.” North Dakota, covers private facilities under
language that prohibits sexual abuse that occurs at
“other institutions”™ Those other institutions include
private contract facilities.

In the 2006 BJS study of Sexual Abuse Reported by
Correctional Authorities, over half of all private agen-
cies reported having at least one incident of sexual
abuse in their facilities.”” While this translates to less
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than one percent of all reported allegations, it is
nonetheless troubling considering the smaller number
of offenders housed in private facilities and the differ-
ent reporting structures that can often exist in them.

The failure to cover private facilities under state crimi-
nal laws prohibiting the abuse of persons under correc-
tional supervision leaves both states and private facili-
ties open to civil liability.” Private facilities and their
staff function as any other prison, jail, community or
juvenile facility taking on important state functions,
thus coverage in these settings is just as important as in
any state-run agency.

Other Staff in Correctional Settings:
Contractors and Volunteers

A correctional agency’s staft is comprised of more than
correctional officers. Volunteers and contractors such as
food service personnel, clergy, teachers, maintenance

workers, and medical and mental health staff all have
regular contact with offenders in correctional settings.

When state law covers only employees of the depart-
ment—-meaning correctional officers and administra-
tors—it fails to acknowledge the harm that other staff can
cause.” States often contract with other entities for med-
ical care, education, food service and other functions. In
a host of reported cases, individuals other than correc-
tional officers or institution administrators, including
psychologists,” maintenance workers,” medical person-
nel” and drug and alcohol counselors™ abused offenders.
In drafting law and policy, states should ensure that laws
include provisions prohibiting abuse by any and all staff
who come into contact with offenders.

Currently, 46 states and the District of Columbia
include contractors in their staff’ sexual misconduct
laws.” Many state laws criminalizing staff’ sexual mis-
conduct cover these additional employees by including
a specific list of employees who can be held liable for
staft sexual misconduct. Lists can include but are not
limited to: employees of medical and mental health
institutions,” teachers,” counselors,* and vendors.”? For
example, Texas law covers “[a]n official of a correction-
al facility, an employee of a correctional facility, a per-
son other than an employee who works for compensa-
tion at a correctional facility, a volunteer at a correc-
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tional facility, or a peace officer™ While California’s
law is less specific than Texas, it does include an employ-
ee or officer of a public detention facility, “an employee
officer or agents of a private person or entity and a vol-

unteer of a public or private entity”**

Many states utilize volunteers in their correctional
facilities. While reports confirm that volunteers also
engage in sexual abuse of individuals in custody, they
are often excluded from staff sexual misconduct laws.*
However, only about half of states include volunteers
in their staff sexual misconduct laws. Currently only 27
states and the District of Columbia prohibit volunteers

% Some states list volunteers

from abusing offenders.
explicitly as a class of personnel who will be held crim-
inally liable for engaging in sexual misconduct with an
offender. For example, lowa, Minnesota and South
Carolina, all cover volunteers in their staff sexual mis-
conduct laws.” Comprehensive laws provide states
with tools to address misconduct perpetrated by all
personnel within an offender and states who utilize
volunteers should consider specifically including them
in laws prohibiting sexual abuse in custody.

Another class of staff penalized for staff sexual miscon-
duct is individuals with supervisory or disciplinary
authority over offenders. Most commonly, correction-
al staff members responsible for supervision and disci-
pline of offenders include correctional officers, war-
dens, correctional administrators, probation/parole
officers and youth workers.* Requiring that a staff per-
petrator supervise or discipline an offender leaves
many correctional staff members outside coverage of
the staff sexual misconduct law, and particularly non-
security staff. These include volunteers and contract
staft such as clergy, teachers, medical staff or food serv-
ice workers who do not discipline, supervise or exer-
cise custody over offenders. However, many employ-
ees without direct supervisory or disciplinary control
over offenders nevertheless have the opportunity to
engage in sexual misconduct. Staft sexual misconduct
laws should include all employees of agencies who
interact with offenders, including contract staff and
other personnel as well as paid or unpaid staff.

www.wecl.american.edu/nic



CHAPTER

State Criminal Laws:
Pronhibited Conduct

Criminal laws prohibiting staff’ sexual misconduct
with offenders differ in the types of conduct they cover.
Laws in most states cover all or a combination of the
following: intercourse or penetration of the vagina,
mouth, or anus by a penis, finger, or any object, touch-
ing or fondling over the clothing or under the clothing,
and masturbation.” Generally, staff sexual misconduct
laws cover only the most serious sexual conduct. They
may not cover taking photographs, voyeurism, forcing
someone to masturbate or forcing someone to have sex
with someone else. Staft sexual misconduct laws also
generally do not prohibit touching or fondling, mastur-
bation, or non-physical behaviors like correspondence
or conversations that are sexual in nature, even though
they are often precursors to more serious sexual acts
that include penetration.

Physical Conduct

The specificity with which each law describes illegal
sexual acts varies by state. Many state laws use words
such as “intercourse” and “contact” but do not specifi-
cally define what those terms mean. When staff sexual
misconduct laws do not define those words explicitly,
it becomes more difficult to determine what kind of
sexual behavior is actually prohibited. Thus, many laws
leave important questions unanswered. For example, is
the emission of semen required to complete the act? Is
slight penetration considered intercourse? Can the sex-
ual contact be with any part of the body? Does pene-
tration include penetration with objects?

For example, Mississippi law provides that it is against
the law to “engage in any sexual penetration or have

carnal knowledge of any offender” While this law cov-
ers penetration, it does not include acts such as sexual
fondling or contact for sexual gratification. In contrast,
Kentucky law prohibits “any touching of the sexual or
other intimate parts of a person done for the purpose of
gratifying sexual desire of either party”” States should
keep in mind that there are many kinds of sexual behav-
ior—including fondling and touching as well as self-stim-
ulation. Staff who engage in these acts with offenders are
still committing staff sexual misconduct.

In sum, the most inclusive laws acknowledge that an
act of intercourse or penetration, as well as touching,
fondling, inappropriate viewing, photography, expos-
ing oneself, and masturbation by staff all constitute staff
sexual misconduct, and should be prohibited by
statute.

Non-Physical Conduct

Currently, state staff’ sexual misconduct laws do not
prohibit or criminalize non-physical sexual conduct
such as conversations or letters of a sexual nature
between adults. Though non-physical sexual activity
may not be prohibited by state law, states and agencies
should endeavor to prohibit this type of behavior
through agency policies. While non-physical, the sex-
ual nature of such conduct has the potential to escalate
into physical sexual misconduct. In order to combat
staft sexual misconduct, agency policy should prohibit
all acts that are sexual in nature between staff and
offenders.

In Riley v. Olk-Long, what began as an officer’s inappro-
priate sexual comments to an offender soon escalated
into physical sexual misconduct. In this case, the officer
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asked an inmate if she was having a sexual relationship
with her roommate at the facility, and, if so, if he could
watch the two of them engaging in sexual activity. After
the facility assigned the inmate a new roommate, “a
known bisexual,” the officer observed the two in their
room together and asked “when’s the show?”” These
non-physical sexual advances by the officer eventually
escalated into the rape of the inmate by the correction-
al officer.

Like laws in many states, lowa law does not prohibit
non-physical conduct such as verbal harassment or
voyeurism. This case, however, illustrates the impor-
tance of prohibiting non-physical sexual conduct in
agency policy. As already discussed, agency policy can
be an effective way to combat staff sexual misconduct
and put correctional employees on notice that any sex-
ual behavior can result in administrative discipline.
Ensuring that agency policy addresses non-physical
sexual conduct can help prevent physical sexual con-
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duct by staff against offenders, in this way, agency poli-
cies can work hand-in-hand with state staff sexual mis-
conduct laws.

Although often outside the scope of state criminal staff
sexual misconduct laws, when non-physical staft sexu-
al misconduct involves juveniles other state and feder-
al laws do cover the conduct. The Adam Walsh Child
Protection and Safety Act of 2006” strengthens state
and prior federal laws that protect children from sexu-
al predators by prohibiting voyeurism as well as pos-
session, production or distribution of child pornogra-
phy.” The Act also sets forth specific definitions and
instructions regarding child pornography and sex
offender registration for adults possessing and/or dis-
tributing pornography.” Additionally, state mandatory
reporting and abuse statutes cover a broad range of
conduct that may be non-physical in nature but is still
considered dangerous to minors. This conduct
includes photography.”
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CHAPTER

State Criminal Laws:
Defenses to Staff
Sexual Misconduct

Consent

Consent is the most often-used defense in staff sex-

ual misconduct cases. Laws in 23 states and the
District of Columbia specifically prohibit consent as a
defense to staff sexual misconduct charges.” For exam-
ple, Alabama’s staff sexual misconduct law provides
that “consent of the person in custody of the
Department of Corrections, the Department of Youth
Services, a sheriff, a county, or a municipality, or a per-
son who is on probation or parole shall not be a
defense to prosecution under the law”” Some state
criminal laws are not as clear on the issue of consent.
Alaska law, for example, provides that consent is not a
defense only when staft engages in sexual penetration
with an offender s/he “knows is mentally incapable,”
such as the mentally ill, the mentally retarded, or those
with other mental disabilities.”

Not all states agree on this matter, however. While 25
states do not address consent explicitly, there are two
states—Delaware and Nevada—that consider offenders
capable of consenting to sexual relations with correc-
tional employees.” These states punish both the
offender and the responsible staff member for engaging
in sex thereby making consent an acceptable defense
to staff sexual misconduct. These laws, either inten-
tionally or unintentionally, create a climate where staff
can threaten to report that the sex between the staff
member and offender was consensual, thus exposing
the offender to criminal prosecution. Under these cir-
cumstances, offenders are even more unlikely to report
sexual abuse or contact for fear of being prosecuted.

It is often difficult for correctional staff, investigators
and prosecutors to distinguish coercion from consen-
sual sexual activity, especially when physical signs of
force are absent."” Most correctional experts agree that
there is an inherent power imbalance between staff and
offenders. Therefore, though an offender may agree to
engage in sexual activity, the offender may not be con-
senting. The offender’s status and the consequences of
refusal influence his or her decision-making ability. An
offender’s “consent” could have been obtained under
duress or through fear or need.

In response, many legislatures have enacted laws that
eliminate consent as a defense in these cases, much like
in the case of underage youth and people with disabil-
ities. Many courts have ruled that the inherent power
disparity between offenders and staff members renders
true consent impossible in the correctional context.'”
At the Winn Correctional Center, in Louisiana, for
example, a prison correctional officer coerced a male
inmate into oral sex by threatening to confine him with
dangerous inmates.'” The correctional officer was sen-
tenced to five years in prison for the offense."

The prevailing best practice view is that all sex
between staff and offenders, regardless of the gender of
staff or offender, is non-consensual. Well developed
laws recognize that offenders may have complex moti-
vations for engaging in sexual activity with staff mem-
bers, including safety and self-protection,'” and there-
fore that consent is never present.

Moreover, although offenders might admit that they
entered into a sexual relationship “voluntarily,” states

NIC/WCL Project on Addressing Prison Rape 1 1

American University, Washington College of Law ® www.wcl.american.edu/nic



LEGAL RESPONSES TO SEXUAL VIOLENCE IN CUSTODY:

STATE CRIMINAL LAWS PROHIBITING STAFF SEXUAL ABUSE OF INDIVIDUALS UNDER CUSTODIAL SUPERVISION

can still choose to make this conduct illegal as a mat-
ter of law—much like statutory rape law." States that
fail to explicitly stipulate that consent is not a defense
to sexual misconduct make successful prosecution and
conviction of staff in these cases more difficult. From a
management and public policy perspective, overlook-
ing “consensual” sex between staff and offenders
severely impedes legitimate correctional goals of
agency security, offender management, offender reha-
bilitation and staft morale.

Ignorance of Offender Status

In ten states, staff members who can prove they were
unaware of an offender’s correctional status can use
that ignorance as a defense to criminal prosecution for
staff sexual misconduct."” Since knowledge that the
offender is under supervision of a correctional agency
generally will result in a guilty verdict, courts can dis-
miss this defense easily if the conduct occurs inside of
a correctional institution. Thus, staff uses this defense
most often when the misconduct takes place while an
offender is on probation, parole or other post-release
supervision. Staft have successfully claimed that they
were unaware of the offender’s status in these situa-
tions.

For example, Virginia’s staff sexual misconduct law
finds a person guilty of “carnal knowledge of an offend-
er-victim” if s/he “Anow(s] that the inmate, probation-
er, parolee, detainee, or pretrial or post-trial offender-
victim is under the jurisdiction of the state or local cor-
rectional facility, regional jail, the Department of
Corrections, the Department of Juvenile Justice, a
secure facility or detention home, a local court servic-
es unit, community based probation services agency, or
a pretrial services agency.”""

This is another area where institutional policy can
close the gaps in state law. Most agencies have anti-
fraternization policies which make clear that staff may
not engage in sexual or other interactions with offend-
ers or their families. These policies are an effective way
to stress to employees that intimate relationships with
offenders will not be tolerated, before such incidents

are serious enough to trigger criminal prosecution.'”
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Incorporating a duty-to-report requirement within
agency policy is even more effective. These policies
mandate that when a correctional employee learns that
someone with whom she is socializing or doing busi-
ness is an offender, she must immediately inform the
institution about that interaction. This provides both
the institution and the employee an opportunity to
mitigate any harm that relationship may pose to the
employee’s job performance or to the institution’s safe-
ty, security and reputation. Law and policy can thus
work together to ensure that employees do not subvert
the system by claiming that they were unaware of an
offender’s status.

Marriage

In 19 states and the District of Columbia, marriage
between a staff member and an offender is considered
a defense to laws criminalizing sexual conduct."” In
Alaska, it is a defense to staff sexual misconduct if the
offender is “married to the person and neither party
has filed with the court for a separation, divorce or dis-
solution of the marriage”'" New Jersey is the only state
that specifies that marriage is not a defense to staft sex-
ual misconduct with an offender.’” The remaining
states do not address whether employees can use mar-
riage to an offender as a defense.

Like duty-to-report requirements, agency policies on
marriage can also augment state law and help prevent
staff sexual misconduct.'” Institutional policies that
require staff to report social interactions with offenders
would certainly apply to marriage. Prior to the offend-
er’s incarceration, such policy allows the institution to
monitor the relationship and make necessary adjust-
ments to housing arrangements or to staff assignments
for supervising the offender. When the marriage occurs
either during or post incarceration, states have policies
and legal decisions have routinely upheld the ability of
agencies to discipline or terminate staff. Prosecution,
however, is much less likely because of the explicitly
consensual nature of marriage and state immunity
statutes which prevent spouses from testifying against
each other.
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CHAPTER

State Criminal Laws:
Criminal Penalties

Penalties for engaging in staff sexual misconduct vary

among the states. Criminal penalties have increased as
lawmakers and correctional administrators have real-
ized the threat that staff sexual misconduct poses to
the safety of correctional institutions and the harm
such violations cause to offenders. However, ensuring
that penalties reflect the seriousness of these crimes
has been a lengthy process requiring the support of
legislators, prosecutors and the correctional communi-
ty across the country. Some states still lag behind, con-
tinuing to penalize offenders themselves for sexual
conduct with staff, or impose only misdemeanor penal-
ties on staff guilty of staff sexual misconduct.

Sanctions for Offenders

Delaware and Nevada impose penalties on offender-
victims of staff sexual misconduct where they deem the
conduct is consensual. In Delaware, a “person is guilty
of sexual relations in a detention facility when being a
person in custody the person engages in sexual inter-
course or deviate sexual intercourse” In Delaware
this is a Class G felony punishable by up to two years
of incarceration. In Nevada, “a prisoner in lawful cus-
tody or confinement” and “who voluntarily engages in
sexual conduct with another person” is guilty of a cat-
egory D felony punishable by one to four years in
prison and a fine of not more than $5,000."*

States that choose to penalize offenders for staff sexual
misconduct have rejected the view that offenders’ deci-
sion-making is clouded by the power imbalance
between offenders and staff. Instead, they implicitly

find that offenders are capable of consenting to sexual
relationships with staff.

While these penalties may send a message to offenders,
they also have a chilling effect on reporting and prose-
cution of staff sexual misconduct."® Offender cite fear
of retaliation or punishment as the number one reason
for failing to report staff sexual misconduct. Laws that
punish offenders create an environment in which they
fear prosecution, either because they voluntarily
engaged in the behavior or fear they will be accused of
doing so. In turn, these policies also increase the likeli-
hood that staff will escape punishment. As a result, few
states criminally sanction offenders in situations of staff
sexual misconduct even when the law permits it. Most
states recognize that staff members should be held to a
higher standard of conduct, regardless of an offender’s
behavior, and that offenders should be encouraged to
report sexual misconduct. Nevertheless, these policies
help to create a climate that inhibits reporting and fos-
ters a sense of impunity among staff.

Sanctions for Staff

Until recently, the penalty in many states for staff
engaging in staff sexual misconduct with offenders was
a misdemeanor. The trend is now moving toward
more stringent penalties for offending staft.'” Today,
only three states--lowa, Kentucky, and Maryland--
retain misdemeanor penalties for staft sexual miscon-
duct" where penalties range from imprisonment not
exceeding one year to imprisonment up three years.

In Iowa, a person found guilty of sexual misconduct
can be sentenced to an aggravated misdemeanor
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charge carrying a prison term not to exceed two years
and a fine of at least $625 but not to exceed $6,250."
In Kentucky, staft sexual misconduct is a Class A mis-
demeanor and carries an imprisonment term not to
exceed twelve months.” In Maryland, guilty staff is
subject to imprisonment not exceeding three years or a
fine not exceeding $3000 or both.™*

Having laws that only carry misdemeanor sanctions
can leave states vulnerable. Prior to 2005, the federal
law prohibiting sexual abuse of individuals under cus-
todial supervision was a misdemeanor. When conduct-
ing research for a report on sexual abuse in federal cus-
todial settings, the Office of Inspector General (OIG)
found that the misdemeanor penalty presented several
problems."” First, the sanction was one year and only
garnered more severe penalties if the staff used force or
threats.” Because of the power and control staft exer-
cise, they rarely needed to use force or threats to gain
the compliance of offenders. Second, prosecutors were
reluctant to prosecute staff of sex abuse cases, and even
less reluctant because of the low penalty. These low
penalties signaled to prosecutors, the public and
offenders the lack of importance of these offenses."
Additionally, with the common practice of plea bar-
gaining, it gave prosecutors very little room to negoti-
ate with staff and their lawyers.

14 nic/weL Project on Addressing Prison Rape

Thirty-eight states and the District of Columbia cur-
rently provide felony sanctions for staff sexual miscon-
duct.” In most states, the penalty includes both a fine
and a prison term. In general, fines range from five-
hundred to $50,000,” and prison terms may range
from one year to life in prison.””

states—Alaska, California, Colorado,
Connecticut, New York, Oregon, Utah, Virginia and
Washington—the penalty for staff sexual misconduct
varies, based on factors such as the severity of the

In nine

crime and the age of the victim."” For example, in
Connecticut, the charges and penalties can vary,
depending on the age of the victim. If the victim is over
16 years old, the crime is a Class C felony carrying a
penalty of one to ten years in prison, but if the victim
is under 16 the crime is a Class B felony carrying a
maximum prison term of 20 years.”

As illustrated, states have very different schemes for
penalizing staff sexual misconduct with offenders.
What is clear is that in order to diminish these behav-
iors swift investigation, prosecution and penalties car-
rying felony convictions should be the rule.
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Law: Criminalizing Staff
Sexual Misconduct
with Offenders

Before enacting or modifying criminal staff’ sexual
misconduct laws, states will first need to consider the
political climate. Support from legislators and other
stakeholders is critical to efforts to improve state staff
sexual misconduct laws. The enactment of PREA and
its reporting provisions may provide legislators an
important incentive to reexamine and improve existing
state laws.

There are several resources that can aid states in
this endeavor. First, agencies should examine
other state laws. Appended to this publication
(Appendix A) is the 2009 Quick Reference Guide to
the Fifty-State Survey of State Criminal Laws
Prohibiting the Sexual Abuse of Individuals in
Custody. Additionally, you can find an electronic
version of both the Quick Reference Guide and the
full Fifty-State Survey of State Criminal Laws
Prohibiting the Sexual Abuse of Individuals in
Custody with the most recent updates at
www.wcl.american.edu/nic/responses.

As detailed in this publication, any analysis of state
laws prohibiting sexual abuse of individuals in custody
should consider the following elements: (1) coverage;
(2) prohibited conduct; (3) defenses; and (4) penalties.
A careful review of how state law addresses—or fails to
address—these four elements will reveal areas where
laws can be amended or improved.

Coverage: Cover all state agencies,
facilities and potential personnel

A state should consider which state agencies, facilities
and personnel it wants to include in the law. The most

inclusive laws cover all actors in the criminal justice
system by listing explicitly who can be held criminally
liable. Such actors include staff in community correc-
tions, private facilities, prisons, jails, other state agen-
cies supervising offenders and juvenile institutions.
Laws may also explicitly cover officers, administrators,
contractors, food service employees, maintenance
workers, teachers, health care employees, clergy, and
volunteers. In other words, the most inclusive laws will
cover any individual who may have direct or indirect
contact with offenders in any correctional setting.

Conduct: Cover sexual
penetration/intercourse and
inappropriate sexual contact

The term “staff sexual misconduct” encompasses many
activities—some of which may seem unusual to the
average person. Including a wider spectrum of sexual
behavior enhances opportunities to prosecute staff
who engage in misconduct with offenders. No law can
cover every sexual situation that may arise, or can
criminalize conduct that may be sexual in nature but is
not assaultive. Since internal policies can reach further
than criminal law and are easier to create, institutions
should augment their state laws with strong internal
policies that include behaviors that criminal law does
not cover. These behaviors include over-familiarity,
harassment, oral and written communications, photog-
raphy and invasion of privacy.

Defenses
Consent should not be a defense

Consent, presently not covered by more than half of
states’ laws, is a controversial legal issue. However, as a
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legal matter, the power differential between an offender
and staff member negates consent. If staff members know
that offenders can never “consent” to sexual activity, they
will also know that offenders’ consent will never negate
their responsibility or prosecution. Laws that specifically
state consent is not a defense can help prevent staft from
engaging in sexual activity with offenders.

Marriage and ignorance of offender’s
status can be monitored through
institutional policy

Institutional policies are an effective way to address
violators’ defenses of marriage or ignorance of an
offender’s status. Policy should include prohibitions
against inappropriate relationships with offenders and
their families, and should sanction those who engage
in these relationships. Moreover, staff should be
informed of all policies during training and prior to
beginning work. To strengthen the effectiveness of
internal policy, a duty-to-report requirement should be
included. Such a reporting requirement allows correc-
tional administrators and staff the opportunity to han-
dle staff~offender relationships before the conduct
negatively affects agency safety and security.

Penalties: State law should treat
staff sexual misconduct as a serious
criminal offense

When considering the penalties and sanctions for a
staff sexual misconduct conviction, lawmakers should
consider the following: (1) which penalty (misde-
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meanor or felony) is more likely to result in prosecu-
tion, and what is the appropriate penalty for the
oftense; (2) if other collateral sanctions exist, such as
loss of employment, loss of license, malfeasance in
office or obstruction of justice; and (3) if offenders will
be sanctioned for engaging in the conduct.

In both the 2005 and 2009 OIG Reports, in testimony
to the National Prison Rape Elimination Commission
and in research developed by the NIC/ WCL Project
on Addressing Prison Rape, prosecutors are more like-
ly to take on stafl sexual misconduct cases when the
crime yields a serious penalty.”’ Since many state pros-
ecutors are understaffed and poorly funded, they will
often forego prosecuting misdemeanor crimes."'
Classifying staff sexual misconduct as a felony sends a
message to prosecutors that corrections and legislators
consider the crime a serious sex offense. Prosecutors, in
turn, will come to view these cases as seriously as sex
offenses that occur outside the correctional system.

State law should also add provisions to ensure that col-
lateral sanctions will be enforced. Often internal insti-
tutional policy will address sanctions such as loss of
license and/or employment. However, including these
sanctions in existing laws will also provide additional
tools for prosecutors.
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Other Sanctions
and Conseguences

-|:1is publication reviews only a narrow category of
sexual assault law that explicitly addresses sexual abuse
of persons in custody. However, there are other crimi-
nal laws which allow prosecution of staff sexual mis-
conduct such as rape or sexual assault, sodomy, official
misconduct, mandatory reporting, reckless endanger-
ment, mistreating a person in an institution, obstruc-
tion of justice and statutory rape."

In addition to the criminal penalties discussed above,
convicted staff can face additional consequences for
staff sexual misconduct convictions, including sex
offender registration and/or loss of a professional
license. Though these consequences are not consid-
ered punitive like fines and imprisonment, they can
burden individuals’ life and thereby deter staff sexual
misconduct in some cases.

A few of these tools are reviewed in brief below.
However, more in-depth analysis of issues surrounding
sex offender registration, mandatory reporting and vul-
nerable persons will be discussed in greater detail in
forthcoming publications.

Sex-Offender Registration

Criminal laws prohibiting staff sexual misconduct, like
other sexual assault statutes, can trigger sex offender
registration. Currently, in 32 states, an individual con-
victed of staff sexual misconduct can be compelled to
register as a sex offender in addition to incarceration."*

Though sex offender registration is not considered a
criminal penalty, the registration requirements do cre-
ate hardships that infringe on an individual’s daily

life.”* Those hardships include restrictions on where
one may reside, work and community notification,
where an offender’s personal information is posted on
a public website and made available to the public
and/or law enforcement.

While there is significant and legitimate criticism about
the overbreadth of sex offender registration require-
ments, it is one of the few ways to monitor correction-
al staff who sexually abuse offenders. While a few
states—Idaho and Florida, for example—discipline and
maintain registries of staff, that is not the norm.*”
Given the portability of corrections as a profession and
the ease with which correctional staff move from state
to state and from one custodial setting to another—
adult, mentally ill, juvenile, community, private—sex
offender registration holds some promise from pre-
venting culpable staff from working in custodial set-
tings with other vulnerable populations.

Duty to Report Sexual
Abuse of Offenders

Under-reporting of staff sexual misconduct within cor-
rectional institutions creates environments where mis-
conduct can flourish. States should include duty to
report provisions in their staff sexual misconduct laws.
However, if ‘duty to report’ clauses are enacted, com-
panion provisions prohibiting retaliation against those
who report should also be included. When offenders
or staff members fear retaliation for reporting incidents,
they may forego reporting altogether.” Appropriate
legal protections can empower offenders and staff, pro-
viding some assurance that they are less vulnerable
after filing a report. Four states—Florida, Maine,

NIC/WCL Project on Addressing Prison Rape 1 7
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Missouri and South Carolina—all include duty to report
clauses.”” In addition, Florida, Missouri and South
Carolina also provide for protection from retaliation
for those who report incidents of staff sexual miscon-
duct.

The Florida law provides that any employee who wit-
nesses, or has reasonable cause to suspect, that an
inmate or an offender is the subject of sexual miscon-
duct must immediately prepare, date, and sign an inde-
pendent report.”* It also provides that “any person who
knowingly or willfully coerces or threatens any other
person with the intent to alter either testimony or a
written report regarding an incident of sexual miscon-
duct”* Failure to report an incident of staff sexual mis-
conduct is a first degree misdemeanor punishable by
imprisonment for no more than one year. Coercing or
threatening someone reporting sexual abuse is a third
degree felony punishable by imprisonment not to
exceed five years."

Maine law provides that a person is guilty of failure to
report sexual assault of a person in custody if that person
is a member of the staff, knows that a person was sexu-
ally assaulted, and does not report it to the appropriate
criminal justice agency. Failure to report is a Class E
crime punishable by up to six months imprisonment.*'
Missouri law provides that when any employee of the
department has reasonable cause to believe that an
offender has been abused, he must immediately report
it in writing to the director."”” Failure to report is a Class
A misdemeanor punishable by up to one year impris-
onment and a $1,000 fine."® The law also provides that
“no person who directs or exercises authority in a cor-
rectional center operated or funded by the department
shall harass, dismiss, or retaliate against an offender-
victim or employee because he or any member of his
family has made a report of any violation or suspected
violation of laws, ordinances, or regulations applying to
the correctional center which he has reasonable cause
to believe has been committed or occurred”*

In South Carolina, the law holds that “a person who
has knowledge of sexual misconduct who has received
information in the person’s professional capacity and
fails to report it to the appropriate law enforcement
authority, or a person who threatens or attempts to
145

intimidate a witness “is guilty of a misdemeanor
ishable by up to one year imprisonment

pun-
»146
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Mandatory Reporting: Juvenile and
Vulnerable Persons

Although often outside the scope of staff sexual mis-
conduct laws, there are special reporting provisions
available in the event of abuse of juveniles and/or vul-
nerable persons. Mandatory reporting specifically
requires certain individuals to report cases of physical
or sexual abuse committed against children and vulner-
able persons. All 50 states and the District of Columbia
have mandatory reporting laws for youth and 49 states
and the District of Columbia have mandatory report-
ing laws for vulnerable persons."

Currently only 26 states include correctional staff as
mandatory reporters for abuse of children and vulner-
able adults."*® Hawaii and Mississippi explicitly name
correctional staff in their law while the other 24 states
imply it by stating “any person” or “all people”"”
Hawaii law is very specific and states that a mandato-
ry reporter in the performance of their professional or
official duties who has reason to believe child abuse or
neglect or abuse of a dependent adult has occurred
must report the abuse. The law specifically includes
“employees or officers of any law enforcement includ-
ing, but not limited to, the courts, police departments,
correctional institutions, and parole or probation
offices”™ Other states such as Maine are more general
defining mandatory reporters as “any person who has
assumed full, intermittent or occasional -responsibility
for the care or custody of the incapacitated or depend-
ent adult™

Licensing

Staff members convicted of staff’ sexual misconduct
may also lose their professional licenses or certifica-
tions. Many states require that correctional officers and
administrators be licensed or certified.”” In Wyoming,
for example, correctional officers are considered peace
officers. Officers must complete Peace Officer Standard
Training within their first year to become licensed,
however the department director by statue can then
recommend revokation of the license for any official
misconduct."

Moreover, many other staff who work in correctional
facilities must be licensed in order to practice, includ-
ing medical personnel (nurses, doctors, technicians),
psychologists, lawyers, social work professionals, bar-
bers, child care professionals, and educators. Most
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states have provisions to revoke licenses for these pro-
fessionals in cases of sexual abuse. A criminal convic-
tion or administrative sanction may result in proceed-
ings to strip these individuals of their professional
licenses, thereby limiting their future employability in
their field.

The Impact of PREA on State Laws

Since the passage of PREA, two states—California and
Texas—have passed laws implementing PREA. The
California law provides: inmates and wards with infor-
mational handbooks regarding sexual abuse in deten-
tion; adopts specified policies, practices, and protocols
related to the placement of inmates, physical and men-
tal health care of inmate victims, and investigation of
sexual abuse; accurate data collection concerning sex-
ual abuse across all institutions which is accessible to
the public; and develops guidelines for the provision of
resources and counseling from outside organizations to
inmates and wards. The law also allows for the cre-
ation of the Office of the Sexual Abuse in Detention
Ombudsperson to ensure confidential reporting and
impartial resolution of sexual abuse complaints in
CDCR facilities.”**

Texas House Bill 1944 was passed in

2007 and creates a position of
ombudsperson in the Office of the

Inspector General to monitor prevention

and investigation policies to ensure impar-

tial resolution of inmate complaints of sexual
assault; authorizes the ombudsperson to collect evi-
dence and interview inmates or employees at correc-
tional facilities in conducting an investigation of an
inmate complaint of sexual assault under this section;
and prohibits the ombudsperson from requiring an
inmate who reports a sexual assault to assist in the
investigation or prosecution of the offense.”

Clear legislation with appropriate penalties is an effec-
tive tool in addressing staff sexual misconduct with
offenders. These legal remedies are only effective, how-
ever, if incidents are reported, offending staff are penal-
ized, and punishment is certain and substantial. Though
most states already have laws prohibiting staff’ sexual
misconduct, the mere existence of a law does not guar-
antee that the law is being enforced. Strengthening staff
sexual misconduct laws, consistent with the purpose and
spirit of PREA, will assist states in addressing and pre-
venting this dangerous misconduct.
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Conclusion

S[ate criminal laws prohibiting the sexual abuse of
people in custody are important tools in preventing
staff’ sexual misconduct with persons under custodial
supervision. This publication has addressed several of
the key issues in analyzing these state laws:

(1) staff sexual misconduct and its definitions;

(2) policy issues that stakeholders and policymakers
should consider when evaluating state criminal
laws prohibiting sexual abuse in custodial
settings; and

(3) recommendations for amending state laws to
enhance effectiveness.

CHAPTER

However, it is important to remember that state crim-
inal laws prohibiting sexual abuse of persons in custody
are not the only tools and remedies that advocates, leg-
islators, correctional leaders and offenders have at their
disposal. Other tools will be explored in later publica-
tions. What is important to remember is that staff sex-
ual misconduct compromises the safety and security of
the institution and the public, affecting offenders as
well as people in the surrounding communities. It is
important that as PREA standards are released that
not only are state criminal laws amended to comply
with PREA but that agency policies and procedures
are developed to address areas that law may not, in
order to ensure safe and secure correctional environ-
ments and the safety of staff, offenders and the public.
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CIvIL LIBERTIES UNION, CUSTODY AND CONTROL, CONDI-
TIONS OF CONFINEMENT IN NEW YORK’S JUVENILE
PRISONS FOR GIRLS 63-71 (2006) (describing the sexual
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exploitation of juvenile girls by staff members in the New
York Juvenile Justice System); STOP PRISONER RAPE, FACT
SHEET: INCARCERATED YOUTH AT EXTREME RISK OF
SEXUAL ASSAULT (2007) available at.
http://spr.org/en/factsheets/Youth.pdf); STOp PRISONER
RAPE, IN THEIR OWN WORDS: RECENT EXAMPLES OF
SEXUAL ABUSE OF YOUTH BEHIND BARS (2006) avarlable
at: http://spr.org/pdf/prea_update_june_06.pdf; ALLEN
BECK ET AL., BUREAU OF JUSTICE STATISTICS, THE PRISON
RAPE ELIMINATION ACT OF 2003: SEXUAL VIOLENCE
REPORTED BY JUVENILE CORRECTIONAL AUTHORITIES,
2005-06 (2008); US DEPARTMENT OF JUSTICE, CIVIL
RiGHTS DivisioN, CRIPA FINDINGS: INVESTIGATION OF
THE CHELICNHAM YOUTH FACILITY AND CHARLES H.
HICKEY, JR. SCHOOL IN MARYLAND (2004); US
DEPARTMENT OF JUSTICE, CIvIL RIGHTS DivisioN, CRIPA
FINDINGS: INVESTIGATION OF THE CONDITIONS AT THE
KING CoUNTY CORRECTIONAL FAcCILITY (2007).

See, ALLEN J. BECK & TIMOTHY A. HUGHES, BUREAU OF
JUSTICE STATISTICS, SEXUAL VIOLENCE REPORTED BY
CORRECTIONAL AUTHORITIES 2004 (2005) [hereinafter
“SEXUAL VIOLENCE REPORTED BY CORRECTIONAL
AUTHORITIES”]. A number of factors contribute to these
statistics. First, because juvenile agencies are required by
law to report any abuse or neglect, these agencies have
better-developed mechanisms for reporting abuse.
Second, unlike adults, juveniles’ cases are reviewed regu-
larly, giving juveniles ongoing access to the courts.
Incidents are thus more likely to come to the attention of
supervising authorities. Finally, many juveniles have regu-
lar contact with lawyers and parents to whom they may
reveal such incidents.

See, ALLEN J. BECK, DEVON ADAMS, AND PAUL GUERINO,
BUREAU OF JUSTICE STATISTICS, SEXUAL VIOLENCE
REPORTED BY JUVENILE CORRECTIONAL AUTHORITIES
2005-6 (2008).

Id. at 2.
Id. at 5.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE, supra note 37.

KAN. STAT. ANN. § 21-3520(a) (West 2008).

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE, supra note 37. States
that exclude juvenile agencies are: Oregon, Idaho,
Nevada, Rhode Island, Vermont, Missouri, Mississippi and
South Carolina.

RI GEN. Laws § 11-25-24 (West 2008).

See, ALA. CODE § 13A-6-61 (West 2008) (age of consent is
16); Ky. REV. STAT. ANN. § 510.020 (2006) (age of consent
is 16).

See, NIC/WCL PROJECT ON ADDRESSING PRISON RAPE,

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

FIFTY STATE SURVEY OF EXPLOITATION OF MINORS LAWS
(forthcoming) [hereinafter “SURVEY OF EXPLOITATION OF
MINORS LAws.”]

See generally, SEXUAL VIOLENCE REPORTED BY
CORRECTIONAL AUTHORITIES, supra note 55.

See generally, Wackenhut Corporation, zvailable at ;
Corrections Corporation of America, avazlable at
www.correctionscorp.com; and Youth Services
International, gvailable at www.ysii.com.

See, eg., The Hawaii Department of Corrections (DOC)
participates in community service work lines where
offenders work for county, state and non-profit organiza-
tions. The Hawaii DOC also has the Laumaka Work
Furlough Center where offenders work in the community,
available at www.hawaii.gov/psd/corr_home.php; See also,
The Arkansas Department of Corrections (DOC) has a
work release program. The Arkansas DOC work release
program provides inmates with community jobs to
increase job skills and work role experience prior to
release, available at
www.state.ar.us/doc/programs_pg2.html#release.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37.

See, OHIO REV. CODE ANN. § 2907.03 (West 2008); OHIO
REv. CODE ANN. § 2921.01 (West 2008).

See, N.D. CENT. CODE § 12.1-20-07 (West 2008).

See, SEXUAL VIOLENCE REPORTED BY CORRECTIONAL
AUTHORITIES, supra note 55.

See generally, Richardson v McKnight, 521 U.S. 399 (1997)
(finding private employment guards are not entitled to
qualified immunity from inmate’s tort claims).

See generally, BRENDA V. SMITH AND JAIME M. YARUSSI,
BREAKING THE CODE OF SILENCE: A CORRECTION
OFFICERS’ HANDBOOK ON IDENTIFYING AND ADDRESSING
STAFF SEXUAL MISCONDUCT WITH OFFENDERS (2007).

See, Charlie Frago, Sex With Inmate Costs Prison Psychologist
Job Cummins Unit Tryst Under Investigation, ARKANSAS
DEMOCRAT GAZETTE, April 21, 2006 (reporting that a
prison psychologist has been fired after being found hav-
ing sex with an inmate in her office at the Cummins
Unit).

See, Melvin Claxton, Ronald J. Hansen, and Norman
Sinclair, Guards Assault Female Inmates, THE DETROIT
NEWS, May 22, 2005 (reporting that an inmate at the
Huron Valley complex in Ypsilanti was raped in a storage
room by a prison maintenance worker).

See, Owen Covington, Jasl Worker Charged With
Misconduct: Woman is Accused of Performing Oral Sex on an
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77.

78.

79.
80.
81.
82.
83.
84.

85.

86.

87.

88.

89.

26

Inmate, KINGHT/RIDDER TRIBUNE NEWS SERVICE, August
2, 2006 (reporting that a medical technician for the
Daviess County Detention Center was arrested Tuesday
and is accused of having an ongoing sexual relationship
with an inmate at the jail).

See, Counselor Accused of Sex with Inmate, TRIBUNE-REVIEW,
August 24, 2006 (reporting that a drug and alcohol coun-
selor was criminally charged with one count of institu-
tional sexual assault after allegedly having sexual encoun-
ters with an inmate at the State Correctional Institution at
Greensburg). See also, BRENDA V. SMITH & JAIME M.
Yarussi, NIC/WCL PROJECT ON ADDRESSING PRISON
RAPE, ADDRESSING STAFF SEXUAL MISCONDUCT WITH
OFFENDERS: CURRICULUM GUIDE 2004 (2005); BREAKING
THE CODE OF SILENCE HANDBOOK, supra note 73.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE, supra note 37.

See, 18 Pa. CONS. STAT. § 3124.2(a) (West 2008).
See, N.Y. PENAL Law § 130.20 (McKinney 2008).
Id

See, KY. REV. STAT. § 510.120(1) (West 2008).

See, TEX. PENAL CODE ANN. 39.04(g) (West 2008).
See, CAL. PENAL CODE § 289.6(4)(2) (West 2008).

See generally, NIC/ WCL Project on Addressing Prison
Rape, Training Sessions held under NIC Cooperative
Agreements 05S17GJES, 06S20G]J]J1, 07S24GJQl1,
07525GJQ5 and 07S27G]JT7. Training participants noted
that often volunteers have the most intimate contact with
offenders- most agencies have chaplains, teachers and
counselors in a volunteer position. They states that they
had problems prosecuting volunteers for staff sexual mis-
conduct with offenders because they are by and are a
group not covered by the law in many states. In addition
they most often allowed volunteers to simply stop volun-
teering and leave the facility instead of prosecuting there-
by leaving the agency open to civil litigation without
being able to seek recourse with the volunteer through
prosecution.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE, supra note 37.

See, ITowA CODE § 709.16 (West 2008); MINN. STAT. §§
609.344(1)(m) & 609.345(1)(m) (West 2008); S.C. CODE
ANN. §§ 44-23-1150(a)(1), (B) & (D) (West 2008).

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37. Examples include Connecticut, Maine and

New Mexico.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
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90.

91

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37.

See, M1ss. CODE ANN. § 97-3-104 (West 2008).
See, Ky. REV. STAT. § 510.010 (West 2008).

See generally, Riley v Olk Long, 282 F.3d 592 (8th Cir.
2002).

See, Adam Walsh Act, supra note 52.

See, Adam Walsh Act, supra note 52 at § 111. Relevant
definitions, including Amie Zyla expansion of sex offender
definition and expanded inclusion of child predators.

See, Adam Walsh Act, supra note 52 at §§ 501-507.
Id.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN
CusTODY, supra note 37.

See, ALA. CODE  § 26-14-1 (West 2008); NJ. StaT. § 9:6-1
(West 2008).

See, ALASKA STAT. § 11.41.410 (West 2008); ALASKA STAT.
§ 11.41.420 (West 2008).

See, DEL. CODE. ANN. tit. 11, § 1259 (West 2008); NEV.
REV. STAT. ANN. § 212.187 (West 2008).

See, Lou Grieco and Lawrence Budd, Few Reports, Fear of
Reprisal Make It Hard to Say How Oflen Inmates, Guards
Have Sex, ASSOCIATED PRESS, October 15, 2006. See,
NIC/WCL PROJECT ON ADDRESSING PRISON RAPE,
IMPROVING PROSECUTIONS OF ALLEGATIONS OF SEXUAL
ABUSE IN CORRECTIONAL SETTINGS: A MEETING WITH
FEDERAL PROSECUTORS (October 13, 2006) (attendance
list on file with author) [hereinafter “FEDERAL
MEETING”].

See, Carrigan v. Davis, 70 F. Supp. 2d 448, 452-453 (D.
Del. 1999)(concluding, “as a matter of law, that an act of
vaginal intercourse and/or fellatio between a prison
inmate and a prison guard, whether consensual or not, is
a per se violation of the Eighth Amendment); Fisher v.
Goord, 981 F. Supp. 140, 172 (W.D. N.Y. 1997) (recogniz-
ing that “sexual interactions between correction officers
and inmates, no matter how voluntary, are totally incom-
patible with the order and discipline required in a prison
setting and expressing concern over “the notion that an
inmate might feel compelled to perform sexual favors for
correction officers in order to be on the officer’s “good
side”); BARBARA OWENS AND JAMES WELLS, NATIONAL
INSTITUTE OF CORRECTIONS & THE Moss GROUP INC.,
U.S. DEP'T OF JUSTICE, STAFF PERSPECTIVES, SEXUAL
VIOLENCE IN ADULT PRISONS & JAILS, TRENDS FROM
FOCUS GROUP INTERVIEWS 7 (2006)(reporting that correc-
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tional staff felt that most sexual assaults were about
power than sexual gratification and that “power, control,
and violence” were a common theme to obtain sex);
SusaN W. McCAMPBELL AND LARRY S. FISCHER,
NATIONAL INSTITUTE OF CORRECTIONS, U.S. DEP'T OF
JUSTICE, PoLICY DEVELOPMENT GUIDE FOR SHERIFFS AND
JAIL ADMINISTRATORS (2002)(stating that sexual miscon-
duct is more about the exercise of “power” than the sex
act); Peter K. Westen, Some Common Confusions About
Consent in Rape Cases, 2 OHIO ST. J. oF CrRiM. L. 333, 335
(2004) (contrasting “factual” versus “legal” consent, and
indicating that the former is determined by what a juris-
diction deems is sufficient to constitute a defense to rape).
See also, Boddie v. Schnieder, 105 F.3d 857, 861 (2d Cir.
1997) (stating that sexual abuse of a prisoner violates con-
temporary standards of decency, can cause severe physi-
cal and psychological harm and has no legitimate peno-
logical objective). But see, Phillips v. Bird, U.S. Dist. No.
03-247-KAJ, Westlaw 22953175 (D. Del) (Dec. 10, 2003)
(declaring that “[c]onsensual sex between two adults does
not constitute cruel and unusual punishment simply
because it occurs within the walls of a prison”).

Former prison guard sentenced to five years, THE ASSOCIATED
PRESS STATE & LocAL WIRE, July 15, 2006.

Id.

See, Brenda V. Smith, Rethinking Prison Sex: Self-Expression
and Safety, 15 COLUMB. J. OF GENDER & L. 185 (2006); see
also Brenda V. Smith, Continuum of Sexual Behavior in
Institutional Settings, developed under NIC Cooperative
Agreement 06520G]J1 (PowerPoint presentation on file
with author) (outlining the continuum of sexual behavior
in prisons).

See, SURVEY OF EXPLOITATION OF MINORS LAWS, supra
note 64.

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS
PROHIBITING THE SEXUAL ABUSE, supra note 37

See, VA. CODE. ANN. § 18.2-64.2 (West 2008).

See, BRENDA V. SMITH AND NAIRI SIMONIAN, NIC/WCL
PROJECT ADDRESSING PRISON RAPE, A MEMO REGARDING
ANTI-FRATERNIZATION POLICIES AND CASE LAW IN THE
NINTH CIRCUIT (2006) [hereinafter “ANTI-
FRATERNIZATION MEMO”].

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37.

See, ALASKA STAT. 11.41.432 (a)(2) (West 2008).

See, NJ. REV. STAT. ANN. 2C:14-5(b) (West 2008). “No
actor shall be incapable of committing a crime under this
chapter because of age or impotency or marriage to the
victim”

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

See, ANTIFRATERNIZATION MEMO, supra note 109.
See, DEL. CODE. ANN. tit. 11, § 1259 (West 2008).
See, NEV. REV. STAT. ANN. § 212.187 (West 2008).

See, DETERRING STAFF SEXUAL ABUSE OF FEDERAL
INMATES, supra note 34; OFFICE OF THE INSPECTOR
GENERAL, U.S. DEP'T OF JUSTICE, THE DEPARTMENT OF
JUSTICE’S EFFORTS TO PREVENT STAFF SEXUAL ABUSE OF
FEDERAL INMATES (2009) hereinafter “EFFORTS TO
PREVENT SEXUAL ABUSE”] See also, National Prison Rape
Elimination Commission Hearings, “Reporting,
Investigating and Prosecuting Prison Rape: What is
Needed To Make The Process Work?” Detroit, Michigan
(August 3, 2006) [hereinafter “Reporting, Investigating
and Prosecuting Prison Rape”] available at
http://nprec.us/proceedings_detroit.htm.

See, DETERRING STAFF SEXUAL ABUSE, supra note 34, at 8
(addressing the issue of prosecuting cases of staff sexual
misconduct in federal prisons and subsequently federal
law was amended to increase the penalty for staff sexual
misconduct in federal prisons from a misdemeanor to a

felony).

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37.

See, JTowa CODE § 709.16(2) (West 2008).

See, Ky. REV. STAT. § 510.120(1) (West 2008).

See, MD. CODE ANN., CRIM. LAw § 3-314(B) (West 2008).
See, DETERRING STAFF SEXUAL ABUSE, supra note 34.

Id

1d

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,
supra note 37.

Id

Id

Id

See, CONN. GEN. STAT. § 53a-71 (West 2008).

See, DETERRING STAFF SEXUAL ABUSE supra note 34;
EFFORTS TO PREVENT SEXUAL ABUSE supra note 116;
Reporting, Investigating and Prosecuting Prison Rape
supra note 116. See also, Brenda V. Smith and Jaime M.

Yarussi, Prosecuting Sexual Violence in Correctional Settings:
Examining Prosecutor’s Perceptions, 3 AM. U. CRIM. Law
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132.

133.

134.

135.

136.
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138.

28

BRIEF, 19-28 (Spring 2008); FEDERAL MEETING, supra
note 97; NIC/WCL Project on Addressing Prison Rape.
IMPROVING PROSECUTIONS OF ALLEGATIONS OF SEXUAL
ABUSE IN CORRECTIONAL SETTINGS: A MEETING WITH
STATE PROSECUTORS (October 27, 2006) under NIC
Cooperative Agreements 06S20G]]J1 (attendance list on
file with author)[ hereinafter “STATE MEETING”].

Id

See generally, Denise Raymo, Franklin County Jail guard
charged with sex abuse: Probe says county CO had sex contact
with inmate, THE PRESS REPUBLICAN, May 7, 2009 gvail-
able at
http://www.pressrepublcan.com/homepage/local_story_
127221429.html; Four Corrections Officers Face Obstruction,
Force Counts, NORTH COUNTRY GAZETTE, November 24,
2008, zvailable at
http://www.wcl.american.edu/nic/AnEndtoSilenceYearin
News2008.cfim; Denise Heilbrun, Tzwo others face trial in
Platte jail sex case, STAR TRIBUNE, September

See, FIFTY STATE SURVEY OF ADULT SEX OFFENDER
REGISTRATION REQUIREMENTS s#pra note 33.

Id

Id. But see, e.g., Russell Stearns v. Gregoire, 124 F.3d 1079
(9th Cir. 1997) (registration and notification are not puni-
tive); Doe v. Pataki, 120 F.3d 1263, 1284-1285 (2d Cir.
1997) (registration and notification are not punitive); E.B.
and W.P. v. Verniero, 119 F.3d 1077 (3d Cir. 1997) (notifi-
cation not punitive, and registration not punitive by impli-
cation).

See, Melvin Claxton, Ronald J. Hansen and Norman
Sinclair, Guards Assault Female Inmates, THE DETROIT
NEWS, May 22, 2005 (reporting that inmates say they are
too afraid of retaliation from guards and staff to file sexual
abuse complaints and that inmates who do report receive
misconduct tickets and serve years in extra time).

See, FIFTY STATE SURVEY OF STATE CRIMINAL LAWS PRO-
HIBITING THE SEXUAL ABUSE OF INDIVIDUALS IN CUSTODY,

supra note 37.

See, FLA. STAT. ANN. § 944.35 (West 2008).

NIC/WCL Project on Addressing Prison Rape

139.

140.

141.

142.

143.

144.

145.

146.

147.

148.

149.

150.

151.

152.

153.

154.

155.

Id

Id

See, MIE. REV. STAT. ANN. tit. 17-A, § 760 (West 2008).

See, MO. REV. Star. § 217.410 (West 2008).

Id

Id

See, S.C. CODE ANN. § 44-23-1150 (West 2008).

Id

See, NIC/ WCL Project on Addressing Prison Rape,
FIFTY STATE SURVEY OF STATE MANDATORY REPORTING
LAWS (2009). The only state with no mandatory reporting
statute on abuse of vulnerable adults is South Dakota.

Id

Id

See, HAW. REV. STAT. ANN. § 346-224 (West 2008); Haw.
REV. STAT. ANN. § 346-224 (West 2008). HAw. REV. STAT.
ANN. § 350-1.1 (West 2008); Haw. REV. STAT. ANN. § 350-
1.1 (West 2008).

See, ME. REV. STAT. ANN. tit. 22 § 3477 (1)(a)(1)-(23)
(West 2008).

See, NIC/WCL PROJECT ON ADDRESSING PRISON RAPE,
FIFTY STATE SURVEY OF STATE LICENSING REQUIREMENTS
(forthcoming).

Id. See, WYO. STAT. ANN. § 1977, and §§ 9-1-701 through
9-1-710 (West 2008) (addressing Peace Officers’ certifica-

tion).

See, California Sexual Abuse in Detention Elimination
Act, supra note 11.

See, Texas House Bill, supra note 11.
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