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1 Introduction

1.1 Problem

Nowadays almost every person has a telephone cioomeeither in the form of a fixed
telephone line at home and or a mobile phone. Aystdi the International
Telecommunication Union shows that in the end &&0,270 billion people worldwide
had a subscription for a fixed line and 4,1 billpeople had a subscription for a mobile
phoné.

Beside normal telephone calls in 2007 also 74%l§Rlién peoplef of all mobile phone
users used the short message service (from noefemed as SMS) on a regular basis.
Next to the normal telephone services (such as,@MS, etc.) exist also a huge variety of
so called premium rate telephone services. Thase&ss can be accessed by calling or
using SMS to a special telephone number and caosilysa multiple of a normal call or
SMS. The variety of which services are offeredugénand goes from telephone sex over
future telling to download of music or games. Esglecin the last years, with the fast
development of cell phones the SMS premium ratéces (from now on referred as PRS)
became more and more popular. There is somethifgy all target groups. So the
download of ring tones, music and games for thieptelne became more and more
popular among children and such services as spars,nwveather forecasts and parking
services more popular among adults.

Legal problems with the usage of PRS arise wheergibople than the subscriber of the
telephone connection is using it without the pesmis of the owner. In this thesis | will

examine the liability of the subscriber for thede# PRS on the one hand when a person

! International Telecommunication Uni¢2009)
2 Wikipedia Mobile Phones



fully capable of contracting and on the other has@n a person incapable of contracting
uses a PRS with the telephone connection of somaleaavithout their permission.

1.2 Delimitation

I will focus in this thesis on the liability of treubscriber for telephone calls made by third
parties. Therefore | will just look briefly at tlwentractual relation between the telephone
service provider and the premium rate service pi&vifrom now on referred as PRSP).

I will not write about the possible issues of cmali law or the possibilities of the
subscriber to regress at the user of the PRS.

I will assume in this thesis that the offers of BlRSP comply with the marketing and
contract regulations of national and internatidael.

Furthermore | will assume that the services oRRSP are provided without any deficits.

1.3 Way of approaching the problem

| will approach the problem in the way that | fivell show the relevant case law and then
analyze if, in my opinion, the high court camette tight solution with the right legal
instruments. | will begin with examining the AusiniLaw because | come from Austria
and studied there.

| will try to compare my results to Norwegian LaSince | never studied Norwegian Law |
will try to find legal instruments which seem to &ieilar to the Austrian ones and try to

apply them to the circumstances of the cases and g results would be the same.

1.4 Sources

As point of departure | will examine the problenetad above according to Austrian Law.
I will look at decisions of the Austrian courts espally of the supreme court (Oberster

Gerichtshof from now on referred as OGH) and atemfGerman courts especially of the
supreme court (Bundesgerichtshof from now on reteas BGH) because the OGH itself



and the authors of the literature often refer toigslens and literature of Germany because
the legal systems are very similar.

I will also look into Norwegian Law and comparédtthe Austrian Law. In order to show
the differences between the two legal systemslidegcribe the Norwegian Law always
right after the Austrian Law and show the simiiastand differences. | don’t claim a
completeness of the Norwegian Law because in the giiven to write this thesis it would

be impossible to study the entire Norwegian legatesn.

1.5 Definitions

1.5.1 Persons fully capable of contracting under Austrian Law®

With the age of 18 sane persons achieve the mapmd are fully capable of contracting.

1.5.2 Persons incapable of contracting under Austrian Law*

To determine what is understood under this terfustrian Law we have to look at the
§§ 2T, 151, and 865 Allgemeines Biirgerliches Gesetzbuch (from nowefarred to as
ABGB).

®This definition is based otkoziol/Welsei (2002), p 54

* The definitions in this section are basedkaziol/Welsel (2002)

®> Own translation of § 21 ABGB (the italic writtem added by the author of the thesis): “(1) Min@nsder
the age of 18 yeargnd persons, who for any other reason than thieionity are not able to handle all or
several of its affairs, are under the special mtata of the laws.

(2) Minors are persons, who are not yet 18 yeatsibthey are not yet 14 years old, they are uager’

® Own translation of § 151 ABGB (the italic writtenhadded by the author of the thesis): "(1) A miqwrder
the age of 18 yearsy, without explicit or silent consent of its legapresentative, neither able to contractual
dispose nor to commit himself.

(2) After achieving maturityover the age of 14 yearkg can dispose or commit over things, which were
given to him to dispose freely and his income frativate acquisition, so far as the satisfactiohief

necessities of life are not endangered.



Persons under the age of 7 years
Persons under the age of 7 years are incapabtentfcting. They are only able to commit
and dispose over rights through their legal repredizve.
Any contract made by a person under the age ofrsye void. There is one important
exception to this rule in 8 151 Abs 3 ABGB thaegdl transaction which is usually
entered by children in that age and concerns aryelay transaction will be backdated

valid when the child fulfills his obligations.

Persons between the age of 7 and 14 years
Underage minors have a limited contractually cdfggbAccording to § 865 ABGB they
are able to accept a promise just made to theeflieAccording to § 1421 ABGBthey
are able to fulfill already existing debts and disttheir obligation. If an underage minor
wants to obligate himself, either his legal repmatve must contract for him or accept the

deal afterwards.

(3) If a minor(under the age of 18 yearahters a legal transaction, which is usually etef minors at the
same age and concerns an every day transactienetfal transaction will be backdated valid as sa®the
minor fulfills his obligations.”

" Own translation of § 865 ABGB: "Children under sawears and people over seven years, who do not
have the use of rationality, are - except in cgsesided for in § 151 paragraph 3 ABGB — unablengke or
accept a promise. Other minors between the ageanfi718 years or persons to whom a trustee is afgohi
can accept a promise which is just to their beni¢fihey take over, however, a burden tied up witbr have
to promise something themselves, the validity efphomise depends — except in cases provided ®aBil
paragraph 3 and § 280 paragraph 2 — on the coof#rd legal representative or the court, regulated
principle part three and four of this law. Untiktbonsent is given the other part can not resainan
require an explanation in reasonable time.”

8 Own translation of § 1421 ABGB: “Also a person wihaisually incapable to administer her property ca
fulfill a right and an expired guilt, and discarid lbligation. If an uncertain or not expired gwibuld have
been fulfilled, the person who is entrusted with tustody, the trustee or the curator, is entibeclaim back

the performed.”



If an underage minor makes a contract which wobldyate him, without the permission
of the legal representative, the contract is nad bait pending invalid. Through an ex post

approval the contract can gain full validtty.

Persons between the age of 14 and 18 years
For minors between the age of 14 and 18 yearsggricipal the same rules applicable as
for underage minors but they have in certain sibngtan adjusted capability to contract.
They are able to obligate themselves to servicdsan dispose over their income of own
earning and things, which were given to them tpase freely, so far as the satisfaction of

their necessities of life are not endangered.

Persons not capable of contracting
Persons who are over seven years, who do not hauese of rationality, are incapable of
contracting. As long as no procurator is appoirnitedsame rules are applied as for persons
under the age of 7 years. That means that conteetgoid. After a procurator is appointed
the same rules as for persons between 7 and 14 gkage apply. That means that
contracts are pending invalid. As the same ruldsraghildren apply | will from now on

not always refer to persons incapable of contrgaimd just talk about children.

1.5.3 Persons fully capable of contracting under Norwegian Law™®

As in Austria sane persons gain with the age ofels8s the full capability of contracting.

1.5.4 Persons incapable of contracting under Norwegian Law'*

To determine which persons are incapable of commigaander Norwegian Law we have to

look into the vergemalsloven (from now on referteds vgml). The relevant articles are

° Koziol/Welser (2002), p 52 ff
9 Lilleholt (2009), p 89
™ The definitions in this section are based lasrdrup/Kluften/Linge/Gjgslief2008)



§§ 1% 2'% 33" 34'° 36'°and 37’ vgml. The main rule under Norwegian Law is that

persons under the age of 18 years are incapabientfacting.

Persons under the age of 15 years
Under Norwegian Law there is only one step on thg te full capability of contracting.
§ 33 vgml states that all children can disposdyreeer funds they have gotten from their

legal representatives or from other persons fdr thven disposition.

2 Oown translation of § 1 vgml: “With minors this lawfers to underage persons and to persons maae min
by law. Persons are underage if they are not giteen years old.”

3 Own translation of § 2 vgml: “Minors are unabledispose over their own capital and to commit
themselves in legal dispositions as long as nottifigrent is appointed.”

14 Own translation of § 33 vgml: “An underage perstan dispose over funds he has earned on his demn af
he reached the age of fifteen years or he hasmtuitdispose freely over from the legal guardiaamwother
person.

The legal guardian can take away this right wigpeet to if the needs of the child require thathéf
underage person is over fifteen years old and tedesof himself the acceptance of the court isled8

5 Own translation of § 34 vgml: "A person made mibgriaw can make working contracts on his own and
quit them. If he, in consideration of his welfameds, the court can decide that just his legabsgmtative is
able to make or quit such contracts and that thal leepresentative is able to cancel contracts rbattee by
the person made minor by law.

The person made minor can dispose over funds Ine@an his own after he was made minor or he got fr
the legal representative or another person fooWwis disposition. The legal guardian can take awég/right
with respect to if the needs of person made miequire that.”

15 Own translation of § 36 vgml: “If a minor madeantract which he is not able to make on his own and
which he has not validly fulfilled the other padgn withdraw from the contract. The decision tcharaw

can be declared to the minor.

If the other party knew that the person he is @mtiing with was a minor and he didn’t have any oeds
believe that he was able to make this contracing withdraw from the contract before the time wiite
should be fulfilled as long as the legal represargaloesn’t refuse to accept the contract in timag. Also

the other party can not withdraw from a contraciwhwork as long as the minor fulfills his dutiés.

' own translation of § 37 vgml: “If a contract, whia minor can not conclude on his own, is not apgao

or the other party withdraw from the contract bessaaf 8 36, every party has to return what theyagot if
that is not possible replace the value. The mirartb replace what he got just in that amount vilveas use

for him.”



88 36 and 37 vgml regulate what happens with cot#nrmade by minors. If a minor makes
a contract which he cannot conclude according2o/8ml the contract is invalid. Both the
minor himself and the legal representative canctgathe invalidity. The contract is not
void from the beginning because it can be appr@xepost by the legal representative or
by the minor if he became 18 years in the meantfifiéiere are special rules when a party
can withdraw from the contract but | won’t go irttetail here because it is not relevant for

this thesis.

Persons between 15 and 18 years
The same rules as for persons under the age adrS wpply but under certain

circumstances they can in addition dispose freeéy their own working contracts.

Persons not capable of contracting
Persons who are older than 18 years and do notthauwese of rationality, are incapable of
contracting. They are made minors by law. For thieensame rules apply as for over 15
year old persons. They have certain additionalsigs for example to have an own

business, but it is not necessary to go into datai.

Comparison
It can be said that there is only one big diffeeehetween Austrian and Norwegian Law
when it comes to the capability of contractingAlmstria children under the age of 7 years
and persons made incapable by law are incapalgentfacting. Contracts made by them
are void. In Norway contracts made by all minoes @ending invalid if they are not able to
conclude such contracts. They can be withdrawn troth parties under certain

circumstances.

18 |grdrup/Kluften/Linge/Gjaslie(2008), p194



1.5.5 Premium rate services

Premium rate telephone numbers are telephone nsrfireielephone calls during which
certain services are provided, and for which ugyailces higher than normal are
charged?® Today PRS can also be used by sending a SMSptecifis number. These
telephone numbers are usually allocated from @nakitelephone numbering plan in such
a way that they are easily distinguished from othenbers’®

In Austria the 0900 prefix is used for premium natenbers (from now on referred as
PRN) that charge per minute and the 0901 prefissexd for PRN that charge by call. For
adult content the prefix is 0930 for per minutéftaand 0931 for event based tariffs.

In Norway any telephone number starting with 82 gtlyo820/829) is charged at premium

rates (82x xx xxxf?

The variety of PRS is very broad. A few examples\atleo games and crossword puzzle
tips, horoscopes, dating and party lines, paymeparking tickets, voting (e.g. for TV
shows), weather information, telephone sex an@y@inong young people very popular,

various features (ring tones, games, screensastersfor the cell phone.

1.5.6 Involved parties and contractual relations of a premium rate service

When contracting with a premium rate telephoneiservarious parties are involved and
are related through various contracts. In thisigedtwill just describe and examine the
parties and the contractual relations relevanttferdiscussion in this thesis. There are
various other parties and contractual relationsioey are not relevant in order to discuss

the liability of the subscriber for contracts mdmethird parties.

9 Wikipedia Premium-rate telephone number
2 Wikipedia Premium-rate telephone number
2 Rundfunk und Telekom Regulierungs GmbH
22 post- og TeletilsyngR2008)



1.5.6.1 Involved parties®

User of the telephone
The user of the telephone is the person actualkingahe phone call or sending the SMS.

It doesn’t matter if he owns the phone or not.

Subscriber
The subscriber is the person who owns the telephndéas contractual relationship to the

telephone service provider.

Telephone Service Provider (from now on referre@@B)

The TSP provides the telephone connection anddtesa to the public telephone network.

Premium Rate Service Provider
A PRSP advertises the PRS as an own service ahcdawibwn telephone number, the
PRN. If a telephone user calls this number, or sen8MS to this number, the call or

message will be transferred to the PRSP who prewitke demanded service.

1.5.6.2 Contractual relations when using a premium rate telephone service

Tzer of the subzcriber
telephone

Premium Eate Telephone
Service Provider Service Provider

2 The discussion in this section is based$rhmitz/Eckhard2007), p 560-567

10



Subscriber — Telephone service provider
This contract between the subscriber and a TSPasrdract for the performance of a
continuing obligation, in which the TSP obligategtovide the customer access to the
public telecommunication network and to enableciiitomer to exchange speech or other
data with other users of a fixed line telephon@iseror a mobile telephone service through
setting up outgoing and incoming telecommunicationnections® The user is obligated
to pay the connection fee.
It is important to divide this contractual relatifsom the contractual relation between the
user of a PRS and the PRSP.

User — Premium Rate Service Provider
The content of the contract between the user ofelephone and the PRSP is for the PRSP
to provide the requested performance to the uder.uBer of the telephone has to pay the
fee for the service. As | will describe below, ubuthe subscriber gets billed for the use of
the PRS through his normal telephone bill. The PRSRlly doesn’t know who is actually
calling because he just knows which telephone numsbaalling. He always sends the bill
to the subscriber of the telephone number andothtet actual user of the service.
There are various parties involved to connect atssa PRSP. According to the B&GHhe
relevant view of the user is important. When hésaal sends a SMS to a PRN, he is only
aware of the contractual relationship to the PRSBther relations relevant to set up the
connection to the PRSP are not known by the avarsgeof a PRS. Because of that the
user only has a contractual relationship to thefPRS
Through this contract the PRSP obligates himsgifrtwide the requested performance.
The advertised price for the service includes @dtg. That means it also includes the

24 Own translation of parts of BGH, Ill ZR 58/06, p 4

> OGH, 1 Ob 244/01t

** BGH, Il ZR 58/06

2 With further referencesSchmitz/Eckhard2007), p 562

11



connection fee of the TSP. This share goes to 8f¢ dnd the rest goes to the PRSP and its
other contractual partnefs.

While the contractual relation with the TSP alreadists when the user engages the PRS
the contract with the PRSP is made at thatiime

Telephone Service Provider — Premium Rate ServioeidRer
The TSP transfers the call or SMS which is madéhbyuser who dialed a certain PRN to
the PRSP. In most cases the TSP also collectsdheyrfor the PRSP through its own
billing system™ It is possible that the PRSP collects the fedfifsem the subscriber but
that is unusual.
If the PRSP bills the user itself he has anywawffitmative defenses if the contract is not
valid or has certain deficits. If the PRSP trarstas rights to the TSP the subscriber
cannot lose rights, no matter in which way the tsghould be transferrét
Because of that | will, as stated above, not exarthis in detail because it is not relevant

for this thesis.

1.5.7 Legal instruments

1.5.7.1 Suretyship under Austrian Law*?

Suretyship is a contract between the creditor badailsman, where the bailsman
obligates himself, to satisfy the claim of the drexdif the debtor doesn’t pay. Because of
the high risk of a suretyship § 1346 Abs 2 ABGR:quires that the formal obligation must

2 OGH, 1 Ob 244/01t

29 Zib (2005), p 396

30 With further referencesStogmiiller(2003), p 253

31 OGH 1 Ob 244/02t, approvingBib (2005), p 396

%2 The following definition is based oKoziol/Welseil (2002), p 138f

% Own translation of § 1346 Abs 2 ABGB: “The surétigscontract needs for its validity that the formal

obligation of the bailsman has to be in writing.”

12



be in writing. The reason for that is to warn tla@dman. The requirement of writing is not
fulfilled if the contract is made by electronic meaThis is not in breach with Article 9 of
the E-Commerce Directiféwhere it states that “Member states shall endaetheir legal
system allows contracts to be concluded by elemtnmeans” because under Article 9 (2) ¢

E-Commerce Directive the suretyship is explicitkzleided.

Another criterion is that the debt the bailsmanustide liable for is substantiat®dThe
requirement is already met if the principal delisamot called by name but if the
circumstances leave no doubt which one the parteant as the obligator. It's enough if
the debtee, because of the behavior of the bailemdrafter taking all circumstances
known by the parties in consideration accordinthtopractice of fair dealing, could rely
on and actually did rely on that the suretyshiméle for the obligator meant by him and
who is also known by the bailsn4n

As the suretyship should secure the forcefulnegiseoprimary debt it relies on the
existence of its debt (accessory). According t8811ABGB®’ the suretyship is also
invalid if the main debt is not originated validtbe suretyship expires if it debt expires.
To that rule there is only one exception in § 1385GB*. Who bails for a main debtor
who is incapable of contracting is obligated asiadivided co-debtor, even if he didn’t

know that. The bailsman secures in this case timabf return of the creditor.

% Directive 2003/31/EC

3 With further references: Wessely/Eugen (2003), p 5

% OGH, 4 Ob 546/79

37 Own translation of § 1351 ABGB: "Debts which neesisted or which are abrogated cannot be taken ove
nor be affirmed.”

% Own translation of § 1352 ABGB: "Who bails for arpon which is incapable of contracting is, albeit

didn’t know about this character, obligated as divided co-debtor.”

13



1.5.7.2 Suretyship under Norwegian Law*

The regulations for suretyship in Norwegian Law ggpeead through the different laws.
There are no such requirements as under the Anidtaia. A suretyship can be made in
writing or orally. The accessoriness is not asmgjras under Austrian law. The main rule
for solidary debts, such as the suretyship, isittddesn’t have any influence on the other
debitors if one of them is not liable. But the tiglaship between the bailsman and main
debtor is special in the case of a suretyship. [Hads to that there is made an exception in
the favor of the bailsman under the suretyshipit 8an be said that accessoriness is

given?°

In the Finansavtaleloven (from now on referredddimansavtl) the suretyship is regulated
in a stricter way but this law is only applicabbe €ontracts and assignments between
customers and financial institutions. § 61t finansavtl requires that the suretyship is in
writing and the debt must be substantiated. Aniexglccessoriness also is not given here
but the same as stated above applies here. The abated about the requirement of

writing in the E-Commerce Directive also appliesene

Comparison
The big difference between the two laws is thaustria the suretyship is regulated very
strictly. In Norway there are no special requiretadreside that the main debt has to be
valid what makes it much easier to make a surgty$bmly in the relation between a

consumer and a financial institution there are alntioe same requirements as in Austria.

%9 The definition in this section is based &mith(1997)

40 Smith(1997), p 56

“1 Own translation of § 61(1) finansavtl: “The comtraf suretyship must, in order to be obligators,it
writing and contain a substantiation of the defthe highest sum the bailsman shall secure. &@nsk

sentence does not apply for a suretyship with @wmer.”

14



1.5.7.3 Authority under Austrian Law

There are two different kinds of authority unders&ian law, the intern and the extern
authority. The difference lies in the way the auittyds given. If just the principal declares
the authority just to the agent it is an interrhauity and if he declares it to the public it is
an extern authority. The difference is importamttfee case if an agent pleads on intern
authority which is not given the contract is nolid/dor the one who should have given the
authority even if the third party is in good fafth.
Three requirements must be fulfilled in order tgute the actions of a third person to
someone else in order to entitle or obligate hireatiy**:
1. Act in the name of the princip4l
The agent must reveal to the business partnehthest acting for somebody else.
This is called the “principle of disclosire
2. Power of representatidh
The agent must have the permission to represemtrthepal. There is no valid
representation without a permission to represent.
3. Capability of contracting of the agent
§ 1018 ABGB is interpretetf in that way that only persons who are at least
limited capable of contracting can be used as antagersons incapable of
contracting can’t represent someone else, bechasagent has to make a
declaration of intention and a person incapableootracting can’t constitute a

relevant intention.

42 \With further referenced{oziol/Welser (2002), p 184

43 With further referencesoziol/Welser(2002), p 180

44 With further referencesoziol/Welser (2002), p 180

3 In german "Offenlegungsgrundsatz”

8 With further referencedtoziol/Welser (2002), p 181

47 Own translation of § 1029 ABGB: “Contracts arethathe limitations of the authorisation, for the
constituent and for the third party binding, evethé constituent had authorised an agent who ablerto
commit himself.”

8 Schwimann/Binder(1988), §1018 Rz 1,
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The agent also has to stick to the range of thieoaity. But in cases that the principal just
tell the agent what he is allowed to do he wousth dle bound to the contract made by the
agent if the third party had good faith that thergigvas acting in the range of the authority.
This case is usual for both kinds of authority heseathe details are often not addressed for
the public. For example if | want that someone bapscture for me at an auction | don't
want everybody to know where my price-limit is.that case the principal is bound to the
contracts made by the agent if the agent excelsesuthority. But it is important to
differentiate that case from where no authoritgii®en. The agent can do more than he is
allowed to. This is to protect the third party wdhmesn’t know what exactly the agent is
authorized for. The case of course lies differéttie principal declared externally to what

extent he gave authorization to the agent.

Apparent authorit§?
In the 88 1027 ff deals the ABGB with certain spécases of appearance of authority,
what is called implicit authority. Certain actiocen be seen as a concession of authority
without that the conditions of § 863 AB&Hare met.
Who indicates that he has given authority to soreesse has to accept the power of
representation against himself and can't pleadtibdtasn’t made an according declaration
of intent® This instrument is called apparent authority.
Here the legislator wanted to protect the thirdyptr the disadvantage of the principal
because the appearance militates in favor of ttieoaty and the appearance moreover was
caused by the same person who is now affected Bhdt trust in the outer facts is

protected.

“9In German “Anscheinsvollmacht”, the following dfion is based oroziol/Welsen (2002), p 185f

Y Own translation of § 863 ABGB: “(1)It is not onyssible to decelerate your intention explicit thyb
words and commonly accepted signs but also imghettugh actions, which under consideration of all
circumstances leave no reasonable ground to doubt.

(2) As to the signification and effect of actiomzlaomissions the habits and customs of the faallegjations
have to be taken in consideration.”

1 Welser(1979), p 10
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The trust protection needs circumstances whiclalbleto arouse the justified belief in the
third party that the principal is authorized tosgdhe deal. If the third party would have
been able to discover the lack of authority or ekmeew about, then he doesn’t deserve
protection for his trust and so the requirementsafoapparent authority are not met. The
trust must furthermore have its reason in the bieh&f the constituent which has created
the outer facts and creates the belief of the théndy that the power of representation is
given.
These requirements have to be examined strictlsusecit bears the risk of apparent
authority.
Three requirements must be fulfilled in order tplgghe legal instrument of the apparent
authority™
1) Notoriousness
The facts must arouse in the third party the jiestihssumption that the person
acting has authority of the principal.
2) Good faith
The third party must not have any reason to ddwddtduthority was given.
3) Accountability
The principal must have caused the apparent thrangibjective negligent way or

didn’t correct it.

If the age criteria of the authority also appliesthe apparent authority needs a closer

examination what will be done below.

1.5.7.4 Authority under Norwegian Law>?

The Norwegian Law doesn’t say directly which reguoients have to be fulfilled in order
to set up an authorization. But in the Avtaleloy®am now on referred to as avtl) there

exist eight paragraphs on how to withdraw an authton.

*2 The following list is based offfreudenthaler/Wiesingg2005)
%3 The definition of this section is based oxholth(2006)
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The Norwegian Law divides the authority in two goeuthe dependent and the
independent. The authority through contrdaount as dependent authority and the
authority through positioti and the authority through public declaratfoas independent.
The independent authority evolves either becausegnpe takes a position which brings
the authority with is after law or through declavatof the principal to the third party.

These are not relevant for the thesis and theréfaii not go into that in depth.

The authority through contract is regulated in & B&tl. This kind of authority evolves out
of the declaration of the principal to the agerd #rere are no form requirements for this
declaration.

In order to impute the actions of the agent topthecipal the agent must fulfill three
requirements:
1) Actin the name of the principal:
As under Austrian law § 2®avtl sets up the requirement that the agent nuist a
in the name of the principal.
2) Power of representation
The agent must have authorization of the princgmal this authorization must
not be withdrawn.
3) Contracting within the authority

** In Norwegian: “oppdragfullmak”

%5 In Norwegian: “stillingsfullmakt”

*% In Norwegian: “frasagnsfullmakt”

" Ownt translation of § 18 avtl: “If the authority $et up just through a declaration from the ppiakio the
agent, it is withdrawn when the principal declates the authority should not be valid any longed this
declaration reaches the agent.”

*8 Own translation of § 10 avtl: “If the agent deialshe name of the principal and within the givertherity
the legal act originates rights and responsibditi@ectly for the principal.

If someone has because of the contract with somequsition, which after the law brings an abilityldh it

to contract for another person, he has the authirinake contracts, which fall inside these basdér
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The agent must contract within the given authofityis principle is stated in

§ 10 avtl.
It is necessary to look at point 3) a bit closegrédit makes a difference if it is an
independent or an independent authority. If it dlependent authority the principal is not
bound by a contract if the agent didn’t contradhwi the authority even if the third party
was in good faith. That is stated clearly in §%dvtl. With a independent authority it is
according to 8 11 avtl possible that the principddound by a contract made by the agent
even if the agent was not contracting within ththatrity if the third party was in good
faith.%°

Combined Authorit$*
This kind of authority counts to the independerthatities. It covers the cases which have
in common that there are various events occurringhwraise in the third party the
reasonable expectatitfrthat he contracted with a person who has auth8fits the
supposed principal raised the expectation in thid grarty he is bound by the contracts of
the supposed agent.
The tendency in Norwegian Law is that the courfdyathe effects of authority in cases
that they think that the third party had good reassto count on an authority if the supposed
principal has contributed to raise this expectatiothe third party. If the supposed agent
acts under this circumstances that, under norrieaékperience, the third party can count

on that he represents the supposed principal,ttfee is no doubt that this creates an

%9 Own translation of § 11 avtl: “Has the agent caated against the orders, given to him by the jpalc
and the third party understood it or should haveeustood it, the principal is not bound by the cact, even
if it was inside of the authority.

Has the principal just notified the agent aboutabthority (818), the same applies even if thedtparty was
in good faith.”

9 Woxholth(2006), p 257

®lln Norwegian: "kombinasjonsfullmakt”

%2 |n Norwegian: "forventningsprinsipp”

83 Woxholth(2006), p 253
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authority even if there is no real contract betwd#ensupposed agent and the supposed

principal®*

Comparison

The legal instrument of authority is similar in batountries. The biggest differences are
that there is no age limit under Norwegian lawvithich persons you can be used as an
agent and there are stricter liability rules whetoimes to the authority through contract.
Under Austrian law someone would be bound undéaicecircumstances if the agent
extends the authority and under Norwegian Law tivejpal would not be bound. Very
similar are the legal instruments of apparent aiutthand combined authority. Both have
the goal to protect the third party if they havgoad reason to believe that authority was

given.

%4 Lassen(1992), p 38
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2 Problem

Legal problems arise when someone engages a PR$hwitelephone connection (fixed
line or cell phone) belonging to somebody else. qinestion arising then is if the owner of
the telephone connection, who has a contractuatioaelto the TSP and gets billed for the
used service, what often is a multiple of a norptaine call, is liable for calls and
contracts made by somebody else.

For minors and other persons incapable of contrgdtwill mostly write about mobile
phones because it is not very likely that suchges$ave a fixed line. The result of the
examination would not be different if they used some else’s fixed line.

Usually persons incapable of contracting are repedtthey want to subscribe for a
telephone service, such as a mobile pfibméot even an acceptance from the parents is
enough to get a subscription. So for persons ifdepa contracting there are usually two
ways of getting a mobile phone. First, their paserdnclude a contract with the TSP and
pass on the mobile phone to their children. Secasdiong as they are over 14 years old
buy a pre paid telephone card with their own money.

I will only examine the first case in detail becaubat is the case where a third party uses
the phone of someone else. But | will throughoetttiesis also make remarks to the

second case.

First | will look at the current case law of thegwian and Norwegian courts concerning
this problem.
Then | will examine the problem with two differesgenarios according to first the

Austrian law and afterwards to the Norwegian Law:

%5 Klees(2005), 628
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1)

2)

Someone uses a PRS with the phone of someondretseler to delimitate this
thesis to private law | will only examine the caisat the telephone connection was
used with the knowing and the permission of thesstiber. But important to state
here is that the user had only permission to makmal telephone calls and no
permission to use PRS by the owner of the teleplbonaection.

The scenario in this case is that a person incepaltontracting gets a mobile
phone to use. The permission is just given for mdqwhone calls but also PRS are

engaged.
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3 Relevant Case Law

In this section | will describe the relevant cam& from Austria and Norway. The names of
the cases are given by me in order to make it ettsiefer to the cases afterwards.

In Austria the courts have made a few decisiongeaning this problem. Most cases are
about the morality of telephone sex hotlines bsb ahclude a legal examination of the
liability.

| only have found one decision of a Norwegian csexond instané@ This decision

contents unfortunately no real legal approach kewuertheless | will exhibit it shortly.

3.1 The flat-case - OGH 1 Ob 244/02t

In this case the claimant, a TSP, claimed the paywmie205.000 ATS (about 15.000 €) for
the use of PRS. The defendant said that these RIRSnet engaged by her but by her life-
partner at that time. She said that she wasn’gusan flat with the telephone connection at
all that time because she was away because oflbeaton. Her life partner used her flat
with her permission and has also used the PRS.

The TSP said, that it doesn’t matter who has maeghone calls which caused the phone
bill from the defendants’ telephone line. Becausthe general terms and conditions,
which became integral part of the contract betwtberparties, the customer is liable also
for claims of payment, which were caused by the@esd services through third parties as
long as it was caused in his sphere of influence.

The defendant claimed that she didn’t have theiptisgto check the amount of the
telephone calls. But it would not have been a gwblor the claimant to block the

connection after reaching an atypical amount. Taenant is in breach of contractual duty

% In Norwegian: "lagmannsrett”
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of protection and care. Furthermore was claimetlttteause of telephone sex hotlines,
which were engaged in this case, are immoral aacktbre can’t be content of a valid
contract.

The court of first instance said that telephonels@knes are not immoral. Furthermore
has the claimant not violated any contractual dhétyause the disproportional rising of a
telephone bill was not considered by the courtsugt an obligation. The clause that the
subscriber is liable for the usage of the telepHoreethrough third parties is after all not
abnormal, so that the subscriber doesn’t have uatoon it, because it is clear to every
subscriber that the TSP charges the subscriberthgtdues and not the actual user. Also
the general terms and conditions stand after appl§i879 Abs 3 ABGB, because it has to
be imputed to the sphere of the defendant andheatlaimant if she gives third parties
access to her flat and through that to her phaiteput being able to control any misuse.
The court of second instance affirmed the decision.

The OGH affirmed that telephone sex hotlines ateunmoral but in this case it doesn’t
really matter because it doesn’t depend on immtyraécause as Hoffmafirstates in his
critic of the BGH decision Il ZR 5/01 correctljhdse two contracts have to be
distinguished. On the one hand the subscriptiowédet the TSP and the customer and on
the other hand the contract between the PRSP andgstr of the telephone line. Even the
fact that the TSP collects the fee for the PRSttagenith the connection fee cannot lead
to the loss of objections of the contract with BRRSP.

The claimant has in his general terms and conditregulated that he has the right to claim
higher fees then the normal connection fees whichpensate next to the normal technical
and operational services other services includangises of third parties. Objections and
pretensions of the customer not relating to theneotion fee but the performances of a
third party can only be used against the thirdypaihe OGH said that such a clause is
invalid according to 8 937 ABGB and § 6 Abs 1 ZKIACHG because the customer would
loose his rights. Because of that the customethesght to claim that he is not the

contractual partner of the PRSP and because ohéhdbesn’'t owe the fee for the PRS,

" Hoffmann(2002)
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because the telephone call, which created thevag made by another person. Also § 11
of the general terms and conditions of the claiméwait the customer is liable for fees of
services of third parties, as long as they wersedun his sphere of influence, doesn’t
hinder this assumption. This clause can affect tmyrelation between the contractual
partners so that the customer is without a doabldifor the connection fee of the TSP if a
third party uses his phone. But for claims of tlRSIP which are caused by another contract
are not covered by the contract between the sudesaind the TSP. That means that the
clause of the general terms and conditions doapply here.

The OGH affirms the current opinidtin the Austrian literature that the specialty &%is
that the premium service is the telephone converséself and the identification of the
caller is made through the telephone number. THeHPgan act on the assumption that the
caller is also the subscriber or at least was gawghority. With the legal instrument of the
apparent authority a liability of the subscriberaached. But the basic principles of the
apparent authority developed by the legislationimenflict with his thoughts. Compared
to these principles the third party is only worttecting in his trust of outer
circumstances if the relevant circumstances arstadgy the one whose deficit this
protection is. The apparent authority requires thattrust has its reason in the acting of the
constituent and causes the trust of the third ghayauthority is givef? The fact that the
customer of the claimant has a telephone connegtinch is maybe - but not typically -
used by other persons, cannot raise the apparanittodrity, because the respondent — in
this case the employee of the PRSP — usually datdsnow, if she is contracting with the
subscriber or a third person, which uses this cammrewith or without permission. For
apparent authority the publicity is missiffgJsually the permission to use a flat with a
telephone connection includes also the silent aityhto use the phone. This assumption of
such an authority will only include normal serviadghe TSP which are compensated by
the connection fee. After common experience ofitifnnot be said that an average

subscriber wants to give authority to a third pargpuse significant more expensive PRS

%8 Wessely/Euge(2003);Zib, (1999), p 230;
® For further references see: OGH 1 Ob 244/02t
0 Eor further references see: OGH 1 Ob 244/02t
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on his costs. Even if the PRSP would have knowlddgethe subscriber has given third
persons a general allowance to use his phone he @ssume that after taking good faith
in consideration and without additional circumsesthat the allowance also includes his
services.!

After taking § 96 ABGB and § 1029 ABGB in considéra the OGH comes to the
conclusion that there is no legal assumption thafperson who is making legal
declarations for the principal acts within the givauthority. Who is using a telephone to
do business is not relieved of the duty to make gure is contracting with a person who is
authorized to if?

As the two contracts have to be seen separatelyefemdant owes the connection fee
without a doubt because of the upper cited § 11JAbkthe general terms and conditions.
Concerning the fee for the PRS it is proved thatdéfendant is not contract partner of the

PRSP and because of that she is not liable for it.

3.2 The burglar case — OGH 1 Ob 114/05d

In this case the OGH confirms its decision in tla¢ ¢asé®. In this case the claimant, the
operator of a student home, has a telephone systdra student home with 30 local loops
and 246 party lines. From one of the party linesgérvices of a PRSP, in this case
telephone sex services, were engaged for almasv3& with one phone call. The
claimant said that the student, who rented the risom where the call was made, was on
holidays between the end of June and the begirofidgly 2001. When he left his room he
locked the apartment but in order to get freshnadar the flat he left a window tippled.
During his absence it came to a burglary in hisvilaere various phone calls were made
with his telephone line. The last call, the onéhtelephone sex hotline of the PRSP, was
connected for 32 hours 54 minutes and 44 secondssl not possible to detect who made

this call.

"L For further references see: OGH 1 Ob 244/02t
2 Eor further references see: OGH 1 Ob 244/02t
" OGH 1 Ob 244/02t
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The defendant claimed that a student home is aerf'typuse” where anybody could make
calls to a PRSP with every party line. This argunzemtradicts the made conclusions.
According to that the usage of a party line ofed fequires the input of a Personal
Identification Number (from now on referred to dBlP

In its decision the OGH sticks to its explanatiofshe flat casé&’. The arguments of the
defendant conclude that because of that the cldilvesn’'t blocked certain PRN, he
authorized the students or third persons to usedhy lines for expensive phone calls at
the expense of the operator of the student homaation to the TSP as the one who gets
the bill for the services. But against this fewitates the common life experience as
referred to in the flat caSe Thereafter the absence of the block of certamiers doesn’t
allow the conclusion that the claimant as subscb¢he telephone line wanted to
authorize the inhabitants of the student home &nawn burglars to telephone calls with
telephone sex hotlines for several hours.

The appeal got declined and the decisions of twerd@ourts got thereafter confirmed that

the claimant got back the money paid for the PRS.

3.3 Norwegian case — Eidsivating lagmannsrett LE-2000-883

The matter in dispute in this case was a bill fifbaenor Mobil AS against the subscriber
A for the use of his mobile telephone for an ammifrg1.928,96 NOK (ca 4.000 €).

A had a subscription for a mobile phone at Teléviobil AS. A paid the first bill for

around 5.018,50 NOK without any complaint. Around0® NOK of the bill were for PRS.
Afterwards he got the bills on a monthly basis ahdbills had in common that a big part of
the fees were produced through calls to PRS. Hkgmane bills before deadline and some
after.

After A came into a delay of payment and owed anwamof 9.277,15 NOK to Telenor
Mobil AS the telephone company decided to blockiélisphone line. A paid this amount a

few months afterwards and Telenor opened the telepline again. The following bills

" OGH 1 Ob 244/02t
S OGH 1 Ob 244/02t
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were not paid anymore and the phone line got bldekmin after three month with an
outstanding amount of 31.928,96 NOK. Most of thmbant was produced through calls to
a PRSP.

The court of first instance found A guilty to pdetoutstanding amount.

A claimed that he never has used any PRS and sew®® must have abused his
subscription. He said that he had both orally andriting told Telenor Mobil AS to block
his subscription for PRS. He further claimed thakehor Mobil AS has made a mistake in
the billing process, that his SIM-card was clonethat his phone was hacked and
therefore produced this calls to the PRSP. A alentioned that he was working and
always had the phone with him but since he was wgrit was impossible for him to use
this PRS in that amount. The total amount of he@atked from this phone was 140. Just 70
hours of that in the relevant time period.

Telenor Mobil AS replied that a failure in the aaltion program can be excluded because
in the time where the SIM-card was blocked thditrdbrm the subscription stopped and if
there would be a mistake there would still be icaktgistered. Telenor Mobil AS stated
further that subscriber A is according to the gahtarms and conditions liable for all calls
made with that phone also in case of misuse byraé plarty. The one who can prevent a
misuse is the customer and therefore he is liaislé.fTelenor Mobil AS accepts to have
the risk if the phone is technically manipulateddthird party as long as the subscriber is
not involved in that. To the statement that A nevaes engaged any PRS Telenor Mobil AS
raised the question why he paid the bills therfitisetimes. To A’s statement that he was
not able to use the PRS in that amount becausebevarking full time Telenor Mobil AS
replied that the 70 hours he called the PRSP dyeaothiaily amount of 30 minutes.
Regarding the statement of A that he has orallyvariitien asked to block the PRS from
his phone nothing could be found in the archive§elénor Mobil AS.

The second instance hold up the decision of tseifistance. The court states that the
arguments delivered by A are not plausible ancefioee they believe the explanation of
Telenor Mobil AS.

A legal approach to the problems arising in thisecia unfortunately missing.
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4 Contracts with persons fully capable of contracting

I will now examine the liability of the subscribeith different legal instruments of the

Austrian legal framework and afterwards compate the Norwegian legal framework.

4.1 Suretyship under Austrian Law

The Mobilkom Austria AG® states in it's general terms and conditions upadént 18.17
that: “Please note that if third parties engagecinmunication services of us (Mobilkom
Austria AG) or of other providers with your SIM @aryour code or otherwise with your
connection you are liable for the claims for paytresnlong as it can be assigned to your
sphere of influence’® The question arising here is if this point carirtterpreted as a
suretyship.

As stated above in the definitions the formal adign of the bailsman needs to be in
writing and adequately defined.

First it is doubtful if the debt is adequately defil. The general terms and conditions are
the suretyship contract. At the time the subscnibakes the contract with the TSP, and
therefore when the general terms and conditionsrhea@ term of the contract, it is not
clear for which debt the subscriber should be &abid who would be the debtor. So the
needed definition is not met.

Second it is also doubtful if the requirement tihat agreement is in writing is met. It is

enough to fulfill the requirement when after intetation of the intentions of the parties

"% | choose the general terms and conditions of iBIB because in the sector of mobile telephorigsitth
a market share of 42,3% in the end of 2008 thisides has a dominant position in the market palce
according taRTR Telekom Monitd2009)

" Allgemeine Geschéftsbedingungen der mobilkom &usi® from the 2. June 2009

8 Own translation of point 18.1 of the general teand conditions
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enough evidence is found in the contract that gamiron to make a suretyship can be seen.
But the aim of § 1346 Abs 2 ABGB is only met if thailsman signs a paper wherefrom
clearly can be seen that a suretyship is want@the reference to another document, as it is
in this case made with the general terms and dondibecause the contract only refers to
the general terms and conditions should only beigimevhen the document of the
suretyship is attached directly to the conffadt has to be questioned if a suretyship is
made when the subscriber just signs the contrathwefers to the general terms and

conditions. That is probably not enough to conitusuretyship.

4.2 Suretyship under Norwegian Law

Telenor Mobil A$" states in its general terms and conditions und&tR2: “Anyone
registered as a customer with Telenor is respométnlpaying for the services Telenor
supplies under the agreement. This responsibilsty eovers the use of the services by
others, including use by unauthorized persons ssritecan be proven that the unauthorized

t82 That means that the

use was made possible as a result of negligendelenmor's par
subscriber has the responsibility to pay for affic made from his phone. He is also liable
for the misuse of his phone by other pedflelere the same question arises if this can be
interpreted as a suretyship.

As described above under Norwegian law there aregquirements for how a suretyship
has to be constituted. It doesn’t have to be itingior substantiated in a certain way. It is

possible to bail for an undefined amount and fouadefined number of debt&The

" OGH, 8 Ob 675/90

80 With further references: Wessely/Eugen, Ich waniebt! oder: Haftung fiir die Inanspruchnahme von
Mehrwertdiensten durch Geschéftsunfahige, MR 2003,

81| choose the general terms and conditions of t8iB because in the sector of mobile telephonédsavit
market share of 53,8% in the end of 2008 this plewvhas a dominant position in the market palceraltg

to: http://www.telenor.no/om/telenor-i-norge/nokkeltall

82 Abonnementsvilkar for Telenor from the 1. July 200
8 Eidsivating lagmannsrett LE-2000-06-22, p 4
8 Smith(1997), p 73
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jurisprudence is very restrictive with this kindge#neral suretyship but it is possible. So it
could be argued that with accepting the generaigeand conditions someone is giving a
suretyship for every kind of use of his phone fdviah he has to take the responsibility. |

could not find any decision of a Norwegian couriadvivould address this kind of problem.

In this context it is also required to raise thesjion if a TSP maybe is falling under the
definition of a financial institution. The Directv2002/65/E states in Article 2 (b) that a
“financial service means any service of a bankangdit, insurance personal pension,
investment or payment nature”. The Norwegian Lawlemented this Directive in the
Finansavtaleloven. The finansavtl refers for teémdtion of financial services to § 1-3
Finansieringsvirksomhetsloven. There it statestégrises, Companies and other
institutions are reckoned as a financial institagiaf they do business with financing,
except...®® Business with financing is defined in § 1-2 Firiariagsvirksomhetsloven.
There it states that “As business with financingl&ssified to give, arrange or to give
guarantee for a credit or to collaborate in anotiey with financing for another than your
own business, except.®”l won't examine here in detail if a TSP falls untreese laws
because it would go beyond the scope of this thBsis| think that in the constellation
where a TSP operates similar to a credit card cagnfygu can use a service how and pay
to the TSP with the next bill) it is worth a thoughthe special law, which is made to
protect the consumer, is applicable. In the caaettie law would be applicable the strict
requirements for the suretyship would apply anthat case a suretyship would in the case

of this thesis probably fail both because of truireement of writing and of substantiation.

% Directive 2002/65/EC of the European Parliament @iithe Council concerning the Distance Marketifig
Consumer Financial Services
8 Own translation of § 1-3 Finansieringsvirksomhaish

87 Own translation of § 1-2 Finansieringsvirksomhsish
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4.3 Comparison of suretyship

Under Austrian Law a liability of the subscribentebe achieved through the suretyship
because none of the three requirements is fulfilleetler Norwegian Law there are no
such requirements and therefore it would be passdachieve a liability. The question
what arises here is if the TSP maybe can be seafi@ancial institution wherewith
stricter requirements would have to be fulfilleithat would be the case a suretyship

would probably also fail under Norwegian Law.

4.4  Authority under Austrian Law®®

In the above described scenario the examinati@utbfority failures because on the one
hand the user of the PRS never tells the PRShéhiastcontracting for someone else. He
would have to tell the PRSP that he is actinglierdubscriber with his authority. Because

of that the principle of disclosure is not fulfdle

On the other hand the power of representationtiginen. The owner of the telephone
connection has not given the user of the PRS thmipsion to use a PRS. The user just got
permission to use the phone what is under the tondif the normal experience of life
understood that he can make normal phone callsthitterequirement of the capability of
contracting of the agent would be fulfilled in thest scenario above.

The OGH? said in the flat case, that in the surrender fiditawith a telephone connection

in it can be seen as a silent authority to makenabphone calls, and that the subscriber is
liable for the connection fee. The result of theHDiS correct but the reasons arefiot
according to the Austrian literature, especiallg’Zi An authority for these calls is not
necessary because the set up of a connection ésdeatlaration of intent but an act of

usage in a contract for the performance of a camtmobligation of the subscriber with the

8 The discussion of this section is basedZib:(2005), 396ff
% OGH, 1 Ob 244/02t

% With further referencegib (2005), p 400

%1 Zib (2005), 396ff
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TSP. Because of that the risk assignment has ttmbe according to general terms and
conditions or if there are none through additiar@itractual interpretation. The subscriber
is liable for all actions of persons who he haggiaccess to his telephone conneéfion

The same counts for PRS as far as it concerngh@stonnection fee of the TSP.

The usage of the PRS itself relies on an explicinplied statement of intention of the
user? In this case a contract is not made before tHentwreby the question of authority
arises. In that point the OGH says, that you capregume that the subscriber wanted to
give the third party also permission to use the BRSucial for that is that the PRS is
much more expensive than a normal call or $M8ll in all the OGH is probably right in
that point to a large extent. It cannot be assum@tput special indication, that the intent
of the subscriber also includes the usage of extermsid expensive PRS if he gives the

permission to use a phone. But in a very restriatedunt it could be assuntéd

It can be said that no authority is given to usetdiephone to make calls to a PRSP.

Apparent Authority under Austrian Lal
Now | will examine if the subscriber is neverthaldigble for the acts of a third party.
Whenever a contract is made with the misuse oftiyecharacteristics, the act has to be
treated as acting under the name of someone &tbe. third party arouses in the
respondent the appearance that he is the substivdremaybe the subscriber is liable for

these actions if it can be imputed to his spheiiefafencé®,

92BGH, Ill ZR 96/03, MMR 2004, 308

93 With further referencegib (2005), p 400

% In more detail OGH, 1 Ob 244/02t

% BGH, Ill ZR 96/03, MMR 2004, 308

% With further referencegib (2005), p 400

" The discussion of this section is basedZih:(2005), 396ff
% Zib (2005), p 401
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Three characteristics of the appearance of a [gggtion require a special examination:

* Notoriousness
The OGH states in the flat cd3ethat the legal instrument of the apparent autjoldesn’t
apply because the needed notoriousness is migsrige respondent, in this case the
employee of the PRSP, doesn’t know the identitthefcaller. That means, that the PRSP
usually does not know if he makes a contract withgdubscriber or with a third party, who
uses the telephone line with permission or not. FRSP has to make sure if his
contractual partner is authorized to make thesé&ractual declaration.
In the literature Wessely/Eug€falready pointed out correctly, that the user ef @RS is
only identified by the number of the telephone @wmtion. The apparent authority does not
failure because of the notoriousness. The telephan#er is not ex parte made to an
identification characteristic by the PRSP but thigsually agreed in the general terms and
conditions®. Because of that PRS are not comparable to theutted case of the OGH
where it stated that without adequate evidenaagnnot be implicated that an employee is
given authority to make legal declarations justduse he is allowed to use the phone of a
company. The case lays differently when the telaphmumber is used as an identification
characteristic and the parties have agreed thénThe legal appearance, that the
subscriber acts himself is given. The fact thatRRSP actually relies on that he makes a
contract with the subscriber or a person who ik@uged, is affirmed by the Austrian

literature®®

* Good faith
Doubtful could be, if the trust of the PRSP in ithentity or the authorization of the caller

is legitimate. A closer examination has to be diboater facts raise doubts to normal

% OGH, 1 Ob 244/02t

100 Wessely/Euge(003), p 6

191 With further referencegib (2005), p 401

1920GH, 7 Ob 26/90,

103 aggreeingzib (2005);Wessely/Euge(2003); different oppiniotoffmann(2002)
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circumstance$®. Such doubts don’t exist when the identity is ¢eecon the basis of
identity characteristics given to the subscribéraflis on the one hand the fixed telephone
line and access to it and on the other hand fomgl@a pin-code for the mobile phone.

The legitimate trust of the PRSP can’t be per sdirtked just because there is a possibility
of misuse by non authorized persons. The possilofitnisuse exists also in other parts of
the law for example at a credit card. There nolaalybts on the good faith of the third
party who trusts the additional identity charastgcs such as a pin code. It is not clear how
the PRSP should check the identity of the callee M-Commerce relies on the

identification of the customer based on the teleghaumber.

It can be said that the needed legal appearancthargbod faith of the PRSP is in most
cases given. That doesn’t mean that the subsaflibe telephone line is liable for the
legal appearance which is produced through thehelee number. For that the subscriber

has to be accountable for the legal appearance.

* Accountability
The relevant accepted accountability principleghia scenario would be the fault-based
principle’® and the risk-based principfé
The fault-based principle says, that who has nbt adequate caused the appearance of a
declaration of intent but also was, if he would @&een enough careful, able to prevent it,
is liable for the declaratidfY.
Next to the fault-based principle comes the impataof the risk-based principle which
can go further than the duty of care. The quedteme is if the subscriber has created a
higher risk of misuse or can control the existiis§s better than the other pdff In E-

Commerce business a higher risk can’t be seem@cstuse someone owns identification

104 With further referencegib (2005), p 401
19810 German "Verschuldensprinzip”

198 1n German "Risikoprinzip”

197 With further referencegib (2005), p 402
198 \With further referencegib (2005), p 402
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characteristics, such as a telephone line whichidvamake it possible to create liability
without any infringement of the duty of caté Because of that the accountability to the

subscriber can just be based on the fault-basadipie.

If the behavior of a third party can be imputedhe subscriber it has to be examined for

each case on its own. This allows the conclusiamwofpoints:

First it is noteworthy that there are cases in Whiee accountability is given. That leads to
the important intermediary result that a paragraipeeneral terms and conditions in a
contract with a TSP making a subscriber liablectarms of payment for the usage of
services of third persons is nothing more tharpatigon of the law as long as the
subscriber has accountability for it. It is not€gly discriminatory risk shifting in the sense
of § 879 Abs 3 ABGB' because there is no risk shifting to the subscriblee different
opinion of the VWGH™ is to refuse referring to Z#.

Furthermore such general terms and conditions@rgrossly discriminatory. The
assignment for the risk of the loss of identifioatcharacteristic given to the customer, and
even more for the abuse of the transfer, is fonrather decisiors®. The case is different

if the identification characteristics have not bgaren away but the abuse was achieved
through technical matters (for example hacking BfCaor duplication of a credit card). In
its decision about a credit card the OBtsaid, “That the exclusion of liability of the bank
concerning the technical abuse of a credit carddnhe seen different from the exclusion
of liability for misuse. There are no doubts agathe exclusion of liability in the general

terms and conditions in case of the loss of thditoard and the code. But cases are

1997ib (1999), 230

190wn translation of § 879 Abs 3 ABGB: “A clausegeneral terms and conditions or a contract form
which does not constitute one of the mutual priakcgervices, is at all events void if it discrimies one
party grossly after all circumstances were taketoimsideration.”

1 VwGH, 2004/03/0066

M2 \ith further referencegib (2005), p 403

H3E g. OGH 2 Ob 133/99v

14OGH, 2 Ob 133/99v, similiar oppinion in BGH, R 96/03
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different when without fault of the owner the citechrd is duplicated and the pin code has
been “spied out”.

Because of that the bank has to prove that thénatigredit card and not a falsification has
been used. The use of the PIN is grave evidentéitbawner has used his credit card or
that he at least has made the misuse culpablytpessi As long as the right PIN was used
the proof of the first apparent argues for a usddbe original card through the owner
himself or for a breach of his duty to observe segr*'® Also in case of electronic
signatures through where a chip-card and a PINengn the custody of the owner § 21
Signature Law'’ codifies an obligation to diligent store the destite and in case of loss to
revoke it. If declarations of intent are made wiita electronic signature the owner is liable
according to the rules of the appearance of a legsitiort*8

For the connection fees the O8Pisaid that general term and condition mentioned:@bo
is valid and he furthermore stated, that “the cm&tiois without a doubt liable for the
connection fee which was emerging from his telehore in a way which is imputable to
him.”*?° The OGH didn’'t have to make a decision about P&Sbse it meant that this
clause is not applicable there. But the decisimukhnot be different. In a later decist6h
the OGH justifies its decision and states that féweson for the different treatment of
connection fees and fess for PRS is, that a cdnifabe subscriber with the PRSP can
only come off through the action of a third per#athe third person has authority (or at
least apparent authority). The case lies diffevatit the connection fees caused by the
third party because there is no new contract matledyvices are used in coverage of an

already existing contract which is made by the stiber.”™?2

M5 Taupitz(1997), p 780

8 Own translations of parts of the decision OGH,2133/99v

17 English translation available at:
http://www.ris.bka.gv.at/Dokumente/Erv/ERV_1999 90/ERV 1999 1 190.html
M8 \ith further referencegib (2005), p 403

90GH, 2 Ob 244/02t

120 own translation of parts of the decision OGH, 122#/02t

1?1 OGH, 4 Ob 227/06w

122 Own translation of parts of the decision OGH, 4226/06w
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Under German law we also find a similar provisiortie third sentence of § 16 Abs 3 of
the German Telekommunikations-Kundenschutzverorgtftafter which the service
provider is not entitled to claim the connectioadas long as the network access was used
to an extent for which the customer is not resgaasiThis clause regulates the legal
consequences of physical access to the networksesgor example the use of the rooms
of the customer, for which the customer can beaesiple or not, and is used also in
relation to PRS by the BGH.

Second, in the flat-ca&¥8 decided by the OGH, accountability should haventzférmed.

If a subscriber leaves his flat with the telephoaenection to someone else, in this case for
three month, then he caused the appearance oétheration of intent adequate and could
have prevented it with suffice care. The BGH sid tecisiotf® that “Further he (the
subscriber) must impute the behavior of third partvhom he has given access to his

connection.*?” This sentence should also be applied for the faustaw’?®

That is comparable to the case that someone giseadbile phone with his PIN to
someone else who engages then without permissithreawner PRS. The legal
appearance is then imputable. In a very similae caven somebody can use a digital
signature given to him by the owner or when heitgo¢cause of the fault of the owner,

then the owner is bound to contracts made witlsigisature.

123 0wn translation of § 16 Abs 3 sentence 3 TKV:thi¢ proof is provided, that the network access wss
in an extent for which the customer is not resgaasior facts justify the assumption that the extérthe
connection fees can be attributed to the manipmnaif the public telecommunication network by adhi
party, the provider is not entitled to claim thegection fee from the customer.”

124BGH, Ill ZR 96/03

1250GH, 1 Ob 244/02t

12BGH, Ill ZR 96/03

127 own translation of parts of the decision BGH, AR 96/03

1287ib (2005), p 404
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Not imputable would be cases in which a telephamanection gets tapped by a third party
or the telephone line is used completely withoutsemt such as in the burglar-c4&e
Additional it can be said about this case thatgbed faith of the PRSP is probably also not

given since the connection has lasted for 33 hours.

4.5 Authority under Norwegian Law

Of the three authority forms of the Norwegian lawthe case of this thesis only the
authority through contract is suitable becauserfisone gives his mobile phone to
someone else or allows the usage of his fixedumer normal circumstances he wouldn’t
make that public and tell it third parties.

An examination again fails at least because of¢heirement to act in the name of the
principal. The user of the phone usually nevestéle PRSP that he is not the subscriber.
As under Austrian law the authority to use the ghprobably doesn’t bring the authority
with it to make calls to a PRSP which are usualbrerexpensive than a normal call. It is
not possible to assume that the subscriber waantedthorize the user for any call. Under
normal life circumstances it can be assumed thigtrmrmal calls are included in the right
to use the telephone. Because of that also the tguirement, that the agent has to act
within the authority, is not given.

Even though the normal authority rules can’t beliaddere under certain circumstances

the combined authority is applicable.

Combined Authority
As under Austrian Law this legal instrument hasdbal to protect the third party if
someone else raises the appearance that he hassgiveone else authority. There are no
real criteria worked out under Norwegian Law. Here court would look at the situation

as a whole and then decide if the third party istlvprotection.

1290GH 1 Ob 114/05d
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In the case of this thesis the remarks made foAtistrian law also apply here even
though the legal instruments are a little bit difet in the way that under the Norwegian
Law the requirements are not elaborated. In myiopithe subscriber would also be liable
under Norwegian Law because of the same reasansfasstria. He causes the justified
assumption of the PRSP that he is the one callitigad he has given authority to the user.

In my eyes the PRSP here is worth protection amdheosubscriber.

4.6 Comparison of Authority
Under both jurisdictions a liability through theyée instrument of the authority fails

because the requirements are not fulfilled. Bhirk that in both countries a liability is
given because of the instruments of the apparehbdty and the combined authority.
These instruments have in common that they arevegidb protect the third party who is in

good faith that authority was given.

4.7 General Terms and Conditions under Austrian Law**°

Different from the evaluation of the content of tiek assignment is the question if it were
possible to take a clause into the general termisanditions of a contract between the
TSP and the subscriber which affects the relatipnsétween the subscriber and a PRSP.
The OGH said in its flat-decisioft that “this clause of the telephone connection remnt
can only affect the contract between the partighisfcontract**’. Claims of the PRSP are
not covered by the contract between the TSP andubscriber and because of that the
general terms and conditions can’t cause a ligiwlithe subscriber for the contract which

was made by two other parties.

139 The discussion of this section is basedzih:(2005), 396ff
*1OGH, 1 Ob 244/02t
132 own translation of parts of the decision OGH, 10422t
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In the flat case it seems to be right becauseehengl terms and conditions in the referred
case didn't refer to fees of PRSP But that doesn’t have to be like that. The TSPwih
corresponding configuration of his general termd eonditions transport declarations for
and at the PRSP as an agent or make contractgandathird parties. It just has to be
apparent in the general terms and conditions HeaT 6P is not acting for itself but for the
PRSP. The VWGEf* said that such a risk distribution clause witheaplicit extension to a
third party can be valid®.

A clause for the benefit of a third party is notmisingly in the sense of § 864a ABEB

or grossly discriminating in the sense of 8 879 BAWBGB. If it is formulated in the right
way it won't be intransparent in the sense of 86 &8 KSCHG®'. It can also not be
dubious with regard to its content as long asst jeflects the normal legal conditions as it

does in this case here.

4.8 General Terms and Conditions under Norwegian Law

Here probably the same applies as for the Austréam. It is possible also under
Norwegian Law to make a contract for somebody atskong as it is stated clearly that it is
in the name of someone else.

To the content of the general terms and conditt@msbe said that also the here examined

general terms and conditions just reflect the nbtegal conditions and there should be no

133 Own translation of the general terms and conditigmoted by the OGH in 10b244/02t: “§ 11 Abs 1 AGB
of the Telekom Austria: The customer is liable fiees which result from a usage of third persorisrag as it
can be imputed to his sphere of influence.”

134 VwGH, 2004/03/0066

135 With further referencegib (2005), p 405

13 own translation of § 864a ABGB: “Regulations witkceptional content in general terms and conditions
or standard contracts, which are used by one plartit become terms of the contract if they are
discriminating the other party as long as he dddswe to count on them under these conditionscéspe
regarded to the outer appearance of the contralgssithe other party has explicitly pointed it.but

137 0wn translation of § 6 Abs 3 KSCHG: “A clause ingral terms and conditions or standard contraets a

void if it is blurry or incomprehensible written.”
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doubt that they can be set up. The court of seawtdnce didn’t object in the Norway
decisiort®® against § 12° of the general terms and conditions of Telenor iMaB what

indicates that they are not in breach with the law.

4.9 Comparison of General Terms and Conditions

In both countries | come to the same conclusioniths possible under certain
circumstances to take a clause into the generaktand conditions which is in favour of a
third party. The clauses examined here are jukdataig the normal legal situation so in

my opinion they must be valid.

4.10 Additional contractual obligations under Austrian Law**°

All circumstances of the electronic communicati@vdin common that there is a certain
risk that very high costs can occur in a very speriod of time. Therefore the Austrian
legislator enacted for PRS the Communicationspaiemé-ee- and Premium Rate
Services Edicf” (from now on referred to as KEM-V). It states id & KEM-V*?that a
connection with a PRS has to be cut by the TSP aft®r 60 minutes. That provides a
misuse as in the burglar-ca$&decided by the OGH where a connection was madg3for

hours. But doesn’t prevent misuse through repezaésl.

138 Ejdsivating lagmannsrett LE-2000-06-22

139 Abonnementsvilkar for Telenor from the 1. July 200

149 The discussion of this section is basedzih:(2005), p 396ff

1411n German: Kommunikationsparametr-, Entgelt- unehikivertdiensteverordnung

142 0wn translation of § 122 Abs 1 KEM-V: “Connectionith time-dependent charged premium rate
services in the areas of telephone numbers witlatbhess codes of 900, 930 and 939 as well as tessac
code area 118 have to be disabled by the commiornicsgrvice provider in whose communication network
the service is provided. The connection has toigehted latest after 30 minutes and at a connettiemf
less then 2,20 € latest after 60 minutes.”

1“30GH 1 Ob 114/05d
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In addition to the protection through the KEM-V cas a thought, also the additional
contractual obligations are consulted. Electroroen@unications have in common that on
the one hand there is the risk of misuse, as destabove, but on the other hand is it easy
to evaluate the acquisition data, which is recorfdedilling purposes, automatically.

Under such conditions a contractual duty of pradector the TSP exists, to warn the
subscriber in case of extremely high claims forrpagt and/or block the access until the
bill is paid*** If a TSP doesn’t do that, he is liable for damamesause of additional
contractual obligations. In that way the subscrieuld be protected against extensive use

of his telephone line.

4.11 Additional contractual obligations under Norwegian Law

As in Austria also in Norway additional contractoaligations exist and therefore the
same thoughts as for the Austrian Law can be appkee. | would say that a TSP also
under Norwegian Law has an additional contractbfbation to inform the subscriber if

the phone bill reaches a certain limit. But as Seehe Norway casé’ it depends also on
the habit of the subscriber. If he calls for a heghount of money each month and pays the
bill then the amount the connection should be #dak higher than if someone suddenly

has higher fees than usual.

4.12 Comparison of Additional contractual obligations

| can’t see a difference between the two laws i ploint.

144 With further referenceZib (2005), p 407
145 Eidsivating lagmannsret - LE-2000-883
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5 Contracts with persons incapable of contracting

5.1 Suretyship under Austrian Law**°

The above stated applies also for persons incapdislentracting. But in addition the case
of suretyship gets problematic if a claim for payineever arises. Even if the subscriber
obligates himself contractual to be liable for émgagement of services of third parties,
someone could say that a liability for a not emdngemary debt is impossible.

If a child less than 7 years of age calls a PRNM the contract is void unless the legal
transaction is usually entered by children in tgg and concerns an every day transaction.
Then it will be backdated valid when the child fildfits obligations.

If a minor between the age of 7 and 18 years eadfl&N the contract is pending invalid.
With the approval of the legal representative thetact can gain full validity’. If the

legal representative refuses to approve the cdrttran the transaction was invalid from
the beginning on. The good faith of the contrachaatner doesn’t help.

As stated before it is possible that a surety sxasen if the main contract is invalid
because of the incapability of contracting of tlebtdr. Usually the surety is dependent on
the main debt. But 8§ 1352 ABGB states that evénafsurety didn’t know that the

principal debtor was incapable of contracting, hkable for the debt. The protection of the
donor will override the protection of the suretyiéTmain idea can be transported to this
case as weif®,

As showed above the legal instrument of the sulngtysan’t be applied for adults.

148 The discussion of this section is based on: Wg&Saeen (2003)
147 With further references: Wessely/Eugen (2003), p 5
148 \With further references: Wessely/Eugen (2003), p 5
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Wessely/Eugett® argue that through the formulation of general teamd condition's®,

the described circumstances and the analogy t®2 ABGB that the subscriber could be
held liable for the fee of a PRS where the serweere engaged with his connection and
by a person incapable of contracting.

| think that such an analogy can’'t be made. Assdtabove for a suretyship there are three
conditions which have to be met. First the formalgation of the suretyship has to be in
writing and that the debt has to be adequatelynddfiThese two requirements are at least
doubtful as stated above under section 4.1. The tBquirement of the accessoriness,
which is not given if a person is incapable of caating, can be constituted through
analogy to § 1352 ABGB.

In the case that a person incapable of contraetimggges a PRS with the phone of
someone else just one of the three requirementbeannstituted through analogy. The
other two are not given but still requirétiand therefore | think that a liability of the

subscriber can't be constituted through a surepyahd also not through an analogy.

5.2 Suretyship under Norwegian Law

As stated before under point 4.2 under Norwegiam aauretyship is possible under
certain circumstances. The question arising hefatisnakes any difference which age the
person has for which a suretyship is made. Comti@faminors are pending invalid. In my
opinion it must be possible to make a suretyshi@fohild especially if the bailsman
knows that it is a child. The subscriber has thespmlity to decide to whom he gives his
mobile phone and with that the decision for whonbais. So in my opinion the same

applies for minors as for adults.

149\Wessely/Eugen (2003), p 6

159 Own translation of the general terms and conditimentioned in the article: “The customer is liafole
fees which result from a usage of third persorsrg as it can be imputed to his sphere of infle&nc
*1OGH 1 Ob 595/92
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5.3 Comparison of the suretyship

The big difference lies already in the legal instant itself and is pointed out already
before. So in my opinion it wouldn’t be possiblectinstitute a liability for minors under

Austrian law but it would be possible under Norveegiaw.

5.4 Authority under Austrian Law'*?

With the question if authority is given can be deglickly.

Two different scenarios can be drawn when it cotagsersons incapable of contracting.
Children under seven years of age and personsabtapf contracting are unable to be
authorized. So even if they would have authorizatiee contract made by them is void and
also the constituent is not liable out of this caat. It is possible to authorize children over
the age of seven years. They are able to makeamtstior someone else. The risk of

authorize them bears the constituent who have chieechild.

But that doesn’t really matter in this case becasskedescribed above under section 4.4
the requirements of disclosure and the power akssmtation is not given and therefore an

examination of authority fails anyway.

Apparent authority
In this case conclusions of section 4.4 apply.dditon it has to be analyzed if the age

requirement of the authority also applies for thpaent authority.

The rational behind the legal instrument of theaappt authority is to protect the third
party who relies on the appearance caused by tiee party. In the case of the thesis the
subscriber causes the appearance in the PRSRetbaiperson who has authority is
engaging the PRS because he gives his mobile gbhdhe third party or gives her access
to the fixed line. The PRSP just sees the telepnongber calling and has no chance to

check who is actually calling and if this persois bathority or not. So he relies on the fact

152 The discussion of this section is based on: Wg&Seden (2003)
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that the caller is either the subscriber self dhaxized. There is no reason for the PRSP to
doubt on that. If someone’s phone gets stolensirie would have the possibility to block

the connection.

The case gets especially problematic if a perscapable of contracting engages the PRS.
A child under the age of seven years or a perscapiable of contracting is unable to enter
contracts. The only exception to this is if thetcact concerns an every day transaction
and the obligation of the child or person incapatfleontracting is fulfilled right away.

§ 151 Abs 3 ABGB could be applied in cases wheeecthld uses a pre-paid phone, enters
an every day contract and buys for example a ong for 2 €. In this case the obligation

of the child is fulfilled immediately when the mgnis taken down from the pre-paid card
and so the contract is valid. That case is compatalthe situation where a child
purchases a comic?

All other contracts made by such persons are \oithe case of this thesis the subscriber
is billed afterwards through the phone bill so tiet exception does not apply here.
Contracts made between the PRSP and a child umeleige of 7 years or a person
incapable of contracting are void. The questiosiagi here is if the subscriber can be liable
for an invalid contract. In my opinion it is notggible to derive rights or obligations from

a contract which was never valid. Therefore thesstiber can’'t be held liable for such
contracts.

It's possible to try to create a liability of thelbscriber through an analogy to § 1352
ABGB. There the bailsman is still held as a co-debven if the contract wherefrom the
main debt arose never was valid. But the suretystofects the bailsman through the
additional requirements of writing and substantiativhich have to be fulfilled in order

that the suretyship is valid. | think an analogyhis special case would go too far.

So in my opinion the protection of a third partyntao that far to say that the subscriber is
liable for all kinds of contracts, even if they ad.

153 7ankl (2005)
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In cases where a child under the age of seven gearperson incapable of contracting
engages a PRS, except in cases of an every dayncowhere the obligation is fulfilled

right away, the contract is void and in my opintbe subscriber can’t be held liable for it.

An important remark has to be made at this poihe felations between the subscriber and
on the one hand the PRSP and on the other hahe ISP have to be differentiated. As
stated above the contract with the TSP is alreaalyenand the call of the person incapable
of contracting is made within this contract. No nemtract is made. Between the
subscriber and the PRSP exists no contract artiesaser of the phone, here the person
incapable of contracting, makes a new contract wieecalls. But this contract is void and
that’s why the subscriber is liable for the conimttee of a call made by a person
incapable of contracting and not liable for the dé¢he PRSP. This leads to the maybe
strange seeming solution that the subscriberliditor the connection fee of the TSP but

not for the fees of the PRSP when a person incepaldontracting engages it.

If a child between the age of seven and eightearsy@ngages a PRS the contract with the
PRSP is not void but pending invalid. These chiidaee able to make a declaration of
intention. In my opinion this case can be compaoettie legal instrument of authority. If
someone wants to be represented by a child isiswun decision and it’s legally valid as
long as the child is over 7 years of age and nbbbather reasons incapable of
contracting. So also in the case that no diredtatty is given in my opinion the

subscriber is liable for the fees caused by a dielchuse it is his responsibility to make
sure that such calls are not made if he doesn’t wahhe risk can’t be shifted to the PRSP

because he has no possibility to check who is erother end.

The difference between children under seven yaathildren between the age of seven
and 18 years lies in the fact that children unéees years are unable to make a
declaration of intention. So in my opinion the gawts in the first case are void and in the

other case just pending invalid.
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5.5 Authority under Norwegian Law

As the Norwegian Law has no age requirement fdnaity the same applies here as for

adults and a normal authority is not given becaiske same reasons mentioned above.

Combined Authority
The distinction between children under 7 and cbkildover 7 years doesn’t have to be made
for Norwegian Law. Under Norwegian Law contractdeéy minors are just pending
invalid and not void. All minors can build a legiclaration of intention. This leads to the
differentiation that under Norwegian Law the sulisgarwould be liable for contracts made

by children independent of the age.

5.6 Comparison of Authority

As for persons fully capable of contracting thehauity also fails for minors and persons
incapable of contracting. In my opinion the suldsariwould be held liable under the
apparent authority or the combined authority atsanfinors of contracting with the only
exception for Austria that persons under the ageewén years and persons incapable of
contracting can’t make a contract at all and tleeethe subscriber can’t be held liable for
it.

5.7 General Terms and Conditions, Additional Contractual Relations under

Austrian and Norwegian Law

In these points the same rules apply as for pefsdigcapable of contracting. For these
legal instruments it doesn’t make any differenataé user of the PRS is capable or

incapable of contracting and to avoid repetitionsfér to the examinations above.
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6 Conclusio

It can be said that a liability of the subscribar telephone calls of third parties is in
Austria given under certain circumstances throinghlégal instrument of the apparent
authority. In Norway the liability can be given werctertain circumstances through the
suretyship and through the combined authority.

In the two scenarios mentioned above | would sayithAustria in the case of persons
fully capable of contracting and for children beénghe age of seven and eighteen years
liability is given. For Norway | would say that the subscriber would be held liable for all
claims of payment for PRS engaged with his telephdhe reason for that difference lies
in the different treatment of children under the aff seven years in Austrian and

Norwegian law.

| think that the case of a telephone line or a megbinone can be compared to a credit card.
If you give someone else your card including thid-Bbde to take out some money for you
and he takes out more, you would without a doubidide for it. | don’t see any reason
why you should come to a different result with>aefl line where you give someone access
to or mobile phone where you give away your PINecod

Children are a special problem in that field bdbh’t see a reason why to treat them
different as long as they are able to make a datider of intention. As a parent you can
choose if your children are responsible enougls®RRS and understand how much they
cost or if it is maybe better to block them. Bug PRSP has almost no possibility to check
who calls or who sent an SMS because most serareesutomated and you just deal with

a computer.

The subscriber always has the possibility to bloekain telephone numbers. In that way

he can protect himself against high bills produlsedhird parties. | admit that the opt-out
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principle”®* for PRS of the TSP is not the best way to dRdtther it should be opt-if?
because a lot of people are not aware of the pbistb sign out or just ignore it because
this possibility is usually written in the genetatms and conditions and most people don't
read them. Another problem with the opt out priteig that you can just block all services
or none. There is no possibility to just block wesatservices for example and allow sport
news. Another question arises what happens if taer@ew services available which were
not available when you made the subscription. kamgple the possibility to pay parking
tickets came in the last few years and someonetmigheven be aware of that this service
exists. How can the subscriber protect himselfregiauch services if he is not aware of.
Maybe it would be a good idea to obligate the T&mfiorm the customers over new
services and give the possibility to opt out inug®. So if you don’t want to use parking

ticket service you can opt out just for that sesvic

It can also be said that the TSP has additionaractual obligations to prevent the
subscriber from exorbitant high phone bills. In apmion the TSP has the obligation to
tell the subscriber that his phone bill reachedasual amount and maybe even block his
phone until he gets the message. As long as hdlsatysverything is ok and that he knows

about the high costs there is no problem to opertile again.

154 That means that you have the possibility to signad certain services

155 That means you have to sign up for certain sesvice
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