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ABSTRACT 

Modem developments in technology, connnerce and the cultural industries pose 

problems for intellectual property in Sri Lanka, as everywhere. Case law may be used for 

judicial guidance but there are comparatively few reported cases from the Sri Lankan 

courts. By examining Sri Lanka's juridical history and Constitution, together with 

constitutionally recognised Buddhist principles, it is possible to suggest further sources 

of guidance for judges. Using the proposed framework, it may be possible for the judges 

to apply existing law to new situations and avoid the need for constant legislative change 

in an attempt to keep up with developments and comply with Sri Lanka's international 

obligations. 

The extent to which such guidance may be useful is explored by looking at specific 

issues, which have caused difficulty in other jurisdictions. It is hoped that the proposed 

techniques could be used to build up a body of Sri Lankan jurisprudence. Ms may prove 

more stable and effective than incremental legislation. 

'Status juris - 'Mis study (unless otherwise stated) based on material available as at 
0 1.12.2004 and the law in force on that date. 
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CHAPTER ONE 

Introduction and background 
1.1 Introduction 

Intellectual property plays a vital role in the overall econon-fic development of any 

country. This is relevant to all societies today, including Sri Lanka, where knowledge has 

become the core capital. The compelling need for investment, inventive and creative 

activity, transfer of technology and the dissemination of knowledge in all the areas of 

human endeavour are felt more strongly now than ever before. Consequently, a strong 

and fair intellectual property system which can address the needs of the information 

society, has become vital for the economic development of Sri Lanka. 

It is obvious that the most significant outcome of the infon-nation society is e-corrunerce. 1 

It is now an established view that the subject matter of electronic commerce can be 

tangible or intangible goods and services. The basic nature of e-comn'ierce transactions 

raises many questions in the context of traditional legal system in general and intellectual 

property law in particular. The questions in relation to traditional legal systems can be 

seen in the area of general principles of law of contracts, Bills of Exchange, Sale of 

Goods, Insurance, Banking and Securities, Consumer Protection, Prevention of Fraud, 

Law of Evidence, Law of Interpretation, Company Law, Competition Law, Law of 

Negligence, Customs Law, Privacy Law, Criminal law, Constitutional Law, Tax-Law, 

Customary International Law and almost all laws in relation to off-line transactions. 

E-conunerce transactions raise questions especially in relation to intellectual property 

laws such as copyright, patent, trademarks, undisclosed information, and other related 

rights. The main reason to this development is the capability of digitisation of works of 

intellectual property by a process that reduces text, visual images, and sound to a binary 

medium Thus, once intellectual properties are converted into digital form it is easy to 

2 transmit over the globe via net without any barriers. This practice has put pressure on 

existing system of intellectual property protection especially in relation to copyright and 

other related rights, trade marks, and undisclosed information to accomniodate these 

changes. Accordingly, the present intellectual property law, which evolved in an 

E-commerce has been defined in many ways. Nevertheless, for this study, the meaning is confined 
to business, which is conducted online whether open-ended or close ended network. 

2 For instance WIPO, Intellectual Property on the Internet A Survey of Issues (Geneva: WIPO, 
2002), 19. 
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industrial society where infon-nation technology has had little effect, is now faced with an 

unexpected mismatch with the emerging information driven environment. 

In Sri Lanka, computer mediated dissemination of information has assumed a vital role in 

industry and commerce. This in turn has been a result of economic reforms taking place 

from the recent past. Until the late 1970s, Sri Lanka's economic development centred on 

import-substituting activities performed mainly by state-owned f= resulting in low 

economic expansion, however economic performance was ahead of many other counties 

in the region. The government that came to power in the early 70's consisted of many 

Marxist factions and their economic policies were inward bound. Ths led to the decline 

of economic activities. Realisation of this led to enormous economic and trade reforms 

from 1977 by liberalising and opening up the economy. Consequently, the clothing 

industries have emerged as the main merchandise in the 1980s, in place of traditional tea, 

coconut, and rubber, leading Sri Lanka to get involved in many trade agreements 

including bilateral investment agreements. 3 

Since the late 1980s, Sri Lanka has experienced traditional electronic transactions such 

as electronic money transfer and using of electronic teller cards etc. This situation 

changed rapidly due to many reasons such as technological education and computer skills 

of the new generation. Consequently, several Sri Lankan companies are in the 

infonnation and communication technology software export business, which brings in 

around $ 500 million each year and there has been a 30% annual growth in this sector. 4 

The Securities and Exchange Comniission (Sri Lanka), the Colombo Stock Exchange 

(CSE) and Stock Brokers Association5 introduced a mechanism in which shares, debt 

instruments including government securities (treasury bills), debentures, and conmiercial 

papers in the corporate sector could be sold electronically via intemet. The main idea is 

to attract more investors including foreign investors. 6 

However, at present, Sri Lanka does not have adequate laws for regulating the electronic 

environment specifically. Consequently, transactions such as electronic banking, online 

share trading, and contracting via Internet rernain largely unregulated. 'I'lie whole area of 

3 Sri Lanka is signatory to regional agreements such as Bangkok Agreem, ent. It is a participant to 
South Asian Preferential Trade Area (SA. PTA), Agreement on South Asian Free Trade Area 

4 
(SAFTA) and party to more than 26 bilateral investment treaties. 
Daily News on 20.11.2002 at http: //www. dailynews. lk/2002/11/20/ýew0l. htn-11 (Accessed: 
01.12.2004). 

5 At http: //www. cse. lk/hometmain. jsp (Accessed: 01.12.2004). 
6 Daily News on 20.11.2002 at http: //www. dailynews. lk/2002/11/20/ýew0l. htn-A (Accessed: 

01.12.2004). 
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intellectual property protection is also facing a dilemma as to whether the present law is 

adequate to address the online transactions. 7 Recent instances of misuse in Sri Lanka! 

have demonstrated the consequences of the absence of a proper legal mechanism to 

address these issues. 9 

Despite this, the government of Sri Lanka launched a project called "e-Sri Lanka! ' on 20ýh 

November 2002, with the intention of maxin-Asing information, and communication 

technology services in the country and thereby to provide access to information nation- 

wide, to create, and develop global market for employment in all sectors. 10 

If the legal rules of a country art not set and applied appropriately, the digital medium 

has the potential to undermine the basic philosophy of intellectual property. Sri Lankan 

intellectual property law is not exempt from this phenomenon. Hence, the focus should 

be given either to the implementation of new intellectual property laws, which could 

address the national and international dimensions of computer-mediated transactions or 

to the present intellectual property laws, which could be applied to new situations by 

synthesising with local values, and customs, which would give synergic effect. 

1.2 Issues 

As noted above, new technology allows for the transmission of intellectual property over 

conununication networks without being embodied on a fixed carrier. Since the laws 

based on traditional notion of transactions are not always capable of addressing the 

issues that are emerging within an information society, many attempts have been made by 

different countries or world organisations, to address those issues. For instance, countries 

7 Likewise, there is absence of data protection laws which seriously impeding business opportunity in 
Sri Lanka. 

9 For example dealing with software that belongs to another etc. Seven Seas Computers Lanka (Pvt. ) 
Ltd. v. Qsoft Software Development Company, (Unreported) HC/Civil/18/2001(3). Also Daily News 
on 04.03.2003 at http: //www. dailynews. lk/2003/03/04/bus 14.1itml (Accessed: 0 1.12.2004). 

9 However, Sri Lanka officially launched a programme at the end of October 2000 to provide island- 
wide Internet access. One of the visions of this programme is to make Sri Lanka 'ýCyber Island7 and 
'Telecommunicatim HuIP in South Asia. (Lanka Net, on 31.10.2000). This will enhance the 
infrastructure facilities that are needed to e-commerce transactions. Nevertheless, the promulgation 
of law in relation to e-commerce is far ahead in the near future. 

10 Daily News on 20.11.2002 at http: //www. dailynews. W2002/1i/20/businesslead. html (Accessed: 
0 1.12.2004). The e-Sri Lanka Action Plan envisions the creation and development of global markets 
for employment generation, deployment of e-government concepts with emphasis on productivity 
and competitiveness; Island on 22.11.2002, at http: //www. island. lk/2002/11/22/ (Accessed: 
0 1.12.2004); The World Bank's Senior Advisor e-development, Nagy Hanna, is of the opinion that 
with the launch of e-Sri Lanka, the country would become a regional ICT-enabled commercial and 
logistics hub, which provides an attractive investment environment and builds a dynamic 
information infrastructure and thriving knowledge service industry. The Lanka Academic at 
http: //www. theacaderiiic. org on 20.11.2002, (Accessed: 20.11.2002). 
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like United States of America" and world Organisations such as World Intellectual 

Property Organisation (hereinafter 'WIPO')'2 and United Nations Connnission on 

International Trade (hereinafter 'UNCITRAL') 13 have taken steps in search of the 

possibilities in addressing the issues arising in the infonnation age. However, many issues 

remain unaddressed. 

It is submitted that, even though traditional objectives of the Agreement on Trade- 

Related Aspects of Intellectual Property Rights 1994 (hereinafter 'TRIPS') focus on off- 

line transactions, the language of TRIPs is sufficiently technologically neutral to cover 

on-line as well as off-line transactions. The WIPO Copyright Treaty (hereinafter 'WCT'), 

WIPO Performance, and Phonograms Treaty (hereinafter 'WPPT') are commendable, 

since they provide definitions and scope of rights in the digital environment. 

Nevertheless, WCT leaves a lacuna in relation to questions of copyright and related 

rights. For instance, a question could be raised as to whether the temporary copies in 

computer random access memory (RAM) constitute a reproduction? 14 Likewise, 

determination of exclusive rights to control (the making available right) is left to national 

laws by these treaties. 15 Audio-visual performer's rights, broadcaster's rights, and non- 

copyright protection for database are also non-considered subject areas of WIPO 

treaties. 

Furthermore, Webcasting; or streaming 16 and digital filin and television are not addressed 

by these treaties. No treatY covers the rights of performers in authorised audio-visual 

fixation of their performances. Detenriination of online service provider's liability is left 

to the national laws. None of those treaties deal with database protection in the digital 

media. Likewise, WrPO treaties have not addressed Peer-to-Peer file sharing system, 17 

which facilitates swapping of music and video files between two or more users. 

Software products are often marketed in the form of computer readable media e. g. 

Diskettes and CD-ROM or directly over the Internet. The protection of such products is 

yet to be addressed. 

11 E. g. Digital Millennium Copyright Act of 1998 (DMCA), Audio Home Recording Act (AHRA) of 

12 
1992, Anti cyber squatting Consumer Protection Act of 1999. 
E. g. international conference m e-commerce and intellectual property in Geneva from 14-16 

13 
September 1999 and Geneva from 19-21 September 2001. 

14 
UNCITRAL Model Law on E-Commerce at www. uncitraLorg (Accessed: 01.12.2004). 
E. g. Silke von Lewinski, "The NewWIPO Treaties: A first resume", EIP. R, (1997), 171. 

15 E. g. J. A. L Sterling, World Copyright Law rd (edn) (London: Sweet & Maxwell, 2003). 
16 Transmitting audio, radio, and television broadcast over the Internet. 
17 Commonly called as P2P. 
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Furthermore, in order to give patent protection, an invention is compared with existing 

state of art (prior art). Nevertheless, it is clear that the authenticity, veracity, and 
integrity are the critical issues for prior art in cyberspace since it could be altered easily. 

Trade marks and geographical indications often find it difficult to fit into the digital 

environment. For instance, Hyperlink, meta tags, pop-up and pop-under advertisement, 

user-traffic diversion, linking, framing, sale of trade marks as keywords, mousetrapping 

and trade marks in another language raise novel issues to be addressed by the traditional 

concepts of trade marks. Likewise, well-known marks could be abused on the 

Internet/digital media. 

Moreover, multilingual application in the electronic media emerged as a result of 

contribution made to the field by countries such as China, Korea, Malaysia, and India. 18 

Thus, it is obvious that the same problems discussed above would necessarily become the 

subject matter of the debate under the umbrella of multilingual application in the Internet. 

For instance multilingual issues of meta tags. 

Issues concerning the applicable law and jurisdiction applicable to intellectual property 

transaction and enforcement of rights also present an unresolved problem in the 

development of the infon-nation age. 19 

Protection against unfair competition in relation to intellectual property rights is another 

important issue to be considered. Notwithstanding the Paris Convention for the 

Protection of Industrial Property 1883 (hereinafter 'Paris Convention') and TRIPS deal 

with the matter, its application to the digital environment poses a number of questions. 

Domain names and parallel iiTorts raise other problems yet to be solved. All the above 

questions raise a very ftmdamental question of a proper legal and theoretical framework 

for better protection of Intellectual property in the field of computer-mediated 

environment. 

Ilie significance of the foregoing discussion lies in the fact that the digital environment 
has created many problems especially in relation to protection of intellectual property 

rights and in the field of commerce in general. This reveals the importance of having an 
intellectual property law system in any given country that is capable of addressing these 

18 Sri Lanka has also launched a programme to introduce "Sinhala! ' language (the country's main 
language) to computer applications to set off over 270 languages used with computers all over the 
world. Daily News on 18.11.2002 at http: //www. dailynews. lk/2002/11/18/ýewl2. htnil (Accessed: 
01.12.2004). 

19 Generally, J. A. L Sterling, World Copyright Law rd (edn) (London: Sweet & Maxwell, 2003). 
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issues in order to protect intellectual labour of human beings. Sri Lanka is not an 

exception to this phenomenon. 

The Sri Lankan intellectual property law regime had been governed by the Code of 

Intellectual Property Act, No. 52 of 1979,2'0 which was significantly influenced by the 

WIPO Model Law for developing countries. The declared poEcy and rationale 

underlying the introduction of the Code was to give effective expression to the moral and 

economic rights of creators to their intellectual creations. Likewise to promote the 

creativeness of the people and dissemination and application of such creations for the 

benefit of both creator and the nation while stimulating and promoting investment, 

transfer of technology and fair and competitive trade. 21 The Code has governed the 

intellectual property law in the last twenty-four years. Although the subject matter of 

intellectual property was in the niain stream of law, only a few cases have come to the 

court since 1979. Although a new law was passed in 2003,22 this scenario has not 

changed. Tbs urges the importance of the consideration of the efficacy of the law. 

Hence, the subtle question to be addressed at this juncture is one of the main thenies of 

this study, to investigate the possibility of the response of the existing intellectual 

property laws of Sri Lanka to the above mentioned digital environmental issues or to 

investigate if Sri Lanka needs a new legislation? 

Ironically, while overcoming those issues raised in the digital media over the globe, Sri 

Lankan intellectual property laws have to also overcome many other hurdles, which are 

rooted in the system itself as veiled inhibitory factors to the development of intellectual 

property jurisprudence in the country. A brief examination of these veiled and 

interconnected factors, which are associated with the social, political, economical, and 

cultural conditions throughout the legal history of Sri Lanka, is warranted for a better 

understanding of the peculiar situation of the country on which this study is based. 

1.2.1 Academic wfitings 
The first and most important impediment to the development of intellectual property 

jurisprudence in Sri Lanka is the lacuna of literature. It is unnecessary to eniphasise the 

importance of having a rich academic literature on the subject, which leads to enhanced 

jurisprudence of the relevant subject, in the long term, of any given country. Intellectual 

20 Previous legislations in relation to Patent, Copyright, and Trade Marks etc. were abolished by this 
Code. 

2' Hansard Records of the Parliament ofSri Lanka on 19.06.1997, p. 252. 
22 Intellectual Property Act, No. 36 of 2003. 
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3 
property in developing countries has been the subject matter of many scholarly debates .2 

Paradoxically, there is little academic writing on the intellectual property rights in Sri 

Lanka. A few studies have been undertaken often aimed at gaining academic 

qualifications. 24 Nevertheless, hardly any attempts have been made to study, as a piece, 

to understand the intellectual property in Sri Lanka by seeking the possibilities to 

introduce a system where social values have impacted the law. New researchers also find 

difficulties in entering this section, given the fact that the area is not well established. 

1.2.2 Specialist judiciary 

Lack of acadernic writings and dialogues are interconnected with the second problem to 

be addressed, which is lack of knowledge of Sri Lankan judiciary on the subject matter. 

It is viewed that the informed judiciary is not independent of legal education and legal 

writings of a given country. Obviously, there has been a continuous interplay between 

the two as one shapes, and is shaped by the other in any given country. Hence, the 

phenomenon has to be studied by locating it in the wider socio-political ramification. 

Admittedly, legal education of any given country is one of the moulding machinery of 

legal thought in that country. In Sri Lanka, as well, the system of teaching in the legal 

field has played a vital role and greatly influenced the shaping of the scope and the ambit 

0f the property jurisprudence in the country. As will be seen the way that the judges and 

other legal personnel understand the notion of property and especially intellectual 

property jurisprudence heavily influences the decisions delivered in courts and 

consequently affect the development the jurisprudence of intellectual property law in Sri 

Lanka. The Supreme Court of Sri Lanka was established in 1799 and authorised 

Supreme Court to admit advocates. 2' Paradoxically, there was no proper teaching system 

23 E. g. Jayashree Watal, 'Implementing the TRIPS Agreement on Patents: Optimal Legislative 
Strategies for Developing Countries', in Competitive Strategies for the Protection of Intellectual 
Property, ed. by Owen Lippert, (Canada: The Fraser Institute, 1999), pp. 105-23, Christopher 
Heath, and Anselm. Kamperman Sanders, Intellectual Property in the Digital Age, Challenge for 
Asia (Netherlands: Kluwer Law International, 2001), Jayashree Watal, Intellectual Property Rights 
in the WO and Developing Countries (Netherlands: Kluwer Law International, 2001) survey much 
of the literature listed in the bibliography to this thesis. None refers to Sri Lanka. 

24 E. g. Mahinda Ralapanawe, Decided Copyright Cases in Sri Lanka (Sri Lanka: Saman & Madara 
Publishers, 1988), G. L. Peiris, Background Reading Material on the Intellectual Property System of 
Sri Lanka (Geneva: World Intellectual Property Organisation, 1991), D. M. Karunaratna, A Guide 
to Law of Trade Marks and Service Marks in Sri Lanka (Colombo: Vishva Lekha, 1997), 1. N. 
Abeysekere, Copyright Law Sri Lanka, 28 1IC (1998), 27, l. N. Abeysekere, Sri Lankan Copyrig4t 
and the TRIPS Agreement (Colombo: Mahapola Higher Education Scholarship Trust Fund, 1999), 
B. V. Mrando, Critical Analysis of the Trade Marks under the Code of Intellectual Property Act, 
No. 52 of 1979 (Colombo: Vijitha Yapa Publications, 1999). 

25 Historically speaking, during the British regime, the Supreme Court was established in the island by 
the Proclamation of 14.12.1799. With the establishment of the Supreme Court, the legal profession 
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of law until 1911 irrespective of the fact that the Council of Legal Education was 

established in 1900.26 In 19 11 Ceylon Law College, the first institution of the island to 

teach law was established. However, up to now the Law College has not offered a 

course on intellectual property law to their students. Nevertheless, in the year 2000, Law 

College started a course leading to a diploma in intellectual property law. Ths was 

meant only for qualified legal practitioners. 

At present there are two universities in Sri Lanka, which offer courses leading to the 

Degree of Bachelor of Laws (LL. B), namely the University of Colombo and the Open 

University of Sri Lanka- Though the University of Colombo (formerly University of 

Ceylon) started a course leading to the LL. B in 1947, it did not offer any course in 

relation to intellectual property law, irrespective of the fact that intellectual property has 

been in the main stream of law since 1859.27 However, it is remarkable that the 

University of Colombo commenced a course on intellectual property law in 2000 the first 

time in the history of legal education in Sri Lanka. The results are yet to be assessed. 

The Open University of Sri Lanka was established in 1980 and this University 

recognised the necessity of offering legal education and thus started a course leading to 

the Degree of Bachelor of Laws (LL. B) in 1985. The important fact is that a 

considerable number of judges and lawyers are enrolled every year by the Open 

University to gain higher academic qualifications. However, the Open University, where 

this researcher comesfrorn has failed to offer any courses on intellectual property law up 

until now due to the dearth of qualified academics in the subject area. The Open 

University, unlike the University of Colombo, caters to the academically needs of 

laypersons and legal professionals alike. Hence, the present situation would seem a great 

inipediTnent to the enhancement of intellectual property knowledge of legal professionals 

in the country. 

also emerged. The Charter of Justices, 1801, authorized the Supreme Court to admit and enrol 
Advocates and Proctors, (the name was changed to Attorney-at-Law by the Administration of 
Justice Law, No. 44 of 1973) and make rules regulating their admission. The Charter of 1833 re- 
enacted the power given to the Supreme Court in order to admit person as legal practitioners in the 
Supreme Court. At the same time, it has given the power to the Supreme Court to admit legal 

26 
practitioners in the newly created District Court. 
Council of Legal Education Ordinance, No. 2 of 1900. 

27 In 1859, the first Intellectual Property laws in the island was promulgated. That was the Exclusive 
Privileges to Inventors Ordinance, No. 06 of 1859. 

21 The Open University of Sri Lanka (OUSL) was established under the University Act, No. 16 of 1978 
and OUSL Order, No. 1 of 1989. 

25 



The significance of the above discussion raises a basic but subtle question as to how the 
intellectual property jurisprudence in the country survived up to the present moment 

without a specialised legal education on the subject until 2000.29 

As noted, 30 in theory, lack of specialist knowledge of judiciary, coupled with the lack of 
legal writings directly affected judicial decisions. In reality, most of the judges in first 

instance courts, and higher courts as well do not possess in-depth legal knowledge on 
intellectual property law because of the reasons mentioned above. 31 Consequently, it is 

submitted with due respect that some of the available reported judgments in Sri Lanka, in 

relation to intellectual property law, do not necessarily reflect the correct view of the law 

due to this lack of specialist knowledge of the subject. Obviously, this ffiMbits the 

development of intellectual property jurisprudence in the country. 32 

This situation is evidenced by the decision of Stassen Exports Ltd. and Others vs. 
M. S. Hebtulabhoy & Co. Ltd. " The issue in this case was whether the application of a 

trade mark in Sri Lanka to goods that were meant for export constitutes an act of use of 

the mark. While interpreting sec. 117 34 the Supreme Court of Sri Lanka held that such 

application did not amount to an infiingement. Since there is no higher court above the 

Supreme Court in Sri Lanka the legislature took an action in the year 2000 to amend the 

then existing trade mark law in order to protect the rights of the parties in future 

litigation. By introducing the Bill to amend the law, the Minister of Trade stated that: 

The protection of trade mark rights is a mandatory requirement in the promotion 
of trade. and commerce .... the present law is silent on the application of a mark 
by an unauthorised person in Sri Lanka to the goods to be exported from Sri 
Lanka. This situation has led the Supreme Court to hold the application of a 
mark in Sri Lanka to the goods meant for exports does not constitute an act of 
use of the mark and therefore an act of infringement of trade mark rights.... This 
situation is not only contrary to the basic nomis of trade marks law and trade 
marks rights but also dangerously ham-iful to the fair and competitive trade 
specially in the area of Ceylon tea. 35 

29 According to records as on 0 1.12.2004,15,844 Attorneys have taken oaths and have been admitted 
to the profession in Sri Lanka. (Source: Attorney Registry at the office of the Registrar of the 
Supreme Court of Sri Lanka). However, it is not to forget that there were and are very few foreign 
qualified lawyers on the subject among them 

30 Para 1.2.1 
31 Mr. Dhammiaka Hemapala, one of the Magistrates in Sri Lanka was interviewed by the researcher 

m 25.09.2002. 
32 Although the Sri Lankan judiciary look to other jurisdictions until now no significant impact has 

been demonstrated. 
33 SC. Appeal No. 20/89. 
34 Sec. 1 17(l) of the Code of Intellectual Property Act, No. 52 of 1979. 
35 Hansard Reports of the Parliament of Sri Lanka on 20.06.2000, p. 1315. 

26 



1.2.3 Availability of cases 

Lack of judgments of competent courts is the third inhibiting factor to the development 

of intellectual jurisprudence in Sri Lanka. Under the doctrine of judicial precedence 

(stare decisis), as it applies in Sri Lanka, the lower courts are bound to follow the 

decisions of the higher courts on similar matters. The court structure in Sri Lanka and 

the jurisdiction assigned to them in relation to intellectual property matters, it is 

submitted, indirectly hibibits the development of intellectual property jurisprudence 

because all of the cases are adjudicated by the non-recorded courts of the country. 

Consequently, this practice creates a situation where cases are unavailable for reference. 

The hierarchical order of the court system is shown in diagram 1 below. 

Supreme Court Judgements 
Court of Ar 

K- 
published here 

High Court 

District Court 

Magistrate 

Prfinary Court 

Diagram One- 7he Hierarchy of the Courts 

Until the new law came into force in 2003, the jurisdiction over intellectual property 

matters, in first instance, was vested with the Magistrate Courts and the District Courte 6 

and appellate jurisdiction was with the Provincial High Court in Colombo. 37 

Nevertheless, according to sec. 205 of the Intellectual Property Act, No. 36 of 2003 the 

power of first instance is vested in the Provincial High Court '38 with a right to appeal to 

the Court of Appeal and the Supreme Court has final jurisdiction over the appeals. 

At present, infringement cases and appeal against the decision of the Director-General of 

Intellectual Property are brought to the High Court. However, it is submitted that, these 

judgments do not support the development of intellectual property jurisprudence of the 

36 There are 22 districts in Sri Lanka and each of them has a District Court except Colombo District, 
which has two District Courts. Every district has two or more Magistrate Courts depending on the 

37 
population, size of geographical area etc. 

3 
14igh Court of the Provinces (Special Provisions) Act, No. 10 of 1996. 

8 Nevertheless, Magistrate Courts have power in few instances: sec. 157,160(8)(a), 177-79,180(l), 
181,182(l), 183,184,185,186(l) and (2), 192(l)(a), (b), (c). 
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country due to two reasons: First, these courts are not courts of record. Secondly, the 

decisions of courts are not considered as decision of higher courts for the application of 

the concept of judicial precedence (stare decisis). Thus, the only available decisions/ 

resources for any further research are those of the Court of Appeal and the Supreme 

Court since those courts are Courts of Record. 

Moreover, under the new law extra judicial procedure is established to address 
infiingement of rights. For instance, procedure for administrative determination by the 

Director General under of intellectual property Part XXXV and sec. 22(2)(f)., Though 

these provisions are intended for industrial property disputes, they also apply to 

copyrightable subject matters. This is unfavourable since the aggrieved person has to 

come to Colombo where the Director General hears the case. One would hope that the 

Director General would hear cases or recomniend their transfer to appropriate Provincial 

High Courts. This would lead to unnecessary delay of remedy, an extra cost for 

aggrieved party and also inhibit the development of case law of the country. Therefore, it 

is submitted that the existing administrative and judiciary practice in Sri Lanka directly 

inhibit the development of intellectual property law jurisprudence in the country. 

1.2.4. Needs and the values of the society 
Local values, which would have to be considered in the process of application of law, are 

overlooked in intellectual property litigation. 39 It is obvious that religion plays an 

indispensable role in the society, building and moulding the values of that society. 40 

Buddhism as a religion, has greatly influenced Sri Lankan society since the introduction 

of Buddhism to the country in the 3rd Century BC. 41 Consequently, Buddhism has been 

given protection not only by the Kings in the pre-colonial era in the country but also by 

42 the government during the British rule in Sri Lanka. This was extended to 

Constitutional guarantee after independence. 

39 This will be discussed in detail wherever appropriate in this study. 
40 Generally, K. M. De Silva, A History of Sri Lanka (Delhi: Oxford University Press, 198 1). 
41 De Silva, supra n. 40. 
42 On 02.03.1815, the Kandyan Convention was signed between Robert Brownrigg, the Governor and 

Commander in Chief of Ceylon, and the Adigars, Dissawes and the other principal chiefs of the 
Kandyan Provinces on behalf of the inhabitanti. It was declared under Clause 5 of this Convention 
that "the religion of Boodhood, professed by the chiefs and inhabitants of these provinces, is 
declared inviolable and its rights, ministers, and places of w6rship are to be maintained and 
protected. " Legislative Enactments of Sri Lanka, Ch-637. 
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Although the first independent Constitution of the CountrY43 did not categorically 

mention Buddhism, the first Republican Constitution made provisions for the protection 

of Buddhism by the State. 44 Furthermore, Buddhism. is given foremost place under the 

present Constitution of Sri Lanka (1978), which declares that it is the duty of the 

government to foster and protect Buddhism Thus, Art. 9 of the Constitution of Sri Lanka 

states that 

The Republic of 'Sri Lanka shall givo to Buddhism the foremost place and 
accordingly it shall be the duty of the State to protect and foster the Buddha 
Sasana while assuring to all religions the rights granted by Art. 10 and 
14(l)(e). 45 

This position of Buddhism is upheld by the Supreme Court of Sri Lanka in many 

instanceS. 46 

Furthermore, Constitutional provisions relating to Directive Principles of State Policy 

and Fundamental Duties provides that it is the duty of the state to establish a just, 

equitable, and moral social order and among other things, raise the moral standard of the 

people. 47 Thus, it is necessary to consider this constitutional duty while executing the 

duties of the state including codification, promulgation, and inplementation of laws. 

More significantly, Art. 83(a) of the Constitution of Sri Lanka gives, among other things, 

further constitutional protection to Buddhism. Accordingly, the Article provides that a 

bill for the amendment or for the repeal and replacenient of or which is inconsistent with 

any of the provisions, including Art-9 shall become law if the number of votes cast in 

favour thereof, amounts to not less than two-thirds of whole number of Members 

(including those not present), is approved by the People at a Referendum and a 

certificate endorsed thereon by the President in accordance with Art-80 (Emphasis 

43 The first independent Constitution of Sri Lanka (the then Ceylon) is the Ceylon (Constitution and 

44 
Independence) Orders in Council - (Solbury Constitution) came in to force in 1948. 
Art. 6 of the 1972 Constitution stated that "The Republic of Sri Lanka shall give to Buddhism the 
foremost place and accordingly it shall be the duty of the state to protect and foster Buddhism while 
assuring to all religions the rights granted by sec. 1 8(l)(d). " 

43 Art. 10 deals with the freedom of thoughts and consciousness and Art. 14(e) deals with the freedom 
to profess of religion. 

46 The judgment regarding constitutionality of Bill to incorporate a Christian Missionary in Sri Lanka 
on Daily News on 04.03.2003 at http: //dailynews. lk/2003/03/04/ýew26. htirý (Accessed: 
01.12.2004). The government is planning to table in parliament three new bills on Prevention of 
unethical conversions, the introduction of Sangadikaranaya (judiciary) for monks and the Buddhist 
Chapter Convention. Colombo Page on 02.06.2003 at 
http: //www. colombopage. conVarchive/June2l4l657UN. html (Accessed: 08.06.2003). However, this 
does not mean that there is no religious tolerance in Sri Lanka, but the objective of these laws is to 

47 
prohibit conversion of adherent to the religion by manipulating of peoples' economic disadvantages. 
Art. 27(2)(g) of the Constitution of Sri Lanka. 
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added). Accordingly, a State, which constitutionally pledges to uphold the culture of 

Buddhism, cannot neglect the primary aspects of Buddhism while promulgating and 

enforcing laws. 

Furthermore, it is obvious that law and morality are connected. 48 There is no exception 
for intellectual property laws from this phenomenon since intellectual property law is 

located within and not outside the public ethics of conununity values. International 

Conventions and treaties pertaining to intellectual property refer to morality and public 

order in the fields of copyright, trademarks, patent, and design lawS. 49 Sri Lankan 

legislation on the subject also reflects the same. Accordingly, the Code explicitly requires 
decision-makers to consider moral standards as part of the process of deciding whether 

to grant protection. " 

The significance of the above passages lies in the presumption that each law, which has 

already been passed by the Parliament of Sri Lanka, has satisfied the test of the 

constitutional obligations. That is to say, all legislation have passed the test of 

compliance with morality of the country. Accordingly, the logical conclusion would be 

that the relevance of morality, especially that derived from Buddhisrri, cannot be 

overlooked or dismissed lightly by the courts under any circumstances. Thus, the aspect 

of morality must be given serious consideration in the process of legal decision-making. 

However, as will be seen from an examination of decided cases, it is questionable as to 

whether the court of Sri Lanka has used the moral standards in the process of 

interpretation of intellectual property legislation, especially where there is an 

inftingement of rights. It is submitted that, the Courts have been neglecting their 

constitutional obligation and thereby ignoring their Constitutional duty while delivering 

48 Generally, H. L. A. Hart, Law, Liberty, and Morality (Oxford: Oxford University Press, 1963), 
Joseph. Raz, The Authority of Lam Essays on Law and Morality (Oxford: Clarendon Press, 1979). 

49 Obviously immoral or scandalous work is not protected under copyright laws. Thus Art. 17 of the 
Beme Convention reserved the right of individual countries to self regulate any works though 
nowhere in the Convention does it define the circurnstances where such exercise can be undertaken. 
This is affirmed by Art. 9 of the TRIPs as well. Art. 6qu"qu"(B) I of the Paris Convention which states 
that trade marks registration can be denied when they are contrary to morality or public order. 
Art. 15(2) of the TRIPs affirms this position. cf. Para 3.7(2)(a) and Para 4.11. 

50 Sec. 29(b) of the Intellectual Property Act, No. 36 of 2003, which states that protection of industrial 
design shall not apply to an industrial design, which, consists of any scandalous design or is 
contrary to morality or public order. Section 79 of 2003 Act provides ground for refusal of grant of 
patent where the performance of act in respect of claimed invention would be contrary to the public 
order and sec. 103 makes ground for not to register a mark, which is contrary to morality or public 
order. 
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judgement in relation to intellectual property matters. " Had the courts applied the 

concept of morality derived from Buddhism and strongly rooted in the customs of the 

country and commonly used in other areas of law, the present intellectual property 
jurisprudence would have developed to the extent that it could be applied to novel issues 

that emerge from time to time. 

1.2.5 Recourse to other jurisdiction or principle of law 

It is obvious that in order for the law of the land to be effective and to be meaningful it 

must reflect the religious, cultural, and social values of that country. Laws that fail to 

satisfy these local requirements are bound to be ineffective. Therefore, courts must 

consider the country's broader historical, political, cultural, economic, and religious 

setting while interpreting laws introduced by foreigners or originating in foreign soil in 

order to minimise the non-corDpliance of that with local needs. However, the decided 

cases available in Sri Lanka do not reveal the fact that courts have ever considered local 

social, cultural, or economic aspects in the process of delivering justice. The statement 

below by the Parliament of Sri Lanka gives evidence to tl-ds. 

Our country has never had a copyright ordinance until this was introduced. Until 
now, it was 99 percent based on English law ... The English law of 1911 applied 
to Sri Lanka and we have carried on with that. That is, their interests were 
accepted here- all their English copyrights and their right to use this country as a 
part of England as far as the copyrights law in England was concerned. 52 

Until the promulgation of the present intellectual property laws in Sri Lanka in 1979, the 

subject had been governed by mere reproductions of English laws or slight modifications 

of them Therefore, the Sri Lankan judiciary depends upon interpretations of English 

Courts while delivering justice thereby neglecting the local interests and needs. It is 

submitted that, Sri Lankan Courts could have also considered some other close 

jurisdictions such as India but failed to take advantage of such valuable source of 

guidance. Paradoxically, the state of affairs has not changed even after the present 

legislation came in to force. This approach of the courts indirectly inhibited the 

development of intellectual property jurisprudence in Sri Lanka. 

51 ne judges in the Court of law have to take an oath to uphold and defend the Constitution before 
they assume duties as judge. Art. 107 of the Constitution. 

52 Hon. Minister of Trade. Hansard Reports of the Parliament of Sri Lanka on 25.05.1979. 
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However, an attempt had been made under previous law to change Us trend by the 

Supreme Court of Sri Lanka. In James Finlay and Company Ltd. vs. Stassen Exports 

Ltd. and another, 53 the Supreme Court held that: 

It would seem on an examination of the scheme- of the Act in the light of the 
above said preamble, that there is no need for us to conclude that English Law 
principles were introduced to Sri Lanka through the Code of Intellectual 
Property Act ... The Act must be viewed as it is and any attempt to read into its 
provisions, principles and traditions peculiar to English Law might do harm, to 
the Act. 

While commending this trend, it should be noted that, had the Court taken this approach 

in the past, Sri Lanka's intellectual property jurisprudence would have developed beyond 

its present status. Thus, it is necessary to consider local factors, including social, and the 

development of intellectual property jurisprudence in other jurisdictions in order to 

create a balanced intellectual property system in Sri Lanka. 

1.2.6 International treaty obligations 
Sri Lanka is a party to many international treaties/conventions on intellectual property. 54 

Though Sri Lankan intellectual property laws are fundamentally similar to those of other 

nations, they do not reflect the influence of international treaties to which the country is a 

party. To understand the domestic effect of treaties in Sri Lanka it is necessary to look 

into the legal provisions of the Constitution. 

Under the first independent Constitution of Sri Lanka, the approach in relation to the 

applicability of international treaty based law to domestic law was sirnilar to that of the 

United Kingdorn. Art. 45 of the Order in Council (1946) provides that the executive 

power of the land shall continue to vest in His Majesty and the power may be exercised 

on behalf of His Majesty by the Governor-General in accordance with the provisions of 

the Order and of any other law for the time being in force. Furthermore, Art. 4(2) 

provides that 

53 (2001) 3 Sri. L. R. 334. 
54 As for 0 1.12.2004 Sri Lanka is a party to the following treaties and conventions: Paris Convention 

for the protection of Industrial Property-since December 1952, Berne Convention for the Protection 
of literary and Artistic Works-since July 1959, Patent Co-operation Treaty- since Feb. 1982, Madrid 
Agreement for the Repression of False or Deceptive Indication of Source on Goods -since December 
1952, The Convention Establishing the WIPO -since September 1979, The Patent Cooperation 
Treaty -since Feb. 1982, The Universal Copyright Convention- since Oct. 1983, The Nairobi Treaty 
for the Protection of Olympic Symbol -since Feb. 1984, Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPs)-since Jan. 1995, Trade Mark Law Treaty-since Aug. 1996. All 
major conventions relating to "classification" are followed, even though Sri Lanka has not signed 
them. However, legislative changes in Sri Lanka do not seem correlate with treaty accessions. 
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All powers, authorities and functions vested in I-Es Majesty or the Governor 
General shall, subject to the provisions of the Order and of any other law for the 
time being in force, exercised as far as may be, in accordance with the 
constitutional conventions applicable to the exercise of sirnilar powers, 
authorities and functions in the United Kingdom by His Majesty. 

Thus, it is clear from these provisions that the position of Sri Lanka and United Kingdom 

in relation to the application of international treaty based law in to domestic law had been 

the same. Since there is no treaty-making procedure or powers categorically set forth in 

the First Republican Constitution55 or in the present Sri Lankan Constitution, (1978) 

reasonable doubt arises as to whether Sri Lanka adheres to a monism or dualism 

system. 56 

The law regarding the application of treaties to domestic law in Sri Lanka is complex in 

nature. In practice, Sri Lanka seems to adopt the concept of dualism or transformation 

theory of reception. Pursuant to this theory, an intemational convention or treaty is of no 

force or effect within the national legal system unless and until its ternis are transformed 

into domestic law in the form of legislation. Accordingly, treaties are valid in the 

domestic law only to the extent that Acts of Parliament incorporate thern. This 

necessarily implies that mere ratification of a treaty does not give effect to the treaty in 

domestic law. 57 It gives only a moral obligation. 

In Bulankulama and Others v Secretary, Ministry of Industrial Development and Others 

(Eppawala case) 58 Amarasinghe J has made a very inTortant dictum on the issue, 

ignoring the previous judicial decisions. He said: 

... the proposed agreement must be considered in the light of the foregoing 
principles. Admittedly, the principles set out in the Stockholm and Rio de 

55 The First Republican Constitution came to force in 1972. 
56 Art. 157 of the Constitution (1978) states that such treaties cannot be contravened by domestic 

legislative, executive, or administrative actions. This further demonstrates that bilateral investment 
treaties occupy a position superior to that of Acts of Parliament. Further C. Mathews, "Ibe 
Constitutional Power of the President to Conclude International Agreements, " (1955) Yale LJ. 345. 

57 In M. R. Leelawathie v. ne Minister of Defense and External Affairs (1965)65 N. L. R. 487 the head 
note says, " If a spouses application for registration as a citizen of Ceylon in terms of Sec. 12 of the 
Citizenship Act is refused by the Minister, it is not necessary for the Minister to give his reasons for 
the refusal- Subsection 4 and 6 of sec. 12 make the Minister sole and final judge of the merits of the 
application. In such a case, the Universal Declaration of Human Rights has no binding force. " In the 
same case, Sansoni J has observed in p. 487 "Lastly, it was submitted that the refusal was breach of 
the Universal Declaration of Human Rights. Even if the principles contained in the instrument have 
any relevance, it is sufficient to say that while it is of the highest moral authority, it has no binding 
force as it is not a legal instrument andforms no part of the law of this country. " (emphasis added ) 
Also Ekanayaka v Attorney General (1987)ISLLP- 106 (A/C), (1988)1 SLLR 46 (S/C) and also Eric 
Jenson, Introduction to International Law in Sri Lanka (Colombo: The Open University of Sri 
Lanka, 1989), 49. 

58 (2000) 3 SLLP-243 at pp. 274-275. 
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Janeiro Declarations are not legally binding in the way in which an Act of our 
Parliament would be. It may be regarded merely as 'soft law. ' Nevertheless, as a 
member of the United Nations, they could hardly be ignored by Sri Lanka. 
Moreover, they would, in my view, be binding if they have been either expressly 
enacted or become a part of the domestic law by adoption by the superior 
Courts of record and by the Supreme Court in particular, in their decisions 

59 (emphasis added). 

Therefore, it is obvious that a Sri Lankan cannot normally invoke, an international treaty 

on intellectual property to pursue an action for inftingement of intellectual property in a 

domestic court. Thus, as mentioned above domestic legislation is required in order to 

give effect to a treaty. Although Sri Lanka is a party to many major treaties on 

intellectual property protection, until now no legislation has been passed to give effect to 

those treaties. Consequently, the subtle question arises in this juncture as to whether the 

effect of international treaties in relation to the protection of intellectual property to 

which Sri Lanka is a party and as to whether it is possible for the Sri Lankan judiciary to 

seek guidance from those treaties to interpret local legislation as envisaged in 

Bulankulama case. 

1.2.7 Bilateral investment treaties 
Admittedly, bilateral investment treaties and intellectual property system of a given 

country have a strong connection with each other. Sri Lanka is not an exception. In 

theory, Sri Lankan constitutional principles recognise two different types of approach in 

relation to international agreements i. e. one approach is for the international treaties in 

general and another for bilateral investment treaties. An important fact is that bilateral 

investment treaties seem to occupy a higher position in the Constitution than other 

bilateral treaties. Art. 156 of the Constitution of Sri Lanka empowers the President to 

enter in to bilateral investment treaties. It seems that the President of Sri Lanka has the 

power to enter into investment treaties without previous authorisation of the 
60 legislature. In terms of Art. 157 of the Constitution, such treaties cannot be contravened 

by domestic legislative, executive, or administrative action. Hence, it seems that bilateral 

investment treaties occupy a position superior than that of an Act of the parliament in Sri 

Lanka. It is therefore, obvious that intellectual property protection could be strengthened 

through these treaties by including necessary measures as those treaties have given a 

prominent status within the constitutional framework. 

59 cf. Azrak-Hamway International Inc's Licence of Right [1997] R. P. C 134 for UK Position. 
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Sri Lanka has made many attempts to enhance its economic stability. An important 

effort in this direction is entering into bilateral treaties with other developed and 

developing countries. Though the main goal of these agreements is to promote 

investments and thereby facilitate development, many bilateral investment treaties have 

not made provisions for the protection of intellectual property rightS. 61 Had those 

bilateral investment treaties made provisions for the protection of intellectual property 

rights it would have become one of the major influences in the development of 

intellectual property jurisprudence in the country. 

Ironically, as has been seen previously in this Chapter, it is clear that the provisions of an 

international treaty or even a bilateral treaty do not become part of the domestic law 

unless there is specific legislation or (possibly) judicial adoption. Thus, it would seem 

that the protection of intellectual property could not be enforced by only being a party to 

bilateral treaties unless those provisions were incorporated into national law by domestic 

legislation. Tbus, now a subtle question arises as to whether the efficacy of all those 

treaties made by the government of Sri Lanka throughout history was with a view to 

promote the economic development in Sri Lanka. 62 

1.2.8 Awareness and understanding of the society 
A lack of understanding of the basic nom-is of intellectual property by the people is 

another contributing factor for the existing state of affairs. One of the reasons would be 

the transplantation of the English laws without considering Sri Lanka's non-legal factors, 

such as social, cultural, and religious values, as well as corresponding econornic and 

political factors. Obviously, laws that do not satisfy these are bound to seem ineffective. 

60 Art. 157 of the constitution sates that "treaties essential for the development of the national 
economy" (emphasis added) shall be passed by two-thirds majority in the Parliament and shall have 
the force of law in Sri Lanka. 

61 However, few treaties make provision for the protection of intellectual property. For instance, Art. I 
of the agreements between Sri Lanka and Japan and between Sri Lanka and the Republic of Finland 
defined the term investments including trade names/business names among other things, while 
Finland-Sri Lanka agreement includes goodwill as well. Furthermore, the agreement between Sri 
Lanka and Italy includes trade names in the definition of investment while the agreement between 
United State of America and Sri Lanka includes literary and artistic works including sound 
recording, industrial design, semiconductor mask works, trade secrets, confidential business 
information, and service marks. The agreement between Sri Lanka and Arab Republic of Egypt 
includes trade juridical rights in the definition of investments. However, most of those bilateral 

62 
investment treaties do not provide protection for Intellectual property rights. 
Also Amanda Perry, 'An ideal legal system for attracting foreign direct investment? Some theory 
and reality, 15 Am Wnt7 LRev. (2000), 1627. 
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However, irrespective of the fact that the literacy rate of the country is 92%, the 

awareness of intellectual property law amongst the people is very low. 63 This was 

evidenced by the speech of the then Minister of Trade and Shipping Hon. Lalith 
64 Athulatlunudali while introducing the 'Code of Intellectual Property BM' in May 1979 . 

The Bill is not something that is widely understood, naturally, because it is 
really a specialist's field: but it really is revolutionary in terms of this particular 
class of property so necessary for the commercial development of Sri Lanka. 65 

Moreover, until now intellectual property legislation has not been translated into the 

official languages of Sri Lanka (Sinhala and Tamil), which indirectly inhibits access to 

knowledge by the majority of the country. 

As a result of this lack of awareness and understanding, the country's intellectual 

property law is being infringed despite there being an Act in force, which provides 

protection for the main areas of intellectual property such as copyright and trade marks. 

One finds numerous infringements of copyrights. An example is Thotocopy shope' 

accepting whole books for photocopying without question. This happens not only in 

front of Universities but also within University premiseS. 66 

Furthermore, copies of popular audiocassettes and videocassette can be purchased for 

half of the original price. One can get any song copied to audiocassette from 

mushroomed "Record Bars. " Copies of original Compact Discs (CD) or Video Compact 

Discs (VCD) and other optical media are openly available and a customer can get it done 

67 while he or she is in the shop. In most areas of the country, it is difficult to find retail 

shops that sell legitimate copies of CD, VCD, or computer software. Computers are sold 

with all software installed, usually pirated. One can get Microsoft Windows applications, 

costing more than US$ 350, for as little as 75 US cents with a "genuine" serial number. " 

63 Country profile at http: //www. cia. gov/cia/publicatims/factbook/geos/ce. htn3l (Accessed: 
01.12.2004). 
'Ibis is the present law governing the subject of intellectual property in Sri Lanka. 

65 Hansard Reports, Parliament Debates, 25.05.1979, p. 507. 
66 cf. Australian case: University of New South Wales v. Moorehouse and Angus & Robertson 

(Publishers) Pty. Lid. (1975), 49 A. L. J. R. 267 which held that a university library was liable for 
"authorizing" copyright infringement by providing photocopying machines with limited efforts to 
restrict the equipment to lawful copying. Also Canadian case: CCH Canadian Ltd. v. Law Society of 
Upper Canada, [2004] 1 S. C. R. 339,2004 SCC. 13 which held that Law Society does not authorize 
copyright infringement by maintaining a photocopier in the Great Library and posting a notice 

67 
warning that it will not be responsible for any copies made in infringement of copyright. 
There are many incidents of producing of counterfeit CDs and DVD of leading artistes both local 
and foreign. E. g. http: //www. dailynews. lk/2003/01/29/ýewl I. htmI and 
http: //www. dailynews. lk/2004/10/1 I/new22. html (Accessed: 01.12.2004). 

68 http: //www. ptd. net/webnews/wed/bg/Qsrilanka-piracy. R2kJ-DJJ. html (Accessed: 20.01.2003). 
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Although Sri Lanka is not known for producing pirated works, it is a big market for 

imports from India, Pakistan, China, and Malaysia. Video rental outlets rent unauthorised 

copies of movies to their members. The situation is evidenced by the International 

Intellectual Property Alliance 2003 Special 301 Report on Global Copyright Protection 

and Enforcement 69 

Though a Perfonning Rights Society had been established in the early nineties, up to now 

nothing has been done for the protection of perfornýing rights in the country. One can 

listen to a "reply song" (same tune of the original song but sung by an opposite sex 

singer of the original) within couple of days of a new song being released. 

Cultural properties and conunon heritage of mankind are being exploited. For instance, 

ancient wall paintings and folklore are exploited in the market despite the provisions of 

the law. 'O The prevailing intellectual property laws in Sri Lanka are prftnarily concerned 

with protecting new and original creations, inventions and applications, except in the 

case of folklore, rather than those that already exist in the society. It does not provide 

protection for traditional knowledge. Consequently, many biological resources, including 

local knowledge of useful biological applications that the local community has known 

and used for ages, are being misappropriated. For instance, many of the country's better- 

known agricultural tree crops have one or more wild relatives-but these are being pirated 

in the guise of "research materials. "71 Moreover, components of herbal plants, wHch are 

used to produce indigenous medicine under the kyurvedic medical system72, are also 

pirated and patented. 7' Nevertheless, the concerned authorities such as Wildlife and 

69 Sri Lanka put in to watch list, http: //www. iipa. conVspecial30l-TOCs/2003_SPEC301-TOC. html 
(Accessed: 01.12.2004). 

70 According to sec. 12 of the Code, the previous law, economic rights and moral rights of folklore 
shall be exercised by the Minister of Cultural Affairs. Nevertheless, practically this seems to be a 
myth. However, new law also provide no solution to this. 

71 Senior custom officer of Sri Lanka Samantha Gunasekera said that the theft of Sri Lankan genetic 
resources has been worsened. He attributes this to loopholes in existing laws. Sri Lankan Page on 
17.02.2003 at http: //www. lankapage. com/ (Accessed: 17.02.2003). Further, he stated that even local 
researchers were involved in the illegal export of herbal plants, timber and other rare flora and 
fauna species. He charged that politicians were protecting those responsible when they are brought 
before justice. Also, Tharika. Goonathilake "Genetic piracy threatens 'wild relatives' of agri crops" 
Daily News on 20.02.2003 at http: //www. daflynews. lk/2003/02/20/ýew2l. htrill (Accessed: 
01.12.2004). 

72 Indigenous system of medicine. 
73 Tilaka Nawaratne, "Hela Osuwe AyLhiya Es Wasa Ahimikarana Jagath Patent Kollaya, (Alienation 

of Rights of Sinahalese Medicine by International Patent Robbery), " Subasetha (Colombo), 
11.10.2002: 8-9. By the time, a Japanese company has already patented traditional formulas, which 
used twelve herbal medicines, which were used by the people in Sri Lanka from ages. A person 
called Shyam. Singh, an Indian, resided in Germany has also obtained a patent for a skin lotion 
made of special properties in centella asiatica. The name used in the applicatim (gotukola) clearly 
shows that the recipe for the medicine was taken from traditional medicine system in Sri Lanka. 
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Customs are finger pointing at the lacuna of the Fauna and Flora Protection Ordinance 74 

but not the actual piracy of genetic materials of the country. This is mainly due to lack of 

overall understanding of subject matters of intellectual property in Sri Lanka. 

1.2.9 Enforcement authority such as Customs, Police 

Lack of awareness of intellectual property is not confined to the public in general but to 

the government officials who are involved directly or indirectly in protection of 
intellectual property rights of the country. Under the new law, Sri Lankan custom 

officers have powers to prohibit importation and exportation of counterfeit trade mark 

goods, pirated copyright goods or other goods in contravention of the Act. 75 

Nevertheless, many officials of the customs department do not have. knowledge of 

current issues such as bio-piracy, intellectual property rights on indigenous technology/ 

traditional knowledge. 76 Moreover, Police officers in Sri Lanka do not possess 
knowledge as to basic violations of intellectual property rights specially in the digital 

world . 
77 The situation exacerbates since the present law emphasises infringement in 

physical world rather than digital. 

1.2.10 Policy makers and the concerning authority 
Fifty pieces of legislation had been introduced to govern intellectual property in Sri 

Lanka. Forty-five of them were introduced before the country's independence. There 

was no significant change from the date of independenceý' to 1979 when the Code had 

been passed, though the country had been party to inajor treaties on intellectual property 
during this period. " 

According to World Bank Press release on 19.12.1997, at least 189 of the 1,414 medicinal plants 
used in Sri Lanka are specific to the island-or geographically restricted to the Indian subcontinent- 
including 79 that are threatened with extinction (News Release No. 98/1585SAS). A project called 
"Sri Lanka Conservation of Medicinal Plants Project" launched under the auspices of the World 
Bank. The project focuses on the long-term viability of Sri Lanka's medicinal plants by promoting 
the appropriate legal and regulatory framework through draft regulations to ensure the protection of 
Intellectual Property Rights. Ironically, this is yet to materialise. 

74 No. 02 of 1937 as amended by the Act, No. 49 of 1993. 
75 Ch. XLI of the Intellectual Property Act, No 36 of 2003. However, custom officers in Sri Lanka will 

generally not, as a practical matter, take the initiative to inspect goods believed to be counterfeit 
through the import and export process. This would happen only upon an application of a right 
holder. 

76 Personal communication with R. W. M. T. K. B. Rnatunge, a Senior Officer of the Dept of Customs in 
Sri Lanka on 12.10.2002. 

77 Personal communication with an Inspector of Police in Sri Lanka on 16.10.2002. Generally, 
Michael Blakeney (ed), Border Control of Intellectual Property Rights (London: Sweet & Maxwell, 
2003). 

78 Sri Lanka became an independent country on 04.02.1948. 
79 Paris Convention Der-ember 1952, Berne Convention-since July 1959, Madrid Agreement-since 

December 1952. 
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Amendments bad been made to the Code during last twenty-four years. Paradoxically, 

many of these amendments, except two, do not necessarily relate to substantive issues of 
intellectual property. The main objectives of these amendments were to change the 

designations of the officials to protect their bureaucracy or to appoint so-called advisory 

committee. As will be seen, 80 the situation has not changed since the promulgation of the 

new law in 2003 since the first matter addressed by the 2003 Act was the change of 
designation of Director to Director General and hence questionable whether this change 

would provide rrfiraculous answer to those lacunae in the law. 

On the other hand, although the government from time to time introduced piecemeal 

legislations such as Consumer Protection Act, No. 1 of 1979,81 Unfair Contract Ten-ns 

Act, No. 26 of 1997 '82 Prevention of Computer Crime Bill'83 and Sri Lankan Inventors 

Incentive Act, No. 53 of 1979 84 and established some authorities like Fair Trading 

Conunission Act, No. 1 of 198785, the Consumer Affairs Authority Act, No. 09 of 2003, 

Infon-nation and Communication Technology Act, No. 27 of 2003 none of these 

legislations deal with intellectual property aspects. Since these legislations had been made 

on pragmatic basis, they do not necessarily reflect the understanding of the subject by the 

policymakers in Sri Lanka. Therefore, there is an acute difficulty in discerning any 

coherent philosophy, which detennines the future legislations. 

The foregoing discussion clearly demonstrates that Sri Lanka's mission of the day is not 

only to overcome the above mentioned impediment factors to the. development of 
intellectual property jurisprudence but also to address the emerging global issues in the 

field of intellectual property. Hence, it is the aiin of this research to analyse and evaluate 

prevailing intellectual property legislation in Sri Lanka and suggest ways in which it can 

meet modem challenges while taking into consideration the rich cultural values of the 

society and institutions. Such an approach is necessarily an interdisciplinary effort. 
Accordingly, this study is not confined to an analysis of the existing state of affairs of 
intellectual property law of the country but endeavours to develop a coherent and logical 

conceptual framework from a Buddhist perspective, which has potential applicability in 

so Ch. 3 and 4. 
81 This Act deals with the food adulteration and use of unauthorised colours etc and the power of the 

Officers. 
32 This Act deals mainly with unfair terms in contract in relation to goods and services and adds some 

clarifications to standard forms of contracts etc. 
83 This is mainly dealt with situations like unauthorised access of computer etc. This is still a Bill. 
84 Under this act, a Commission was established "to encourage the making or creation of inventions by 

citizens of Sri Lanka. " 
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the determination of the infringement of inteHectual property right in whatever manner 

i. e. online or off-Ene transactions. Using the proposed framework, it may be possible for 

judges to apply existing laws to new situations and avoid the need for constant legislative 

change in an attempt to keep up with developments and comply with Sri Lanka's 

international obhgations. 

1.3 Objectives 

Given the nature of the problem so far identified, the present research is aimed at 

accomplishing four main objectives: 

(i) as a prelkninary matter to investigate how Sri Lankan legal system in 

relation to its intellectual property rights has developed to the present 

state, 

to analyse and evaluate as to what extent the prevailing intellectual 

property law in Sri Lanka may be applied to modem fact situations, 

to seek the possibilities, if any, to interpret, apply in a balanced nianner 

and possibly to alter parameters, fill gaps in the law (rights and defences) 

in Sri Lanka by applying basic principles of Buddhism and 

(iv) to propose a coherent and logical theoretical framework, while 

considering the technicality of the infonnation society, wbich has led to 

the expansion of existing intellectual property laws in Sri Lanka and can 

be a hard testing ground for law and theory. 

1.4 Significance 

Sri Lanka is a nmlticultural, multi-religious, country where legal pluralism exists. Sri 

Lankan legal system is derived from many sources. The English Law and Roman Dutch 

Law have largely influenced it . 
86 In Sri Lanka, Roman Dutch Law has been called as 

"Conimon Law"97 as it is the residuary law applicable to all sections of the conununity, 

85 This Commission empowered to deals with price control and unfair trading including monopoly. 
86 Today Roman Dutch Law applies in the following areas: incidence of birth and parental power, 

capacity of minor to sell immovable property, law of delict in general, the delictual liability of a 
minor, guardianship, the capacity of a lunatic to enter into contract, intestate succession (if the 
statutory law is silent), quasi-contract, defamation, malicious prosecution, action for seduction, law 
relating to actions for damage done by animals, the law of maintenance, contractual remedy such as 
restitutio in integram, transfer of movable property other than by sale, such as gifts, the concept of 
ownership and possession etc. Generally, H. W Tambiah, Principles of Ceylon Law (Colombo: Cave 
& Co., 1972). 

87 In Karonchihamy v Angohamy (1906) 8 N. L. R. I at 8 Moncrief AM held that the Common Law of 
Ceylon is the Roman Dutch Law as prevailed in the Netherlands at the date of capitulation. The 
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which mainly governs the concept of property. Thus, it significantly differs from that of 

the English law. The term. "conunon law" has been used in the present intellectual 

property laws in Sri Lanka until 2003.88 Nevertheless, the applicability of "common law" 

has not been discussed in intellectual property litigations in the country. It is felt that it 

would be fi-uitful to examine whether there is a possibility to acconunodate positive 

features of the "comrnon law" within the ambit of intellectual property law in Sri Lanka. 

Hence, this study will open up a new arena for intellectual property jurisprudence in Sri 

Lanka. 

As it is observed in this Chapter, dissemination of information via digital media is likely 

to be the natural phenomena in this century. Since Sri Lanka is a signatory to many 

international treaties, it has an obligation to implement proper legal structure to facilitate 

such transactions. This study will explore the possible framework for the better 

protection of intellectual property in Sri Lanka; hence, the outcome of this study will be 

a guideline to carry out those international treaty based obligations. 

Furthennore, Sri Lanka as a developing country need not wait for the international legal 

order in relation to e-cornmerce and intellectual property protection in the digital era to 

be established, since the State has pledged to establish in Sri Lanka, a democratic 

socialist society, the objective of which include, 

to promote the rapid development of the whole country by means of public and 
private economic activities and by laws (emphasis added) prescribing such 
planning and controls as may be expedient for directing and co-ordinating such 
public and private economic activities towards social objectives and the public 
wealth. 89 

Hence, it is the duty of the State to carry out its constitutional obligations by achieving 

the above-mentioned objectives. The possible outcome of this study will give a 

Roman Dutch law was described in Sultan v Peiris (1934) 35 N. L. R. at p. 68 as the General Law or 
the 'Common law' of the Island. In De Costa v Bank of Ceylon (1970) 72 N. L. R. at p. 519, Roman 
Dutch Law was described as the general or... residuary law of the Island. It is clear from the dictum 
of these cases, that the Roman Dutch Law became the general law of the Island, applicable to all its 
inhabitants in all matters upon which their personal laws were silent and in this sense, the reference 
was to the Common Law of the land and not Conunon Law of England. By the end of British rule, 
the Roman Dutch law represents the body of law as modified in many directions, both expressly and 
by necessary implication by statutes and also by judicial decision. As mentioned in Kodeeswaran v 
The Attorney General of Ceylon (1970) 72 N. L. R. at p. 342. "Like the Common Law of England the 
Common Law of Ceylon has not remained static since 1799. In the course of time it has been the 
subject of progressive development by a cursus curiae ... as the courts of Ceylon have applied its 
basic principles to the solution of legal problems posed by the changing conditions of society in 
CeYlM. - 

8 Sec. 24 of the Code. 
9 Art. 27(2)(d) of the Constitution. 
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comprehensive understanding of the way in which intellectual property rights in Sri 

Lanka can be protected. Especially the study suggests a viable system of protection for 

intellectual property in the digital environment. 

It is well known that intellectual property rights could be expanded either by creating 

new, specific sui generis rights or by giving a broader definition of existing rights under 

the current law. It is the opportunity for Sri Lanka to alter the boundaries of the 

intellectual property rights not by exclusively depending on or by adopting foreign 

concepts but by considering basic values underlying the society. Therefore, it would 

seem that, the need of the day is to focus on developing a theoretical framework to 

protect intellectual property in Sri Lanka that facilitates electronic-mediated conmierce 

and thereby enhances the socio-econorriic standard of the country in the long term Since 

this area is relatively new and yet there is no considerable record of accomplishment by 

which to evaluate the ambit of such a legislative regime, the outcome of this study will be 

helpful for further research in this field in general. 

More significantly, the legal and social order of the country has been moulded by 

Buddhist religion. As will be seen in Chapter Two, this is also applicable to intellectual 

property. A theoretical and conceptual framework based on the county's moral values 

would probably address the issues rooted in the intellectual property system itself. No 

research has been conducted in the area based on Buddhist principles in relation to 

intellectual property. Obviously, it would be more useful if, at least, there had been an 

attempt to see the possibility of using Buddhist morality principles to address the concept 

of property in Sri Lanka. Paradoxically, no attenipt has been made until now. It is felt 

that Buddhist principles offer a coherent and conceptually methodical paradigm which in 

deeper analysis can offer a theoretical framework for the protection of intellectual 

property in Sri Lanka. This study provides the first treatment of Buddhist principles for 

the protection of intellectual property from legal perspectives. Accordingly, this study 

aims to contribute to the development of intellectual property law by providing a set of 

rules that could be applied in determining infringements of intellectual property rights in 

Sri Lanka. Likewise, the research outcome will contribute to policy and legal rules 
formulation, which would ultimately enhance the protection of intellectual property 

rights and thereby development of the Sri Lankan society. 
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1.5 Definition of tenm 

The following definitions are employed throughout the study. Thus, any other definition 

that is given by different authorities would not be considered in this study for a 

coherency of the arguments and proposition made throughout the study. 

Buddhism The religious teaching propagated by the Buddha. 

Common Law Roman Dutch Law as established as the common 
law in Sri Lanka 

dharma or dhamma - the body of teachings expounded by the Buddha which is 

codified to three codes known as "tripitaka" under the 
"Theravada" tradition, not the "Mahayana" tradition 

which is not practiced in Sri Lanka. 

Morality morality derived from Buddhist principles 

panca sTla Five precepts that are observed by Buddhist laymen and 

practices in Sri Lanka. 

SriLanka -. Democratic, Socialist Republic of Sri Lanka 

"Infonnation age, " "digital age", "digital erS' will be used interchangeably. 

1.6 Limitations 

A study of this nature has some inherent limitations. As addressed above, peculiar 

problems, wHch exist as part and parcel of the Sri Lankan system itself makes liniitation 

to the study. The first and probably the most prominent limitation is not only the lack of 
literature but also of dialogue on various issues in relation to intellectual property in Sri 

Lanka. As mentioned above, one of the main inhibiting factors, namely the unavailability 

of judicial decisions, would also limit this study. Similarly, none of the presently available 
literature pertaining to Buddhism written by scholars has dealt with the protection of 
intellectual property aspect, though many of them have dealt with the application of 
Buddhist principles in international law, environmental law, Management, and 

econornics. 90 As a consequence, a pioneering study Eke this suffers from the 

unavailability of reference materials on the methodology of analysis. 

9' E. g. D. Keown, Buddhism and Bioethics, (London: MacnOlan, 1995), Shinchi Inoue, Putting 
Buddhism to Work: A new approach to Management and Business, (Tokyo: Kodansha International 
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Another limitation is the lack of conceptual framework in Sri Lanka, which forms the 

-basis of policy formulation for the protection of intellectual property laws in the country. 
Though a few amendments have been made to the present legislation from time to time, 

none of those amendments represent the country's policy towards the protection of 
intellectual property since all those amendments were made on pragmatic basis. 

Likewise, though Sri Lanka ratified many international treaties in relation to intellectual 

property none of those maendments show adherence to those principles embodied in 

treaties. Consequently, it is obvious that a study Eke this is limited. 

1.7 Methodology and research strategy 

In so far as the objectives are to investigate, understand, and analyse, this study is 

historical, critical, and analytical. It is historical in the sense that the study is aimed at 
investigating archival reports on development of intellectual property laws in Sri Lanka 

since historical evidence, e. g. intellectual property in general and old case laws, which 

remain applicable, provide guidance for the future. 9' How these laws have been 

introduced to this country and how they have been practised in the contexts of both 

centrally planned economy and. market economy are the main concerns of this historical 

investigation. The potential archival reports range from legislative promulgations, to 

judicial decisions. Hence, Sri Lanka Archives Department, the Museum Library, the 

Parliament Library, and the Library of Bar Association of Sri Lanka had been the best 

research sites for this exercise. 

This study is critical in the sense that it embarks on an analysis with a view to 

understanding how a particular socio-econornic and political context has given rise to the 

current state of intellectual property law in Sri Lanka. It is viewed that the development 

in this area is not independent of the social system. Thus, there has been a continuous 
interplay between the two as one shapes, and is shaped by, the other. Hence, the 

phenomenon has to be studied by locating it in the wider socio-political ramification. 

This study is also analytical towards providing possible policy options. Having studied 

the phenomenon from a critical perspective, it is hoped that the issues, problems, and 

causes would be clearly identified. It is also hoped that this identification would guide us 

to derive a set of sensible guidelines for improving and modifying the existing system. By 

Ltd., 1997), Michael G. Barnhart, Nature, Nature and No-self : Bioengineering and Buddhist 
Values, J. Budd Ethics 7 (2000), 126-144. 

91 P. B. Maxwell, Maxwell on the Interpretation of Statutes, Langan, P St. J, ffh(edn) (London: Sweet 
and Maxwell, 1969), 47. 
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doing so, it would be possible to compare and contrast with the other institutional 

arrangements in other countries in the region, giving an example for other jurisdiction to 

understand the way in which policy options could be brought forward towards 

eliminating the emerging problem in the digital age. To deal with the task of analysis, 

more data is collected from some multiple sources including international treaties, 

conventions, WIPO documents and working papers, domestic legislation and related 
judicial decisions. 

The research data is collected from both primary and secondary sources. The primary 
data for the proposed study are international treaties, conventions, WIPO documents and 

working papers, domestic legislation and the judicial decisions. Since Sri Lanka has 

experimented more than one decade without proper legislation in relation to the 

protection of intellectual property rights in the information age, the data collected from 

Sri Lanka will greatly apply to develop the theoretical framework. Data is also collected 

from secondary sources such as research works and articles. 

While sustaining these methodological properties, the research design is portrayed with a 

potential proposition: Intellectual property right should be protected under the evolving 

growth of transactions in the infonnation society, by interpreting legislation which 

guided by the values and the needs of the country while considering a balance between 

individuals property rights andfreedom of trade and access to infonnation. 

It is hoped that the methodological approach that has already been mentioned and the 

following proposed interpretative methodology could provide better means for 

accomplishing this pragmatic end. 

1.8 Proposed judicial methodology for the interpretation and application of 
intellectual property law in Sri Lanka 

Interpretation and application of intellectual property laws in Sri Lanka should not be 

confined only to the local legislation but many sources of interpretation available in the 

country. As will be seen, such interpretation of law would be widely acceptable and 

effective in Sri Lanka. Moreover, it is evident that the rate of change of technology and 

the mode of dissemination, use/appropriation of intellectual property is faster than that of 
legislation. A law, which airned to deal with new technology, will become obsolete very 

soon. This is evidenced in other jurisdictions such as USA and Australia. It is unwise to 

have knee-jerk legislative reactions for a country like Sri Lanka. Hence, it is better to 
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have a good interpretative methodology than constant change of law to cope with new 

technologies. 

The methodology is self-Ernited. It will not result in an overly strong intellectual property 

system because the inbuilt balance is created by the constitutional and the Buddhist 

principles. Moreover, the methodology is not dependent on the mode of exploitation of 
intellectual property. Hence, it is not time bounded. Therefore, it can be used to address 

any future convergence of technology. This approach also makes defences less critical, 

since balance is introduced automatically. Defendants as much as Plaintiffs can advance 

these interpretative arguments to assist the court in doing justice in novel situations. 

A brief description of steps of such methodology is as follows. 

In the first place, it is necessary to consider the local legislation as it exists. 
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Local legislation 

STATUTORY INTERPRETATION: Here general principles of 

interpretation of statutes should be applied. Hence, when the language of 

local legislation is clear and explicit, then the court should give effect to 

it. However, interpretation of local legislation should be made with the 

context of the Act by referring to other rights and defences. Any 

provision of law should be interpreted so that it would apply in a manner 

consistent with the Constitution, being the Supreme Law of the land. (See 

below) 

CASE LAW: The second step of the methodology would be seeking 

guidance by the local case law. However, as mentioned earlier in this 

Chapter this is not very extensive because of the availability of few 

reported cases in Sri Lanka. Hence, look at persuasive force of decisions 

from other jurisdictions. 
L-40. 

CONSTITUTION: The third would be application of the Constitutional 

principles including fundamental rights and freedoms. Any provision of 
local legislation should be interpreted so that it would apply in a manner 

consistent with the Constitution being the Supreme Law of the land. 
L-00. 

BUDDHIST PRINCIPLES: Application of Buddhist principles in the 

broadest sense would be the next source of interpretation. 
L-01 

OTHER AREAS OF LAW: Seek guidance from other areas of law 

such as law of Delict, which is based on Roman Dutch Law of the 

country. 

INTERNATIONAL TREATIES: This could be applied in the first instance to interpret 

local legislation as well as in last resort where other steps of the methodology is 

exhausted. Hence, interpretation of local legislation should be done wherever possible in 

conformity with international obligations. 12 

92 Para 2.11 for details of this methodology. 
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1.9 Study overview 

The study is divided to tbree parts namely Part One-Introduction and proposal. Part 

Two-Testing the proposal across a range of intellectual property laws. Part Three- 

Outcomes and Conclusion. 

Part one of this study mainly introduces the study while giving a background, which is 

necessary for the understanding of the study. Accordingly, this Chapter broadly 

highlighted the issues that emerged as a result of the information society. It is shown that 

those problems are still unsettled and likely to remain unsolved in the near future. While 

addressing the lacuna that exists in the international legal order, this chapter emphasised 

those specific problems, which act as inhibiting factors to the development of Sri Lankan 

intellectual property jurisprudence. In doing so, the present Chapter declared the main 

objectives of the study while justifying the significance of the study. Methodology and 

research strategies are made clear by means of achieving the objectives while 
demarcating the boundaries of the study. 

The situation, which has so far been considered, shows that the problems which have 

arisen in the legal order cannot be addressed by considering those problems alone. Thus 

the better view, it is submitted, is an approach that focuses on problems rather than 

answers. Therefore, the Second Chapter of the study deals with the development of the 

notion of property in Sri Lanka in general and especially with intellectual property. 

Indeed, an attempt would be made to examine the non-legal factors such as historical and 

religious to understand the moulding forces of the notion of the country's policy. Then 

the Chapter seeks the possibility to suggest a theoretical framework, which could be used 

as a guide in process of decision making in intellectual property cases. This suggested 

theoretical framework would be tested throughout this study by applying it to different 

areas of intellectual property issues. 

Part two of the study is the research process. Thus, the goal of this part is to examine the 

present intellectual property law in Sri Lanka and identify gaps. The exploration is 

confined to only two selected areas of intellectual property law namely trade mark and 

copyrights and related rights due to the given length of the thesis. 

Part three of the study is devoted to outcomes of the study and to the contributions. This 

part deals with the cumulative effect of the major conclusions that are made at the end of 

each chapter of this study. This part closes with postulation of final conclusions while 
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emphasising the contributions made by this academic endeavour, which would help the 

future policy formulation of the country. 

1.10 Conclusion 

In brief, this chapter laid the foundations for the thesis. It introduced the research 

problem and research questions and developing proposition (hypotheses). Then the 

research was justified, definitions were presented, the methodology was briefly described 

and justified, the lirrAtations were given, and the thesis structure was outlined. On these 

foundations, the thesis can proceed with a detailed description of the researck 

to ic icilL 
L 
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CHAPTER TWO 

Origin, Recognition and Protection of Intellectual Property 

in Sri Lanka 

2.1 Introduction 

Time and again, the development of the information society is confronted with a 

pertinent question about the notion of intellectual property, while discussing a theoretical 

framework for the protection of such property from unauthorised appropriation in the 

information society. It is only because the manifestation of life exhibits the co-existence 

of life and property. Since the institution of property involves the whole range of 

aspirations of human life, historical, cultural, legal, and religious backgrounds shape the 

institution of 'ýproperty" in any society. Obviously, intellectual property is not exempt 

from this phenomenon. Thus, the institution of property of a given country should be 

understood with due consideration of those non-legal factors embedded in that country. 

As has been previously discussed in Chapter One, there are many problems yet to be 

addressed in intellectual property law, which become apparent as a consequence of the 

rapid development of the information age. Nevertheless, Chapter One emphasised the 

fact that Sri Lankan intellectual property law has also to address specific issues built into 

the country's legal system itself. All the same, it is questionable whether a process of 

ascertainment and application of the principles of model law or transplanted law, which 

were derived under different socio-political and legal environments, is capable of 

resolving A those issues. 

Hence, an examination of the set-up of the civil society in Sri Lanka with due 

consideration of non-legal factors, that crucially detennines its legal policy, is warranted 

to grasp the nature and scope of protection afforded to property, including intellectual 

property, tbroughout Sri Lankan Ifistory. 

Therefore, an attempt is made in this Chapter to trace the main stages in the origin and 

development of the notion of property, especially intellectual property, in Sri Lanka, and 

to explore the philosophy behind the protection of such property. Such examination is 

needed as groundwork for a better understanding to sustain the proposed theoretical 

framework at the end of this Chapter. 
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Accordingly, this Chapter is divided into four parts. Part A deals with a brief historical 

survey of Sri Lanka, which traces the existence, recognition, and protection of 
intellectual property, if any, during the pre-colonial era of the country. Part B briefly 

examines the impact of personal laws' and colonial laws on the evolution of intellectual 

property in Sri Lanka. Subsequently, Part C examines some of the Buddhist principles, 

which underlie the moral rubric of the society from early history to date, with a view to 

employing these principles in Part D of this Chapter. Part D is the theorisation process. A 

theoretical framework/methodology is proposed to guide policy and decision makers in 

determining how intellectual property laws in Sri Lanka can or should be interpreted to 

protect its infiingement in the information age. 

PART A 

A brief survey of the development of the notion of property rights in 

SriLanka 

2.2 Oirigin and development of the State 

Historical evidence such as stone inscriptions and literature indicate that the origin of 

civilised society in Sri Lankaý can be traced back to 500 B. C. 3 Those evidences also 
indicate that the Sinhalese were the earliest people of Aryan origin who came to the 

island from India and began the civilisation of the country in 500 B. C. Though there are 
disagreements as to the exact time when the civilisation came into being, significant 
development began with the advent of ArahaO Mahinda the royal emissary of King 

Asoka of India, who introduced BuddWsm to the island during 307-267 B C. 5 According 

to the ancient chronicle records, when the then king was on hunting, Arahath Mahinda. 

In addition to the general law of the country, some special laws namely Kandyan law, Tesawalamai 
law and Muslim law apply to a certain segment of people on subjects such as marriage, custody and 
inheritance. 71hese laws are known as personal laws. Infra 2.8 for more details of these personal 
laws. 

2 Greeks and Romans knew the island by hearsay and called it 'Taprabone. The Arab travellers who 
traded with it called it 'Serandib'. Portuguese were the first Europeans to occupy part of it in 1505 
and they called it 'Ceilao'. The Dutch called it 'Zeilan'. Finally, the British called it 'Ceylon'. 
Secretary of State for the Colonies, "Ceylon: Report of the Special Commission on the 
Constitution, " (London: His Majesty's Office, 1928), 5. Generally, K. M. De Silva (ed. ), Sri Lanka, A 
Survey, (London: C. Hurst & Company, 1977). The name Sri Lanka was adopted in 1972, the 
researcher will use the name Sri Lanka consistent with modem scholarship. 

3 De Silva, Sri Lanka, A Survey, supra n. 2, p. 31, and generally K. M. De Silva, A History of Sri 
Lanka, (Delhi: Oxford University Press, 1981), Ananda W. P. Guruge, Mahavamsa (The Great 
Chronicle of Sri Lanka), (Sri Lanka: Associate News Papers of Ceylon Limited, 1998), Chandradasa 
Kahandawa Arachchi, Deepawansaya (Sri Lanka: S. Godage Brothers, 1997). 

4 In 'Iberavada Buddhism, an individual who has achieved enlightenment is known as Arahath or 
worthy one. 
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preached to him a sermon on Buddhism, which persuaded the king to embrace. 6 His 

address to the King goes as foRows: 

0 great King, the birds of the air and the beasts have as equal a right to live and 
inove about in any part of the land as thou. The land belongs to the people and 
all living being; thou art only the guardian of it. 7 

This sermon indeed represents one of the most important principles of Buddhism. The 

concept of not causing harm. to others and hence sic utere tuo ut alienum non laedas 

became the central notion of Buddhism in Sri Lanka. 8 As will be shown later in this 

Chapter, Buddhism became the bedrock of the culture and civilisation of the island as it 

made the essential linkage between the ruler and the ruled. Even the Tamils/ Dravidians 

who were the minority ethnic group and who were mainly Hindus ruled the island from 

time to time had protected Buddhism. For instance, Elara, the Chola prince who ruled in 

Anuradhapura in the 2nd Century B. C is reported to have gone to Cetiya Pabbata 

(Millintale -a temple) and invited the Sangha 9 following the custom of the traditional 

Sinhalese King (cafittain anqpd1ayam). 'O This state of affairs prevailed up to as late as 

the beginning of the 19'h Century A. D. For instance, the Dravidian kings of the Kandyan 

period following examples of the earlier Sinhalese Kings, professed the Buddhist faid-4 

and observed Buddhist customs. 

2.3 Law and Order 

In theory, the King of the Sinhala nation was the absolute ruler. Even though the country 

was divided for administrative purposes, the manners and social system, the customs and 

laws of the Sinhalese for the most part were similar enough with visibly slight differences 

from area to area conditioned by purely local usages. " Nevertheless, customs and 

5 De Silva, Sri Lanka, A Survey, supra n. 2, p. 33. 
6 This occurred during the reign of King Devanampiya Tissa, a contemporary of the great Indian 

emperor Asoka's, according to Mahavarnsa or the great chronicle of Sri Lanka, which was compiled 
in the sixth Century A. D. and maintained contemporaneously by the Buddhist monks. Commencing 
at the close of the 0 Century A. D. and incorporating earlier chronicles and oral traditions dating 
back a further eight Centuries, this continued a record for over 15 centuries. Wilhelm Geiger, 
(trans. to English), Mahavamsa or the Great Chronicle of Ceylon (London: The Pali Text Society, 
1912), Ch. Xl, p. 78. 

7 Folktale in Sri Lanka and these wordings are displayed near the place where the sermon was made. 
8 Sri Lankan Buddhist are the first to write down the Buddha's teaching (1"Century B. C) and were 

the first group to create a Buddhist historical record (2nd _ 4th Century B. C). 
9 Buddhist monastic are called Sangha. 
'0 L. C Wijesinghe, Mahjvansa- Part Il (Colombo- Government Printers, 1889), 82. 

RA Hayley, Laws and Customs of Sinhalese (Colombo: H. W. Cave and Co, 1923), 23-25. 
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traditions posed some formidable constraints on the Kings absolutism. 12 Hence, the King 

governed the whole island 13 according to these principles called the ten royal virtues or 

dasardja dharma. 14 Furthermore, the King himself was the head of Buddhism by virtue 

of being the protector of the Buddhist relics. The strong symbolic connection between 

the throne and Buddhism automatically transformed his iinage into that of a future 

Buddha or a bodhisathwa. Consequently, union of state law and moral law was a happy 

blend, which gave a unique character and wide acceptance among the people. 

King Nissanka, Malla (1187-96 Century A. D) claims to have established a court of law- 

dharmadhikarana in different parts of the country to deliver justice. 15 The term 

dharmadhikarna denoted the aforementioned combination of two words dharma 

(teaching of Buddha) and adhikarana (court). Dharmddhikarana has special 

responsibility to act according to the Buddha's teaching. Slab inscription in Sri Lanka 

shows the dedication of the King to protect and preserve dhamma. 16 As can be seen later 

in this Chapter, protecting and safeguarding Buddhism still plays an integral part of the 

State today. 

2.4 Market economy 

According to available inscriptions and other literature/ documentary evidence of the 

country, there had been established trade and conmerce practices in the early period of 

history and the market was regulated according to established principles of law. For 

12 John D'Oyly, A Sketch of the Constitution of the Kandyan Kingdom, Turner, W. B., 2 nd (edn) (Sri 
Lanka: Department of Statistics and Office Systems, 1929; Tisara Prakasakayo Ltd, 1975), v. 

13 Generally, A. R. B. Amerasinghe, The Legal Heritage of Sri Lanka (Sri Lanka: Sarvodaya 
Vishvaleka, 1999). 

14 Don Martino De Silva Wickremasinghe, (ed. & trans. ) Epigraphia Zelanica Being Lithic and Other 
Inscriptions of Ceylon, (London: Oxford University Press, 1912), (Hereinafter 'TZ! '). EZ. Vol. 1, 
No. 14, Vol. II, No. 19, No. 28 and No. 29. Also, Amerasinghe, supra n. 12. Daily News for detail 
explanation of Ten Royal Virtues at http: //www. dailynews. lk/2001/11/28/feaOS. htrnl (Accessed: 
01.12.2004). The'Ten Royal Virtues' are as follows: I. Dfina- liberality, generosity, or charity. 2. 
Sr1a: morality -a high moral character. 3. Pariccaga: Philanthropy. Making sacrifices if they are for 
the good of the people. 4. Ajjava: Uprightness: Honesty and integrity. 5. Majava: Kindness or 
gentleness. 6. Tapa: Self-control: Restraint of senses and austerity in habits. 7. Akkodha: Non- 
hatred. The ruler must act with forbearance and love. & Avihimsil: non-violence. Not only should he 
refrain from harming anybody but he should also try to promote peace and prevent war, when 
necessary. 9. Khanrl. Patience and tolerance. In any occasion, he should be able to conduct himself 
without giving into emotions. 10. Avirodhatd: Absence of obstruction: Non-oppositim and non- 
enrnity. The ruler should not oppose the will of the people. It is submitted that the modem concept 
of the welfare state is to be seen in the perspectives of the ten royal virtues. 

Is Priti danaka mandapa rock inscription. EZ. Vol. V, No. 22. Also, M. B Ariyapala, Society in 
Medieval Ceylon (The State of Society in Ceylon as Depicted in the Saddharma -Ratndvaliya and 
Other Literature of the Thirteenth Century (Colombo: The Colombo Apothecaries Co. Ltd, 1956), 
124. 

16 In Polonnaruwa-Hata-da-ge, poetic slab inscription King appeals to future King to protect and 
preserve dhamma. EZ. Vol. II, No. 10. 
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instance, there are Brahn-A inscriptions belonging to pre-Christian era, which mentioned 

corporations and guilds of merchants (puga or pugia). " According to Hopitigama. Rock 

inscription, there were specific areas in the market, which allocated traders to trade in 

stalls. 18 Coins have been found which belong to 200 Century B. C and the beginning of 

the Christian era. 19 

Furthermore, market function was an all-important part at Anuradhapura kingdom. 20 

Currency was deposited with guilds in return of intereSt. 21 In 4th and 5th Century A-D, 

mercantile guilds provided "banking" facilities where customer could deposit money, 

grain such as paddy, black peas, green gram and obtain annual interest on their 

depoSitS. 22 In addition, pillar inscriptions mentions about well-regulated market towns, 

which were functioning during the regime of King Udaya IV (946-954 Century A. D). 23 

A rock pillar was made to publish certain rules on trading. Thus, it states that 

-whereas , 
it was ordered [by his Majesty] that the decree should be passed and 

pronmIgated prohibiting unlawful acts continued in violation of the institution of 
trade ... 

24 

This inscription maintains that local mercantile and other corporations were empowered 

to levy fines and assist the Royal Officers in the administration. According to the same 

pillar inscriptions, trade on p5ya day should be levied. 25 Furthermore, the same 

inscription says that commodities should be measured with special measurement and the 

authority should stamp all weightS. 26 

Hence, it would be safer to conclude that the established trading system in the early 

period was concerned not only with the efficiencY of trade but religious obligations as 

well. 

17 Generally, S. Paranavitana, Inscriptions of Ceylon, Vol. 1 (Colombo: The Department of 
Archaeology, 1970), 320 and 720. 
EZ. Vol. III, No. 4. 

19 M. H. Sirisoma, "Coins, " Ancient Ceylon- Journal of the Archaeological Survey Department of 
Ceylon (Colombo) 11 (1972): 147-150. 

2D EZ. Vol. III, No. 9. 
21 EZ. Vol. 1, No. 18, EZ. Vol. IV, No. 14 and No. 24, EZ. Vol. V, No. 17. 
22 EZ. Vol. III, No. 17 and No. 26. 
23 EZ. Vol. V, No. 16. 
24 EZVol. III, No. 4. 
21 Pjya day means full moon day of the month. In terms of Buddhist practice, p5ya day is reserved for 

religious observances. 
26 E7-Vol. VI, No. 21 regarding some other regulations on trade. 
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2.5 Ownership of property 

It is a popular notion that a concept of private property was not known in Sri Lanka 

before the European introduction of laws relating to private property assuming that all 

the land of the country belonged to the King. Nevertheless, many inscriptions show that 

this notion is not correct as the concept of private property had been recognised as early 

as V Century A. D. An inscription records the donation of a cave along with some land 

by an individual named Mataya to a Buddhist monk. 27 Another inscription belonging to 

7" Century A. D mentions donation of a land by an individual to a Buddhist temple called 
Dakkhina Vihýua. 28 

Furthermore, an inscription belonging to 10th Century AD provides information that one 

paya (a measure of land) of paddy land was sold (vikina) for eight kalandas (measure of 

weight) of gold by a certain person called Velatme Mihindu to a person named 
Ukunuhasa. Kotta. 29 An inscription states that King Kumaradasa (508 B. C-16 A. D) was 

to be the purchaser of a parcel of land for the purpose of donating it to sangha. 'O 

Inscriptions of King Nissanka M021 mention about a grant of paddy land to a temple 
32 but the King first purchased it before it was donated. Therefore, this evidence amply 

demonstrates that there is no sound basis for the popular theory that 'all land belong to 

the King'. On the other hand, there was no collective ownership of land as 19th Century 

writers claimed to have existed in South Asian countrieS. 33 Nevertheless, this does not 

mean that there was no collective interest over traditional knowledge. 

The recognition of private property rights prevailed until the beginning of British rule in 
34 1796. This is further evidenced by Armour's writing. He states that forests, wilderness 

unclaimed and untenanted by men belong to the King. Although he could claim over 

most lands a portion of produce as tax, tMs was in return for service he rendered to the 

27 EZ. Vol. V, No. 20. This is also an inscription of a cave temple and datable to 1d Century A. D. 
28 EZ. Vol. V, No. 5. 
29 EZ. VOI. III, No. 18. Also EZ. Vol. IV, No. 25, which refers to a land sale by an individual. 

Furthermore, the Mahavarnsa also refers that the King Gajabahu I (114-36 Century A. D) bought the 
plot of land, which he donated, to the Issarasamana and Mariccaveti Monasteries. 

30 Buddhist monastic are called Sangha. Sangha comprises of bhikkus (monks) and bhikkunies (nuns). 
31 King Nissanka Malla (1187-96 Century A. D). 
32 E7-Vol. IV, No. 14 and E7-Vol. V, No. 17. 
33 H. S. Main, Village Communities in the East and West, 7h (edn) (London: J. Murray, 1895). 
34 John Armour, Grammar of the Kandyan Law (Colombo: Ceylon Times Press Co: 1880), 5. 
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people in the kingdom 35 Accordingly, the popular notion of King's ownersMp of all land 

can be rejected. 36 

From the above evidence, it can be deduced that the concept of private property, 

movable or inmovable, had been recognized before the European influence. As will be 

seen later in this Chapter, the recognition of private property rights in Sri Lanka during 

the early period extended to intangible property as well. 37 

2.6 Eidstence, of intellectual property 

After ascertaining the existence of private property rights in pre-colonial early Sri Lanka, 

it is worth considering whether there was any recognition of intellectual property in the 

country. Historical evidence indicates that the early settlement of Sinhalese was in dry 

zone. The climate was harsh and not suited for agriculture. As a solution, the ancient 
Sinhalese developed a highly sopl-dsticated irrigation systenL38A comnientator describing 

the ancient canals in China observed, "it was comparable only with the irrigation contour 

canals of Ceylon, not with any works in Europe. "39 Ilere is evidence of a remarkable 

invention of a device (bisokotuwa) to control the pressure and quantity of the outflow of 

water from the reservoirS. 40 

Intellectual endeavour and skiH expressed in artistic work were recognised and rewarded 

in early societies. For instance, Jetawan5rdma Sanskrit Inscription that belonged to 9th 

Century AD states that 

[Line 25-30] [There shall be] clever stone -cutters and skilful carpenters in the 
village devoted to the work of [temple] renewal. They all ... shall be experts in 
their [respective] work. To each of them shall be given a field of one and a half 
kiri [in sowing extent] for their maintenance ... an enclosed piece of ground. 
And one hena (or a plot of dry land) shall be granted to enclosed to each of them 
for the purpose of sowing fine grain... 41 

3S It is personally known to the researcher that similar systems still in use among paddy cultivators in 
rural areas in Sri Lanka where a person gets a portion of produce who organizes collective works 
such as clearance of water supplying channels and making fence around the paddy field etc. 

36 Further W. I. Siriweera, "Land Tenure and Revenue in Medieval Ceylon (AD 1000-1500), " CJHSS 
New Series (Ceylon 11istorical and Social Studies Publication Board, Peradeniya, Sri Lanka) II, 
January-June (1972), 11-19. 

37 Kandyan Law infra para 2.8(E)(1). 
38 Generally, R. L. Brohier, Ancient Irrigation Works in Ceylon (Colombo: Ceylon Government Press, 

1935). 
39 Joseph Needham, Science and Civilisation in China-Physics and Physical Technology, e vol. 

(Cambridge University Press, 1974), 359. 
40 Again, Needham observed that "already in the 1' Century A. D they (the Sinhalese engineers) 

understood the principle of the oblique weir... But perhaps the most striking invention was the 
intake towers or valve tower (bisokotuwa) which were fitted in the reservoirs perhaps from the 2d 

41 
Century B. C onwards, certainly from the rd Century A. D. " Needham supra n. 39, p. 372. 
EZ. Vol. 1, No. 1. 
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It appears that in the process of building and renovating temples, most of the kings 

acknowledged the superior skills in the art of carving. There were many instances where 

the creators were given valuable property in appreciation of their skill. 42 The King 

Nissanka Malla gave appropriate allowance to those versed in science (sastra). 43 In 

contrast, creativity was not inhibited in the absence of such stimuh. Songs, dances, 

artistic designs, paintings, sculptures, and folk tales added to the body of intellectual 

property during the pre-colonial era. 

Furthermore, there exists thousands of folklore including peculiar tunes and melodies 

passed from generation to generation. Folk heaEng was popular among the people. An 

example is the bali kavi. Bali kavi -a collection of songs and cham-is chanted at bali- 

ydga ceremonies, to the accompaniment of drums. The bali-yaga performance was used 

for averting evil influences. Even today, this kind of healing system is still used in Sri 

Lanka. Thovil (a kind of performance for the same purpose as bali) and mantras 

(chanting used for different purposes including healing) are also used by certain group of 

people in Sri Lanka. 

As can be seen, creativity of the people was always focused towards the benefit of the 

society rather than for commercial purpose. This is due to the influence of Buddhism. 44 

Thus, creator of many utensils that were made to improve the living standards of the 

society and authors of literary, '5 artistic Worke6 remained anonymous. Therefore, the 

public still do not know the creator/ author of many 'works'. 

In contrast to Western ideology of intellectual property, (i. e. the fruit of a creation 

belong to the creator not humanity), the Sri Lankan intellectual property belonged to the 

common heritage of mankind. Generosity or ciUna is highly commendable in Buddbism. 47 

Paricharid cOna or gift of work is one of them. This means lending one's talents, skills, 

42 EZ. Vol. 1, No. 7. 
43 EZ. Vol. I, No. 7 and No. 8. 
44 Infra Part C. 
45 E. g. Kavsilumina, Sadavata, Muvadavatha. The authors are unknown. 
46 Those thousands of wall paintings of temples, woodcarvings, sculptures constitute protectable 

subject matter under modem intellectual property law. Nevertheless, author of those 'works' are 
unknown. 

47 As can be seen later by giving diina, one can practice to eliminate greed or 1(5bha, which ultimately 
leads to achieving happiness in life. Traditionally Buddhism recognises four types of giving or 
ddna. Also Kindada Sutta of Samyutta Nikaya at 
http: //www. ar-cesstoinsight. org/canon/sutta/samyutta/snOl-042. htrril (Accessed: 01.12.2004) and 
also Aputtaka Sutta, Heirless (2) of Samyutta Nikaya for generosity at 
http: //www. accesstoinsight. org/canm/sutta/samyutta/sn03-019. htiril (Accessed: 01.12.2004) and 
Issattha Sutta of Sarnyutta Nikdya at http: //www. accesstoinsight. org/canon/sutta/samyutta/sn03- 
024. html (Accessed: 0 1.12.2004). 
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and time for the benefit of the society at large. It is no surprise of the vast anonymous 

creations made by earlier generation of the country. Thus, it is assumed that those 

intellectual properties were in the public domain. 

2.7 Protection of works 

Historically, Sri Lanka did not seem to have viewed intellectual discoveries and scientific 
invention as private property. Cultural esteem rather than material gain were the 

incentive for creativity of their discoveries and inventions. Hence, new ideas or 

technology were good for everybody to share freely. However, an examination of 
inscriptions suggests that there would have been misuses of 'intellectual property'. 48 

Hence, it is submitted that, attention should be made to those factors such as Buddbisni, 

customs, caste system etc., which played a vital role as a mechanism to protect 

'intellectual creations' in the pre-colonial era. 

2.7.1 Buddhism as a mechanism 

Tbough the society had been by and large governed by Buddhist principles, it does not 

mean that there was no misuse or rnisappropriation of intellectual creations at all in those 

days . 
49 Nevertheless, property including intellectual creations was protected dueý to two 

compelling reasons. First, is the influence of Buddhism. Second is the fear of 

punislunents. As seen later in this Chapter, the basic principles of Buddhism centre on 

human being and not metaphysical things. Buddhism seeks to maintain moral purity in 

order to achieve the ultimate goal of one's life called nibbana (Pali) or nirvdna (Skt). 

And more, according to Buddhist social theories, the important factors that govern and 

control society are called hiri and ottappa i. e. fear and shyness to conunit evil acts. 50 

Thus, it seems that social behaviour in those days was affected by Buddhist morality and 

hence artefacts whether private or public was protected from misappropriation. 

2.7.2 Punishment as a mechanism 

The second way of protection was the fear of punishment. It can be argued that people 

might have refrained from taking what has been not given due to the fear of punishrnent. 
Punishment is described in the scriptures in two ways. One of the ways is the punisliment 

48 Infra Para 2.7.2 for punishments for misuse of 'mark'. 
49 Infra Para 4.1 and 2.7.2. 
50 Buddhism says emphatically that there are two essential moral factors of socialisation without the 

sense of which society will plunge into disorder namely moral shame (hiri) and moral dread 
(ottappa). Thus, one must be shameful of misdeed and be afraid of violating social standards. When 
one is morally good (Ala sampanna) one wilfully abstains from any type of deed that hurts others. 

58 



in this life itself and the other way is the punishment in the next life. It seems that severe 

punishments were given when the law of the land was broken. According to Pandkadu 

inscription punislunents were graded in the following order: 

(1) verbal reprimand. 

(2) fme. 

(3) imprisomnent. 

(4) confiscation of property. 
51 (5) capital punishment. 

This inscription evidenced that the punishments ranged form verbal punishment to capital 

punishments. Apart from these types of punishments, there was another peculiar system 

of punishment known as valakina or moral compulsion. Here a circle win be drawn on 

the earth by the authority around the wrongdoer when he is in public and he is asked not 

to come out from the circle. Since the authorities order the wrongdoer not to come out, 

the wrongdoer will be exhibited to the public a number of hours. 

Vevalketiya Slab-Inscription of Mahinda IV (1026-1042 Century A. D) suggests that 

severe punishments were given when there was n-dsuse of intellectual property. Ths 

inscription states in line 31 that "... ana makuwan rat-kala ya-maravadiye situvanu. " 

Meaning, "those who have effaced marks shall be made to stand on red-hot iron 

sandals. )152 This is clear evidence to prove the existence of law to protect marks prior to 

the introduction of European intellectual property law to the island. It is, therefore, 

apparent that people obeyed the law due to the fear of punishment. 

2.7.3 Retribution in the next birth as a mechanism 

The other way of punishment is the fear of punishment not in this life but in the next 
birth. 53 According to Buddhism, one's life is determined on karma or kamma. Karma is 

intentional action, that is, a deed done deliberately through body, speech or mind. 
Hence, karma means good (kusala) and bad (akusala) volition. 54 The concept of karma 

51 EZ. Vol. V, No. 2. 
52 EZ-Vol. 1, No. 21. 
53 For the explanation of Buddha on future rebirth that can be expected. Puggala Sutta of Anguttara 

NikAya at http: //www. accesstoinsight. org/canon/sutta/anguttara/an04-125. htrnl (Accessed: 
01.12.2004). 

54 As can be seen there are basic precepts one has to observe as part of life in order to attain the 
enlightenment or nihbana. Ariyamagga Sutta of Anguttara Nik5ya at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/anO4-235. htn-il (Accessed: 01.12.2004). 
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(volitional act), retribution (vipjka), and rebirth (punabbhava) are interconnected. These 

operate in their own field without the intervention of an external, independent agency. 

The Buddha said, 

According to the seed that is sown, so is the fruit you reap. The door of good 
will gather good results. The door of evil reaps evil results. If you plant a good 

55 seed well, then you will enjoy the good fruits. 

According to Buddhism the effect of one's past karma determine the nature of one's 

present situation in life. 56 Thus, people in their present lives are experiencing the effects 

of their past actions or karma. It is said that 

Mano pubbangama dhammd - Mano set tha manomaya, 

Manasd ce padulthena - Bhasati vd karoti va, 

Tato nam dukkhamanveti - Chakkhan va vahato padam. 

This means that the retribution of an action follows the doer just as the cartwheel follows 

the foot of the ox tied to the cart. 57 

Nevertheless, by their present actions, people can produce new karma with short term 

and long-term effects. This new karma. will determine their situation in future lives. " 

Thus, it seems that the concept of kanna served as a rubric for moral behaviour devoted 

to improving one's life in the future as well as providing an understanding and 

explanation of one's present existential circumstances. It is therefore due to the belief of 

next birth (punabbhava) and the fear of suffering in the next birth (vipdka) that the 

society might have not done any bad volition (akusala). It is submitted that the belief of 

kanna could have prevented people from conunitting wrong and hence, among other 

things, protected the property rights of the people. 

55 Also, Vip5ka Sutta of Anguttara Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/anOS-04O. htnil (Accessed: 01.12.2004). 

56 Kamma Sutta of Samyutta Nikaya for the Buddha explanation how old karnma and new kamma are 
both experienced in the present at http: //www. accesstoinsight. org/canon/sutta/samyutta/sn35- 
145. htn-A (Accessed: 0 1.12.2004). Furthermore, the Buddha explained how the principles of kamma 
and rebirth are inviolable as the law of gravity. Paccha-bhumika Sutta of Samyutta Nikaya at at 
http: //www. accesstoinsight. org/canon/sutta/samyutta/sn42-006. html (Accessed: 01.12.2004). And 
also Cula-kammavibhanga Sutta of Majjhirna Nikaya for analyse of action at 
http: //www. accesstoinsight. org/canon/sutta/majhirna/rml35. html (Accessed: 01.12.2004). 

57 Dhammapada, Yamakavaggo, at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/5Khuddaka- 
Nikaya/02Dhammapada/01-Yamakavaggo-el. html#VI (Accessed: 01.12.2004). 

5, Buddhist discourses of the results of right conduct and wrong conduct in Saleyyaka Sutta of 
Majhimanikaya at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/2Majhima-Nikaya/Majhimal/041- 
saleyyaka-sutta-el. htm (Accessed: 01.12.2004). 
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2.7.4 Caste as a mechanism 

However, it seems that many methods have been used to protect properties including 

intellectual creations belonging to others from misappropriation apart from the general 

belief in karma and fear of punishment. One such method was the caste systen-L 

Buddhism does not recognise a caste system in human society. As it is declared in the 

Buddha's teaching 

Najaccd wasah5h5li - Najacca holi Brahman5 

Kammand wasal5h&i-Kammand h5ti Brdhman5 59 

This means that by birth one does not become a Brahamin (the highest caste in India at 

the time of Buddha) or outcast. One will become a Brahan-iin or an outcast only due to 

his action or conduct (kamma) . 
60 Thus, a man can be considered as a worthy person or 

unworthy person based on his conduct . 
61 However, the caste systeirP2 was developed in 

63 the country during the Polonnaru Period (993-1235 A. D). In contrast to the Indian 

caste systen-4 the basis of the Sri Lankan caste system did not emerge as an attachment to 

religion. This is possibly due to the impact of BuddMsm. on the society. The very essence 

of the Sinhalese caste system was its flexibility. The caste groups were brought within a 

system of services in which hereditary status was the determinant role and ftinction. 64 

However, it seems that the caste system played a role as a means of protecting of 

intellectual property in the country during those times. For instances, knowledge in 

relation to perfonT=ces, music and methods of production such as sugar molasses, 

bronze utensils, jewellery were kept within the caste and passed by generation to 

59 Vasala Sutta in Sutta Nipata of Khuddaka Nikaya at http: //www. metta. lk/tipitaka/2Sutta- 
Pitaka/5Khuddaka-Nikaya/05Suttanipata/01-uragavagga-e. htm or 
http: //www. accesstoinsight. org/canon/khuddaka/suttanipata/snpl-07. html (Accessed: 01.12.2004). 

60 Thus, this emphasises the worthiness of good conduct of human being. 
61 A person's goodness is not measured by his or her wealth, beauty, or status, but by the goodness of 

his or her action. Tanionata Sutta of Anguttara Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/an04-085. htný (Accessed: 01.12.2004). 

62 Generally, R. Pieris, Sinhalese Social Organisation the Kandyan Period (Colombo: Ceylon 
University Press, 1960), E. Leach, Aspects of Caste in South India, Ceylon and North-West Pakistan 
(Cambridge: Cambridge University Press, 1960), B. Ryan, Caste in Modem Ceylon (New 
Brunswick, 1953). 

63 The history of pre-colonised Sri Lanka is divided in to five major periods. Namely early 
Anuradhapura Period from 500 B. C-300 A. D, Later Anuradhapura Period from 300 A. D-1000 A. D, 
Polonnaru Period from 993 A. D-1235 A. D, Divided Kandyan Period from 1232 A. D-1597 A. D and 
Kandyan Period from 1480 A. D- 1815 A. D. 

64 Navandanno (artificers), karava (fishers), salagama (cinnamon peelers), durava. (toddy trappers), are 
examples of castes in Sri Lanka. 
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generation. Furthennore, bali kaVi 65 
and ydga 

66 
were protected by not passing them on 

67 
to non-famUy members. 

Similarly right to participate in ceremonies, the right to wear certain insignia and right to 

perfon-n a particular dance were confmed only to the members of the gurukula " 

(schools) which was based on caste. By maintaining such structural form for 

administrating the right to participate in dances etc the caste system were able to guard 

the value of the intangible property. Since the hierarchical recognition of this caste 

system, probably no one in the upper caste attempted to do some things, which belong to 

lower caste since he/she get recognition as a lower caste person. Hence, it is submitted 

that the caste system played a vital role in the protection of intellectual property rights in 

early period of Sri Lanka. 

2.7.5 Lexicon 

The most important way of protection of Jyurveda 6' medicinal knowledge is noteworthy 

of mention . 
70 The types of medicines, methods of diagnosis, and methods of treatments 

were written in a Code form. " This means that though the texts were written in common 

language, a layman could not understand them by mere reading of the text since it is 

written by using meaningless connotations. Only by learning the related lexicon, which 

normally was transferred from generation to generation within the caste or family, could 

one understand the meaning of the text. The original text without the relevant lexicon is 

useless. This method seems to be the same as the cryptography of present days, used in 

electronic transactions to maintain authenticity of a text. 

65 Supra Para 2.6. 
66 Supra Para 2.6. 
67 It is important that many of these bali kavi and mantras shows the Buddhist influence. Jinadasa 

Liyanratne, Bhesqjjamanjj7s4 (Oxford: Pali Text Society, 1996), and Jinadasa. Liyanratne, 
Buddhism and Traditional Medicine in Sri Lanka (Sri Lanka: Kelanya University Press, 1999), 
Jinadasa Liyanratne, "Some Sri Lankan Medical Manuscripts of Importance for the I-listory of South 
Asian Traditional Medicine, " Bulletin of SOAS 64,3 (2001), 392-400. cf. Guilds system in UK 

61 However, it can be said that apart from the manifestation of creativity in material object, creative 
expression in Sri Lankan society took place in the context of specific cultural institutions such as 
gurukula which were responsible for accumulating and preserving theni. 

69 A Sanskrit term meaning 'science of life'. 
70 There is a Ministry of Indigenous Medicine in Sri Lanka and Ayurvedic Drug Corporation to 

promote and protect the tradition from generation to generation. 
71 In Sinhala these codes are called 'veda geta pada'. 'Saratha Sangrahaya' is the first book that use 

'veda geta pada', which is believed to be one of the standard compilations in historical medicines in 
Sri Lanka. It was composed by King Buddhadasa who reigned at Anuradhapura in the Yh Century 
A. D. Ariyadasa Kumarasinghe, Vaidyaka Sarartha Sangrahaya (Colombo: Department of 
Museums, 1986), 1. 
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What can be deduced from the above discussion is that there was a system of recognition 

of intellectual property in Sri Lanka before colonization though not in the form of 

copyright, patent etc but in a different form and were protected by different means in 

conjunction with legal and non-legal factors such as religion and caste. In other words, 

recognition and protection of intellectual property was a function of, and deeply 

embedded in, the institution and underlying norms of social organisation in Sri Lanka. As 

can be seen later in this chapter, the recognition and protection of intellectual property 

was not new to Sri Lanka and the system of protection prevailed until the Kandyan 

Province was ceded to the British in 181S. 72 

PART B 

A brief examination of the foreign influences on intellectual property law 

2.8 Introduction 

The island has been subjected to several invasions during its history such as by the 

Portuguese in 1505, the Dutch in 1656, and the British in 1796. However, some invaders 

settled in the island and became the ancestors of the present population. As a result of 

these imrinigration and innovations, Sri Lanka today is a multi-cultural, multi-linguistic, 

multi-religious country. Especially, it is a country where legal pluralism exists. 73 The 

people of the country are governed under special laws namely Kandyan law, 

Tesawalamai law and Muslim law and /or general laws of the country. An examination of 

these laws is required to determine their influence on intellectual property laws in the 

country. 

2.8. (A) Dravidians/ Tamils 

During the period 1017-1235 A. D, there were several invasions from South India 74 and 

the invaders settled in the Northern part of the island. 'Me Dravidians or Tan-ffls had their 

own customs and these were codified. Ths customary law of the Tamils is known as 

Tesawalamai . 
75 The Tesawalama J6 law is still in force as a personal law and territorial 

72 Infra Para. 2.8(E)(1). 
73 Thus interpersonal conflict of law arises because a citizen is opt for their personal law and still have 

access to the general law of the country which uniformly applicable to every one. Generally, John 
Griffiths, "What Is Legal Pluralism?, " JLP 24 (1986), 1-50, G. Teubner, "Two Faces of Janus: 
Rethinking Legal Pluralism, " Cardozo L Rev. 13 (1992), 1443. 

74 There is no firm evidence as to when the Tamils (Dravidians) first came to the island. Generally, 
De Silva, supra n. 2. 

75 Tesawalamai is a combination of the two words "TeW' which means country or territory and 
'Valamai" which means custorn. Since the Tamil immigrants from India had brought their customs 
and traditions influenced by flindu Law, a different legal system, this resulted in the formation of 
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law. 77 It is territorial because it applies to property situated in the province of Jaffha. It is 

personal because it applies to a certain segment of people in the country. 

From the time of recognition of Tesawalarnai law as a customary law it had played a 

major role in shaping private property rights in Sri Lanka. However, there are no 

, provisions dealing with intellectual property rights although it provides laws for other 

properties and proprietary rights. It can be said therefore that there was no impact on 

intellectual property rights of the country by the Tesawalamai, the customary law of 

Tamils. 

2.8. (B) Muslims 

Over time, some Muslim inuiligrants also settled in the Western Sea coast of the island. 

During the Dutch period, the Muslims were governed by their own laws and usages. A 

collection of these laws was published as a part of the Statutes of Batavia . 
78 During 

Tesawalamai law. The main subjects with which the Tesawalarnai dealt is succession to property, 
adoption, possession of land, slaves, mortgage of land, pawn of jewels, donation, sale of land or 
cattle, hire or loan of cattle and loan of money. It seems that there was no major concern among the 
community in the province of Jaffna on movable property except cattle. The Dutch codified the old 
customs and habits of the Jaffnapatnan-4 (at present it is called Jaffna, the Northern Province of the 
country) called Tesawalarnai Code of 1707. The Tesawalarnai or the customs of the Malabar 
inhabitants of the province of Jaffna was given legal recognition by Regulation, No. 18 of 1806. 
Unlike the Kandyan law, it seems that the Portuguese effected various changes in the Law of 
Tesawalamai. This is amply demonstrated from a passage in the Tesawalarnai code which states as 
follows "But in process of time, and in consequence of several changes of Government, particularly 
those in the times of Portuguese (when the Government was placed by the order of the King of 
Portugal in the hands of Don Philip Mascarenha) several alterations were gradually made in the 
customs and usages according to the testimony of the modliars.... " Sec. 2 of the Tesawalarnai Code 
of 1806. Thus, the Tesawalmai Code contains the customs of Jaffna inhabitants, which were 
modified by the influence of the Portuguese. 

76 Today, the Tesawalamai code mainly deals with succession of property (the law of the Tesawalamai 
in relation to marriage and inheritance has been consolidated by Jaffna Matrimonial and Inheritance 
Ordinance, No. I of 1911), adoption, possession of land (the law relating to pre-emption has been 
amended and consolidated by the Tesawalmai Pre-emption Ordinance, No. 59 of 1947), mortgage of 
land, pawn of jewels, donations, sale of land or cattle, hire or loan of cattle and loan of money. 
Tesawalamai recognises some servitude rights over immovable property such as right to use coastal 
land to dry the fishing nets. Property is divided into three kinds under the Tesawalami law. They are 
(i) mudusam or hereditary property inherited by husband, (ii) chidenam or property brought by wife, 
(iii) lediyatettam or property acquired after marriage. It seems that the division of property under 
the Tesawalamai is according to its mode of acquisition by a person and not according to its nature. 
No concept relating to intangible property is found in it except some instances of servitude. The 
application of the Code of Tesawalarni also has been changed by legislation and individual decisions 
and the residuary general law was applied in the absence in the Tesawalamai or any other law or 
any other provisions from which principles could be deduced to decide some question. Chanmugam 
v Kandiah (1923)23 N. L. R. 223. 

77 Territorial law is a law, which applies to all subject matters in a specific territory irrespective of the 
caste , religion etc to which people in that territory may belong, whereas personal law is a law, 
which applies to a certain segment of people in the society. 

78 It was called the Bysondere Wetten aangaande Mooren off Mohametanen en andere Indlandsche 
Natien or the Special Laws relating to Moors or Moharneddans. 
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British rule i. e. 1796-1948, the British recognised the compilation of Muslim customs 

and the Code of Muslim Law was promulgated in 1806. '9 

The Code of Muslim Law mainly deals with the law of inheritance and marriage. 80 It is 

emphasised that the Muslim Law contained in the Code represented usages and customs 

peculiar to local Muslims. The Code does not contain the principles of Islamic 

jurisprudence. Thus, it is quite different from the Arabic perspectives of Islain The Code 

of Mohamedan law or Muslim Law, 1806 has been amended by modem statutes, which 

superseded the Code on several issues. " Today Muslim law applies only to Muslims in 

the country in terms of judicial decision and according to the statutory provisions. 

However, it is important note that Sri Lankan Muslim customary law does not deal with 

the concept of private property as such, except by way of succession or being incidental 

to marriage. Thus, it can be deduced that Muslim law did not inTact on the intellectual 

property jurisprudence in the country. 

2.8. (C)(1) Portuguese 

Since the Portuguese made some influence to the Sinhalese society, a brief examination 

of Portuguese period in Sri Lanka is required for better understanding of the subject. The 

Portuguese arrived in 1505 with the intention to acquire a monopoly of Eastern Trade. 

Gradually the Portuguese were able to extend their authority and influence to Sri Lankan 

maritime regions. 82 During the 151 years of their occupation in Sri Lanka, they were only 

confined to the Maritime Provinces of the island. Many failed attempts were made at 

various times to establish themselves in the Kandyan province. " 

79 Muslim Law applies only to a person who is a Muslim. Although the Portuguese were concerned 
mainly with trade and religion during their rule in Sri Lanka, they recognised the Muslim laws and 
customs and administered it as a separate system. Generally, M. L. S. Jayasekera, Customary Laws of 
Sri Lanka in Their Historical and Cultural Background (Colombo: Ministry of Cultural Affairs, 
1934). As mentioned above the compilation of the customary laws of the Muslims had taken place 
during the Dutch regime. The body of Muslim law was preserved by Proclamation, 23.09.1799. 
Likewise, the Charter of 1801 categorically provided that Muslims be governed in matters of 
succession, land, goods, and contract by their own laws and usages. Even though this was not the 
whole body of Mohammedan law it is only so much of it as had seen adopted in this country either 
by the legislative or by long established customs recopised by the courts. Abdul Rahiman v Ussan 
Umma (1917) 19 N. L. R- 175. The Muslim Law Code has been repealed and today many legislations 
are in force to deal with the branches of law with which the Code was concerned. 

80 The Code of Muslim Law, 1806. Title I deals with succession, right of inheritance, and other issues 
occasioned by death. Title II dealt with matrimonial matters. 

81 Muslim Intestate succession and Wakfs Ordinance, No. 10 of 1931, Muslim Marriage and Divorce 
Registration Ordinance, No. 29 of 1927, Muslim Marriage and Divorce Act, No. 13 of 195 1, etc. 

82 The Portuguese possession in Sri Lanka was a part of their Estado da India. Generally, K. M. De 
Silva, History of Sri Lanka (Sri Lanka: University of Ceylon, 1959-60 and 1973). 
Kandy was a large Kingdom in the central part of Sri Lanka. Under Portuguese, there was little or 
no interference with the existing administrative structure of the territories they controlled. However, 
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Since the main goal of the Portuguese was to do mercantile activities they did not 

introduce a legal system compared to the Dutch. Nevertheless, they influenced the local 

customs that prevailed in the Maritinm Provinces in Sri Lanka- 84 

2.8. (C)(11) Property rights under the Portuguese 

Portuguese officials compiled a 'tombo' or land register, to provide a detailed statement 

of land holding, crops grown, tax obligation, and the nature of ownership. Since their 

major concern was the cinnamon trade, they introduced several important modifications 

to the traditional land tenure systern. 85 As a result of the Portuguese period in Sri Lanka, 

there was greater commercial activity, increased monetisation of the economy and higher 

price for products. Nevertheless, the Portuguese made no impact on the intellectual 

property laws of the country. 

2.8. (D)(1) The Dutch 

The Dutch made significant influence upon the Sri Lankan concept of property and the 

legal system. A brief examination of their impact is required. The Dutch captured main 

centres of administration in the maritime areas of the island held by the Portuguese over 
86 a period in 1656 and governed until 1796 when the British conquered it. A treaty was 

made between the ruler of the Kingdom of Kandy in the central province of the island 

and the Dutch East India Company. 87 The Dutch introduced a well-organised judicial 

system in the Maritime Provinces that were under their control. 88 During the Dutch 

regime, justice was administered by the Dutch according to the laws in force in Holland 

the Portuguese used the native administrative hierarchy for their own purposes while leaving it 
much as they found it. Generally, De Silva, supra n. 82. 

84 Para 2.8. (A). 
85 De Silva, supra n. 2. Also T. Abeysinghe, Portuguese Rule in Ceylon, (Colombo: Lake House 

Investment Limited, 1966), 172-173. 
86 Though the Dutch East India Company first controlled only the coastal lands, they gradually pushed 

inland occupying considerable territory in southern, south western, and western Sri Lanka. 
97 The Treaty of 14'h February 1766. According to Art. 2 and 3 of the treaty, the Dutch secured the 

mastery of all the coastal low land. The Articles of the same treaty affirmed the sovereignty of the 
king in the central regions of the island. 

88 During the Dutch period, justice was administered by three kinds of Courts viz. the Raden van 
Justitie (the High Court of Justice), the Landraden (the land or country or district court) and the 
Civiele Raden or Slads Raden (the Civil or Town Courts) These courts also acted as courts of 
records. Raden van Juslitie or High court of justice exercised an original and appellate jurisdiction 
in both civil and criminal matters. The Landraden courts were to be composed of Sinhalese 
officials. As per de Sampayo J. in Karonchihamy v Angohamy (1906)8 N. L. R. I at. 27. "It would be 
strange if this singular court knew or were able to apply the intricacies and refinements of the 
Roman Dutch LaW". It seems that Sinhalese laws and customs were recognised by the Dutch 
judicial system. Civiele Raden was to act as a first instance court, which ultimately relieved the 
High Court of Justice from a number of small cases in its original jurisdiction. Generally, M-J-A- 
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and the Statutes of Batavia. The natives were governed according to the local customs if 

they were clear and reasonable; otherwise the Dutch Law was applied to the natives 

also. 89 No code of the customary laws of the Sinhalese of the Maritime Provinces 

appears to have been compiled in Dutch time. Nevertheless, Dutch Law largely 

superseded the customary laws of the Sinhalese of the Maritime Provinces in the later 

stage of Dutch Rule. 90 

2.8. (D)(11) Property rights under the Dutch 

The basic principles of Roman Dutch Law were applied in relation to property matters 
during the Dutch period. According to Roman Dutch Law, things can be classified as res 

communes, res publicae, res universitatis, res nullius and res singulorum. 91 The Roman 

Dutch Law accepts Justinian's classification of things according to the nature such as 

corporeal things (tangibles) and incorporeal things (intangibles). 92 Land usually was 

classified as corporeal things while certain rights over the land e. g. servitudes classified 

asincorporeal. 93 

It is clear that the strongest influence of Roman Dutch law was on inheritance of 

property and indeed on the concept of private property. " From the late 17 th century 

onwards, the Dutch had endeavoured to bring the transfer of property; movable and 

immovable, under certain rules and procedures prescribed by them The regulations 
devised by the Dutch brought the instruments for the transfer of private property in line 

with Roman Dutch Law. The establishment of Landraden court in the areas, where they 

gained control, demonstrates the extent of their importance in property matters in the 

Cooray, Judicial Role under the Constitutions of CeylonISri Lanka-A Historical and Comparative 
Study, (Sri Lanka: Lake House Investment Ltd, 1982), Ch. 1. 

89 T. Nadaraj a, The Legal System of Ceylon in its Historical Setting, (Leiden, 1972), 10-11. 
90 Thus the basic but subtle question arises as to what matters were recognised by the Dutch authorities 

as the essential part of the Sinhalese customs in the Maritime Provinces. It is not possible to answer 
this question with certainty. By the last decade of the eighteenth century the obsolescence of 
Sinhalese customary law was an established fact; the Roman Dutch Law had superseded it. 
Nadaraja, supra n. 89, pp. 12-16. 

91 R. W. Lee, An Introduction to Roman Dutch Law, 5'h(edn) (Colombo: Government Press, 1953), 123. 
92 Ibid. p. 123. 
93 There were significant changes over time to the meanings of the terms 'ownership', 'possession' of 

property and aspects of acquisition and alienation of land. 
94 The Dutch continued the Portuguese policy of respecting the traditional land structure and service 

relationship but used it methodically to enhance revenues. The Dutch tried to promote trade with 
neighbouring countries but under a strictly controlled systern. They gained a considerable control 
over the exports such as cinnamon, elephants, pearls, areca nuts and other products. 
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Dutch period. 95 Nevertheless, as will be seen, the Dutch did not attempt to recognise 

and regulate the existing guild system in Sri Lanka. 96 

2.8. (E)(1) Kandyan Law 

The middle part of the country, the Kandy province, was controlled by neither 

Portuguese nor the Dutch. The changes, which took place in the Maritime Provinces, 

had little or no impact on the people of the Kandyan kingdom. Thus, the traditional 

Sinhalese system prevailed in the Kandyan kingdom including the administrative 

machinery, the social structure and the economy maintained their independence until 
1815 . 

97 In terms of declared British policy, the territorial integrity and the law of the 

territory have not been changed until the British gained full control in 1818.98 Thus, it is 

worthy to examine the remaining Sinhalese law of the land, the Kandyan Law, in brief to 

understand whether the recognition of the notion of private property and inteRectual 

property existed until that time. 

Kandyan law prevailed in the Kandyan provision at the time the British control. It still 

applies to Kandyans or the descendants of the people who lived in the Kandyan 

Provinces before 1815.99 Section 4 of the Kandyan Convention 1815 declared that all 

classes of people are to be governed by their customs and laws. Furthermore, the 

Proclamation of 2-d March 1815 declared that 

Dorrinion of the Kandyan Provinces '00 is vested in the Sovereign of the British 
Empire, and to be exercised through the Governors ... the Rights, Privileges and 
Powers of their persons and property, which their Civil Rights and immunities, 

95 The Roman Dutch Law aspects on property have changed over a period of time by new legislation. 
These legislations introduced new legal value and concepts because of policy changes. These policy 
changes related to distribution of land, tenancy right and the role of the State in the development of 
land utilisation, environment control, and city planning in the community. Thus, the statutes have 
replaced Roman Dutch Law. 

96 Para 2.4 and 3.2. 
97 Under the Proclamation of rd March 1815, the Kandyan kingdom became part of the British 

Empire. 
98 Sec. 2 of the Proclamation of 1799. 

As per judicial recognition the Sinhalese are me race. Thus, a low country Sinhalese is not a person 
of "different race or nationality (in the words of sec. 2 of the Ordinance, No. 15 of 1876) from a 
Kandyan Sinhalese. (Manikkan v Peter (1901) 4 N. L. R. 243. (Since the Portuguese and Dutch 
governed the Maritime Provinces for a long time, many significant differences could be seen 
between the Sinhalese living in the Maritime Provinces and the rest of the country. The Portuguese 
influenced many of them and Dutch dialect as well as other factors such as religion, customs etc. 
Hence, the British called them 'low country Sinhalese' and the rest 'up country Sinhalese'. ) Though 
this was the situation before 1505, it changed after the Portuguese arrival i. e., beginning of the 
Portuguese period on coastal areas of the country. 

100 The Proclamation does not define the phrase "Kandyan Provinces". Nevertheless, it is obvious that 
it meant the Kandyan kingdom, the territory in the interior of the island. 
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according to the laws, institution and customs established and in force amongst 
them. 101 

Furthermore, the Proclamation of 3 1' May 19 16 provided that 

The ancient Laws of Kandy are to be administered till his Majesty's pleasure 
shall be known as to their adoption in toto as to all persons within those 
Provinces, or their partial adoption as to the Natives, and the substitution of new 
Laws and Tribunals for the Trial and Punishment of his Majesty's European 
subjects, for offences committed therein. 

It seems that Kandyan Law was applied to all persons within the Kandyan provinces 

during the early British rule. By the Proclamation of 21' November 1818, it made no 

changes in the law to be administered by the tribunals to Kandyans, Moon-nan, people of 

the low country and foreigners coming to the Kandyan province. 

These Proclamations and the Convention evidenced the existence of a legal system in 

force at the time the country was ceded to the British. Thus, it seems that the unwritten 

ancient laws of Kandy, which were based on tradition and living testimonies, were 

applied to both the Asian and the European inhabitants regarding all matters. 102 

However, a major rebellion in 18 18 against the ruler of the Kandyan kingdom freed the 

British of their legal obligations. 103 Thus, they began to consciously depart from 

Kandyan customs and institutions and introduce their own. Furthermore, this situation 
led to a break up of the link between Sangha, Buddhist monks and the ruler. 
Furtherniore, later some customs prevailing in the Kandyan provinces were abrogated by 

legislations. 104 By the end of 1830, the Kandyan law survived chiefly in matters relating 

to inheritance, the tenure of land, personal service for lands and marriages. 105 

Ordinance No. 5 of 1852 introduced the law of England to certain cases 106 and restricted 

the operation of Kandyan Law 107 while leaving the application of Roman Dutch Law 

101 Art. 4 of the Proclamation of OVd March 1815. 
102 Generally Nadaraja, ne Lxgal System, supra n. 89. 

Many resources were demolished during this time. There is no firm evidence as to whether the 
Sinhalese Law or the Kandyan Law was systematically reduced to writing. Unlike Tesawalamai or 
Muslim Law there was no proper code or written work setting out the basic principles of Kandyan 
Law. Niti Nighanduwa infra n. I 10. 

104 Proclamation of OP January 1821, Proclamation of 25h September 1821, Proclamation of le July 
1821, Proclamation of 28d'October 1820, Proclamation of 18'h September 1819. 

105 In 1833, the separate existence of the Kandyan provinces was abolished and they were amalgamated 
with maritime provinces in a single united administration for the whole island. 

106 This was amended by the Ordinances No. 22 of 1866, No. 2 of 1889, No. 18 of 1914, No. 25 of 1927, 
No. 51 of 1938, and No. 17 of 1944. The preamble of this Ordinance, No. 5 of 1852 states that ". --to introduce into Ceylon the law of England in certain cases, and to restrict the operation of the 
Kandyan Law. " 
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where Kandyan law did not apply or customs were not in force. 108 This allowed the 

application of Roman Dutch Law in any matter or question arising for adjudication 

within the Kandyan Provinces. As a consequence of these limitations and alterations, 

today Kandyan Law is mainly seen as a personal law and its application is restricted to a 
few areas. 109 

What can be deduced from this is that the Kandyan Law was suppressed by the 

application of Roman Dutch Law and English Law and thus the basic characteristics of 

the last indigenous legal system almost disappeared forever, which could have been used 

as guidance for present day legislations. 

2.8. (E)(11) InteHectual Property 

It is important to examine the recognition of intellectual property under Kandyan Law. 

Though the many sources of Sinhalese law were destroyed, an invaluable source as far as 

property matters are concerned was protected by Sinhalese family and published in 1880 

as Niti-Nighanduva. 110 This book gives invaluable evidence of the recognition of 
intangible property under the Kandyan law, which was not seen in other customary laws 

in the country such as Muslim Law and Tesawalamai. 

According to Niti-Nighanduwa property may be sub-divided into three categories. Those 

are 

1. Inunovable. or movable or (nischala dey and chanchata dey) 

2. Anirmte or inanirmte (sawinnanaka dey and awinnanaka dey) 

3. Material or irmaterial (drawyawat and adrawyawat) 

107 Sec. 7 of the Ordinance declared that "Where there is no Kandyan law or custom having the force of 
law applicable to the decision of any matter or question arising for adjudication within the Kandyan 
provinces, for the decision of which other provision is not herein specially made, the court shall in 
any such case have recourse to the law as to the like matter or question in force within the Maritime 
provinces, which is hereby declared to be the law for the deterrnination of such matter or question7' 

108 It is doubtful as to what extent Kandyan law prevailed, due to its suppression by the British. 
109 "Mis has taken place due to many judicial decisions and legislation. Thus today marriage and 

divorce, adoption, gift, succession on intestacy, subject to the performance of service are seen as 
application of the Kandyan Law. 

110 CRJ. Le Mesurier, T. B. Panabokke, Niti-Nighanduwa or the Vocabulary of Law. As it Existed in 
the Days of the Kandyan Kingdom, (Colombo: Government Printer, 1880; Navarang, New Delhi, 
1994), 12. Although the Niti-Nighanduwa was written in early days, it was published only in 1880. 
A leading authority on legal history and legal systems in Sri Lanka H. W. Thambiah in his Sinhala 
Laws and customs (Colombo: Lake House Investment Limited Co., 1968), pp. 38-43, has referred 
many text on Kandyan Law such as John D'Oyly (Sketch of the constitution of the Kandyan 
kingdom) Simon Sawers (Digest of Kandyan Law), John Armour (Grammer of Kandyan law) and 
Hayley (Laws and Customs of Sinhalese) but he has not come to a conclusion as to the approximate 
period in which Niti-Nighanduwa was written. However, by analysing the contents of that book 
pertaining to the Niti-Nighanduwa it appears that the Niti-Nighanduwa was in existence prior to the 
year 1829 AD. 
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Inunovable were lands. Movable were slaves, "' cattle, gold, silver, clothes, money, 

grain, and so forth. Inmiaterial things are such as honour, titles, a collection of rights and 

privilege such as right of inheritance, and other titles of property, offices, and so forth. 

(Emphasis added). 

As seen in Part A of this Chapter, some fonns of recognition and protection were given 

to intellectual property. Hence, it can be argued that the meaning of the term "other titles 

of property" under Kandyan Law include intellectual property rights, not in present 
forms such as copyrights etc. but a local recognition of the same in a different form. 

Thus, it can be logically concluded that the recognition and protection of intellectual 

property under the Sinhalese law were in force until the British began to change the 

entire legal system of the country by curtailing the customary laws, applying Roman 

Dutch Laws in the area where the customary laws could have been applied and 
introducing English laws. 

2.8. (F)(I) Influence of the Bfifish 

The British conquered the Dutch-held territories in the island in 1796. ' 12 The British 

Constitutional practice before the acquisition of the Maritime Provinces in Ceylon was 

that the laws of the conquered country continued in force until they were altered by 

thein' 13 Due to the practical difficulties that arose in the administration of justice, the 

Proclamation of 23 rd September 1799 was declared. This Proclamation declared that: 

The adryinistration. of Justice and police ... shall be exercised by all courts of 
Judicature... Magistrates and Ministerial officers, according to the laws and 
institutions that subsisted under ancient governinent of the United Provinces (of 
the Netherlands) subject to such alterations, or rnight be inade by lawful 
Authority. 114 

Because of the above-mentioned Proclamation, special laws, ' 15 which had been applied 

to a particular section of the Ceylon inhabitants under the Dutch regime, continued. 
Where the special laws did not apply the residuary general law or "conunon law"' 16 

"I Slavery was totally abolished by Ordinance, No. 20 of 1944. 
112 On 15.02.1796, the Governor of the Dutch possessions in Ceylon and the Adjutant General of 

British troops in the Island signed the Articles of Capitulation. Nadarajah, The Legal System, supra 
n. 89. 

113 Campbell v Hall (1774) 1 Cowper 204. 
114 The Proclamation, 23d September 1799. 
I's As mentioned earlier at the time of British occupations there were well established systems of 

indigenous laws including Sinhala Law, Muslim Law and Tesawalamai Law. Generally, Nadarajah, 
Legal System, supra n-89- 

116 Further, H. W. Thambiah., "Roman Dutch Law in Ceylon, " Ceylon Law Students Review XIII 
(1951), 36-45, Nadarajah, Legal System, supra n. 89, pp. 247-248, S. Marsoof., "Common Law in 
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applied and continued to have legal validity subject to alteration. ' 17 It seems that 

administration of justice, the concepts and scope of the terms 'civil, wrong' and 'criminal 

offence' changed during the British period. Most of the criminal matters were governed 

according to English law while some civil matters were dealt according to customary 

laws. 

2.8. (F)(11) Property rights under the British 

During the British period, legislation was introduced to regulate the area of property 

rights of the people of the country. Most of the legislation was aimed at state control of 

land, qualifying private property rights of the people and altering or regulating the 

principles of Roman Dutch Law pertaining to the right of property. ' 18 

However, it is irnportant to consider the steps taken by the British to recognise private 

property rights in relation to intangible property in Sri Lanka. Promulgating legislation 

pertaining to industrial property in the first instance and intellectual property legislation 

in the later stages did this. The Governor of Sri Lanka enacted most of this legislation on 

behalf of the Crown. "' This legislation had been supported by subsidiary legislation 

promulgated in the form of rules and regulations. 

2.8. (F)(III) Introduction of Commercial Laws 

Introduction of English law to the country was done in different methods. One way of 

introducing English general law to Sri Lanka was by direct extension of Imperial Laws 

and Statues of the United Kingdom, as Sri Lanka was a colony of the Great Britain. In 

this process, many laws were introduced into Sri Lanka until her independence. For 

instance the Colonial Laws Validity Act (1865), the Air Navigation Acts (1920 and 

Ceylon, " Colom LR 2 (1971), 83-93, N. Chandrahasan, "Roman Dutch in Ceylon-A Comment on 
De Costa v Bank of Ceylon, " Colom LR 3 (1972), 74-84, U. M. Cooray., 'ýComrnon Law of 
Ceylon, " C. LS. J X (1972), xlv-xlvii, L. J. M. Cooray., An Introduction to the Legal System of 
Ceylon (Colombo: Lake House Investment Ltd, 1972), 71-75, Korossa Rubber Company v Silva 
(1919) 20 N. L. R. 65, Sameed v Segutamby (1925) 25 N. L. R. 481, Sultan v Peris (1934) 35 N. L. R. 57; 
Kodeeswaran v Attorney General (1970) 72 N. L. R. 337, Lily M De Costa v Bank of Ceylon (1970) 
72 N. L. R. 457. 

117 Sec. 4 of the Kandyan Convention, 18 15. Also Sultan v Peiris (1934) 35 N. L. R. 57 at 67-68, and 80- 
81. 

118 The following legislations are more important in this regard. Encroachment Upon Crown Land 
Ordinance, No. 12 of 1840, Land Registration Ordinance, No. 8 of 1863, No. 5 of 1877, No. 4 of 1887 
and No. 3of 1907, Prescription Ordinance, No. 22 of 1871, Prevention of Fraud Ordinance, No. 7 of 
1840, Sannas and Old Deed Ordinance, No. 6 of 1866. Land Development Ordinance, No. 19 of 
1935, Irrigation Ordinance, No. 32 of 1946, Crown Lands Ordinance, No. 8 of 1947, Land 
Settlement Ordinance, No. 20 of 193 1, Married Women's Property Ordinance, No. 18 of 1923. 

119 These legislations will be considered in greater detail in the forth-corrAng chapters. 
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1947), the Copyright Act (1911), 12' the Indian and Colonial Divorce Jurisdiction Acts 

(1926 and 1940), and the Extradition Acts (1870 and 1873) applied English law to Sri 

Lanka. 121 

The second way of introducing English Law was through local legislation. English 

statutory laws, common law, and law of equity were introduced in this way. This was 

done through many methods, such as an inclusion of a mere reception clause in the local 

enactment in Sri Lanka. Ordinance, No. 5 of 1852, and Ordinance, No. 22 of 1866 gave 

legislative power to administer English law in accordance with the needs of the British 

Commercial system 122 As pointed out by the court in De Costa v Bank of Ceylon 123 the 

legislation of 1852 and 1866 introduced a systematisation of conmiercial law, which had 

the multiple advantages of being at once familiar, practical, and international. 124 

Local legislation relating to coniniercial matters followed the English statutes on the 

subjects closely. As a consequence of the 1852 and 1866 Ordinances, English Conunon 

Law and Rules were allowed to be administered in the country. 125 However, it should be 

mentioned that the law to be administered in Ceylon in respect of the matters specified in 

the Ordinance should be the same as would be administered in England in a like case at 

120 It is important to emphasis here that this Act was in force until the enactment of the Code of 
Intellectual Property Law Act, No. 52 of 1979. 

121 This situation ceased with the coming into force of Art. I of the Ceylon Independence Act of 1947. It 
declared, "no act of the United Kingdom Parliament passed on or after that date shall extend or be 
deemed to extend to Ceylon as a part of the law of Ceylon, unless it is expressly declared in that Act 
that Ceylon has requested and consented to its enactments". Some provisions of the Independence 
Act will be examined in the relevant chapters. 

122 Section 3 of the Proclamation, No. 5 of 1852 declared that " In all questions or issues which may 
hereinafter arise or which may have to be decided in Ceylon with respect to the law of partnerships, 
corporation, bank and banking, principals and agents, carriers by land, life and fire insurance, the 
law to be administrated shall be the same as would be administrated in England in the like case at 
the corresponding period of such question or issue had arisen or had to be decided in England, 
unless in any case other provision is or shall be made by any enactment now in force in Ceylon or 
hereafter to be enacted: " 

123 (1970) 72 N. L. R 457at p. 517. 
124 Thus the law relating to shipping and maritime matters, Bills of Exchange, partnerships, joint stock 

companies, corporations, banks and banking, principals and agents, carriers by land, life and fire 
insurance were as administered by English Law. However, the proviso of the Sec. 1 of the 
Proclamation, No. 22 of 1866 declared "nothing herein contained shall be taken to introduce in to 
Ceylon any part of the law of England relating to the tenure or conveyance, or assurance of, or 
succession to, any land or other immovable property, or any estate, right, or interest therein". 

125 Sec. 58(2) of the Sale of Goods Ordinance, No. 11 of 1896 provided that the "rules of the English 
Law, including the law of merchant, save in so far as they are inconsistent with the express 
provisions of this ordinance' should apply to contracts for the sale of goods". Sec. 97(2) of the Bills 
of Exchange Ordinance, No. 25 of 1927 provided that " the rules of Common law of English, save in 
so far as they are inconsistent with the express provisions of this ordinance or any other ordinance 
for the time being in force, should apply to bills of exchange, promissory notes and cheque! '. 
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the corresponding period. 126 Thus, it is very clear that the "rules of the common law of 

England' and "rules of the English laW' were administered in Ceylon only as they relate 

to the distinctive features of the different subjects enumerated in the legislation. 127 

The other ways of reception of English statutory laws, common law, and law of equity 

was done through general reception statutes and through reception clauses in specific 

local legislation. An example of this mode of reception of English law is sec. 97(2) of the 

Bills of Exchange Ordinance, No. 25 of 1927.128 The reception of English statutory laws, 

common law, and law of equity can be seen through some local legislation, which were 

modelled on English statues or influenced by English law. 'Me Married Women's 

Property Act, No. 18 of 1923, the Companies Act, No. 51 of 193 8,129 Prevention of Fraud 

Ordinance, No. 7 of 1840, and the Penal Code, No. 2 of 1883 are good examples of the 

same. 

126 Sec. 1 of Ordinance, No. 5 of 1852 states that "Me law to be hereafter administered in this colony in 
respect of all contracts or questions arising within the same relating to ships and to the property 
therein, and to the owners thereof, the behaviour of the master and mariners, and their respective 
rights, duties, and liabilities, relating to the carriage of passengers and goods by ships, to stoppage 
in transitu, to freight, demurrage, insurance, salvage, average, collision between ships, to bills of 
lading, and generally to all maritime matters , shall be the same in respect of the said matters as 
would be administered in England in the like case of the corresponding period, if the contract been 
entered into or if the act in respect of which any such question shall have arisen had been done in 
England, unless in any case other provisions is or shall be made by any Ordinance now in force in 
this colony or hereinafter to be enacteV. And also the sec. 2 of Ordinance, N0.5 of 1852 states that 
"Ibe law hereinafter administered in this colony in respect of all contracts and questions arising 
within the same upon or relating to bills of exchange, promissory notes, and cheques, and in respect 
of all matters connected with any such instruments, shall be the same in respect of the said matters 
as would be administered in England in the like case of the corresponding period, if the contract 
had been entered into or if the act in respect of which any such question shall have arisen had been 
done in England, unless in any case other provision is or shall be made by any Ordinance now in 
force in this colony or hereinafter to be enacted". In addition, the sm I of the Ordinance, No. 22 of 
1866 declares that the law of England should be observed in all Cornmercial matters. The Sec. I of 
the Ordinance, No. 22 of 1866 read as follows "In all questions or issues which may hereinafter arise 
or which may have to be decided in this colony, with respect to the law of partnerships, joint stock 
companies, corporations, banks and banking, principals and agents, carriers by land, life and fire 
insurance, the law to be administered shall be the same as would be administered in England in the 
like case, at the corresponding period, if such question or issue had arisen or had to be decided in 
England , unless in any case other provisions is or shall be made by any Ordinance now in force in 
this colony or hereinafter to be enacted:.. " 

127 Thus the court has applied the Roman Dutch Law regarding the right of a pledge to sell the security 
in Hong Kong and Shanghai Bank v Krishnapillai (1932)33 N. L. R. 249, The right of the mortgage 
of shares in a company was determined by the Roman Dutch Law and not by the English law in 
Mitchel v Fernando (1946)46 N. L. R. 265. 

128 Sec. 98(2) of the Bills of Exchange Ordinance, No. 25 of 1927 provided that " the rules of Common 
law of England,... save in so far as they are inconsistent with the express provisions of this 
Ordinance, or any other ordinance for the time being in force, shall apply to bills of exchange, 
promissory notes and cheque! '. 

129 This act was repealed by the Companies Act, No. 17of 1982. 
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2.8. (F)(IV) Introduction of intellectual property law 

Promulgation of laws relating to intellectual property started in 1859 when the legislature 

of the country passed legislation to regulate laws relating to patents. 130 Then the law in 

relation to merchandise marks was introduced in 1865 and amended later. 13 1 This law 

was in force until the enactment of the Code of Intellectual Property Law Act, No. 52 of 

1979. Trade marks law was introduced in 1875 as part of the extension of British 

legislation but a domestic legislation was made 1888 and amended subsequently. 132 

Copyright law was introduced in 1898 and amended later. 133 In 1906, Ordinance, No. 09 

of 1906 introduced Design laws. This Ordinance was also amended from time to time. 134 

It is noted that all intellectual property laws introduced by the British were in force until 

the Code came in to force in 1979. 

The above observation of the British period shows that the scope and the application of 

not only the special laws but also the Roman Dutch Law were restricted. 135 However, 

from the beginning to the end of the British era in Sri Lanka many reasons existed to 

depart from the basic principles of Roman Dutch Law. 136 

As seen later in this study the British ignored the customs and established principles of 

laws of the country such as Kandyan Law wMle promulgating laws pertaining to 

130 Exclusive Privileges to Inventors Ordinance, No. 06 of 1859 as amended by No. 12 of 187 1, No. 16 of 
1892, No. 06 of 1897, No. 06 of 1898 and No. 05 of 1904. 

131 Ordinance, No. 13 of 1888, No. 14 of 1892 and No. 10 of 1915 amended Merchandise Marks 
Ordinance, No. 05 of 1865. 

132 Infra Para 3.4. Trade Marks Ordinance, No. 14 of 1888, No. 04 of 1890, No. 06 of 1904, No. 09 of 
1906, No. 15 of 1908, No. 23 of 1918, No. 05 of 1919, No. 15 of 1925, Rules of 1926 and 1929, and 
Amendment Ordinance, No. 23 of 1932. 

133 Telegram Copyright Ordinance, No. 19 of 1898. Copyright Ordinance, No. 12 of 1908, No. 20 of 
1912, No. II of 1918, and No. 06 of 1919. 

134 Ordinance, No. 23 of 1914, No. 24 of 1932, No. 32 of 1949. 
135 Roman Dutch Law is the residuary law of the country. The general law of the country consists of a 

mixture of English law and Roman Dutch Law. 
136 Those reasons are Roman Dutch Law was similar to or cmsistent with English Law hence English 

law is applicable, Roman Dutch Law did not dealt adequately with the situation etc., John Gognell 
and Co. Ltd., v Sivaprakagam (1913) 15 N. L. R. 33 Kapadia v Mohamed (1919) 20 N. L. R. 314, 
Krishanan Chetty v Kandesamy (1924) 3 T. C. L. R. 21. This was perhaps inevitable, because the legal 
atmosphere in the British period strongly favoured the adoption of the English Law. One reason for 
this was that the Roman Dutch law was inadequate to meet expanding social and economic needs of 
the country. However, it is submitted that, the basic question arises as to how the British Judges 
administered justice applying the Roman Dutch Law principles. Especially there are many 
differences between Common law and Civil law. For instance, the priority in civil law is given to 
doctrine over jurisprudence, while the opposite is true in the common law. The common law focuses 
on facts while civil law focuses on legal principles. Another difference is that Common law 
jurisprudence sets out new specific rule to a new specific set of facts and provides the principles of 
law, while civil law jurisprudence applies general principles, and is only a secondary source of law 
of explanation. It is doubtful whether Sri Lankan lawyers made sufficient advocacy at that time 
since they followed English tradition. 
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intellectual property. Though they have applied principles of the Roman Dutch Law to 

many other areas, they never attempted to apply those principles to intellectual property 

matters. Nevertheless, it is submitted that when the courts turn to general principle to 

assist in interpreting intellectual property laws, they may consider and use Roman Dutch 

law. 

PART C 

A brief examination of some Buddhist principles 

2.9 Introduction 

As mentioned earlier, Buddhism played an important role in moulding the social life of 

the country until the country was ceded to the United Kingdom in 1815 A. D. 137 Before 

embarking on the development of a theoretical frame for the protection of intellectual 

property in Sri Lanka, it is imperative that one understands the basic concepts of 

Buddliism. as a background. 

2.9. (A) Dictionary definition 

Before attempting to summarise the philosopWcal aspect of BuddWsn-4 let us be clear of 

its common meaning. Collins dictionary defines Buddhism as Mows. 

Buddhism is religious teaching propagated by the Buddha and his followers, 
which declares that by destroying greed, hatred, and delusion, which are the 
causes of all suffering, man can attain perfect enlightenment. 139 

Buddhism constitutes the set of teachings expounded by G6tama the Buddha and 

popularly known as dhamma or dharma. 139 Though the literal nieaning of dhamma is 

137 The Island as a whole or parts of it was governed by more than 185 kings from the dawn of its 
history up to 1505 A. D. Also De Silva, supra n. 8 1, pp. 565-569 and G. P. V. Somaratne, 77ze Political 
History of the Kingdom of Kotte, 1400-1521 (Nugegoda, Sri Lanka: Deepanee Printers, 1975), 232- 
233. 

138 Collins Dictionary and Thesaurus, (England: HarperCollins, 1991). 
139 The dhamma or the Buddhist teaching was authoritatively divided into three groups, but they were 

inter dependent facets of one process leading to nihbdna or ultimate enlightenment. Dhamma is 
preserved in three great collection of hooks called Ti-pitaka or three basket because it consists of 
three collection of writings namely (a) the vinaya pitaka or collection of discipline, containing the 
rules of the monastic order, and the Vinaya pitaka is divided to five sections or p5li. (b) the sutta 
pitaka or collection of discourses, (c) the abhidhamma pitaka or philosophical collection presenting 
the teaching of the Sutta pitaka or collection of discourse in strictly systematic and philosophical 
form. The Abhidhamma pitaka contains of seven divisions or prakarana. Sutta Pitaka is primarily 
composed of dialogues between the Buddha and other people and divided into five branches (a) 
DTgha Nikfiya, collection of long discourses, which consists of 34 suttas. (b) Majjhima Nikilya, or 
the collection of rniddle-length discourses, which consists of 152 suttas of varying length, (c) 
Anguttara Nikdya or the collection of further-factored discourses, which consists of 8,777 short 
suttas, grouped together into eleven nipatas according to the number of items of dhamma covered in 
each sutta. For example, the Eka-nipata ("Book of the Ones") contains suttas about a single item of 
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righteousness, in this context it denotes a set of dealings expounded by the Buddha. 

Thus, dhamma is not merely an ethic, or a philosophy, but a way of life, a design for 

living. In other words, Buddhism can be perceived as a path of moral purification and the 

entire path of moral purification is comprised of ethical purification. According to 

Buddhisrn, an ideal moral perfection is the ultimate goal of a life that is to attain perfect 

enlighteninent, the nibhdna or nirvana. 

2.9. (B) Enlightenment 

In order to attain moral perfection one has to eradicate the unwholesome Psychological 

roots or fundamental negative mental attitudes (akusalamda) of human behaviour 

namely craving or greed (15bha), M-will or hatred (d5sa), and ignorance or delusion 

(m5ha). These 15bha, d5sa, and m5ha are described as unwholesome roots. 140 They are 

called unwholesome because, by the influence of them, people commit unethical acts 

such as taking of life of others, misappropriation of other's belongings, making false 

speech or representations, conmiitting adultery etc. Tbus, by destroying greed (1(5bha), 

hatred (d5sa) and delusion (m5ha) which are the root causes of suffering (dukka) 141 one 

can attain perfect enlightenment (nibbdna). 

The Buddhist greatly values human existence and does not believe in the golden age of a 

perfect society or permanence of social conditions. Nevertheless, it is difficult to be born 

as a human being-( manussattam dullabo). 142 Thus, every one should attempt to live as a 

true human being. According to Buddhisn-4 the main causes of social imperfection are the 

unwholesome roots. Yet Buddhism strongly believes that social imperfection can be 

Dhamma, (d) Samyutta Nikilya, the grouped discourses, which consists of 2,889 shorter suttas 
grouped together by theme into 56 sarnyuttas, (e) Khuddaka Nikaya, the division of short books, 
consisting of 15 "books. " Khuddakapdtha (the reading of short passages), Uddna (solemn 
utterance), Sutta Nipdta (collection of sutras), Therigatha (verses of the Elder Nuns), Theragdtha 
(verses of the Elder Monks), Dhammapada (stanzas or gatha on the teaching), Itivuttaka (thus it is 
said- from the introductory phrase to each sutra), Vlmdna-vatthu (story about heavenly palaces), 
peta-vatthu (stories about hungry ghosts), jataka (previous lives of the Buddha), Niddesa 
(exposition), patisambhida-magga (the way of analysis), apadana (verse account of the lives of 
certain monks and nuns), buddhavamsa (the lineage of the Buddha) and cariya-pitaka (collection 
concerning conduct). 

140 Sigalovada Sutta or the Buddhist layman's ethics at Digha Nikaya, states four mental drives that 
cause harm to individuals and society namely prejudice (chanda), ill will (d6sa), fear (bhaya) and 
ignorance (m(5ha). Here prejudice is complementary to craving. 
http: //www. accesstoinsight. org/canori/sutta/digha/dn3l. htn-A (Accessed: 01.12.2W4). 

141 Pali term dukka is translated in to English as suffering in this context. Dukka is a terrr4 which 
includes all types of unpleasant experiences such as worry, fear, sorrow, dissatisfaction, disharmony 
etc. 

141 Dhammapada, Buddhavaggo, V. 182 states that Kicco manussa patildbho at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/5Khuddaka-Nikaya/02Dhammapada/14-Buddhavaggo- 
p i. htn-d#V 182 (Accessed: 0 1.12.2004). 
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reduced, by the reduction of all unwholesome psychological roots of human behaviour 

that is to say 15bha, d5sa, and m5ha. Many utterances of Buddha are illustrative of the 

above observance. For instance 

He who understands the great wisdom does not think of harning himself or 
another, nor harn-ing both alike. He rather thinks of his own welfare, of that of 
others, of that of both, and of the welfare of the whole world. In that way, one 
shows understanding of great wisdom. 143 

Hence, it is worth examining the path to nibbana in order to understand the 

characteristics embedded in them with a view to utilising them in the process of 

fon-nulation of the theoretical framework at the end of this chapter. 

2.9. (C) Panca 9-ila or the code of five moral precepts 

As mentioned above the ultimate goal of a Buddhist is to achieve nibbdna or perfect 

enlightenment. In order to achieve nibbana one has to eradicate unwholesome 

psychological roots or fundamental mental attitudes (akusalamfila) of human behaviour 

by observing five precepts or panca sila'44as the first step of the process. In other words, 

ultimate freedo d45 is to achieve in full, release from bondages such as greed, hatred, and 

delusion, which clearly are also the root causes of all social wrongs. It seems that the 

observance of these five precepts constitutes the basic moral code of Buddhisn-L 

Buddhism recognises a valid basis for the distinctions people make between what is 

morally right or wrong and good or bad. According to Buddhism when one is observing 

panca sila it leads to avoidance of the creation of ilisery to oneself and other as well as 

the alleviation of the suffering (dukkha) of others. A classic definition of good and bad 

action is given in Buddhist discourse. It says: 

Whatever action, bodily, verbal, or mental, leads to suffering for oneself, for 
others or both, that action is bad (akusala). Whatever action, bodily, verbal, or 

143 Anguttara Nikaya of Sutta Pitaka. 
144 Five precepts are as follows (1) refrain from taking life of others, (2) refrain from taking what is not 

given, (3) refrain from wrong conduct in sexual desire, (4) refrain from making false 
representations and (5) refrain from consuming intoxicants. All the precepts are intimately 
connected to the central concept of karma. As can be seen ones present condition have been 
predeterrnined by past action and ones present actions will determine the future (post-death) 
conditions. This overarching causal framework is integrated into the Sri Lankan understanding of 
the truth about ultimate existence. 

145 This is different from what the West understands as freedorn. In the West, freedom revolves around 
the rights of individual such as freedom of speech. In Buddhism, freedom means freedom from 
personal desires or attachments. 
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urntal, does not lead to suffering for oneself, for others or for both, that action 
is good (kusala). 146 

The benefit of observation of these basic precepts of pancha sila in daily life was 
discussed in detail in Buddhist discourse. For instance perfect keeping of the five 

precepts gives one the right to clahn that one who is infallibly on the path to Nibbana 

(... pancasu sikkh, 5 padesu kammantam,... niyato sambodhi parayano). 147 Furthermore, 

on another occasion Buddha said that dhammo have rakkahthi dhammachdri. This 

means that by protecting oneself (e. g., morally), one protects others; by protecting 

others, one protects oneself. 148 ýfhuS' when the panca sila or five precepts are observed 

scrupulously it protects oneself and others very adequately. 149 

2.9. (C)(1) AdinwidAnii veraman! 

For the purpose of this study, the focus will be primarily made on the second and fourth 

precepts since those precepts are more relevant. The second precept is adinnadand 

veramanT. This generally translates to 'do not steal'. Nevertheless, the meaning of 

adintOddnd goes beyond the concept of theft. The term adinna means 'not given' and 

adand means taking, seizure, misappropriation, and stealing. Thus, the cumulative 

meaning is, 'do not take what has not been given'. In other words ... parassa 

paravittupakaranam..., do not deprive another of what legitimately belongs to him. 150 In 

addition, one should not jeopardise the interest of others - paravydb, 5dhjya 

sawatteyya. "' Thus, this precept precisely impacts on the legitimacy of ownership. 152 

According to the Buddha's teaching, five elements have to be met to complete the 

action, which amount to breach of the second precept. 

146 Ambalatthikarahulovadasutta, of Majhima Nikaya at 

147 
http: //www. accesstoinsight. org/canon/sutta/majhima/mn06l. html (Accessed: 01.12.2004). 
Gihi sutta, Upaska Vagga of Anguttara Nikaya (Panchanipatha) at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara-Nikaya/Anguttara3/5-pancakanipata/018- 
upasakavaggo-e. htm (Accessed: 0 1.12.2004). 

148 Mahadahanumpala Jataka, Khuddaka Nikaya (Dasaka Nipatha, Jataka Pali) of Sutta Pitaka. 
149 The Buddha described the unpleasant consequences of not sticking to the precepts. Vipaka Sutta of 

Anguttara Nikaya at http: //www. accesstoinsight. org/canon/sutta/anguttara/an08-040. html. 
(Accessed: 01.12.2004). 

150 Mahatanhasankhaya Sutta of Majhima, Nikaya at http: //www. metta. Wtipitaka/2Sutta- 
Pitaka/2Maýhima-Nikaya/Majjhimal/038-mahatanhasankhaya-sutta-el. htm (Accessed: 
01.12.2004). 

"I Ambaltika Rahulovada, Sutta of Majhima Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/majhinia/mnO6l. htrnl (Accessed: 01.12.2004). 

152 Chulla Rahulovada Sutta of Majhima Nikdya at http: //www. metta. IkJtipitaka/2Sutta- 
Pitaka/2Majjhima-Nikaya/Mabhima3/147-cularahulovada-e. htm (Accessed: 0 1.12.2004). 
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(1) Existence of a thing. 
153 

(2) Your knowledge of the fact that it belongs to a person other than yourself. 154 

(3) You must have the intention to take/appropriate it. 155 

(4) You must employ a device or perform an act of taking/appropriating it. 156 

(5) The thing must be taken/appropriation. 157 

Thus, if any of the constituents is missing in its operation, it would not be counted as 

conunitting the offence of taking of what is not given. When all these constituents are 

met then it amounts to a breach of the second precept. Thus, no matter what the device 

used for taking. Furthermore, it is clear that a wrong act (actus reus) as wen as wrong 
intention (mens rea) is needed to conunit the wrong (akusala) which amounts to taking 

of what is not given. Accordingly, when a person refrains from taking what has not been 

given it helps in two ways. Firstly, it leads a person to eradicate fundamental mental 

attitudes, namely greed (15bha, ), hatred (d5sa) and delusion (m5ha) and thereby help him 

to reach towards nibbdna. Secondly, it maintains the harmony of the society by 

protecting property rights. 

2.9. (C)(11) musAvAdA veraman-i 

The fourth precept of panca Ala is musdvddd veramanT. Ths is generally translated as 

'abstain from lying'. However, the word musd means false and vddd means 

representations. Thus, the cumulative meaning of this precept is refraining from making 
false representations in any form or manner. 158 As one authority has explained, the 

precept "musdvddd veramanT" applies "to cover the act of telling an untruth, the 

concealing of the truth in such a manner as to convince another person that an untruth is 

a truth, the use of exaggerated language, in short, everything that is in any sense a 

153 A thing is qualified as 'what is not given'. Thus, anything that may be a 'thing' constitutes this 
element. 

154 Perception-one perceives that the 'thing' belong to another person etc., and the 'thing' as being 
something not given. 

155 Intention-one decides to take it. 
Is" An effort to takelappropriate it. 
157 In terms of Visuddhi Magga there is no offence if one takes an object even if it is "not given" if one 

sincerely believes that it is ownerless or thrown away. Ukewise, it is not an offence if one takes an 
object mistaking it for his own or as belonging to a friend who has given him permission to take 
things on trust etc. Thus, the intention is the essential factor of deciding the gravity of an offence. 
Thus once Buddha said, "If there be no wound in one's hand, one may carry poison in it. Poison 
does not affect him who has no wound. There is no evil (effect) for him who does no wrong. At 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/5Khuddaka-Nikaya/02Dhammapada/09-Papavaggo- 
e2. htrril#VI24 (Accessed: 01.12.2004). 

158 What motivates people to tell lies: Atthakarard Sutta of Sarnyutta Nikaya at 
http-: //www. accesstoinsight. org/canon/sutta/maýhirna/rm06l. html (Accessed: 01.12.2004). 
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departure from a reliable sober statement of fact. "159 Furthermore, this precept covers 

cornmunication through the door of body, which includes gestures, presence, or absence 

etc. 160 

The danger of proneness to false representation is highlighted in Buddhist discourse 

stating that he who resorts to making false representation with ease is capable of 

conuTfitting any crime. Accordingly, natthi pdpam akdriyam meaning no crime is too 

dffficult for him. 161 The worthiness of not making false representation is discussed in 

many Buddhist discourses and it is said that one should not make false representation, 

with awareness, for one's benefit, for the benefit of others or for the sake of making 

material or otherwise gaining. 162 The departure from the truth can occur in one of two 

ways. By a deliberate lie or by representing something as a statement of fact though it is 

a misrepresentation of trutlL Either way bars the individual from his attempt to attain the 

supreme enlightenment i. e. nibbana. 163 

2.9. (D) Noble eight-fold path (aflya asttangika magga) 

It is clear from the discussion so far that the first step of the path to njhhdna or the 

enlightenment is the observance of panca Ala or five precepts. The second step of the 

path is to live according to the ariya ast(angika magga 164 or -noble eight-fold path. 165 

Since those two components of the ariya asttangika magga or noble eight-fold path 

namely right words (sammil vdca-) and right livelihood (sammd djeeva) are very relevant 

to one of the main arguments of this study, an examination of these two aspects is 

therefore made. 

159 H. Saddhatissa, Buddhist Ethics: Essence of Buddhism (Londm: George Allen & Unwin Ltd, 1970), 
106. 

160 Ibid. p. 107. 
161 Verse No. 176 of the Dhammapada, which state that "Ekam dhammam ati-tassa- musavidissa 

jantuno - vitinnaparalokassa - natthi p6pam akdriyam " at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/5Khuddaka-Nikaya/02Dhanunapada/13-Lokavaggo- 
pl. html (Accessed: 01.12.2004). 

162 Saleyyaka Sutta of Majama Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/majhinia/mnO4l. html (Accessed: 01.12.2004). 

163 Ambalatthikarahulovada Sutta of Majhima Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/majhima/rm06l. htrnl (Accessed: 01.12.2004). 

164 Magga-vibhanga Sutta of Sarnyutta Nikaya for the summary of the noble eight-fold path at 
http: //www. accesstoinsight. org/canon/sutta/samyutta/sn45-OOS. html (Accessed: 01.12.2004). 

165 This eight fold paths is as follows: Right view (samm'! ditti), Right thought (samma sankappa), 
Right words (sammd vacha), Right action (samm4 kammantha), Right livelihood (sammd jjeeva), 
Right effort (sammil vdyama), Right mindfulness (samm5 satz), Right concentration (sammil 
samadhi) The first two paths deal with wisdom (pann6). The next three paths deal with morality 
(sTla) and the last three deal with concentration (samddhi). It is obvious that the second part of the 
eight-fold path is important to understand the morality of the given society. 
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2.9. (D)(1) Right words ( sammii viia) 

Sammd means righteous and vaca means speech. As discussed under the description of 

five precepts, one must refrain ftom. making false representations as a first step to 

acbeve nibbana or perfect enlightenment. It is needed to observe this sammd vdad 

precept in the second part of the path to nibbana, a higher standard than in the five 

precepts. 166 Thus, sammd vdcd requires not only refraining from making false statements 

but also not making dishonest, hannftd, defamatory speeches. 167 

2.9. (D)(H) Right livelihood (samm5 5jIva) 

The next component of the eight-fold path is to be considered is samma ajiva, which 

directly affects property matters. The term djlva implies the means whereby one makes a 

living. The term sammd implies righteous or justifiable. Thus, cumulative meaning of 

sammd jjIva is 'right livelihood'. 168 Many Buddhist discourses show that word 

livelihood implies not only a pure means of earning one's living but it also means that the 

one has to be morally responsible towards the society. While observing panca sild one 

has to Eve according to the eight-fold path as a second step to nibbdna. Therefore, one 

should abstain from making one's living through a wrong way. 1'9 According to Buddhist 

discourse, there shall be no violation of state law in acquiring private property. This is 

specified as adan-draho. Such acquisition shall not be questionable under good public 

opinion. This is ananuvajjo. As will be seen later in this Chapter 170 wealth gives 

happiness to the owner. Such happiness can be gained when wealth is acquired by not 

violating the social order. 

166 Vaca Sutta of Anguttara Nikaya, secret of blameless speech at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/anO5-198. htrrA (Accessed- 01.12.2004). 

167 Magga-vibhanga Sutta of Srnyutta Nikaya states that "And what is right speech? Abstaining from 
lying, from divisive speech, from abusive speech, and from idle character: This is called right 
Speech" at http: //www. accesstoinsight. org/canon/sutta/samyutta/sn45-oo8. html (Accessed: 
01.12.2004. Also Abhaya Sutta of Majjhima Nikaya for right speech at 
http: //www. accesstoinsight. org/canon/sutta/majjhima/mnO58. htri-A (Accessed: 01.12.2004). 

1611 Brahmajala Sutta of Digha Nikaya for wrong livelihood at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/lDigha-Nikaya/Dighal/01-brahmajala-e. htm#q%20001 
(Accessed: 01.12.2004). 

169 dhammikehi dhammaladdhehi bh6gehi - Mundajavagga of Anguttara NiUya. at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara-Nikaya/Anguttara3/5-pancakanipata/005- 
mundarajavaggo-p. htm (Accessed: 0 1.12.2004). 

170 Para 2.9. (F)(II). 
82 



2.9. (E) Four noble truths ( chathuriirya sathyaya) 

The third step of the path is the realisation of four fundamental truths pertaining to ones 

life, ones existence, known as Chathurarya sathyaya"' or four noble truths . 
172 Thus 

when a person observe sild (morality) and lives according to the eight-fold noble path 

and when one realizes the four noble truths then he or she can attain the ultimate 

happiness or nihhdna. 173 

The forgoing discussion emphasised that morality is an essential factor throughout the 

Path to nibbdna. Hence, it seems that the Buddhist way of life is focused more toward 

the morality of the society. 

2.9. (F) Notion of private property 

Since the concept of private property and intellectual property is the subject matter of 

this study an examination of Buddhist understanding of property and related matters is 

required. Economic stability is essential for man's welfare and happiness. Thus, material 

wealth is not a foreign concept to Buddhisn-L It is understood that the attainment of 

prosperity and happiness through material wealth in an ethical manner ensures one's 

gradual progress on the path of nibbdna. On several occasions, Buddha addressed the 

issue of material wealt14 right modes of acquisition, and the way to use wealth and 

benefit from it. 

2.9. (F)(1) Acquisition 

According to Buddhist teaching, one of the four cardinal wishes of an individual is "may 

wealth by lawful means come to me! ' (Wghd me uppqUantu saha dhammena). 174 rhiS 

eniphasises that Buddhism strongly rejects the acquisition of wealth by wrong means. 

171 Saccaviblianga Sutta of Ma&ma Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/maýhima/mn14l. html (Accessed: 01.12.2004). 

172 The first is dukkha satyaya. This means that our life is impermanent and is attended with conflicts, 
sufferings, and dissatisfactions both physical and psychological. The second one is samudaya 
satyaya. This means that the cause of all these sufferings, conflicts and dissatisfactions, is our own 
selfish desire due to our false idea of self. The third, nirodha satyaya, declares that by getting rid of 
selfish desire, of the idea of self, one can get rid of these conflicts and sufferings, can attain perfect 
freedom, harmony and peace, and realize the absolute truth or nibb6na here and now, in this very 
life. Lastly, the fourth mdrga salyaya teaches the way, the path, to attain the state of peace through 
our own efforts, through our moral, spiritual, and intellectual discipline and perfection. Also 
Sammaditthi Sutta Of Majhima Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/majhima/Mn009. htrni (Accessed: 01.12.2004). 

173 in theory, the goal of nibbdna is attainable by anyone who follows the path. For those unable to 
pursue the ultimate goal, the proximity goal of better rebirth through improved karma is an option. 

174 Pattakarnma Sutta of Anguttara Nikaya at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara- 
Nikaya/Anguttara2/4-catukkaniPata/007-pattakammavaggo-p. htm (Accessed: 0 1.12.2004). 
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Thus, bh5gehi dhammikehi dhammaladdehi-wealth should be earned by lawful means. 175 

In Smayuttta Nikdya, the Buddha recommended the earning by lawful means without 

violence. 176 On many occasions, Buddha gave a comprehensive prescription for 

attainment of prosperity and happiness without ever deprecating the lives of sensuous 

enjoyment that laymen Eke to lead. 177 

178 is Cornnendable. 179 'MS According to BuddhisM wealth acquired by energetic striving 

emphasises the value of one's labour. Thus, no one can justify the wealth acquired by 

wrong means. For instance, Venerable Sariputtha, one of the two chief bhikku-disciples 

of Buddha, states that no one can escape the dreadful results of unlawful and non- 

righteous methods of livelihood by giving reason that one is engaged in them to perform 

his duties and fulfil obligation. 180 Thus, it is stated on another occasion that, 'let one 

dutifully maintain his parents and practice honourable trade'. 18' Thus, Buddhist concepts 

do not accept non-righteous livelihood and acquisition of property under any 

circumstances. 

2.9. (F)(11) Mefits of lawful acquisition 

The foundation of one's econoniic life is referred to in Buddhism as bh5ga or wealth. 

Happiness derived from wealth are four kinds namely attisukha, anavajjasukha, 

ananasukha and bh5gasuka. The first happiness is attisukha. This means the happiness 

of ownership or enjoying means of econom- ic security acquired by just and righteous 

means. The second is bh5gasuka. This means the happiness of meaningful use of means 

175 Mundaraja Vaggga of Anguttara Nikaya at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara- 
Nikaya/Anguttara3/5-pancakanipata/005-mundarajavaggo-p. htm (Accessed: 0 1.12.2004). 

176 Samyutta Nikaya (Gamani Samyutta-12-ii Rasiyo, Sutta). Feer M. Leon (ed), Samyulla Nikaya 
(Oxford University Press: Pali Text Society, 1894), 33 1. 

177 Vyagghapajja Sutta (Dighajanu Sutta) Of Anguttara Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/anO8-054a. html (Accessed: 01.12.2004). 

178 bdhil bala paricitehi- Mundaraja Vaggga of Anguttara Nik5ya at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara-Nikaya/Anguttara3/5-pancakanipata/005- 
mundarajavaggo-p. htm (Accessed: 0 1.12.2004). 

179 Alavaka Sutta (Sutta Nipata ) of Samyutta Nikaya 
at http: //www. accesstoinsight. org/canon/sutta/samyutta/snIO-012. html 
and http: //www. metta. lkltipitaka/2Sutta-Pitaka/5Khuddaka-Nikaya/05Suttanipata/01-uragavagga- 
e. htm (Accessed: 0 1.12.2004). 

180 Dhananjani Sutta of Majhiama Nikaya at 
http: //www. metta. lk/tipitaka/2Sutta-Pitaka/2Majhima-Nikaya/Majhima2/097-dhananjani-el. htm 
(Accessed: 01.12.2004). 

18, Dhammika Sutta, Khuddaka Nikaya of Sutta Nipqtha at. 
http: //www. accesstoinsight. org/canmlsutta/khuddaka/suttanipata/snp2-14. htn-A (Accessed: 
01.12.2004). 
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of living. 182 The third is ananasukha or the happiness derived from not being in debt. The 

fourth is anavajasukha. This means the happiness leading a blameless, pure, moral and 

spiritual life. In other words, joy of wealth gained by the judicious expenditure. This 

emphasises that the happiness of wealth is derived when the entire process of earning is 

legitimate. 

Furthermore, the legitimacy of private property is upheld only where neither state law 

could prosecute nor public opinion finds room for censure with regard to the mode of 

acquisition (yattha paro kammamkaritam - apajjanto adandaraho anupavajjo hotl). "' 

Thus, the Buddha said that the wealth of those who amass it without intimidating others, 

like a roving bee that gathered honey without damaging flowers; will increase in the same 

way, as does an anthill. 194 Again, this ernphasises the worthiness of acquiring property by 

lawful means. 

As has been seen previously, right livelihood (sammd-ajiva) figures prominently in the 

Buddha's teaching. Though right livelihood, traditionally, was addressed only to five 

trades it does not necessarily exclude other wrong ways of earning a hvelihood. 185 Thus, 

trades or professions that do not harm others can be considered an ethical means of 

livelihood. It is clear that the precept about right livelihood was designed to bring true 

happiness to the individual and society and to promote unity and proper relationship 

among people. Thus, the word "livelihooO implies -not only a pure means of earning 

one's living but it also means that one has to be morally responsible towards society. 

182 Anana Sutta, Paththakama Vagga of Anguttara Nikaya, 
http: //www. accesstoinsight. org/canon/suttalanguttara/an04-062. htnil (Accessed: 01.12.2004). 

183 Nidhi Kanda Sutta, Kuddhaka P51i of Kuddhaka Nikaya at 
http: //www. ar-cesstoinsight. org/canon/sutta/khuddaka/khplkhp. htrrý#8 (Accessed: 01.12.2004. 

184 The wise and virtuous shine like blazing fire. He who acquires wealth in harmless ways is like a bee 
that gathers honey. Riches mount up for him like an anthill's rapid growth. With wealth acquired 
in this way, a layman fit for household life in portions four divides his wealth. Thus will he win 
friendship. One portion for his wants he uses (including charity). Two portions he spends on his 
business. A fourth he keeps for times of needs. Singalovada Sutta of Digha-Nik5ya 
http: //www. accesstoinsight. org/canon/sutta/digha/dn3 I. html (Accessed: 0 1.12.2004). 

I's Vk-dja Sutta or Business (Wrong Livelihood) of Anguttara Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/anguttara/an04-079. htn-I (Accessed: 01.12.2004) 
according to this sutta the following five trades, which ought not to be practised by a layman. 
(1) Trade in weapons, (2). Trade in living being, (3). Trade in flesh, (4). Trade in intoxicating 
material, (5). Trade in poison. It is understood that the Buddha was addressing Indian society in the 
sixth century BC. However, Majjhima Nikaya mentions some category of occupations as 
recommended since lawful and non-violent. Those are archery (issattha), calculation (ganani! ), 
trade (vi5nija), cattle breading (gorakkha), and government service (rdjaporisa). 
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2.9. (G) The concept of government and property protection in Buddhism 

The origin of the universe, development of human society and the form of government 

are also subject matters in the Buddhist discourse. The AggaVVa Sulfa, Cakkavalli 

Sihandda Sulfa, and Ki7tadanta Sulfa of the DTgha Nikdya are important in this regard. 

The AggaUya Sulfa traces the history of human society while giving an account of the 

development of the concept of private property. According to this Sutta people gathered 

them together at a time when private property and the family were no longer respected 

and selected a king by giving him powers, that means right to warn for indignation and 

censure and right to banish in return for a proportion of their earnings. 196 Here the Sutta 

emphasises that the king should be rightly indignant (sammakhipitahbam), should rightly 

censure (sammdgarahitabbam) and should rightly banish (samme7pabhdjetabham). Thus, 

the Kingship was established based upon a contract between the elector and elect. 187 

Buddhist concerns on good governance and thus Chakkavalli Sihandda Sutla emphasises 

the quality and the duty of a ruler of a country. Accordingly, one of the prime and 

foremost duties of the ruler is to take necessary steps to ensure life of all living beings in 

his kingdom and guaranteeing them security of the property, which is acquired by lawful 

means. 189 

Moreover, Buddhist teaching concerns the professional skills of a person as well. Thus, 

Kfitadanta Sutta states that the State should do necessary things ensuring maximum 

utilisation of labour resources at State level recognising the basis of professional skills 

and personal aptitude and temperament. 189 

As discussed earlier, the main theme of Buddhism is to live without harming others. I'llis 

includes religious tolerance as well. From the above discussion it is clear that the 

Buddhist economic system is basically interested in stabilising the economy both of the 

individual and the state with a view to giving maximum happiness without bringing into 

conflict those around and without damaging the moral fabric of the society at large. 

186 Aggnna Sutta of Digha Maya, at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/lDigha- 
Nikaya/Digha3/27-agganna-p. htm (Accessed: 01.12.2004). It seems that this share later evolved 
into taxes, direct and indirect, with the development of administrative machinery. 

187 This shows that the modem idea of 'social contract theory' has its roots in Buddhisrn. 
188 Cakkavatti S-1hanada Sutta of Digha Nikaya at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/lDigha- 

Nikaya/Digha3/26-cakkavatti-sihanada-p. htm (Accessed: 01.12.2004). It is submitted that this 
emphasis the fact that modem theories propounded by Locke and Hobbs have their roots in 
Buddliism. 

189 Kutadanta Sutta of Digha NiUya at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/lDigha- 
Nikaya/Dighal/05-kutadanta-e. htm (Accessed: 01.12.2004). 
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PART D 

The theorisation process 

2.10 Introduction 

Addressing the infringement of intellectual property rights in the ever-growing digital 

media entails an academic search for an appropriate conceptual methodology to interpret 

the terms in a global electronic environment. Identifying the mode of infringement that 

arises from time-to-time as a result of the development of technology and identifying 

purported infringer will suffice. The challenge of the protection of intellectual property in 

the digital age entails more than a process whereby the legal text applies as it is to a 

certain event, yet what is required is a justificatory rationale sufficient for assertion of 
infringement of intellectual property rights with a due consideration of values that 

underlie Sri Lankan society. 

As can be seen in the later part of the study, an examination of judicial decisions of the 

country in relation to intellectual property reveals that the focus of the judiciary was 

made on the result of an action to ascertain whether a particular action would amount to 

an infiingernent of rights. They had never considered the moral aspect of such an 
inftingement and impact of such conduct on the moral fabric of the country. 

Paradoxically, it seems that, this has been happening from the day when statutory 

protection was given to intellectual property right in Sri Lanka, to date. 

Admittedly, legal reasoning in the process of delivering justice includes not only just 

analysing the text but also sophisticated appreciation of the goals underlying the text and 

the consequences of adoption of different interpretation without considering the values 

of the society in which the law applies. Hence, it is submitted that, focusing on morality 

as a significant component within an hiffingement analysis would, in theory, avoid the 

tendency to seek new laws as technology changes. Thus, the aim of this part of the study 
is to propose a theoretical framework for the ascertainment of infringement of 
inteRectual property rights in Sri Lanka. 

In theory, it is poor practice to have excessively frequent changes in the realm of 

intellectual property law, especially in a country Eke Sri Lanka where little guidance by 

way of available case law exists. Hence, it is submitted that the following methodology 
for the interpretation and application of intellectual property law would help the judges in 

Sri Lanka to apply law to new situations to fill the gap at a given time and hence avoid 
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the need for constant change to the intellectual property law to comply with Sri Lanka's 

international obligations. 

It is submitted that, the validity of the proposed theoretical framework should be 

understood upon the following considerations. 

(a) Sri Lanka is an oriental society, which holds conservative views on morality and 

which is not disposed to tolerate permissiveness in any measure. In that social 

perspective a person who tries to infiinge others rights in whatsoever manner is not 

accepted and is socially condemned. 

(b) The Constitution of Sri Lanka is considered as a source of law and source of insight. 

The Preamble to the Constitution of Sri Lanka declares that: 

The PEOPLE OF SRI LANKA having, by their mandate freely expressed and 
granted on the day of the waxing moon in the month of Adhi Nikini in the year 
two thousand five hundred and twenty-one of the Buddhist era (emphasis added 
by the researcher) .... entrusted to and empowered their representatives elected on 
that day to draft and operate a new Republican constitution in order to achieve 
the goals of a DEMOCRATIC SOCIALIST REPUBLIC.... and assuring to an 
people FREEDOM, EQUALITY, JUSTICE, FUNDAMENTAL HUMMAN 
RIGHTS and the INDEPENDENCE OF THE JUDICIARY the intangible 
heritage that guarantee the dignity and well being of succeeding generations of 
the people of SRI LANKA, .... who come to share with those generations the 
effort of working for the creation and preservation of a JUST AND FREE 
SOCIETY. 

Thus, the underlying theme of the Constitution is the establishment of a just and free 

society. It is therefore essential that all the laws promulgated under the Constitution 

reflect the same aspiration of the people. 

(c) Being a non-secular country, the Sri Lankan Constitution declares that the foremost 

place should be given to Buddhism. Furthermore it declares that it is the duty of the 

State to protect and foster the Buddha Sasana while assuring to all religions the rights 

granted by Art. 10 and 14(l)(e). 190 As seen in Chapter One, a referendum is needed to 

alter the Constitutional position given to Buddhism Buddhism being the religion of the 

State and professed by the majority of the population in Sri Lanka, it can be argued that 

the country's morality is derived from Buddhism or at least should be consistent with 

Buddhism. 

190 Art. 10 deals with the freedom of thoughts and consciousness and Art. 14(e) deals with the freedom 
to profess of religion. 
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(d) Moreover, Art. 15 (7) of the Constitution states that the exercise and operation of all 

the fundamental rights declared and recognised by Art. 12,13(l) and 13(2) and 14 are 

subject to the restriction, among other things, in the interest of the public order, and the 

protection of public health or morality. Here, the concept of morality is taken as one of 

the criteria to restrict the fundamental rights of the people in Sri Lanka. This signifies the 

constitutional recognition of the morality of the country and it should be reflected in 

intellectual property system balanced as between creators and the wider society. 

(e) The judges of the country abide by the Constitution to protect the values of the 

country. For instance in Art. 107(4) the Constitution of Sri Lanka provides for an oath/ 

affinnation for the judges to uphold and defend the Constitution of Sri Lanka. 191 Thus, 

the judges are constitutionally bound to look at the basic values underlying the 

Constitution and recognise the Constitution while delivering justice to litigants. 

(f) Since the Sri Lankan Constitution is the primary source of law of the country, every 

piece of legislation promulgated by the Parliament of Sri Lanka must have a legitimate 

ground in the Constitution. Accordingly, any legislation inconsistent with the 

Constitution is not law. It is therefore obvious that the Intellectual Property Act, No. 36 

of 2003 derived its validity from the Constitution and the application of the said law must 

uphold Constitutional values. 

(g) Interpretation of statute has acquired attention from time to time due to the 

developnient of new concepts such as eclecticism and specific intent, purposive 

interpretation, post-legal process theories etc. 192 However, it is conumnly accepted that 

legislation and adjudication must be evaluated by its contribution to the principled 
integrity of the community. Thus, the role of the court is to interpret authoritative 

statement of law in the light of underlying principles of the con-ununity. The best 

interpretation is the one that is most consonant with the underlying values of the society. 

In other words interpretation of statues (where possible) should be in conformity with 

the Constitution. This is not proposing judicial legislation. Vvule recognising the 

independence of the judiciary and separation of powers it is suggested, it must consider 

Sri Lanka's Common Law/Roman Dutch Law heritage along with other values. 

191 The Art. 107 of the Constitution of Sri Lanka and the Fourth Schedule of the Constitution. It states 
that "... I will to the best of my ability uphold and defend the Constitution of the Democratic 
Socialist Republic of Sri Lanka. " 

192 P. B. Maxwell, Maxwell on the Interpretation of Statutes, lfh (edn) (London: Sweet and Maxwell, 
1969), Ch. 2 for general principles of interpretation such as literal rule, mischief rule, golden rule, 
etc. 
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Accordingly, the court of Sri Lanka has to interpret the law, including the Intellectual 

Property Act, No. 36 of 2003, in a way, which is consistent with moral values derived 

from Buddhism or the cultural norms of the majority of the society. 

(h) It is axiomatic that the concept of morality plays a significant role in the process of 

granting protection to the subjects of intellectual property. This is a universally accepted 

principle. Conventions and national legislations underscore the importance of the concept 

of moral standard as part of the process of evaluating the applications for the protection 

of intellectual property rights. The best example of a patent system that considers 

morality is Art. 53(a) of the European Patent Convention 1973, which does not allow the 

grant of patent for inventions, the publication or exploitation of which would be contrary 

to 'order public' or 'morality'. 1" Sri Lankan legislations on the subject also reflect the 

same view. 194 

(i) Since the manner in which intellectual property regimes determine eligibility for 

protection recognises morality as a factor, it is submitted that there is no prohibition to 

use the same concept in the case of infiingement of those rights granted by such regime. 

In other words, the very protection of intellectual property rights starts with the 

consideration of morality, hence the question why should morality not be considered 

when there is an inffingement of the protection. "' 

Up to now, Sri Lankan courts have not attempted to apply Buddhist principles to 

Intellectual Property Laws, though there are many occasions where Buddhist principles 

are applied in the process of adjudication. 196 Hence, it is submitted that it would be a 

coherent endeavour to interpret the boundaries of intellectual property laws in Sri Lanka 

when Buddhist principles apply. Furthermore, Justice C. G. Weeramantry, the Vice- 

Chairman of International Court of Justice (ICJ), in the Danube case (Hungary v. 

Slovakia) 197 applied Buddhist principles in the ICJ to justify his decision. 198 Moreover, 

193 Further, Art. 17 of the Berne Convention, which reserved the right of individual countries among 
other things to prohibit the circulation, or exhibition of any work or production. Though the 
Convention does not provide circumstances where a country can use this right, it is logical to think 
that individual countries are free to consider morality as a criteria to provide protection. This is 
affirmed by Art. 9 of the TRIPs as well. Art. 6q'ý'q"(B) I of the Paris Convention states that trade 
marks registration denied when they are contrary to morality or public order. Art. 15(2) of the TRIPs 
affirms this position. 

194 Sec. 29(b), 79 and 103 of Act deal with morality aspect of Intellectual property. 
195 Spycatcher Case i. e. Attorney-General (UK) v Heinemann Publishers Aust. Pty. Ltd. (1987) 8 

NSWLR 34 1. 
Premalal Perera v. Weerasuriya and Others [1985] 2 S. LR 177. 

197 The Dunbee Case 1997, General list N. 92.25.09.1997. 
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this judgment was cited in the Supreme Court of Sri Lanka while discussing 

Environmental Law. 199 Therefore, as there is a legal precedent in Sri Lanka, there is a no 
bar to applying Buddhist principles to intellectual property law. 

2.11 Theory to be applied 

The framework has five steps. STEP 1 derives its validity from the present law. It is the 

duty of the Sri Lankan judiciary to utilise to the maximum those intrinsic merits of the 

current law (on its own). Hence, the general rules of interpretation should be extensively 

used to interpret present provisions of local legislation. However, the court has to look 

into local case law and similar provisions of law in abolished legislation while interpreting 

legislation by referring to other rights and defences. If it is convinced that the present 
law is sufficient and provides explicitly for those problems that arise due to developments 

in technology, then there is no need for any further guide to interpretation. When there is 

a gap, STEP 2 should be applied. 

STEP 2 is the application of Constitutional norins. When the current law is unclear or 

practically insufficient to deal with new situations, then the court has to explore the 

possibility of using a constitutional mandate. The above mentioned factors should be 

considered in this regard. The Constitution of Sri Lanka is the 'grundnorm' or the 

ultimate and basic legal norn? o for the legal system of the country and thereby a valid 

and consistent ground to interpret the present law. Hence, the court should explore the 

possibility of applying constitutional norms, which they are bound to follow. If this is 

proved, STEP 2 would be sufficient and there would be no necessity to proceed further. 

Otherwise STEP 3 has to be applied. 

STEP 3 is the use of Buddhist principles. Once it is realised that STEP 2 is insufficient, 

or the combined application of STEPS 2 and / or 3 is more justified, the next step should 

be the exploration of the applicability of Buddhist principles to interpret the present law 

and thereby bridge the gap of the application of present law. Such approach would be a 

198 '7he notion of not causing harm to others and hence 'sic utere tuo ut alienum. non laedas' was a 
central principle of Buddhisrr. L It translated well into environmental attitudes. 'Alienurn' in this 
context would be extended by Buddhism to future generations as well, and to other component 
elements of the natural order beyond man himself, for the Buddhist concept of duty had an 
enormously long reach. " 

199 Bulunkulama and Others v. Secretary, Ministry of Industrial Development and Others (2000)3 Sri 
L. R. 243. 

200 According to Kelson, 'grundnorm' is the basic norm, which determines the content and gives 
validity to other norms derived from it. Generally, H. L. A. Hart, The Concept of Law, Oxford, 2pd 
(edn) 1994 (Clarendon, 1961) and MacCormick, HLA Hart, Edinburgh University Press, 
Edinburgh, 1981. 
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classic exanTle of an expression of constitutional mandate upon the judiciary. On the 

other hand, application of Buddhist principles are very pragmatic in a country Eke Sri 

Lanka where there are precedents of applying Buddhist norms to other areas of law 201 in 

order to justify the judgement of the court. 202 Furthermore, Buddhism, which is 

203 protected by the Constitution, highly condemns the taking of property belonging to 

another and the jeopardy of others' interests. 204 As mentioned above the judiciary is 

constitutionally obliged to uphold the Constitution. Admittedly, one of the roles of the 

judiciary is to interpret the law according to the intended purpose of the concerned 
legislation. Comalendably, Sri Lankan courts have shown themselves to be conscious of 

the constitutional mandate given to them to uphold the Constitution while interpreting 

statutes in this process of adjudication. For instance, in the Gaffoor v. Wilson and 

another-2'5 Dr. Amarasinghe, J., observed, in detail, the Buddhist aspects of the moral 
duty to support one's parents. 206 This precedent shows that the Buddhist principles can 
be applied to justify the verdict of the courts since the power for such justification stems 
from the Constitution itself. 

As observed in Part C of this chapter, the Buddhist scriptures do indicate the general 

direction of Buddhist social thinking, and to that extent, they are suggestive for our own 

times. Accordingly, one of the objectives of this research is to interpret perennial 

201 E. g. Premalal Perera v. Weerasuriya and Others [1985]2 S. L. P, 177( fundamental rights) Gaffoor 
v. Wilson and Another [ 1990]l S. L. P_ 142 (maintenance), Bulunkulama and Others v. Secretary, 
Ministry of Industrial Development and Others (2000)3 Sri L. R. 243 (environmental law). 

202 More over, this will be more realistic in Sri Lankan society where every full moon day of a month is 
declared as a public holiday to observe religious activities. For instance for 2004 holiday visit the 
Official website of the Government of Sri Lanka at http: //www. priu. gov. lk/Holidays2004. htm 
(Accessed: 01.12.2004). 

203 Art. 9 of the Constitution, 1978. 
204 For instance, Mahatanhasankhaya Sutta of Majhima Nikaya at 

http: //www. geocities. com/Tokyo/6774/mn3g. htm and also Ambaltika RAhulovada Sutta of 
MajjhimaNikaya athttp: //www. accesstoinsight. org/canon/sutta/majhima/mn06l. htn-il (Accessed: 
01.12.2004). 

205 1990] 1 Sri L. R. 142. 
206 1990] 1 Sri LR 142 at pp. 146-147 the Hon. Judge observed that "Ibe moral duty to support me's 

parents is also a part of our own oriental traditions. In the Parabhavasutta which was a dialogue 
between a deity and Buddha on the things by which a man loses and those by which he gains in this 
world, in response to the question of the Deity to name the fourth loser, Bhagavat replies: "He who 
being rich does not support mother or father who are old or past their youth -that is the cause of loss 
to the losing man. " In the Vasalasutta Bhagavat in his reply to Aggikabharadvage's question as to 
who is an outcast replies: "whoso-ever being rich does not support mother or father when old and 
past their youth, let one know him as an outcast". And in the Dhammikasutta the Buddha in 
discussing what the life of a householder should be says: "Let him dutifully maintain his parents 
and practice an honourable trade; the householder who observes this strenuously goes to the gods by 
the name Sayampabhas ....... And the Grihya-sutra of 11iranyakesin the student who returns after his 
education is told that "he should support his father and mother. " 
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Buddhism in terms of the needs of industrial society under present conditions and to 

demonstrate its acute and urgent relevance to the protection of intellectual property. 

It is obvious that religious values, directly or through the conduct of moral sensibility, 

influence legal tradition. Nevertheless, values unlike facts change from time to time. 

Unlike facts, values cannot be proved true or false. However, the distinction between 

belief of fact (factual beheo and belief relating to values entail a brief exainination for the 

understanding of the proposed theory of this Chapter. 

Factual belief changes from time to time and depends on empirical investigation people 

have made into the nature of things. Likewise, belief relating to values also can change 

over time. Furthermore, value at one time may not be a value at another time, but a fact 

at one time remains as a fact at other times too. 

Nevertheless, according to Buddhisn-4 there are certain facts about the world, certain 

laws (niyamas) which have remained the same without depending on what people have 

discovered. In Chakkavattis-ihanada Sutta, the Buddha observed that the social value 

changes from time to time. Now the subtle question arises as to whether there are some 

values that can be recognised as core values by which human beings must live if they are 

to lead a life of happiness. The answer is in the affirmative. 'Mere is a system of core 

values, which can be discovered by human intelligence and experience. These values shall 

uphold at all times if human beings are to lead a decent form of life. 

In K51dina Sutta of Anguttara Nikay2 07 the question was how one could discover the 

difference between right and wrong. The Buddha said that: 

Do not go upon tradition, nor upon what has been acquired by repeated hearing, 
nor upon rumour; nor upon what is in a scripture, nor upon surmise, nor upon 
speculative metaphysical theories, reasons and argument, nor upon point of 
view, nor upon specious reasoning, nor upon surnise, nor upon an axiom, nor 
upon a bias towards a notion that has been pondered over; nor upon another's 
seeming ability; nor upon the consideration. 

TWs emphasises the ability to judge what is good or bad by a rational person, who acts 

with consistency. Accordingly, the Sutta observed that 

When you yourselves know these things are good; these things are not 
blameable; and praised by the wise; undertaken and observed. When you 
yourselves know these things lead to benefit and happiness, enter on and abide in 

207 http: //www. accesstoinsight. org/canon/suttalanguttara/an03-065. htnil (Accessed: 01.12.2004). 
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thern But when you yourselves know these things are bad, blameable, censured 
by the wise, these things lead to harm and ill, abandon thern. 208 

From the above quotation, it is clear that reflecting on one's experience one can discover 

right and wrong. It is clear that the justificatory standard of an action is the han--n of that 

action. Thus, one needs to consider the results of the action whether it will be harmful to 

oneself, to other or to both Thus, it appears that what Buddhist value system has tried to 

establish is based on this criterion. The consequences to oneself are conurion others have 

been accepted as the basis. What is morally praiseworthy and what is morally 

blameworthy are to be distinguished primarily by this criterion. Moreover, one should do 

an act reflecting oneself. Therefore, the logical conclusion would be that if one (A) thinks 

that it would be no harm according to Buddhist morality to do a particular act to another 

(B), then it is assumed that it would be no harm to do the sirrfflar act to the former (A) in 

similar circumstances. Thus, as a rational person if one (A) believes that it would morally 

be accepted to do a particular act to another (B), then it is assumed that the former (A) 

would consent to a third person (C) to do the same act to (A) under relevantly similar 

condition. 

In order to effectively understand this moral framework one must look at the particular 

action in question in neutral terms. Thus, the above framework is to be used in order to 

justify one's act. If any act violates the above criteria, it would amount to an in=ral act 

and thereby violate the rights of the other. Accordingly, the proposed methodology 

should apply along with the second and fourth precept of panca Ala to ascertain whether 

there is an hiffingement of intellectual property rights. 

Hence, it is submitted that where there are gaps or lack of clarity in law, Buddhist 

principles can offer a sufficient, coherent and conceptually methodical paradigm 

When STEP 3 is insufficient or it is not practical, then the judiciary has to call for 

principles derived from international treaties (STEP 4). However, this step should be 

followed keeping in mind the factors mentioned in Para 1.2.6 and 1.2.7 of Chapter One. 

As discussed earlier, Sri Lanka being a party to international treaties makes no difference 

208 Also Ambalatthika RAhulovadasutta, of Majhima Nikaya at 
http: //www. accesstoinsight. org/canon/sutta/rmjhima/=061. htn-A (Accessed: 27.10.2004) for 
similar recommendation. when a desire arises to do some bodily action, you should reflect. 
Doing this bodily action, will I be troubled, will others be troubled, will both be troubled? Is this 
bodily action demerit? Is it unpleasant? When reflecting if you know this bodily action will bring 
trouble to me, to others and to both, it is demerit; it is unpleasant, give up such bodily actions. " 
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in the domestic law. 209 Hence, provisions of those treaties do not IegaUy bind in the same 

way as an Act of Parliament. Nevertheless, the principles embodied in those treaties 

represent the minimum standard that requires to be maintained to achieve the objectives 

of the treaty. Hence, the Sri Lankan court can use these principles to realize the 

difference between 'what the law is, and what the law ought to be' and to interpret 

present intellectual property law in Sri Lanka in accordance with those treaties to extend 

the present law to address the new situations in the information age. 210 This step can be 

more effective in syntheses with STEP 1 and STEP 2. 

When the court finds that such obligations are not present, or is not realistic under a 

given situation, then consideration should be based on other areas of law. (STEP 5). For 

instance, Law of Delict, which is based on Roman Dutch Law and has been ingrained, in 

the Sri Lankan legal system can be'relied on. As has been observed in Chapter One, 

Roman Dutch Law applies to many areas and constitutes the Con-ffnon law of Sri Lanka. 

This means that the Roman Dutch Law applies to a sections of the conununity as a 

residuary law. The previous intellectual property legislation refers to the term cormnon 

law . 
21 1 Nevertheless, no court has attempted to examine the relativity of this term with 

regard to intellectual property rights. Hence, it is important to explore the possibilities of 

using Roman Dutch Law to address infringement of intellectual property rights in Sri 

Lanka. In this regard, lex Aqulia is important. 

The delict known as damnum injuria datum created by the lex Aquilia or actio legis 

Aquiliae or Aquilian Action has become a general remedy for loss wrongfully caused by 

another under Roman Dutch Law. In contrast, under English Law, the common law has 

developed a specific delict of negligence. The followings are the requisites for an action 

under the lex Aquilia. 

1. Plaintiff must show dolus (intentional wrongful act: deceit, fraud) or culpa 

(negligence or fault) on the part of the defendant. 

2. Pecuniary loss resulting thereby to the plaintiff and 

3. Fault on the part of the defendant. 212 

209 Para 1.2.6. 
210 There are some instances where Sri Lankan Court referred to international instruments such as 

European Convention for the Protection of Human Rights and Fundamental Freedoms in Sunila 
Abeysekera v. Ariya Rrubasinghe, Competent Authority and Others [2000]l S. LR314, and UDHR 

211 
in Joseph Perera alias Bruten Perera v 7he Attorney-General and Others [ 199211 S. L. R. 199. 
Sec. 24 of the Code. 

212 R. G. McKerron, Law of Delict, Th (edn) (Cape Town: Juta and Co. Ltd., 1971), 13. 
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The first requirement means that the act complained of must involve the violation of a 

right vested in the plaintiff, which means the violation of a legally protected interest 

pertaining to the plaintiff. Whilst the second requirement speaks for itself, the third 

requisite means that the loss must be imputable to the defendant; that means that the 

defendant must have either intended the loss or else that by the exercise of reasonable 

care he could have prevented it. In other words, he must be guilty of dolus or culpa. 

Likewise, dolus denotes not merely intention, but intentional and wrongful infliction of 

harm. For dolus to be actionable there has also to be a duty to refrain from doing the act, 

which caused the harm It is therefore clear that whether liability is based on culpa or 

dolus, the plaintiff must establish that the act, which resulted in pecuniary loss to him, 

was the result of a wrong done by the defendant; that it was the breach of a duty, which 

the defendant owed. 

As observed by the South African court that once all the requirements are met, 213 the act 

complained of will be viewed as a delict, despite the fact that it has not previously been 

recognised as such by the courtS. 214 As Weermanrty J observed in Bank of Ceylon v De 

coSta 215 

The relief for undue enrichment in the Roman Dutch Law has not in the past and 
should not in the future be confined strictly to the various specific enrichment 
actions evolved by the system to meet specific classes of situations. 

Hence, the analogy of Justice Weemianrty's observation can be applied to the above 

South African Court's observation in order to incorporate that into Sri Lanka 

jurisdiction. 

An examination of the above elements of the lex Aquilia action reveals the suitability of 

the Aquilian action for the subject matter of the present study since an act of 

inftingement of intellectual property right fulfils all the elements of an Aqulian action. 

Not only that, as will be seen the Roman Dutch Law maxim that 'no person ought to be 

enriched at the expense of another' (nemo cum damno alterius locupletiorfieri debet) 

coupled with Aquilian action can be applied to challenge an act of unfair competition as 

well. 

213 (a) dolus (intentional wrongful act: deceit, fraud) or culpa (negligence or fault) on the part of part of 
the defendant. (b) pecuniary loss resulting thereby to the plaintiff and (c) fault on the part of the 
defendant. R. G. McKerron, supra n. 212, p. 13. 

214 Dun & Bradstreet (Pty) Ltd v SA Merchants Combined Credit Bureau (Cape) (Ply P Ltd 1968 1 Sa 
209 C at 218. 

213 (1969) 72 N. L. P-457 at 539. 
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Thus, it is suggested that, lex Aquilia can be appropriately applied to infringement of 
intellectual property rights in Sri Lanka in a situation where there is actual pecuniary 
loss. In theory, the court would award compensation only where it is satisfied that there 

is loss in respect of property, business, or prospective gain capable of pecuniary 

assessment. Thus, it is submitted, when a rights holder can prove that all the above 

requisites are satisfied, then irrespective of the technical mode of inffingement the court 

should grant an award. 

Finally, if all steps have failed then the Sri Lanka legislature has to call for new law. 

However, it is submitted, such new law should be technology neutral to ensure 

continuing effective protection in an arena where technology rapidly changes. Otherwise, 

the law will become obsolete very often. 

'Me whole framework discussed above can be visualised in the following diagran-L 
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STEP 1 Is the present law sufficient? 

NO 

STEP 2 
[ýýe- -the constitutional nomis 
I sufficient? 

NO 

, an BuddMst principles STEP 3ej 
ý1. 

e issues? 

YES 

YES 

YES 

NO 

STEP 4 
there multilateral/ bilateral YES 

NO 

e other areas of law 
STEP 5 

NO 

eed to amend the present law 

Diagram two- procedural steps of methodology 

YES 

No need for further 
amendments 

As will be seen, the Part Two of this study tests the hypothesis/method for practicability 

by reference to specific laws and specific fact situation. 

2.13 Conclusion 

The emerging issues in the digital media have created many problems in protecting 
intellectual property rights. Though Merent countries and international bodies have 

made many attempts, none could fiffly provide a permanent solution. The failure of those 

attempts shows the fact that consideration has been made only to the media rather than 

the philosophical justification of protection of intellectual property. In other words, one 

must be concerned with the basic principles behind the protection of the subject matter 

instead of attempting to deal with technological issues in the process of promulgation of 

law. However, as will be seen in the forth-coming Chapters of the study, the researcher 
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strongly contends that, indeed, there is no need to call for new laws from time to time to 

cope with new teclmologies, but be conscious of the constitutional mandate and expand 

the application of the present law along with the proposed theoretical framework of this 

study. 
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CHAPTER THREE 

Laws relating to Trade Marks, Trade Names, and Geographical 
Indications in Sri Lanka and their application within the information 

age 
3.1 Introduction 

The traditional function of a trade mark is the indication of the origin, or trade source, of 

goods. ' It was never necessary that the identity of the proprietor of a trade mark should 

be known. 2 Sri Lanka is not an exception to this phenomenon. As will be seen, Sri Lanka 

is witness to many legislative changes throughout its history in order to expand the scope 

of the protection of laws relating to marks. 

The main objective of this Chapter is to examine the trade mark law of Sri Lanka and its 

application within the digital environment, and to evaluate the efficacy of the theoretical 

framework proposed in Chapter Two to deal with new challenges. 

This Chapter is divided into four parts. -Part A sketches the development of trade mark 

law in Sri Lanka before promulgation of the present laws in 2003. Part B explores and 

explains the application of present trade mark law of Sri Lanka in general, which gives an 

idea of the specific situation under which existing problems are to be addressed. Part C 

addresses the specific issues that have emerged due to the technological nature of the 

information society and identifies those issues that are yet to be addressed by the 

prevailing intellectual property law in Sri Lanka. Finally, in Part D an attempt is made to 

test the efficacy of the proposed theoretical framework by applying it to the issues 

identified in Part C. 

PART A 

Historical development of trade mark law in Sri Lanka 

3.2 Pre British era 

As pointed out earlier, 3 the available historical evidence in Sri Lanka suggests that there 

were practices in the country to protect marks on goods even before the Western notion 

Frank Schechter, "The Rational Basis of Trade Mark Protection" Harv. LRev. 40 (1927), 813, G. 
Ruston, "On the Origin of Trade Marks, " 7MR 45 (1955), 127, B. G. Paster, "Trade Marks: Their 
Early 11istory, " TMR 59 (1969), 551, Sidney A. Diamond, "The I-listorical Development of Trade 
Mark Law, " TMR 65 (1975), 265, T. D. Drescher, "Ile Transformation and Evolution of Trade 
Marks: From Signals to SymbQls to Myths, " TMR 82 (1992), 301. 

2 Binningham Vinegar Brewery v Powell [ 1897] AC 7 10 at 715. 
3 Para 2.6. 
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of trade marks was introduced. 4 Likewise, it is observed that the Portuguese made no 
irrTact on intellectual property system in Sri Lanka. Hence it is important to consider 

whether the Dutch influenced the then existing intellectual property system in the 

country. 

As observed the Dutch introduced many western legal concepts into the legal system of 

Sri Lanka from 1656-1799.5 A subtle question arises as to why the Dutch did not 

attempt to introduce either the guild system. 6 which at the tiTne regulated quality of 

merchandise and craftsmanship and the use of marks, or some other system for 

recognition of marks into Sri Lanka given their monopolisation of the export trade 

during their period in Sri Lanka. However, an insight can be found from the judgement 

7 of Kapadia v Mohamad . In tl-fis case, Shaw J. observed that 

The right to a trade name or trade mark, and its protection against other traders, 
does not appear to have been considered by the writers on Roman Dutch Law, 
probably because the necessity for such consideration had in those days not 
arisen. Neither does it appear to have been considered in England until 
comparatively recent times, and it is not until the conmrncement of the 
nineteenth century that we find the English Courts of Equity interfering at the 
suit of one trader against another to prevent a person from "passing off' his 
goods as the goods of another! 

Hence, attention should be given to the British period to trace the legislative history of 

trade mark law in Sri Lanka and examine the application of trade rnark law in the 

country. Though the British gained full control over Sri Lanka in 1818 and the 

application of Sinhalese Law and Roman Dutch Law was restricted in favour of English 

law as explained in Chapter Two, 9 no attempt was made to promulgate intellectual 

property law until 1859.10 However, there is no evidence of its application to trade marks 

although Trade Marks Registration Act, 1875 might have extended to Sri Lanka. " 

4 The use of trade marks possibly dates back to the last millennium when craftsmen in India, China 
and ancient Rome used special marks to distinguish their products: WIPO(1998), No. 476(E), p. 60. 
Obviously, Sri Lanka was greatly influenced by the Indian culture and thus it could be argued that 
this document supports the information of stone inscriptions in Sri Lanka. Para 2.7.2 for some 
evidence in this regard. 

5 Para 2.8(E))(I). 
6 Para 2.4 for evidence of the existence of guild system in Sri Lanka. 
7 (1918) 20 N. L. R. 314. 
9 Ibid. at 316. 
9 Para 2.8. (E)(I). 
'0 Exclusive Privileges to Inventors Ordinance, No. 6 of 1859 was the first legislation in relatim of 

intellectual property in Sri Lanka. 
11 There was no provision in this Act that refers to such extension. Infra Para 3.4 and n. 38. 
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The evolution of legislation relating to marks in Sri Lanka can be viewed in five 

generations. The first generation came into force in 1965 with the promulgation of 

Merchandise Marks Ordinance, No. 5 of 1865 and the second with the Trade Marks 

Ordinance, No. 14 of 1888.1'2 The third began in 1925 with the Trade Marks Ordinance, 

No. 15 of 1925 13 whereas the fourth came into force with the enactment of the Code of 

Intellectual Property Act, No. 52 of 1979. The last began with the promulgation of the 

Intellectual Property Act, No. 36 of 2003. 

3.3 First generation 

The Merchandise Marks Ordinance, No. 5 of 1865 (hereinafter 'MMO-1865') was the 

first legislation of the country in relation to marks. No reason was given while presenting 

the Bill to the Legislative Council, the then Parliament. Nevertheless, the Preamble of the 

Ordinance states that the main purpose of the promulgation was to make provision to 

prevent the fraudulent marking of merchandise and the sale of merchandise falsely 

marked for the purpose of fraud. This Ordinance was not, meant to regulate the 

legitimate use of trade marks in the course of business, but to prohibit the falsification 

and forging of trade marks 14 
-- 
andtradedescriptions. 15 Any false indication, description, 

statement as to the quality of goods or quantity was prohibited. 16 It is clear from the 

wordings of sec. 2 of the MMO-1865 that intention to defraud was necessary to 

constitute an offence. 17 Furthemore, the same section covered a situation where a 

person enabled another to defraud. 

The Merchandise Marks Ordinance, No. 13 of 1888 (hereinafter 'MMO- 1888') amended 

the MMO-1865 and the objective was not declared in the Legislative Council. 18 The 

preamble to the MMO-1898 merely stipulated that 'it is expedient to amend the law 

relating to fraudulent marks on merchandise' but no reason was given. Moreover, some 

sections relating to trade marks in the Criminal Procedure Code and the Penal Code were 

repealed by this amendment. 19 

12 The Ordinance, No. 4 of 1890, No. 6 of 1904, No. 15 of 1908, and No. 23 of 1918 amended this 
Ordinance. 

13 The Ordinance, No. 23 of 1932 amended this Ordinance. 
I" Sec. I provided a list of what constitutes a trade mark- 
's Sec. 3. 
16 Sec. 7 and 8. 
17 Sec. 2: 'Every person who, with intent to defraud, or to enable to defraud any person, shall forge or 

counterfeit... " 
Is Proceedings on 14.11.1888. 
29 Sec. 2. 
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The then sec. 467 of Penal Code of Sri Lanka, No. 2 of 1883, defined a trade mark as 'a 

mark used for denoting that goods have been made or manufactured by a person or at a 

particular time or place, or that they are of a particular quality or quantity. '20 Though the 

definition of trade mark was expunged from the Penal Code, sec. 3(4) of the NMO-1888 

made reference to Trade Marks Ordinance, No. 14 of 188821 for a definition of trade 

marks. 72 

Unlike the MMO-1865, under the MMO-1888 sellers who sold goods bearing forged 

trade marks etc and persons who made dies, blocks, machines etc for the purpose of 

forging were exempted from an offence after proving innocence. 23 

The MMO- 18 88 also dealt with fraudulent intention. The court discussed the application 

of sec. 3(2) of the MMO-1888,24 in K. Thyagarajah v D. M. R. Perera. 25 In this case, the 

appellant, a manufacturer of aerated water and mineral water, refilled certain bottles 

belonging to another two corrTanies. The names of those companies were embossed on 

the bottles, but the appellant sold them with attached labels bearing his name and 

address. The Court held that the words 'acted, innocently' pointed to an absence of an 

intention to infiinge the Ordinance. Such intention can only exist where such infraction 

was committed by inadvertence or by mistake of fact and hence the re-filler was liable. 

On another occasion the court looked into the application of sec. 3(2) of the MMO-1888 

in Cader Saibo and Co., v Mowlana. 26 In this case, the defendant, whose name was 

'Maulana', was accused of using the word on paper bags, printed in the same style as 

plaintiff in which customers of his shop took away their goods. The court held that this 

use did not amount to infiingement of plaintiffs trade mark (Maulana for. bags). To 

sustain a conviction for falsely applying a trade mark to goods, the trade mark must be 

applied qua trade mark for bags. Here the bags were merely adjunct to the defendant's 

goods, indicating purchase from his shop. 

Under sec. 5 of the MMO-1888, forging of a trade mark can take place either where a 

person without the assent of the proprietor of the trade mark makes that trade mark or a 

Repealed sec. 467 of the Penal Code of Sri Lanka. Though all types of misuse of trade marks and 
property marks were severely dealt with by the Penal Code before amendments, it was confined only 
to property marks due to this amendment. 

21 Para 3.4. 
22 The term "trade description" was defined for the first time by this Ordinance. 
23 Sec. 3(2) and sec. 7. (cf. sec. 186(2)of 2003 Act). 
24 Sec. 3. 
25 (1961) 62 N. L. R. 308. 
26 (1938) 39 N. L. R. 370. 
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mark so nearly resembling that marks as to be calculated to deceive; or falsifies any 

genuine trade mark, whether by alteration, effacement, or otherwise; and any trade mark 

or mark so made or falsified is in the Ordinance referred to as a forged trade mark 

Thus, the question arises as to whether same mark used on different materials is deemed 

to be forged under the MMO- 188 8. Sri Lankan Court in Abdul Azeez v Seyed Mohamad 

Y27 Buhar held that where a device was registered as a trade mark in respect of Silver 

medals, the registration could not be taken as extending to the use of the same device on 

medals made of other metals. Abraham CJ observed that 

Now, section 3(l)(b) of the Merchandise Marks Ordinance penalizes any person 
who falsely applies to goods any trade, mark, or any mark so nearly resembling a 
trade mark, as to be calculated to deceive, as it seems to me, on analysis, to 
rman this, that a person applies to goods the trade mark of another person or 
some marks which appears to be the trade mark of another person in such a way 
as to lead the public to believe that that mark has been applied to the goods qua 
trade mark, that is to say, to indicate that the goods on which the mark appears 
are the goods of some particular person ... Looked at another way, the device and 
the tablet upon which it is engraved combine to form a 'charnf or an ornament, 
and the device loses its distinguishing characteristic of a trade mark and 
becomes a part of goods to which it is applied. 28 

Ii 29 In Sahib v Muta p the court dealt with the sec. 3(l) and the meaning of "calculated to 

deceive". The court held that to establish that a trade mark is calculated to deceive 

within the meaning of sec. 3(l)(b) of the MMO-1888, it is not necessary to prove that 

there was any intent on the part of the person using the trade mark to deceive any one. 

What is necessary is that there must be something objective in the mark itself, which is 

likely to deceive buyers or user of the article on which it is placed. Furthermore, in 

Macpherson v Brovm & Co ., 
30 the court held that sec. 3(l)(d) of the MMO-1888 did not 

apply where the description was ftilly oral. 

Since all proceedings under the Ordinance were to be conmienced before a Police Court, 

which had power to forfeit the goods, " in Queen v Vaiyapuri, 32 the court examined as to 

whether a District Court had jurisdiction to inquire into and detennine an offence 

punishable under the MMO-1888 when the accused had elected, at the Magisterial 

27 (1938) 39 N. L. P-364. 
28 It seems that Sri Lankan Courts have adopted thenarrower meaning of the sec. 5 of the MMO-1888. 
29 (1933) 34 N. L. P, 231. 
30 (1906) 9 N. L. R. 333. 
31 In Hassim v Musa (1919) 20 N. L. P-15 the court held that it cannot order the forfeiture of the 

articles in relation to which the offence was alleged to have been comrrdtted when a person was 
acquitted from this charge. 

32 (1895) 1 N. L. PL 92. 
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inquiry, to be tried by the District court according to laws made under sec. 3(5) of the 
33 

same Ordinance. The court held that the District court has the jurisdiction to inquire 

into and determine the matter of the prosecution. 

Furthermore, sec. 15 protected the rights of Sri Lankan and British traders by regulating 
34 importation of goods. An inTlied condition as to genuineness was recognised which 

could be waived by agreement with the buyer. Nevertheless, when such waiver was not 

in written form signed by the vendor and accepted by the vendee, the latter could claim 

dainages in respect of non-genuine goodS. 35 

An amendment to the MMO-1888 by Merchandise Mark Ordinance, No. 14 of 1892 did 

not bring major changes, except some provisions in relation to goods sold by length or 

by piece. While introducing this bill, consideration was given to local cloth manufacture 

by hand. An exemption was included since it was thought that hand made cloth would 

never compete with imported goods, nor would they be exported. 36 

The N4MO-1888 as amended was in force until the Code of Intellectual Property Act, 

No. 52 of 1979 . 
37 As observed, the main idea behind the Ordinance was to prevent 

fraudulent marking of merchandise and sale of merchandise falsely marked. MMO-1888 

did not establish a local trade mark system. 

3.4 Second generation 

There, was no domestic legislation directly applied to trade marks until 1888. 

Nevertheless, the initial British legislation on trade marks, the Trade Marks Act of 1875, 

which provided for establishment of a register of trade marks and the creation of trade 

mark rights by registration probably became the country's first legislation on trade 

33 As of the date of this litigation, the District court was higher than the Police court. 
34 According to sec. 15, all goods not made or produced in the United Kingdom or in Sri Lanka to 

which is applied any name or trade mark, being or purporting to be, the name or trade mark of any 
manufacturer, dealer, or trader in the United Kingdom or Sri Lanka, must have added to the name 
or mark in letter as large and conspicuous as any letter in the name or trade mark, of the place and 
country in which the goods were made or produced. Importation of goods without such name or 
trade marks was prohibited. 

35 Sec. 16 provided that in the. case of sale or contract for sale of any goods to which a trade mark or 
mark or trade description has been applied, the vendor shall be deemed to warrant that the mark is a 
genuine trade mark and not forged or falsely applied. This is an implied warranty as to the 
genuineness of the trade mark. This can be waived by the agreement with buyer. 

36 Proceedings on 21.09.1891. 
37 The MMO- 18 88 was repealed by sec. 190 of the, Code. 
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marks. According to Kithsiri Jayasinghe, (the Registrar of Patent, and Trade Marks in 
38 1982) the first registration of a trade mark took place in 1886. 

The second generation of trade mark law started in 1888 when the Legislative Council of 

the country promulgated an ordinance for the registration of trade marks in the island: 

the Trade Marks Ordinance, No. 14 of 188839 (hereinafter '1888 Ordinance'). While 

introducing the Bill to the Legislative Council, no rationale was given. 40 The Preamble to 

the 1888 Ordinance stipulates that the objective was to provide a law for the registration 

of trade marks in the island. According to the 1888 Ordinance, it was made impossible to 

institute any proceeding to prevent or to recover damages for the infringement of a trade 

mark unless it was registered under the 1888 Ordinance. 41 

Even though t1iis enactment did not provide a definition for the term 'trade mark" 42 for 

the first time, characteristics of eligible signs were provided43 and the requirement of 

distinctiveness was recognised. The 1888 Ordinance provided a dual system of 

registration in relation to trade marks, which had already been registered in Great 

Britain. "Thus, any person who had registered a trade mark in Great Britain was entitled 

to register their trade mark in Sri Lanka, which gave retrospective effect to the 

registration. 45 

More hWortantly, restrictions on registration were recognised where a mark was 

scandalous or registration would be calculated to deceive 6 or be contrary to law or 

morality. 47 The 1888 Ordinance was amended in 1890,48 1904 '49 1906,50 1908,51 1915P 52 

38 Kithsiri Jayasinghe, "Trade Marks in Sri Lanka, " WIPO Colombo Symposium, (1982), 179. The 
accuracy of this statement could not be verified since the researcher could not get access to these 
documents. 

39 This Ordinance was amended by the following Ordinances: No. 4 of 1890, No. 6 of 1904, No. 15 of 
1908, and No. 23 of 1918. 

40 Proceedings on 14.11.1888. 
41 Sec. 20. 
42 Nevertheless, the MMO- 1865 provided a definition. 
43 Sec. 2. 
44 Sec. 41. 
45 In Stewart v Silva (1914) 17 N. LR 179, the Court held that "when a trade mark is duly registered 

in Ceylon under the 1888 Ordinance, its proprietor, so far as Ceylon is concerned, is the person who 
has so registered it, and its use by anybody else without his sanction is obnoxious to the Ordinance. 
The same trade mark has been registered in England under the Patent, Design and Trade Marks 
Act, 1883, inasmuch as the provisions of sec. 103 of that Act have been extended to Ceylon, it is 
open to the person in whose favour it is so registered to obtain priority by registration of the same 
mark in Ceylon under our Ordinance; but so long as no steps have been taken to obtain such 
priority, and no proprietorship aliunde is established by anybody, the rights accruing from local 
registration remain unaffected. " 

46 Sec. 15 and 16. 
47 Sec. 24. 
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191g, 53 and 1919.54 Nevertheless, most of these amendments did not bring major changes 

to the trade mark jurisprudence of Sri Lanka. 

3.5 Third generation 

The 1888 Ordinance was repealed and a separate Ordinance was presented to the 

Legislative Council of Ceylon on 29th January 1925. This enactment was the Trade 

Marks Ordinance, No. 15 of 1925 (hereinafter 'TMO-1925 ). 55 The Attorney General 

made the rationale of the Ordinance as follows. 

.... 'Me origin of this Bill was the representation made by the Federation of 
British industries, that certain trade marks were being granted in this Colony 
which were alleged by this Federation to be colourable irritations of British 
trade marks ... As a result of this an examination of the Ordinance was made, 
and it was discovered that Ceylon had allowed herself to lag behind the United 
Kingdom by twenty years or more. This Ordinance is therefore now being 
introduced ... In England the law was completely recast in 1899. Our law is 
therefore hopelessly out of date and it is for that reason that this Ordinance has 
been prepared .... While it bears a few small modifications, it really reproduces 
in tolo the English law ... 

56 

By this Ordinance, the register of trade mark had been divided into two parts. The 

rationale behind this division was that certain marks were unable to meet the stringent 

48 Trade Mark Ordinance, No. 4 of 1890. This Ordinance expanded the essential character of trade 
mark by adding some other particulars to the list. In Shaw, Wallace & Co. v ne Egyptian 
Phosphate Co., Ltd (1923)25 N. L. R. 75 the Court held that as an invented word is allowed to be 
registered as a trade mark not as a reward on merit, but because its registration deprives no member 
of the community of the rights which he possesses to use the existing vocabulary as he pleases. 
Furthermore, the Court held that 'Radiophos' and 'Teraphos' were invented words. 

49 The Trade Marks Amendment Ordinance, No. 6 of 1904. By this amendment an extension of 
sec. 103 of the Patent Design and Trade Marks Act, 1883 (United Kingdom) was made. Thus 
international protection and inter colonial arrangements were provided. Further, Ceylon Legislative 
Council debate on 16.03.1904. p. 30. 

50 The Trade Marks and Designs Ordinance, No. 9 of 1906. This Ordinance made provisions to 
substitute the term Colonial Secretary with Registrar. The Hansard-Ceylon (1905-1906) on 
07.02.1906 and 14.02.1906. (P. 64 and p. 78). 

51 The Trade Marks (Amendment) Ordinance, No. 15 of 1908. This Ordinance provided some 
restriction on registration for cotton piece goods. Ceylon Legislative Council debates on 
09.09.1908. p. 50. 

52 The Patents, Designs and Trade Marks (Temporary Rules) Ordinance, No. 10 of 1915. This 
amendment allowed the Governor in Council to make rules and regulations. Hansard- Ceylon 
(1913-1916) on 17.03.1915. p. 291. 

53 The Trade Marks (Amendment) Ordinance, No. 23 of 1918. This declared that no person had 
exclusive right to the use of any word, letter, numeral, line heading or any combination thereof due 
to the registration of Cotton mark under the previous Ordinances. Ceylon Legislative Council 
minutes on 20.11.1918, p. 262 and debates on 27.11.1918. 

,4 The Alien Enemy (Vesting of Trade Marks) Ordinance, No. 5 of 1919. This provided certain trade 
mark vested in the Custodian of Enemy Property. Ceylon Legislative Council Record on 12.02.1919, 
p. 26. 

55 The TMO-1925 was amended by the Ordinances, No. 23 of 1932, No. 14 of 1941, No. 32 of 1942, 
No. 34 of 1949, No. 55 of 1949, No. 56 of 1949, No. 4 of 1952, and No. 47 of 1953. 

56 Debates 29.01.1925, p. 28. 
107 



requirement for registration but it was nevertheless felt that they deserved some 

protection. Thus, Part B was added to the register. In ten-ns of sec. 7 and sec. 65 the 

criteria for registrability in Part B were less onerous than for part A. To be qualified into 

Part A, a trade mark had to be 'adapted to distinguish' the applicant's good. 

Nevertheless to be accepted into Pan B it was sufficient that the trade mark be 'capable 

of distinguishing' the goods of the applicant from those of others. 57 

Section 65 dealt with the situation where a person was liable for false representations and 

sections 42 and 45 stated that registration was a mandatory requirement to constitute any 

civil action in the court but this did not affect passing off action. In terms of sec. 22, 

associated trade marks were allowed to be registered under TMO-1925- This Ordinance 

also made provisions to restrict registration of a trade mark, which would be contrary to 

law or morality. 58 In addition to the laws contained in the TMO-1925, some rules were 

made by the Governor under the sec-59(l) of the Ordinance. 59 

The State Council passed an amendment to the TMO-1925 from time to time. 60 The 

main objective of the amendment -made 1932 61 was to substitute sec. 61 of the TMO- 

1925 to give priority to some applications . 
62 An amendment made in 1942 63 'to meet any 

emergency wMch may arise as a result of war'. Again, in 1949 the TMO-1925 was 

amended to give effect to the provisions of the Neuchatel Agreement for the preservation 

and restoration of rights of industrial property affected by the war. 64 In 1953, another 

amendment was made to TMO-1925 . 
65 This was a very significant amendment since it 

prohibited the use of religious pictures as trade marks. 

What can be deduced from the above discussion is that the law relating to marks 

introduced by the TMO-1925 focused on trade mark jurisprudence developed in the 

57 Sec. 7 and 65(2) of the TMO-1925. Cf. York Trailer Holdings v Registrar of Trade Marks [1982] 
F. S. R 111. 

58 Sec. 9 of the TMO-1925. 
59 Hansard (Ceylon) Vol. iii, 1926, p. 1336. These rules mainly dealt with procedural aspect of 

registration of trade marks. These rules were amended in 1962. 
60 This chapter consider only the important amendments. 
"' The Trade Marks (Convention) Amendment Ordinance, No. 23 of 1932. 
62 The effect of Ordinance 1932 was that any person who had applied for protection of any trade mark 

in the United Kingdom, (or in any foreign state with the Government of which 11is Majesty has 
made an arrangement under the sec. 91 of the Patents and Design Act, 1907, for the mutual 
protection of trade mark) could apply for the registration of trade mark in Sri Lanka in priority to 
other applicants. Such application should be made within six months from the date of applicatim in 
the United Kingdom of Great Britain or in the foreign state with which the arrangement is in force. 
Sec. 2 of the Ordinance, No. 23 of 1932 and cf. Art. 6quiq"" of Paris Convention. 

63 Patent, Designs, Copyright and Trade Marks (Emergency) Ordinance, No. 32 of 1942. 
64 Patents, Designs and Trade Marks (Neuchatel Agreement) Act, No. 32 of 1949. 
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United Kingdom at that time. The TMO-1925 was designed for an industrial economy 

whereas local industry was still small-scale and domestic. Hence, it is submitted, the third 

generation of trade mark laws in Sri Lanka did consider foreign interests rather than local 

needs. 

it is important to note that the first attempt made in 1964 to introduce a new law for 

trade marks. This was the Trade Marks Act, No. 30 of 1964 (hereinafter "1964 Act"). 

Even though this Act was based on Trade Marks Act, 1939 of England it was the first 

attempt to introduce laws relating to intellectual property by the Sri Lankan legislature 

since Sri Lanka's independence. Paradoxically, this Act did not come into force due to 

the delay of formulating necessary legislation, but the said Act had its own conmiendable 

features e. g. certification n-larks. 

3.6 The fourth generation 

As noted in Chapter One, realising the necessity of expansion of the Sri Lankan economy 

led her to introduce an open market system in the- late 1970s. Consequently, the 

country's trade and industry strategies changed in order to attract more investors. As a 

part of this effort, the government changed some of her laws to face the new era, of 

which Intellectual property law is one. 

The fourth generation of trademarks law began in 1979 with the promulgation of the 

Code of Intellectual Property Act, No. 52 of 1979 (hereinafter 'the Code). " The 

preamble to the Code stated: 

An act to revise, consolidate, amend and embody in the form of a code the law 
relating to copyright, industrial designs, patents, marks, trade names and unfair 
competition and provide for the better registration, control and administration 
thereof and for rnatters connected therewith or incidental thereto. 

While introducing the bill into the Parliament of Sri Lanka, the Minister of Trade and 

Shipping, Hon. Lalith Athulatlunudali said that: 

The Bill governs trademarks, patents, designs, copyrights and the merchandise 
marks ordinance. This is part of our program to update all commercial law in 
this country. There is no point in our talking about improving our economy, 
having more exports and imports if our legal structure is as ancient as the hills 
and does not keep up with modem development. One of the things we started on 
was trying to reform and bringing up to date all comniercial law in this country. 
This is the first step ... 

67 

65 Trade Marks (Amendment) Ordinance, No. 47 of 1953. 
66 This was based on WIPO Model Law. 
67 Hansard of the Parliament of Sri Lanka m 25.05-1979, Column 500. 
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Furthennore, he added that 

... for the first time for marks for service, for any kind of service. You are not 
producing any thing, but say you are having a kind of hotel chain service -I 
suppose cinema distribution night come under that. The service marks are 
protected for the first tin. C. 68 

The above statements indicate that the intention of the legislature was to fill gaps in the 

existing law of the country. 69 

3.6.1 Salient feature in relation to marks 

The Code provided the law, among other things, for the protection of trade marks, 

service marks, collective marks, associated marks, trade names and to protect against an 

act of unfair competition. Section 97 defined the, terrns 'mark' and 'trade mark' amongst 

other things. Section 98 of the Code, provided that marks may consist, in particular, of 

arbitrary or fanciful designations, names, pseudonyms, geographical names, slogans, 
devices, reliefs, letters, numbers, labels, envelopes, emblems, prints, stamps, seals, 

vignettes, selvedges, borders and edgings, combinations or arrangements of colours and 

shapes of goods or containers. The Code contained a provision covering, in particular, 

three-dimensional and colour marksý70 and shape of goods or containers. Section 98(3) 

provided that a mark may consist of a combination or arrangement of colours. 

3.6.2 Objective grounds and third party rights 

Section 99 provided twelve situations where marks were inadmissible to the register on 

objective grounds. Those are functional shapes or forms '71 descriptive signs or 
indication, 72 

generic sips or indications, 73 
other incapacity to distinguish, 74 

morality and 
75 76 

public order, marks likely to mislead, name of an individual or 

68 Ibid., Column 506. 
69 Sec. 190 of the Code repealed all the previous legislation in relation to trademarks, i. e. TMO-1925 

and the MMO-1888. 
70 Case comment on colour marks: Norma Dawson, "The Power of Colour in Trade Mark Law, " 

E. LP. R, (2001), 383. 
71 Sec. 99(l)(a), imposed by the inherent nature of goods or service or by their industrial functions. 

Alison Firth, E. Gredley and S. Maniatis, "Shapes as Trade Marks: Public Policy, Functional 
Considerations and Consumer Perception, " EIRR, (2001), 86. 

72 Sec. 99(l)(b) Signs or indications which may serve to designate the kind, quantity, value etc. 
73 Sec. 99(l)(c). 
74 Sec. 99(l)(d). 
75 Sec. 99(l)(e). This section has its own criteria as to marks which are likely offend the religious or 

racial susceptibility and differs from the corresponding provision of the Model Law. cf. sec. 3(3)(a) 
in the British Trade Marks Act, 1994 prohibits registrability of trade mark which are contrary to 
public policy or accepted principles of morality. 

76 Sec. 99(l)(f). 
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enterprise '77 geograplfical names and SUMameS, 78arn-lorial bearings, flags etc '79official 

signs and haUrnarks of a State, 'Omarks resembling expired, removed, nuuified etc. " 

prescribed words or definition. 82 

Furthermore, sec. 100 dealt with six situations where a mark was not adrnissible because 

of third party right. Those were namely a mark already validly filed or registered by a 

third party, 83 unregistered mark, 84 trade names, " well known marks '860ther rights or 

contrary to prevention of unfair competition, 87 and an unauthorized agent. 88 

During the last 23 years of application of the Code, Sri Lankan courts had the 

opportunity to discuss only one out of the above eighteen grounds i. e. a mark likely to 

mislead the public. 89 

3.6.3 Exclusive rights 

Section 117 stipulated that the registered owner of a mark shall have exclusive rights in 

relation to the mark such as right to use the rnark, 'O right to assign or transmit the 

registration of the mark and right to conclude license contracts. These rights were not 

absolute. 91 Sections 118 and 142 provided limitations on registered owner's rights. 

These limitations are dealt with in detail in the next part of this Chapter. 

3.6.4 Certification Marks 

The Code did not categoricaRy mention certification marks and Geographical 

Indications. However, the Standard Institute of Sri Lanka, was empowered92 

77 Sec. 99(l)(g). When the name of an individual or enterprise does not represent in a special or 
particular manner. 

78 Sec. 99(l)(h). 
79 Sec. 99(l)(i). 
8C, Sec. 99(1)0). 
81 Sec. 99(l)(k). 
92 sec. 99(j)(1). 
83 Sec. 100(l)(a). 
84 Sec. 100(l)(b). 
85 Sec. 100(l)(c). 
86 Sec. 100(l)(d). 
87 Sec. 100(l)(e). 
88 Sec. 100(l)(f). 
89 This will be dealt in the next section. Para 3.7.2. (b). 
90 These rights were extended to prohibit an application or the affixing in Sri Lanka by a third party, 

of a mark or any sign resembling such mark in such a way as to be likely to mislead the public, cn 
or in connection with, goods in respect of which such mark has been registered. Sec. 117(3) as 
amended by Act No. 40 of 2000. 

91 Sec. 118 and 142. 
92 By the Sri Lanka Standard Institution Act, No. 06 of 1984. 
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To make arrangements or provide facilities for the examination and testing of 
products, commodities and materials, including food and drugs, locally 
manufactured or imported, in order to determine whether they comply with the 
Code of Intellectual Property Act, or any other written law dealing with 
standards of quality or otherwise, as well as the examination of processes and 
practices used in the manufacture of locally produced products, comniodities 
and materials. 93 

Section 17(2) of the Sri Lanka Standard Institution Act, declares that 

No mark which is identical with any trade mark registered in respect of any 
cornniodity or product under the Trademarks Ordinance and the Code of 
Intellectual Property Act, as the case may be or which so nearly resembles any 
such trade mark as to be, likely to be mistaken for it, shall under subsection (1)94 
be declared a certification mark in respect of that conunodity or product or any 
similar comniodity or product or in respect of the rnanufacture, production, 
processing or treatment of that commodity or product or any sinfilar commodity 
or product. 

Furthennore, sec. 18 of the Sri Lanka Standard Institution Act prohibits any person from 

registering a mark as a trade mark, which is identical to a certification mark, or so nearly 

resemble as likely to be mistaken for a certification mark. 95 Hence, it is clear that there 

was recognition of certification marks under the Code. 

3.6.5 Protection of trade names 

While defining the term 'trade name' by sec. 96, see. 104(l) provided protection for trade 

names irrespective of registration. " Furthermore, trade names were protected from any 

subsequent use by a third party likely to mislead the public. 97 

3.6.6 Unfair Competition 

The Code made provisions for unfair competition. Accordingly, any act of competition 

contrary to honest practices in industrial or conunercial matters is deemed to constitute 

an act of unfair competition. 98 Subsection 142(2) gave an inclusive definition of acts of 

93 Sec. 3 of the Sri Lanka Standard Institution Act, No. 6 of 1984. 
94 Sec. 17(l) states that 'subject to the provisions of subsec. (2), the Institution may, with the approval 

of the Minister, by notice published in the Gazette, declare any mark which has been accepted by 
the Institution in respect of a standard specification approved by it for any commodity or product, 
or for the manufacture, production, processing or treatment of any commodity or product, to be a 
certification mark in respect of that commodity or product or of the manufacture, production, 
processing or treatment of that commodity or product, and may in like manner abolish or amend 
any such mark'. 

95 The application of the Sri Lanka Standard Institution Act cannot be neglected although there are no 
statistics as to whether any marks have been declared as certification mark under the Act. 

96 Sec. 140(l) of the Code. 
97 Sec. 140(2). 
98 Sec. 142. It seems that subsec. (a), (b) and of 142(2) is a verbatim reproduction of subsec. (3)1 and 2 of 

the Art. 104 of Paris Convention though 142(2)(c) slightly differs from subsec. (3)3 of Art. l&. 
Nevertheless, 142(2)(d) and (e) are novel provisions. 

112 



unfair competition by specifying certain acts, which were included within the meaning of 

that term. 

In terms of sec. 142(2) the creation of confusion by any means with the establishment, the 

goods, service, or the industrial or comn-iercial activities of a competitor will be deemed 

as an act of unfair competition. 99 Likewise, false allegation in the course of trade of such 

a nature as to discredit the estabEshnient, the goods, service, or the industrial or 

commercial activities of a competition will be deemed as an act of unfair competition. '00 

Similarly, false indication of source or appellation of origin as to the nature, 

manufacturing process, characteristics, suitability for the purpose or the quality of 

goodsIOI and false or deceptive indication of the source of the goods or service or the 

identity of their producer, manufacturer, or supplier is deemed to be an act of unfair 

competition. 102 Furthermore, sec. 142 stipulated that making direct or indirect use of a 
false or deceptive appellation of origin or irritating an appellation of origin be deemed to 

be an act of unfair competition. "3 

Examining the application of sec. 142 in Sumeet Research and Holdings Ltd. v Elite 

Radio & Engineering Co., Ltd. 104 the Court referred to Hexagon Ply Ltd v Australian 

Broadcasting Commission 105 and observed that: 

... 'unfair competition' is an extension of the passing off, or, possibly, is a new, 
and independent cause of actiorL It consists of misappropriation of what 
equitably belongs to a competitor... in all these cases, English and American, 
the court has found an element of fraud or inequitable conduct on the part of the 
defendant. Tle very description of the tort "unfair competition" leads one to a 
conclusion that there must be something underhand or sharp in the conduct of 
the defendant. 

Furthermore in Societe Des Produits Nestle S. A. v Multitech Lanka (Pvt) Limited'06 the 

question was whether the use of defendant's 'get-up' was an act of unfair competition 

under sec. 142 of the Code. In this case, the Plaintiff Company had been selling its 

chocolate beans in Sri Lanka under the registered trade mark of "Smarties" in a gaily- 

coloured cylindrical container. The defendant company started to sell similar chocolate 
beans imported from Australia as "Sweeties" (an unregistered/ descriptive trademark) 

99 See. 142(2)(a). 
100 Sec. 142(2)(b). 
Iol Sec. 142(2)(c). 
lo? « Sec. 142(2)(d). 
103 Ibid. See. 142(2)(e). 
104 [1997) 2 Sri. L. R-393. 
los (1975) ALR 233,251-252. 
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and was sold in a coloured oblong box. After considering all the facts, the court 

concluded that defendant's act was contrary to honest practice in industrial or 

commercial matter and thus there was at least an act of unfair competition. 

Dheeraratne, J. observed in Malhotra Intemational (Pvt. ) Ltd., v. Anglo-Asian 

Distributors Ltd., and Another'07 that in order to determine the existence of unfair 

competition, it would not be adequate to consider only the form in which the 

propounded mark is applied for, but a consideration of the actual use of that mark 

becomes necessary in given circumstances; the form in which a propounded mark is 

applied for, by itself, may look 'quite innocuous'. 108 

In Laugfs Lanka Gas (Private) Ltd v Mundogas Lanka (Private) Ltd'o'the High Court in 

Sri Lanka considered whether it amounts to an unfair act when the defendant can use 

plaintiff' s containers bearing Plaintiffs trade mark to refill its gas and sell to a customer 

even if the consumer is aware that it contains the defendant's product. The court held 

that in terms of sec. 142, the defendant's act was an act contrary to honest practice. 

Hence, they issued an enjoining order. 

PART B 

Application of present trade mark law-An overview 

3.7 The fifth generation 

The fifth generation of trademarks law began when the Intellectual Property Act, No. 36 

of 2003 (hereinafter 'the 2003 Act') was promulgated in Septen-ber 2003. While 

introducing the Bill into the Parliament of Sri Lanka, no reason was given as to the 

necessity of the new law. The rationale of the new law can only be inferred from the 

Preamble to the Act. 

The preamble to the 2003 Act states that 

An act to provide for the law relating to Intellectual Property and for an efficient 
procedure for the registration, control and administration thereof, to amend the 
Customs Ordinance and the I-Egh Court of the Provinces (Special) Provisions 
Act... and to provide for matters connected therewith or incidental thereto. 

106 [1999] 2 Sri. L. R. 298. 
107 [2000] 3 Sri. L. R. 117. 
108 [2000] 3 Sri. L. R. 117 at 120. In this case, plaintiff was the owner of the trade mark TOPAZ for 

safety razors and safety blades whereas the defendant was the applicant for the registration of 
'2PAS', '2-PAS' and 'FOBAS' in respect of safety razors and safety blades. The Registrar's 
decision was challenged in this case. 

109 H. C (CIVIL) 58/2003(01). 
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Hence, at the outset it is clear that one of the main objectives of the new law is to 

provide for efficient procedure for registration, control, and administration of intellectual 

property. As will be seen, the 2003 Act does not provide new trade mark jurisprudence 

except in few cases but often reproduces its predecessor verbatirn Hence, earlier case 
law under the Code is clearly applicable. 

3.7.1 Definition of marks 

The basic philosophy of trade mark law lies in the term 'mark'. Marks can be divided 

into different categories because some marks are inherently distinctive in nature. 
Accepting this principle, sec. 101 of the 2003 Act defines the tenn. 'mark' and 'trade 

mark' amongst other things. In terms of sec. 10 1, 'mark' means 'a trade mark or service 

mark'. 'Trade mark' means 'any visible sign serving to distinguish the goods of one 

enterprise from those of other enterprise'. 'Service mark' means 'any visible sign serving 

to distinguish the service of one enterprise from those of other enterprises'. ' 10 

Unlike the Code, the 2003 Act does not provide a Est of types of sign, which are capable 

of operating as trade marks. "' It is submitted this can be seen as a negative feature of the 

2003 Act when there is no developed case law regarding this matter to guide the 

concerned authority in the process of determining the eligibility of a sip for registration. 

3.7.2 Admissibility of marks 

In order to be protected under the law, a sign should be admitted to the register as a 

trade mark. It is proposed to examine the requirements pertaining to admissibility of 

marks under the 2003 Act. All the previous legislation in Sri Lanka had mentioned pre- 

requisites for a mark to be registered. It seems that unless one of those positive 

particulars had been fulfilled, a mark could not be registered under any of those 
legislations. 

Section 102(3) of the 2003 Act gives a non-exhaustive list of possible fonns. Section 103 

provides twelve grounds for refusal of registration under the heading 'ýnarks inadmissible 

on objective grounds. " As with the Code, they are functional shapes or 
f rms, 

112 13 14 
0 descriptive signs or indications, ' generic signs or indications, ' other reasons 

110 cf. Art. 15 of TRIPS. 
I" Para 3.6.1 for the list of types of signs. 
112 Sec. 103(l)(a). 
113 Sec. 103(l)(b). Sri Lankan court discussed this matter under the previous law in Lipton Ltd- v 

Stassen Exports Ltd., C. A. No. 602/92(F). The Court held that the mark was not admissible since it 
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for lack of distinctiveness, 115 morality and public order, 116 Marks likely to niiSlead, 117 

name of an individual or enterprise for lack of distinctiveness, "8 geograplical na=s and 
119 121 

surnames, armorial bearings, flags etc, 120official signs and hallmarks of a State, 
122 

marks resembling expired, removed, -nullified etc. , marks prescribed words or 

defmition. 123 

Furthennore, sec. 104 deals with six situations where a mark is not adn-fissible because of 

a third party right. Those are namely a mark already validly filed or registered by a third 

party, '24 a third party's unregistered mark, 125 trade nameS, 126 well known marks'27 other 

rights and unfair competition, 128 unauthorized agent. 129 

consists of words '? ure Ceylon Tea7' and 'Tacked in Ceylon. " Thus in terms of sec. 99(l)(b) and (h) 
of the previous law, the Code, the marks concerned was descriptive and thus was not registrable. 

114 Sec. 103(l)(c). 
115 Sec. 103(l)(d). 
116 Sec. 103(l)(e). 
117 Sec. 103(l)(f). 
118 Sec. 103(l)(g). 
119 Sec. 103(l)(h). 
120 Sec. 103(l)(i). 
121 Sec. 103(1)0). 
122 Sec. 103(l)(k). 
123 Sec. 103(l)(1): "a mark shall not be registered which consists of any other words or definitions as 

may prescribed". However, the 2003 Act does not provide any prescription, and the Court has not 
made any prescription yet for the same. 

124 Sec. 104(l)(a): "a mark shall not be registered which resembles, in such a way as to be likely to 
mislead the public, a mark already validly filed or registered by a third party, or subsequently filed 
by a person validly claiming priority in respect of the same goods or services or of other goods or 
services in connection with which use of such mark may be likely to mislead the public". This 

section covers third party rights in three situations; 
(a) a mark already validly filed: - 
This means that a mark shall not be registered which resembles, in such a way as to be likely to 
mislead the public, a mark already validly filed for registration by a third party in respect of the 
same goods or service or of other goods or services. 
(b) a mark already registered by a third party. - 
This means that a mark shall not be registered, which resembles in such a way as to be likely to 
mislead the public, a mark registered by a third party in respect of the same goods or service or of 
other goods or services. 
(c) Subsequently filed by a person validly clairning priority in respect of the same goods or service 
or of other goods or services. This means that a mark shall not be registered, which resembles with 
a priority claimer's goods or service in such a way as to be likely to mislead the public. 
Not all the three situations covered under this section are confined only to the same goods or 
service. It does cover the goods or service, which resemble in such a way as to be likely to mislead 
the public. In terms of sec. 102(2) registration of a mark be granted only to the person who has first 
fulfilled the condition for valid application or who is the first validly to claim the earliest priority for 
his application. Thus the m. 104(l)(a) provides to cover both the situations contain in sec. 102(2). 
While applying the sec. 104(l)(a) the Director General has to consider whether that the third parties 
have consented to the registration of such mark. Thus, Director General cannot refuse registration 
on any relative grounds if the third party (the proprietor) of the earlier trade mark consents to the 
registration. 

125 Sec. 104(l)(b). 
126 Sec. 104(l)(c). Hence, when the applicant is not aware or could have been unaware, then the mark 

can be adrnitted under the 2003 Act. However, this sec. does not cover a situation where a mark 
resembles too closely a trade name not used in Sri Lanka but well known in Sri Lanka. 
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Among these eighteen grounds, two require special attention. The first one is 'morality 

and public order' and the second is 'marks likely to mislead the public'. 

3.7.2. (a) Morality and the public order 

Morality and the public order play a vital role in any society in the world. One should not 

be given opportunity to make use of a trade practice, which is capable of hanning the 

social fabric of the society. For the harmonization of the different values of a society, the 

law passes different directives from time to time. Accordingly, the 2003 Act also 

provides guidance in this regard. Accordingly sec. 103(l)(e) covers five situations. 

(a) a scandalous design. 

(b) a mark which is_ contrary to morality. 

(c) a nmrk which is contrary to public order. 

(d) a nwk wNch is likely to offend the religious susceptibility of any con-ununity. 

(e) a mark wbich is likely to offend the racial susceptibility of any community. 

However, it is obvious that it is not possible to define the term 'morality' and 'public 

order'. Since the 2003 Act is silent on this while providing a ground for inadmissibility of 

a mark, the Director General, or the courts must exercise their judgment on each case. "' 

3.7.2. (b) Marks likely to raislead 

Section 103(l)(0 states that a mark shall not be registered, which is likely to mislead 

trade circles or the public. 132 It covers two classes (i. e. trade circles and the general 

public) from likely to mislead as to 

(a) the nature of the goods or services concerned. 

(b) the source of the goods or services concerned. 

127 Sec. 104(l)(d). Sec. 104(2) provides eight criteria that are to be taken into account in determining 
whether a mark is well know. 

128 Sec. 104(l)(e): "a mark shall not be registered which infringes other third party rights or is contrary 
to the provisions of Ch. XXXII relating to the prevention of unfair competition". 

129 Sec. 104(l)(f). The rationale behind this section seems to be the protection of the public as well as 
rights of the trade mark owner who is in another country. Thus, the unauthorized act of an agent 
would result in inadmissibility of a mark under the 2003 Act. 

131 Also sec. 142(6)(b)(ii) stipulates that a certification mark shall not be registered unless, the 
conditions governing the use of the mark are not contrary to public policy or accepted principles of 
morality. 

131 PART C of Chapter Two. 
132 Sec. 3(3)(b) of the British Trade Marks Act, 1994 provides that "a trade mark shall not be registered 

if it is of such a nature as to deceive the public (for instance as to the nature, quality or geographical 
origin of the goods or service). 
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(c) the manufacturing process of the goods or services concerned. 

(d) the characteristics of the goods or services concerned. 

(e) the suitability for their purpose of the goods or services concerned. 133 

This concept arises not only under sec. 103(l)(f) but also (k) (expired marks), 104(l)(a)- 

(d) (third party rights) and sec. 121 (infringement). 

'Likely to mislead' has been recognized by all the trade mark enactments. MMO-1888 

employed the phrase "calculated to deceive" in sec. 3(l)(b). The same phrase was 

employed by sec. 16 of the 1888 Ordinance. TMO- 1925 employed the phrase "calculated 

to deceive"134 while the 1964 Act employed the phrases "calculated to deceive" and 

'likely to deceive or cause confusion. "135The Code dealt with "likely to mislead. ý? 13' The 

2003 Act mentions 'likely to mislead'. Since one of the main objectives of trade mark 
law is to protect the public from deceptive marks, it is worth considering the judgments 

of the Sri Lankan courts in this regard. 

Though until now there are no judgments under the 2003 Act, it is useful to consider 
judgments delivered under the previous laws to ascertain judicial interpretation. 

In Lulanunjee v Aktibalage 137 the court considered the device "Three Cupe' and 'Three 

Stars" and Lascelles A. C. J. pointed out that in trade mark cases the important principle is 

that the trade mark must be looked at as a whole, and regard must be had for what has 

been termed as 'the net impression'. Considering the meaning of 'calculated to deceive' 

the court observed in John Gonsell & Co. Ltd. v Sivaprakasam 138 that colourable 

imitation of a trade mark could be considered as calculated to deceive. In this case, the 

plaintiff marketed soap known as Tarnora' toilet soap, and it was held that the mark 
'Farina' used by the defendant was colourable imitation of the plaintiffs' trade mark and 

thus could be considered as calculated to deceive. Furthermore, the court held that the 

opinion of a witness was irrelevant and inadmissible in deciding whether a mark 

resembled another. 

133 c. f. sec. 15(a) Sale of Goods Ordinance, No. 11 of 1896, (this Ordinance is still in force) provides that 
the seller is bound by an implied condition as to the suitability for the purpose of the goods 
concerned. 

134 Sec. 17. 
135 Sec. 12 and 13. 
136 Sec. 99(l)(f), (k) and sec. I 00(l)(a)-(d). 
137 (1911) 14 N. L. R. 414. 
138 (1910) 15 N. L. R. 33. 
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Mac Donall, C. J., in Sahib v Muthalip 139 observed that: 

To establish calculated to deceive it is not necessary to show that there was any 
intent on the part of the person using the mark to deceive anyone, though this 
may be an elenrmt in question. What is meant is that there is something in the 
mark itself, sonrthing objective, which is apt to deceive? You look to the mark 
itself, to what it is, to what it looks like, to what it contains, and to how it 
compares with the other trade mark put forward, and if there is in the mark itself 
something that is likely to deceive buyers or users of the article on which it is 
placed, then the mark is calculated to deceive, whatever may have been the 
intent or absence of one on the part of the person using it. 

Dalton A. C. J. in Lipton Lt& v Rawther 140 interpreting the words 'calculated to deceive' 

in sec. 19 of TMO-1925 said that a customer can only contrast the mark on the goods 

offered to him with his recollection of the marks as seen and remembered in the article 

and not necessarily in the form as they appear in the register. Considering a device 

consisting of a battle cruiser with the words 'Enterprise Brand' below and a device of a 

steamship with the words 'Steamship brand' it was held that device of "shijY' was a 

prominent feature in both marks and that confusion would result and deception would 

follow. 

In Veeravagoopillai v Saibo 141 Akbar, I considering the choice of a figure of a monkey 

in a standing position sirrfflar to strong man in a standing position for flour observed that 

it was a choice calculated to deceive. Furthermore, his Lordship citing the words of Lord 

Cranworth in Seixo v Provezende 142 observed that what degree of resemblance is 

necessary from the nature of things, is a matter incapable of definition a priori. All that 

the court of justice can do is to say that no trader can adopt a trade mark so resembling 

that of a rival, as those ordinary purchasers, purchasing with ordinary caution, are likely 

to be misled. 143 Maartensz, J. in Lever Brothers v R. M Ranganathan Pillai 144 observed 

that the name 'Rex' on soap was calculated to deceive in relation to the plaintiff's trade 

mark 'Lux. Considering further the size and shape of the conunodity it was held that 

there was a possibility of deception. 

139 Supra note 28 and (1933) 34 N. L. R. 231 at 235. 
140 (1933) 35 N. L. R 129. 
141 (1934) 36 N. L. R. 317. 
142 (1866)L. P-l Ch. 192. 
143 (1934) 36 N. L. P-317at 320. 
144 (1937) 39 N. L. R332. 
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Furthermore in S. H. M. Mohideen et. al., v Registrar of Trade MarkS145 the Court 

considered the term 'calculated to deceive' with the meaning of sec. 17 of TMO-1925. 

Basnayake, A. C. J. observed that: 

No standard test of what is likely to deceive the purchaser can be laid down ... In 
the circumstances of this case we think the test to apply is not whether if a 
person is looking at the trademarks side by side there would be a possibility of 
confusion; but whether the average person who sees the applicants' trade mark 
in the absence of the registered trade mark and in view only of his general 
recollection of the registered trade mark would mistake the applicants' trade 
mark for the registered trademark. 146 

Similarly, in Suby V Sub y 147 the court dealt with the meaning of phrase contained in 

TMO- 1925 but did not interpret the term differently. The court was of the opinion that: 

The words "calculated to deceive' have been held by English courts in 
interpreting the self sarno words in the English enactraents of 1888 as rneaning 
not more than likely to deceive. The English Act of 1938 has replaced the word 
"calculated" with the word "likely" bringing it into line with judicial 
interpretation. Our Ordinance, however, continued to use the sanr, words 
"calculated to deceive" and it seems to me that the interpretation given in the 
judgrnents of our courts to the words "calculated to deceive' as rneaning "likely 
to deceive" derives further justification from the use of the latter words in the 
new English Act. 

Rodrigo, J. observed that 'likely to mislead' and 'likely to cause confusion' are 

alter interchangeable and do not substantively , the IaW. 148 However, the rationale 

prohibiting registration of identical or similar m arks, which are likely to mislead the 

public, was expressed in M. S. Hebtullabhouy and Company Ltd., v Stassen Exports Ltd, 

and another. 149 The court considering the comnient in Callmann's Treatise on Unfair 

Competition, 4ý' Edition, Vol. 3 observed that: 

A boundless choice of words, phrases, and symbols is available to one who 
wishes a mark to distinguish his product or service from others. When a 
defendant selects from this practically unlimited field a trade mark confusingly 
similar to the mark publicly associated with the plaintiff's product, then it would 
appear that the defendant made the particular choice in order to trade upon the 
plaintiff's established reputation. If there is no reasonable explanation for the 
defendant's choice of such a mark though the field of his selection was so broad 
the inference is inevitable that it was chosen deliberately to deceive. 150 

145 (1955) 57 N. L. P-535. 
146 Ibid. at 537. 
147 (1980) 2 S. L. R 65. 
148 Ibid. at70. 
149 (1989) 1 S. L. R. 183. 
150 Ibid. at 191. 
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In the same case, the court held that 'the public' is very properly the public present, 

prospective, local, and foreign. Thus Palikdnar, I observed that: 

The word "public" it was strenuously contended was the public at large and not 
the public of any particular destination. The public was not merely the consumer 
public but the members of the business conununity as well. We do not think that 
it is in accord or harmony with the concept of Trademarks law to take a 
restrictive view of the public and contain them in geographically defined areas, 
or political divisions or countries. 151 

FurtheiTnore, in James Fernando v OIC, SCIB, Negombo 152 the court held that: 

It is not possible to lay down any standard as to the amount of resemblance, 
which may suffice to mislead the public or cause confusion in their minds. Two 
marks when placed side by side may exhibit many differences, yet the main idea 
left on the mind by both may be the sarn, --. A person acquainted with one mark 
and not having the two side by side for comparison might well be deceived, if the 
goods are allowed to be impressed with a similar mark, into the belief that he 
was dealing with goods, which bore the mark with which he was acquainted. A 
critical comparison of the two marks night disclose numerous points of 
difference and yet the idea which would remain with any person seeing them 
apart at different times night be the same. 

The foregoing discussion underlies the facts the Sri Lankan court has considered in 

determining the situations a mark is likely to mislead the public. Although each case is 

decided on its own facts, judges appear consistently to apply a market-based standard in 

deciding what is 'likely to mislead' customers. Although the objective is not a 

particularly high standard, the fact that they pay attention to public interest is a realistic 

approach. This means that the consideration was given to the Sri Lankan market 

behaviour. It is submitted that the wisdom of these judges equally applies to the 

information age and hence new techniques can be added to these precedential materials 

by explicitly considering morality and Buddhist principles. Accordingly judges should 

comply with the principles in determining future cases in Sri Lanka. 

Nevertheless, until now no court has attempted to explicitly consider the immoral aspect 

of such an act, which misleads the public and the possibility to harm. the moral fabric of 

the society. It is submitted that the Court could have considered the morality of the Sri 

Lankan society while delivering judgments in the above-mentioned litigations since they 

are constitutionally bound to uphold the constitutional values. 

151 lbid. at. 193. 
152 [1994] 3 Sri. L. R. 35 at 39. 
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Had the judiciary considered phrases like 'calculated to deceive' and 'likely to mislead' 

since they are making inference to defendant's breach of 'sfia "5' and dishonest practices 
in the marketplace (which contradict the basic moral principles of the country) it would 
have enhanced the intellectual property jurisprudence in Sri Lanka. 

3.7.3 Limits to trade mark rights 

Limitation of registered owners' rights has not been substantially changed throughout the 

trade mark history in Sri Lanka. Examining the provisions in relation to the effect of 

registration in Abdul Aziz v Mohamad Buhary, 154 the court held that when the 

registration was taken for silver medal, the owners exclusive rights did not extend to 

medals made of any other metal. 155 In Kumaravel Nadar et al., v Sokkalal Ram'56 the 

court held that the proprietor of a trade mark was not entitled to prevent the use of a 

similar trade mark by a person who had been a continuous user of it from an anterior 

date within the meaning of sec. 40 of the TMO-1925. This means that rights of prior user 

and honest concurrent user are not precluded by virtue of the registration of a trade mark 

by another. 

Pursuant to sec. 122 of the 2003 Act trade mark owner's rights is not absolute. The 

registered owner cannot preclude third parties from using bona fide their names, 

addresses, pseudonyms, or geographical name or from using exact indications concerning 

the kind, quality, quantity, destination, value, place of origin or time of production or 

supply of their goods or services, in so far as such uses are confined to the good and 

services. Thus third parties can bona fide use names, addresses etc., for the purpose of 

identification or information, but not to mislead the public. Likewise a registered trade 

mark owner cannot preclude third parties from using the mark in relation to the goods 

lawfully manufactured, imported, offered for sale, sold, used or stocked in Sri Lanka 

under that mark, provided such goods have not undergone any change. 

A further Ernitation in the right of a trade mark owner is unfair competition. According 

to sec. 160(2) of the 2003 Act, any act or practice carried out or engaged in the course of 
industrial or conmercial activities that causes, or is likely to cause, confusion'57 with 

153 Para 2.9(c) for the contents of Wla. 
1-54 (1937) 39 N. L. P, 364. 
155 Sec. I 17(2)(a) of the Code and sec. 121(2)(a) of the 2003 Act extended protection to similar goods 

and services. 
156 (1939) 47 N. L. P-149. 
157 According to sec. 160(2)(b) confusion may, in particular, be caused with respect to, among other 

things, a mark, whether registered or not. 
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respect to another's enterprise or activities, in particular, the products or services offered 
by such enterprise, would constitute unfair competition and thereby be prohibited 

regardless of any registered rights proved. Likewise, the rights of the registered owner of 

a trade mark are subject to the provisions in relation to trade names. According to 

sec. 144(2) any subsequent use of a trade name by a third party, whether as a trade name 

or as a trade mark, service mark or collective mark or any such use of similar trade 

name, trade mark, service mark or collective mark likely to mislead the public is 

considered unlawful. Registration is no defence to these provisions. 

3.7.4 Exclusive rights, their inftingement and remedies 

Judges have insisted time and again that the function of the legislature is to make law and 

the only legitimate function of the court in relation to Acts of Parliament is to interpret 

theni 158 In construing a piece of legislation the court traditionally searches for "the 

intention of the legislature" or 'legislative intent. " There is no exemption of the 

application of this theory to interpretation of trade mark legislation in Sri Lanka. As far 

as trade mark legislations are concerned the intention of the legislature in Sri Lanka 

would be protection of the public from deception while protecting the proprietary 

interest of trademark owners. Hence, the duty of the court would be to interpret the law 

to achieve the purpose of the legislation when the Sri Lankan trade mark law is not clear. 

Case law may be used for judicial guidance but there are comparatively few reported 

cases in Sri Lanka. Hence, it is sensible to consider foreip case law when Sri Lankan 

law is broader or similar to corresponding provisions of foreign law. 

It is obvious that the court has to consider essentially two factors in relation to trade 

mark law while considering infiingement action. Firstly, the Ifinitations of the application 

of trade mark law. Trade mark law is territorial in nature. As a consequence of local 

registration, a registered trade mark owner has exclusive right to the use of that nmrk on 

the goods or services for which it is registered'" within the geographical boundary of the 

country in which the mark is registered- 160 The main consequence of this is that the 

domestic court would only be able to award remedy for an infringement in the case of 
domestic rights being infiinged. 

158 E. g. Hatwan and Others v. Rahaman and Others [1993) IS. L. R. 201, Manawadu v. OIC, Police 
Station, Udapussellawa [198512 S. L. R261, Jinawathie v. Emalin Perera [1986] 2 S. L. P-121. 

159 Sec. 12 1. 
160 The exceptions as to intemational protection are made Art. &, Art. 8 and 10b" of the Paris 

Cmvention. 
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Secondly, the jurisdiction of the domestic court has to be considered. In order for the 

court to determine any action against infiingement of trade mark, first the court. has to 

affirm jurisdiction. 161 It is obvious that no person should be required to answer a case 

before an incompetent forun-L Thus, an infiingement action would have to be brought 

before a competent court. Otherwise, the infiingement action would be a failure in the 

first instance due to the lack of jurisdiction of the domestic court. 

After asserting the jurisdiction of court, while keeping in mind the territorial application 

of trade mark, the court has to determine whether there is an inffingement of trade mark 

since not every use of a protected trade mark would be deemed an infTinging use. 162 

A natural person or a legal person may obtain protection of trade mark by registration. "' 

Historically application for registration was deemed to be equivalent to public use of the 

trade mark. 164 Registration of a person as proprietor gives rise to exclusive rights over 

the trade mark. 165 However, the Sri Lankan courts have not defined the term 'exclusive 

use of trademark' under the 1888 Ordinance. Under the TMO- 1925, the person who was 

registered as proprietor of a trade mark had power to assign the same 166 and such 

registration gave exclusive rights to the use of such trade mark upon or in connection 

with the goods in respect of which it is registered. 167 There was no similar provision 

under the 1964 Act although it provided for the assignment and transmission. 16' The 

Code contained provisions regarding the scope of protection granted by the right to a 

trade mark owner. 169 

161 Jurisdiction over civil cases in Sri Lanka: In terms of sec. 9 of the of the Civil Procedure Code of Sri 
Lanka, No. 2 of 1889 as amended by No. 14 of 2000 subject to the pecuniary or other lirnitation 
prescribed by any law, action shall be instituted in the court within the local limits of whose 
jurisdiction- 

La party defendant resides [sic]; or 
2. the land in respond of which the action is brought lies or is situated in whole or in partly, or 
3. the cause of action arises; or 
4. the contract sought to be enforced was made. 

However, as mentioned in Para 1.2.3. Chapter One, jurisdiction in relation to intellectual property 
matters is vested in the Provincial High Courts except in few cases. Given that potential trade mark 
infringement and damage to consumers is spread throughout the country, it is regrettable the 
jurisdiction is limited to the Provincial High Court. It is subm itted that this inhibits achieving the 
purpose of trade make law. 

162 E. g. sec. 121 of the 2003 Act. 
163 Sec. 10 1 read with sec. 106 of 2003 Act. 
164 Sec-18 of the 1888 Ordinance as amended by Ordinance, No. 4 of 1890. 
16-5 Ibid. sec. 19. 
166 Sec. 37(a) of TMO-1925. 
167 Ibid. sec. 38. 
168 Sec. 23-26 of the Trade Marks Act, 1964. Sec. 7 of the Act dealt with infringement. 
169 Para 3.6.3. 
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Under the 2003 Act the rights of a registered owner are exclusive but not absolute 170 and 

are both positive and negative in nature. The rights operate in a positive way and entitle 

the owner to use the mark, to assign or to transTnit the registration of the mark, or to 

conclude licence contracts. 171 The negative aspect of the right is that third parties are 

precluded from doing certain acts in relation to the trademark. 

Under sec. 121 of the 2003 Act unauthorised use of the mark by a third party is precluded 
in five situations. Firstly, any use of the mark itself for the same goods or service in 

respect of which the mark is registered. This situation is relatively simple since it involves 

identity of the mark and of the goods or service concerned. 172 It seems that the trade 

mark owner is not required to demonstrate that such use is likely to n-Aslead the public. 

Secondly, any use of a sign resembling the mark, in such a way as to be likely to mislead 

the public on the same goods or services, in respect of which the mark is registered. Here 

the law requires a degree of resemblance, which tends to mislead the public. 171 nuS , the 

owner must establish the fact that it is likely to mislead the public. 

Tbirdly, any use of the mark itself or a sign resembling it (in such a way as to be likely to 

mislead the public) for the goods or services other than those in respect of which the 

trade mark is registered or similar goods or services, provided such use is likely to 

mislead the public. 174 In this situation, though the use of mark is taking place for different 

goods and services such use of mark is likely to mislead the public. In terms of the above 

second and third -situations, 
it can be said that there is no need of actual confusion to 

constitute trade mark hiffingement. Hence, likely to mislead the public is enough. 175 

The fourth situation is declared by sec. 121(2)(b) of the 2003 Act. According to this 

section it is clear that trade mark is protected against any other use of the mark itself or 

of a sign resembling it, if the use is made without just cause and is effected in conditions 

likely to be prejudicial to the interest of the registered owner of the mark. 176 Under this 

provision, 'likely to mislead the public' is not required. It is clear that the uses of well- 
known marks 177 are protected under sec. 121(2)(b) in a situation where well known 

170 Sec. 122 (limitation of rights) and sec. 160(unfair competition) of the 2003 Act. 
171 Sec. 121 (1)(a), (b)and (c). 
172 Sec. 121(2)(a). 
173 Sec. 121(2)(a). 
174 Sec. 121(2)(a). 
175 Table One. 
176 Ibid. sec. 121(2)(b). 
177 Norma Dawson, 'Famous and Well-Known Trade Marks -Usurping a Comer of the Giant's Robe, 

IPQ, 4 (1998), 350-382. 
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marks are used in respect of different goods. 178 Furthermore, the same section precludes 

third parties from using trade names resembling the mark without just cause and under 

conditions likely to be prejudicial to the interest of the registered owner of the mark. 

It is submitted, as the following table shows that overall the application of sec. 121(2)(b) 

of the 2003 Act is arguably broader than corresponding provisions of the United 

Kingdoni/EU and USA law. 

SriLanka UK USA TRIPS COMMENTS 
ON SRI 
LANKAN 
LAW 

Provision Sec. 121(2)(b) Sec. 9(1) and 10(3) Sec. 1125(c)(1) Art 16 and 6 bk Roman Dutch 
of 2003 Act of TM Act, 1994 & (2)of of Paris Law can also be 
(registered (registered trade Lanham Act Convention applied 
trade marks)'80 (independent of 
marks) 

179 
registration) 

Consent ... without Sec. 9(1) lack of Art. 16 (1) Comparable 
consent... consent 

implied by 
equity 

Type of use ... *. any other use in the course commercial use use in the course broadest 181 

use... of trade oftrade 

Sign or ... mark or of sign identical with already famous identical or 
mark a sign or trade or similar to mark (does not similar signs 

name have to be Art. 16(1) 
resembling... registered) 

Products no limit goods or services no limit no similar- no limitation on 
for which the provided products 
mark is not connection 
registered (case when it is not 
law'82also similar similar 
products) Art. 16(3) 

178 This type of infringement is similar to the United States concept of trade mark dilution. Dilution 
can occur in two situations i. e. blurring and tarnishment. Blurring occurs when companies use the 
plaintiffs trade mark on other kinds of goods and service. Because of this, unique and distinctive 
significance of the mark to identify and distinguish, one source may be diluted and weakened. 
Tarnishment occurs when the defendant uses the trade mark in a way that degrades the positive 
associations with the mark, thus diluting the quality of the mark. Deere & Co. v. MTD Prods., Inc., 
41 F. 3d 39,42 (2d Cir. 1994), Data Cent., Inc. v. Toyota Motor Sales, U. S. A., Inc., 875 F. 2d 1026, 
1031 (2d Cir. 1989). Also J Thomas McCarthy, McCarthy on Trade Marks and Unfair Competition 
4'h (edn) (USA: Tbomson West, 2004) § 24: 68,24: 95. 

179 Unregistered mark as trade name or under unfair competition. 
"0 Sec. 56 unregistered well-known foreign marks, but local presence. 
18, Since there is no requirement of use in commerce or similar, it gives wider opportunity to the 

application of this section. 
182 E. g. Adidas-Salomon AG andAdidas Benelux BVv Fitnessworld Trading Ltd [20041 E. T. M. R. 10 

and Davidoff & Cie SA v Go/kid Ltd (C292100) [2003] 1 C. M. L. R. 
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Reason without just without due wilfulness to 
cause cause, sec. 10(3) damage 

Effect on conditions unfair advantage 
183 dilution , no interests of the broaderl'sthan 

whom or likely to be or detriment to the effect against owner of UK but similar 
what prejudicial to distinctive registered trade registered trade to TRIPS 

the interest of character or mark owner mark likely to 
the registered reputation of the (sub sec. 3)1 84 be damaged 
owner trade mark 

Marks with implicit Sec. 10(3)-yes famous "well-known broadest 
a reputation 

86 
marks' marks"Art. 16(2) 

On the part not specific case law' 87 says confusion is not Art. 16(3) broader'88 than 
of the that confusion is necessary for 4-connection7' TRIPS and LJK 
public not necessary for injunction 

sec. 10(3)-Art. sec. 43(c )+ 
5(3)of Directives wilfulness for 

compensation/ 
destruction 
43(c)(2), (15 
USCA 1125) 

Table One- Comparison of Mecific provision in Sri Lankan. UK and USA law 

The fifth situation is sec. 121(3). All the above instances of infiinging use by implication 

involve activity in Sri Lanka. However, application"' or affixing in Sri Lanka by a third 

party, of a mark or any sign resembling such mark in such a way as to be likely to 

mislead the public, on or in connection with, goods (whether intended for sale in Sri 

Lanka or for export) in respect of which such mark has been registered is also 

probibited. "0 

183 McCarthy, sec. 45 [App. Al-88] for the meaning of dilution. 
'" Defences of fair use, comparative advertising and news reporting. Sec. 43 (c)(4) [App. A 1 -75]. 
185 71his part is broader than UK and USA law for two reasons. Firstly, though it is not explicit in 

sec. 160, it can be argued that 'prejudicial to the interest of the registered owner' can be interpreted 
to include Roman Dutch law principles such as undue enrichment, aquilian action and to include 
Buddhist principles, which condemn such conduct. Secondly, sec. 22(2)(b)provides that damages in 
the case of infringement of copyright should be calculated by referring to loss suffered as a 
consequence of the act of infringement. When apply the analogy of this application to trade mark, it 
is submitted, Sri Lanka law is broader than that of UK and USA law. 

186 In determining whether a mark is distinctive and famous, a court may consider factors such as, but 
not limited to - (A) the degree of inherent cr acquired distinctiveness of the mark; (B) the duration 
and extent of use of the mark in connection with the goods or services with which the mark is used; 
(C) the duration and extent of advertising and publicity of the mark; (D) the geographical extent of 
the trading area in which the mark is used; (E) the channels of trade for the goods or services with 
which the mark is used; (F) the degree of recognition of the mark in the trading areas and channels 
of trade used by the marks' owner and the person against whom the injunction is sought; (G) the 
nature and extent of use of the same or similar marks by third parties; and (H) whether the mark 
was registered under the Act of March 3,188 1, or the Act of February 20,1905, or on the principal 
register. (Sec. 1125(c)(1). 

187 E. g. Pfizer L. Id v Eurofood Link (UK) Ltd [2001] F. S. R. 17, ECJ in Sabel BVv PuniaAG [1998] 
R. P. C. 99. 

188 Since there is no necessary public to be confused, it is submitted this provision is broader than US. 
189 Sec. 192 lists situations, which are deemed to be application of marks. 190 Sec. 121(3). 
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The 2003 Act further provides that any person who wiffiffly inffinges the rights of any 

registered owner, assignee, or licensee of a mark shall be guilty of an offence and would 
be liable to a fine and imprisonment. "' Siinilar to sec. 159 of the Code, 192 2003 Act 

includes a provision to exempt certain persons from the offence. 193 

3.7.5 Certification Marks 

Chapter XM of the 2003 Act deals with Certification marks-194 Section 142 of the 

2003 Act provides that provisions relating to marks shall apply to certification marks. In 

terms of sec. 10 1 'certification mark' means a mark indicating that the goods or services 

in connection with which it is used are certified by the proprietor of the mark in respect 

of origin, material, mode of manufacture of goods, or performance of service, quality, 

accuracy or other characteristics. According to sec. 142(2), a certification mark is any 

visible sign serving to distinguish the goods or services which are certified from those 

which are not certified. 

Section 142 of the 2003 Act creates a complicated situation since it has not abolished or 

amended the relevant provisions of the Sri Lanka Standard Institution Act-'9' One could 

argue that since the Code has been repealed by the 2003 Act, Sri Lanka Standard 

Institution Act has no effect. It is submitted that had the legislature intended to abolish 

the application of those provisions in the Sri Lanka Standard Institution Act, they would 

have done so in the same manner as the 2003 Act made amendments to other legislations 

such as Customs Ordinance, High Court of the Provinces (Special) Provisions Act. Since 

it is doubtful as to who has the legal authority to certify marks, the position of 

certification marks remains unclear. 

The 2003 Act provides registration of certification mark including sign or indication, 

which may serve in trade to designate the geographical origin of the goods and.. 

serviceS196 while extending the application of the general provisions to certification 

r=kS. 197 

191 Sec. 184. 
192 This provision is similar to that of first generation trade marks law cf. sec. 3(2) and 7 of the MMO- 

1888. 
193 Sec. 186(2)-innocent infringers who have taken all reasonable precautims and cooperated with the 

prosecution. 
194 Para 3.6.4. Generally, Norma Dawson, Certification Trade Marki - Law and Practice (London: IPP, 

1988). 
195 Para 3.6.4. 
196 Sec. 142(3). 
197 Sec. 142(l). 
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3.7.6 Coflective Marks 

Similar to its predecessor, the 2003 Act provides protection for collective marks. 
Chapter XXVIII deals with collective marks. In terms of sec. 101 'collective marks' 

means 'any visible sign designated as such and serving to distinguish the origin or any 

other comimn characteristic of goods or services of different enterprises which use the 

mark under the control of the registered owner'. Furthermore, sec. 138(2) states that 

sec. 10 1 shall be construed as to distinguish goods and services of the enterprise which 

use the coUective marks from those of other enterprises. 

Though sec. 103 prohibits registration of sign or indication, which may serve, in the 

course of trade, to designate place of origin of goods or services, sec. 138(3) allows 

registration of such sips when it constitutes a collective mark. Nevertheless, the owner 

of such mark is not entitled to prevent others from using such signs or indications in 

accordance with honest practice in industrial and commercial matters. The application of 

these provisions is yet to be seen. 

3.7.7 Trade names 

Three legislation namely, the Business Names Act, No. 7 of 1987198, the Companies Act, 

No. 17 of 1982, and the 2003 Act governing the law relating to trade names in Sri Lanka. 

Section 2 of the Business Names Act provides for the compulsory registration of a 

business name, where such name does not consist of the true fiffl names of all persons 

carrying on the business individually or as partners. In terms of sec. 45 of that Act, 

'business name' mans the name or style under which any business is carried on, whether 

in partnership or otherwise, and includes a vilasaTn'9' 

Section 21(l) of the Business Names Act provides that the Registrar of Business Names 

should refuse registration of a trade name, which is contrary to any law for the time 

being in force, or is a business na= the use of which is proluibited under sec. 8 such as 

198 17his is a successor of Business Names Ordinance, No. 6 of 1918 as amended by Ordinances, No. 27 
of 1919 and No. 8 of 1938. 

199 'Vilasam' has been used by some members of the business community in Sri Lanka from early days. 
As observed by Lascelles CJ in Sornasundaram Chetty v Arunasalarn Chetty (1914)17 N. L. R. 257, 'it 
is true that our court have frequently recognized the custom of Natucottu Cbetties trading in Ceylon 
with regard to signing commercial documents. The firm has a vilasarn or trade style consisting 
usually of the initials of the firm, and an agent signing in Ceylon on behalf of his firm usually 
prefixes these initials to his oAn name'. Wass v Samarasinghe (1917)19 N. L. R. 29, The Chartered 
Bank of India, Australia and China Lid. v Palniappa Chetty (1917)19 N. L. P-417, Arunasalam v 
Somasundaram (1918)20 N. L. R. 321. 
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misleading the public. 200 Nevertheless, the same section provides that the registration of a 

business name under this Act shaR not be construed as authorizing the use of that nan-le if 

apart from such registration the use thereof could be prohibited. 

Incorporation of business is voluntary under Sri Lanka law except in the situations 

contemplated under sec. 426.7'0' Section 19(l) of the Companies Act precludes 

registration of a company "by a name which is identical with that by which a company in 

existence is already registered, or so nearly resembles that name as to be calculated to 

deceive. " Hence, it only applies to the case of taking names of subsisting company 

already registered. 

According to see. 101 of the 2003 Act 'trade name' means "the name or designation 

identifýing the enterprise of a natural or legal person. " However, a name or designation 

is not admissible as a trade name if it is contrary to morality or public order702 or likely to 

offend religious or racial susceptibility of any conununity or likely to mislead trade circles 

or the public as to the nature of the enterprise identity by name. 203 

The 2003 Act specifically provides protection for trade names even prior to or without 

registration against "any unlawful act comniitted by a third party. 11204 Furthermore any 

subsequent use of a trade name (whether as a trade name, trade mark, service mark or 

certification niark) by a third party likely to mislead the public will be deemed 

unlawful. 205 Since the 2003 Act does not provide infiingernent provision or confer any 

criýninal or civil sanctions against 'unlawful act', it could be argued that this would 

amount to breach of statutory duty. In the absence of infringement provisions, it is 

submitted that infiingement provision of the Business Nm-ies Act should therefore be 

applied to unregistered business names. 206 

20D Sec. 8(1)(b) prohibits, among other things, carrying on business in Sri Lanka under a business name 
if by reason of its nature or the use to which it would be put is contrary to morality or public order 
and is likely to offend the religious or racial susceptibility of any community or is likely to mislead 
trade or business circles or the public as to the nature of the trade or business identified by that 
name. 

201 Sec. 426(l)"No company, association, or partnership consisting of more than twenty persons shall be 
formed outside Sri Lanka, for the purpose of carrying on any business that has for its object the 
acquisitim of gain by the company, association or partnership, or by the individual members 
thereof, unless it is registered as a company under this Act or under some other enactment. " 

202 Again this emphasises the moral character. 
203 Sec. 143. 
204 Sec. 144(l). See Art. 8 of Paris. 
205 Sec. 144(2). 
206 It is submitted that it could be argued that trade names in Sri Lanka can be protected by analogy 

with sec. 8 of the Business Names Act. Moreover, since the 'unlawful act' might be contrary to the 
Buddhist principles and also meet the requirements of Aquilian action, it is possible to apply 
Buddhist principles and Roman Dutch Law to protect trade names in Sri Lanka. Para 2.11. 
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In terms of sec. 145 of the 2003 Act, a trade name may be assigned or transmitted 

together with the assignment or transmission of the enterprise or part of the enterprise 
identified by that name. Nevertheless, such assignment or transmission is deemed to be 

invalid if the purpose or effect thereof is to mislead the public, in particular in respect of 

the nature, source, manufacturing process, characteristics or suitability for their purpose 

of goods or services to which the name is applieCL207 

According to the above mentioned provisions of the 2003 Act, it would seem that a trade 

name is afforded protection simply on priority of use without any need for registration 

even where registration is compulsory under Business Names Act or Companies Act. 208 

As yet, there is no judicial opinion or academic clarification made available in Sri Lanka 

as to the interaction of these provisions in the legal system 

3.7.8 Geographical Indications 

Chapter XXXIII of the 2003 Act provides for the protection of agricultural products, 

foods, wines, and spirit under Geographical indication . 
209 Nevertheless, the Act does not 

define the term. Hence, it is submitted that Sri Lanka should follow TRIPs definition. 210 

Section 161 stipulates that any interested party is entitled to prevent the use of 

geographical indications to mislead the public, prevent any use which constitute an act of 

unfair competition, and use to identify goods etc not originating in the place indicated by 

the geographical indication in question. 'Me interested party is entitled to injunction and 

any other appropriate relief . 
211 

Although, sec. 161 deals specifically with wines and sprits, in practice such is not 

produced in Sri Lanka. Apart from fulfilling TRIPS obligation, 212 the legislator could 

have emphasised other products more important to Sri Lanka such as 'Ruhunu curd' 

(comes from down South), 'Ambalangoda masks' (comes from a place in the south) and 

'Dumbara juggery' (comes from a hilly area of the country). This is another clear 

example for incorporation of provisions of foreign law into Sri Lankan law without due 

consideration to the local situation. 

207 Sec. 123(2) read with sec. 141(2). 
208 Sec. 144(l): "Notwithstanding the provision of any written law providing for the registration of a 

trade name, such name shall be protected, even prior to or without registration, against any 
unlawful act committed by a third party. " Sec. 144(2) deems as unlawful uses of trade name likely to 
mislead the public. 

209 Norma Dawson, 'Locating Geographical Indications? Perspectives from English Law', 7MR, 90 
(2000), 590-614. 

210 Art. 22. 
211 See. 161(4). 
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3.7.9 Passing off 

The concept of passing off has been recognized by Sri Lankan courts from the beginning 

of trade mark law. It has never been introduced by statute. In Kapadia v Mohamad213 the 

Court held that, although passing off actions were not especially reserved in the Trade 

Mark Ordinance, such an action could be maintained under the law of Sri Lanka. 

Furthermore, the Court held that in passing off actions it is not necessary to prove actual 

fraud; all that is needed is to show that the defendant has represented his goods to be the 

goods of the plaintiff. 214 

In Hollandia and Anglo-S%Iss Condensed Milk Co. v The Nestle and Anglo-Swiss 

Condensed Milk Co 215 the court held that even though both marks had the figure of a 

female, the mere possibility of deception by passing off is not a sufficient ground for 

reftising registration of the mark. In Cheseborough Manufacturing Co. v Kudhoo ? 16 the 

Court, referring to Kerly on Trademarks, 5th (edn), p. 472, observed that in an action for 

infiingement, the plaintiff can rely only upon the iniitation of his registered mark, while in 

an action for passing off he may rely on other things, or on additional things, which are 

connected with his trade or goods. 

For example, in Lever Brothers v R. M. Ranganathan Pillae 17 the plaintiff was the 

proprietor of the trade mark "LUX"' in respect of perfumed toilet soap. The soap 

inTorted by the defendants was contained in a wrapper with the word 'REX. " Since the 

salient features of the wrappers were the same, the court held that the marks of the 

wrapper on the soap imported by the defendant were calculated to deceive and hence to 

pass off. 

In Little Oriental Balm & Pharmaceuticals Lttl. v Ussen Saibo218 the Court citing the 

observation made by Cotton, W. in Lever v Goodwin, 219 held that 

There rnay be no rnonopoly for the individual things, but if they are so combined 
by the defendant as to pass off the defendant's goods as plaintiffs, then 
defendants have brought themselves within the old common law doctrine in 

212 Art. 23. 
213 (1918) 20 N. L. P-314. 
214 (1918) 20 N. LR314 at 315. 
215 (1923) 24 N. L. P-396. 
216 (1928) 30 N. L. P-161 at 163. In this case an appeal was made to expunge a trade mark from the 

register m the ground that it resembled the respondent's trade mark so clearly that it was calculated 
to deceive. 

217 (1937) 39 N. LPL 332. 
219 (1939)XIVC. L. W. 152. 
219 (1987) 36 Ch. D 1. 
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respect of which equity will give to the aggrieved party an injunction to restrain 
the defendants from passing off their goods as those of the plaintiffs. 

All above-mentioned cases show that recognition of passing off in Sri Lanka developed 

before the introduction of the Code in 1979, in parallel with its development in the 

United Kingdom 

However, during the 23 years of application of previous law, the Code, 220 the Sri Lankan 

court referred to passing off only in three occasions. 221 Importantly, in the Sumeet 

Research and Holdings Ltd. v Elite Radio & Engineering Co., Ltd 2Z2 the court referred 

to Hexagon Pty Ltd. v. Australian Broadcasting Commission 223 where the Australian 

court held that unfair competition is an extension of the doctrine of passing off, or, 

possibly, is a new and independent cause of action. 224 

The Sri Lankan court concluded that 

... it is premature for this Court to attempt a definitive interpretation of section 
142, and its relationship to section 117; but it is quite clear that serious 
questions, of n-ixed fact and law, arise for consideration in the District Court, 

with little assistance from local precedents. 225 

Neither judicial decisions nor academic opinion being available in Sri Lanka as to 

whether unfair competition was an extension of passing off action, it remains open as to 

whether the 2003 Act expressly recognized the concept of passing off. Hence, it 

warrants examining provisions relating to unfair competition under the 2003 Act to 

determine whether the concept of passing off is extended under the concept of unfair 

competition. However, it is subrnitted whether or not unfair competition is broader than 

passing off it must include passing off and consequently old cases are relevant for the 

interpretation of new law. 

3.7.10 Unfair Competition 

According to the 2003 Act, any act or practice carried out or engaged in, in the course 

of industrial or commercial activities that is contrary to honest practice is deemed to 

220 The Code was base on WIP0 Model Law. Para 3.6. 
221 Ceylon Tea Marketing lid. v Prepacked Exports (Pvt) Ltd. and Others (1998)2 S. L. R. 146, Suby v 

Suby (1980)2 S. LR-65 and Sumeet Research and Holdings Ltd v Elite Radio & Engineering Co., 
Ltd. (1997) 2 S. L. R393. 

2n (1997) 2 S. LR393. 
223 (1975) AILR 233. 
224 Para 3.6.6. 
225 Sec. 142 dealt with unfair competition whereas sec. 117 dealt with the exclusive rights of a trade 

mark owner. 
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constitute an act of unfair competition. 226 Furthermore, the 2003 Act stipulates that the 

provisions of unfair competition apply independently of, and in addition to, other 

provisions of the Act protecting trade marks. 227 

Subsection (2), (3) and (4) of sec. 160 give an inclusive definition of acts of unfair 

competition by specifying certain acts, which it included within the meaning of that term 

Accordingly, any act or practice carried out or engaged in, in the course of industrial 

commercial activities: 

(a) that causes or is likely to cause confusion with respect to a mark, a trade name, a 

business identifier other than a mark or trade name, the appearance of products or 

services, a celebrity or a well-known CharaCter. 228 

(b) that damages or is likely to damage the goodwill or reputation of another's 

enterprise, whether or not such practice actually causes confusion. 229 

(c) that misleads or is likely to mislead, the public with respect to manufacturing process, 

suitability of a product or service for a particular purpose, the quality, quantity, or other 

characteristic of products or service, the geographical indication of products or service, 

the conditions on which products or services are offered or provided, the price of the 

product or service 230 constitutes an act of unfair competition. 

Moreover, false or unjustifiable allegation in the course of industrial comniercial 

activities that discredits, or is Ekely to discredit, an enterprise of another or the. activities 

of such enterprise is deemed as an act of unfair competition. 231 The application of these 

provisions is yet to be seen. However, it can be argued that when these provisions are 

applied with Aquilianaction it would provide proper protection. 7,12 

As observed by the English Court in Reckitt & Colman Ltd v Borden InC"3 three 

elements that a plaintiff must show in order to prove passing off i. e. goodwill or 

reputation attached to the goods or services, misrepresentation by the defendant to the 

226 Sec. 160. See Art. l&'of Paris Convention. Also, Ch. lV of WIPO, Protection Against Unfair 
Competition (Geneva: WIPO, 1994). 

227 See. 160(l)(b). 
228 Sec. 160(2)(b). 
229 Sec. 160(3)(a). Here the Act stipulates that damage to the good will or reputation of another's 

enterprise may results from the dilution of good will or reputation attached to a mark, trade name 
etc. Para 3.8.3. (a) for dilution. 

230 Sec. 160(4)(b). 
231 Sec. 160(5)(a). 
232 Para 2.11 for the requirement for an aquilian action. 
233 [1990] lAll ER 875. 
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public (whether or not intentional) leading or likely to lead the public to believe that the 

goods or services offered by him are goods or services of the plaintiff and loss or damage 

as a consequence. Though the 2003 Act does not expressly provide protection for 

passing off, sec. 160 seems to be an extended form of passing off since see. 160(2), (3) 

and (4) are dealing with, among other things, all requirements that constitute an act of 

passing off. Since these provisions are broader than protection given against passing off, 

for example not all forms requires misrepresentation, it is submitted that unfair 

competition provisions of the 2003 Act can be considered as an encompassing or 

integration of the passing off action with the unfair competition provisions introduced by 

the previous law, the Code. 234 

PART C 

Application of trade mark law in cyberspace 

3.8 Introduction 

As noted in Chapter One, the rapid emergence of Internet technologies and cyberspace's 

exponential growth has created many novel issues in relation to application of traditional 

laws such as contract, banking and evidence promulgated in a society where almost all 

transactions took place offline. 235 As far as intellectual property is concerned, the 

application of trade mark law in cyberspace is one of the main issues which created 

problems for law-makers nationally and internationally as well. Since Sri Lanka is 

becoming a "Cyber Island" and "releconnnunications HuV' in South Asia by developing 

infonnation conmiunication systems, it is vitally important to examine the application of 

trade mark laws in the inforination age. 

3.8. (I)(a) Methodology to be applied 

The five-step methodology proposed in Chapter two should be applied to the 

application of trade mark law in Sri Lanka to detennine whether the present law is 

adequate to address special issues arising in the information age or whether Sri Lanka 

requires a new law. However, in this process the court should not confine itself to the 

application of a single step but to synthesise more steps to provide proper protection. 
Especially STEP 1 should be considered along with STEP 5 where there is more latitude 

to apply Roman Dutch Law principles and other areas of IaW236 to protect trade marks. 

234 cf. sec. 142 of the Code. 
" Para 1.1. 
236 E. g. application of sec. 160 of 2003 Act along with Aqulian Action. Para 3.8.9. 
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3.8. (I)(b) Potential infringement of trade marks in CyberspaCeZ37 

As discussed earlier in this Chapter, the essential function of trade mark is to identify the 

source of goods or service one from another . 
238 Nevertheless, the rationale of trade mark 

law is to protect the trade mark owner wHIe protecting the public from deceptive and 

misleading trade marks practices as well. To achieve the former objective, the trade mark 
law has given the right to trade mark owner to exclude others from using marks 
belonging to him without his consent. The economic object of such protection would be 

to protect the promotional aspect of the trade mark known to consumers and thereby 

prevent consumars from confusion while preventing unfair practices that would amount 

to misappropriation of another's good will. The concept of protection of trade marks is 

focused on the notion of 'use of mark'. Hence, the subtle question arises as to whether 
tnew use' of trade mark in cyberspace would tend to harm the value of the mark to the 

original owner. On the other hand, as far as consumers are concerned the question arises 

as to whether such use on the Internet would be deceptive and misleading since the 'use' 

is not perceived by consumers in many instances. 

Admittedly, clashes of trade marks rights are unavoidable on the Internet. Possible 

clashes of trade mark on the Internet can arise in many situations, such as where the 

same trade mark is owned and used by different persons in respect of different goods or 

services offered via the Internet. Another situation arises where the same mark is owned 

by different persons in different countries in relation to the same goods or services 

offered via the Internet. 

Nevertheless, these situations can be considered as unintentional clashes of trade marks, 

which arise only due to the specific technicality of cyberspace. It is obvious that both 

situations are not confined to the Internet and may occur in offline transaction as well. "' 

In practice, the first situation does not create important issues since many websites 

contains disclaimer notices. The second situation also can be avoided by sinTly stating in 

a notice that the goods in question are not available for sale in that country. The efficacy 

of this will depend on two factors: the laws of individual countries involved and facts of 

1217 Cyberspace is a metaphor for describing the non-physical terrain created by computer sYstern- 
Webopedia at http: //webopedia. com/TERNycicyberspace. htrlil (Accessed: 01.12.2004). 

238 Sec. 101. 
239 A same trade mark can be used in different country for the same goods or service. In Pitman 

Training Ltd v Nominet UK [1997] F. S. R 797 the court looked into this matter and concluded that 
no passing off arose since they were concurrent users. 
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any particular case. What use of a trade mark in one country may amount to trade mark 
infiingement may be different in another country. 240 

Having understood the general problematic areas of use of trade marks on the Internet, 

the rest of this Chapter will focus on those issues, which arises as a result of intentional 

use of trade mark in different ways: as domain names, as meta tags, spamýning, linking 

and framing, sale of trade marks as keywords, pop-up advertisements and 

mousetrapping. More importantly, mouse trapping is also very much related to the 

present discussion. As will be seen these kinds of use arise not just because of the special 

character of the medium but due to the intention behind the use. 

3.8.2 Domain Names 

It is well known that there are two ways to get access to a website. One way is to use 

keywords and search engines. The other way is to use a domain name. In contrast to use 

of trade mark as meta tag, use of a trade mark in a domain name is visible to the web 

surfer. Thus, a brief examination of network system that allows creating domain names 

assists in the proper understanding of the legal consequences of domain name system. 

As discussed, the Internet is a interconnection of computers spanning the globe, which 

allows conununicating and sharing information. 241 These computers are capable of 

communicating with each other since they share a cormnon set of data transmission 

protocol known as Transport Control Protocol/ Internet Protocol (TCP/IP). In general, 

this is known as an IP address (Internet protocol address). Every host and router on the 

Internet has an IP address, which encodes its network number and host number. Due to 

its uniqueness, no two machines have the same IP address. All IP addresses are 32 bits 

long. 242 Since the use of this binary network address is difficult, the DNS (Domain Name 

System) was designed. This mechanism associates domain names with an IP address. 

Thus, it is obvious that Domain Names are alphanumeric combinations that serve as 

marks for the Internet Protocol address. 243 

Every domain name is divided into two hierarcMcal levels such as Top Level Domains 

(TLDs) and Second Level Domains (SLDs). TLD is the general root system under wWch 

the individual SLDs are allocated to individual users. Generally, TLDs come in two types 

240 c. f. Euromarket Designs Incorporated v. Peters & ANR 2000 WL 1274057 (Ch D), [20001 
E. T. M. R. 1025, [20011 F. S. R. 20. 

241 Webopedia at http: //www. webopedia. com/TERNVH]IiTNM. html (Accessed: 0 1.12.2004). 
242 Andrew S. Tanenbaum, Computer Networks, 3rd (edn), (Prentice-Hall International Inc., 1996), 416. 
243 Ibid pp. 622-630. 
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i. e. generic and countries. Thus, every domain name includes a suffix and this suffix 
indicates which TID the domain belongs to and SLD refer as identifiers linked to the 

Intemet. ' 

A domain name can functions as a trade mark or service mark if it functions as a source 
identifier. It may also perfomi other trade mark functions such as the advertising or 

promotional function. Consequently, the greater legal problem associated with the 

domain arises when it is used as source identifier. Nevertheless, it should be understood 

that, in theory, not every domain name necessarily leads to disputes though it is 

associated with a trade mark. For instance, one can distinguish one top-level domain 

(TLD) from another by mere* comparison. However, since Internet users are not 

sophisticated enough in a country like Sri Lanka where information society is emerging 

to distinguish between subtle differences of two similar domain names, specially in the 

case of Second Level Domains (SLDs), it could create confusion among web users due 

to the fact that the functional difference of similar domain names such as a hyphen in 

between words does not mitigate the likelihood of misleading the public. 

When can a domain name ffiffinge trade marks rights of another? In the usual course of 

events, legal disputes in relation to domain name can arise in the following situations (1) 

conflicting interest disputes (II) "pahning off' disputes (111) competitor disputes (IV) 

Cybersquatting or domain name hijacking (V) cyber griping or parody disputes. A brief 

examination provides an insight whether such use really amount to hiftingement of trade 

marks. 

3.8.2. (1) Conflicting interest disputes 

These types of dispute arise when two persons each have a legitimate interest over the 

same domain name and one had already registered the domain name. This situation is 

similar to honest concurrent user in the real world. In theory, whoever is quick enough to 

register the name first would be in a better position. 245 

2" At http: //www. webopedia. com/TERlýVd/domain - name. htiril (Accessed: 01.12.2004) and also 
http: //www. icann. org/tlds/ (Accessed: 01.12.2004). 

245 Ibis situation is not considered further. 
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3.8.2. (11) Palming off disputes 

This type of disputes arise when one registers a domain name with the intent to "palm. 

off' the fame and good will of someone else's trade mark 246 i. e. uses web address for 

trade in similar products. As a result, the registrant generates new customers it never 

would have previously obtained. Sometimes this may happen between two competing 

companies when one company registers a domain name of its competitor and then links 

that domain name to their own company website. 247 

3.8.2. (Ill) Competitor disputes 

In this situation, people register domain names that contain the company name or trade 

marks of their competitors. The motive is either to block the competitor from using the 

domain name, or to lure customers away from the competitor where customers would be 

told how his products are better than competitor's products. 248 Hence, such an act may 

constitute trademark infiingement or an act of unfair competition. 

3.8.2. (IV) Cybersquatting 

Cybersquatting is generally defined as the act of registering an Internet domain name in 

bad faith. Though they do not use web address/ domain name diverting for trade, most 

often registered with the intent to sell the name to the owner of a trade mark or service 

mark, or otherwise harm. the trade mark owner through use of the name-249 Since domain 

name registration is operated on the basis of accepting the first application for the 

registration of a particular domain name it is open to anyone to utilise. This practice 

created many legal disputes around the world.. "O 

2A6 Kazmaier v. Wooten, 761 F. 2d 46,52(1"Cir. 1985) (quoting Remco Industries v. Toyomenka, Inc., 
286 F. Supp. 948,954 (S. D. N. Y. 1968), affd, 397 F. 2d 977(2d Cir. 1968). Also Hasbro, Inc. v. 
Internet Entertainment Group, Ltd., 40 U. S. P. Q. 2d 1479(W. D. Wash. 1996), Toys "R" Us v. 
Akkaoui, 40 U. S. P. Q. 2d 1836(N. D. Cal. 1996). 

247 E. g. Roho, Inc. v. Marquis, 902 F. 2d 356,359(5oCir. 1990); Lamothe v. Atlantic Recording Corp., 
847 F. 2d 1403,1406 (9hCir. 1988). 

2411 Green Prods. Co. v. Independence Corn By-Prods. Co. 992 F. Supp. 1070 (N. D. Iowa 1997). 
249 11irtual Works, Inc. v. Volkswagen of America Inc., 238 F. 3d 264,267(4oCir. 2001). 
250 A variant of cybesquatting is typosquatting. It is the registration of a domain name that is likely to 

be a typographical error entered by someone attempting to go to a specific website. Some time this 
involves mousetrapping. When a user misspelled a domain name and opens the webpage. Upon 
reaching website finds he is barraged with advertisement. The user is unable to leave the website 
they originally accessed since he was trapped. Electronics Boutique Holdings Corp. v. Zuccarini, 56 
U. S. P. Q. 2d 1705(E. D. Pa. 2000), Shield v. Zuccarini 254 F-3d 476 C. A. 3 (Pa. ), 2001, Victoria's 
Cyber Secret Limited Partnership v. VSecret Catalogue, Inc., 161 F. Supp. 2d 1339, (S. D. Fla. 2001). 
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3.8.2. (V) Cyber griping/parody2"or Commentary 252 

This a situation where a consumer or former employee maintains a website devoted to 

criticising a commercial entit Y. 253 The website uses, more often, the commercial entity's 

trade mark or the domain name on the webpage. Generally, this is done by creating a 

domain name that consists of the commercial entity's mark, followed by sucks. com. 

Though such uses are non-commercial, it has been challenged under many theories of 

trade mark law such as trade mark inftingement, unfair competition and cybersquatting 

etc. 254 

Having understood different types of domain name disputes, the following section 

examines the position of US, UK and Sri Lanka. 

3.8.2. (a) Position in the USA 

In the famous cybersquatter case, Panavision International, LP. v Toeppen 255 the court 

held that the business of registering and then offering to sell domain names to the trade 

mark owner at a profit, is comalercial use and can constitute dilution of a famous mark 

2,56 and infringe the Trade Mark Dilution Act 1995. 

In Brookfield Communications Inc. v West Coast Entertainment Corp., 257 one of the 

issues was whether the defendant's parody site would constitute trade mark hiffingement 

and unfair competition. The court held that the defendant's domain name was essentially 

identical to the plaintiffs registered mark and the activities were likely to constitute trade 

mark infiingement because they were likely to confuse the public about the source or 

251 Spyros Maniatis, and Gredley, E., "Parody, A Fatal Attraction? Part II-Trade rnark Parodies, " 
E. LP. R, (1997), 412-420. 

252 Nevertheless, it is doubtful whether there is a possibility to apply the concepts such as fair use and 
comparative advertising under Sri Lankan trade mark law. Firstly, as will be seen in Para 4.1, in 
practice there is no comparative advertisements in Sri Lanka though no law explicitly prohibit such 
practice. Secondly, one could argue parody sites could be covered by Art. 14(1)of the Constitution 
where freedom of expression is guaranteed. Nevertheless, Art. 14(l) is restricted by Art. 15(7) to 
protect individuals rights and also fundamental rights could only be claimed against the State. 
However, it is submitted, in interpretation of private rights and their limitations, constitutional 
freedoms may be prayed in aid. 

253 Bally Total Fitness Holding Co? p. v. Faber, 29 F. Supp. 2d 1161 (C. D. Cal. 1998). 
254 E. g. Lucent Technologies Inc. v. lucentsucks. com, 95 F. Supp. 2d 528 (E. D. Va. 2000); CPC 

International Inc. v. Skippy Inc., 2000 US App. LEXIS 12104 (eCir. 2000); Name. Space Inc. v. 
Network Solutions Inc., 202 F. 3d 573 (rd Cir. 2000). cf. Taubman Co. v. Webfeats, 319 F. 3d 770 
(6o'Cir. 2003), where the court held that a domain name that added the word "sucks" to a trade mark 

255 
does not create a likelihood of confusion, and was protected speech under the First Amendment. 

256 
141 F. 3d 1316(9ýhCir. 1998). 

257 
Also Intermatic Inc. v. Toeppen, 947 F. Supp. 1227 (N. D. 111.1996). 
174 F. 3d CA. 9 (Cal) 1999. 
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sponsorship of West Coast's "moviebufficom! ' website. The tests of trade mark 
infringement and unfair competition were met. 

Furthermore, in Spony's Farm LL. C v. Sportsman's Market, Inc., 258 the court held 

that where a party registers and uses a domain name, in which is contained an identical or 

confusingly sftnilar version of the distinctive trade mark of another, such person is liable 

in a civil action by the trade mark owner, if such person in bad faith intends to profit 
from that distinctive mark. 259 

3.8.2. (b) Position in the United Kingdom 

In British Telecommunication p1c, Virgin Enterprises Ltd. J Sainsbury p1c, Mark & 

Spencer plc and Ladbroke Group plc v One in a Million 260the court discussed in detail 

the use of domain names. The defendant dealt in Internet domain names and registered 

and sold well-known names and trade marks as domain names without the consent of the 

company or person, which owned the established trading goodwill in the name. Thus, the 

plaintiff companies alleged that the defendant's conduct constituted acts of passing off 

and trade mark infiingement. The Court observed that 

Whether any name is an instrument of fraud will depend upon all circumstances. 
A name, which will, by reason of its sin-Oarity to the name of another, inherently 

.,, off, is such an instrument. If it would not inherently lead to lead to passing 
passing off, it does not follow that it is not an instrument of fraud. The court 
should consider the similarity of the names, the intention of the defendant, the 
type of trade and all the surrounding circumstances. If it be the intention of the 
defendant to appropriate the goodwill of another or enable others to do so, I can 
see no reason why the court should not infer that it will happen, even if there is a 
possibility that such an appropriation would not take place. If, taking all the 
circumstances into account the court should conclude that the name was produce 
to enable passing off, is adapted to be used for passing off and, if used, is likely 
to be fraudulently used, an injunction will be appropriate. 261 

Furthermore, the Court of Appeal held that by registering the distinctive names of the 

plaintiffs the defendants had made a false representation of association with and 

ownership of goodwill in the names (with the intention of threatening dishonest use and 
disposal) which constituted passing off, and a threat to pass off. By registering the 

258 202 F. 3d 489(2d Cir. Conn. 2000). 
259 Schmidheiny v. Weber 2003 WL 288437 C. A. 3 (Pa. ), 2003; Shields v. Zuccarini 254 F. 3d 476 

C. A. 3 (Pa. ), 2001; Electronics Boutique Holdings Corp. v. Zuccarini 2000 VtrL 1622760 
E. D. Pa., 2000; Virtual Works, Inc. v. Volkswagen of America, Inc. 238 F. 3d 264 C. A. 4 (Va. ), 2001; 
Ford Motor Co. v. Greatdomains. Com, Inc. 177 F. Supp. 2d 635 E. D. Mch., 2001; E. & J. Gallo 
Winery v. Spider Webs Lid 129 F. Supp. 2d 1033 S. D. Tex., 2001. Also the application of 
Anticybersquatting Consumer Protection Act of 1999,15 U. S. C. § 1125(d) and People for the 

260 
Ethical Treatment ofAnimals, Inc. v. Doughney, 263 F. 3d 359(oCir. 2001). 
[19981 F. S. R. 265, Ch. D[1999] F. S. R. 1 [1998] 4 All E. R. 476 C. A. 
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domain names, the defendant had also created instruments of fraud since any realistic use 

except by trade mark owner would result in passing off. 

In Euromarket Designs Incorporated v. Peters & ANR 262 an American company ran a 

chain of stores under the name "Crate and Barrel" which traded in the United Kingdom. 

The American Company brought an action for trade mark infiingement against an hish 

company who bad a shop in Dublin and a website in the United Kingdom using that 

name. The question was whether the advertisement in a magazine circulating in Ireland 

and the United Kingdom and the website of defendant infringed the plaintifF s UK 

registered trade mark, which was the same as defendant' S. 26' After considering the 

factual circumstances of the case, the court held the relevant test to apply was whether 

the reasonable trader would regard the use concerned as "in the course of trade in 

relation to goods" within the Member State concerned. Thus, there was no infiingement 

because (1) the advertisement was intended to address only clientele local to the shop 

premises; (2) anyone visiting the website from anywhere other than Ireland would 

understand that the site was not directed at them (3) P had not acted dishonestly, and 

(4) the own name defence could apply to company names. This case emphasised the fact 

that when a domain name clearly indicates the sources then there would be no misleading 

of the public, hence no infiingement of trade marks rights. 

In Bravado Merchandising Services Ltd v Mainstream Publishing (Edinburgh) L&64 

the question was whether the name of a book used in non trade mark sense constituted 

trade mark infiingement. The court held that use of a trade mark as the descriptive title 

of a book does not constitute trade mark infiingement. 265 

However, subtle questions arise if a person registers a domain name in a non-UK ccTLD, 

which is identical to a well-known mark in United Kingdom is this sufficient to 

constitute use or threatened use within the United Kingdom? Although legal opinion in 

261 [1999] F. S. R-lat 8. 
262 2000 WL 1274057 (Ch D), [2000] E. T. M. R. 1025, [2001] F. S. P'20. 
263 The claimant has a UK registered trade mark consisting of the words "Crate & Barrel" and also has 

a community trade mark registration. 
264 [1996] P. S. R 205,1996 S. L. T. 597. 
265 The difficulties arise in deciding non-trade mark use in Arsenal Football Club-Plc v. Matthew Reed 

Court of Appeal [2003] EWCA Civ 96. Also, Metalrax Group Pic v Vanci (Ch. D)31.01.2002,2002 
WL 347054; French Connection Ltd v Sutton (Va Teleconexus Email) [2000] E. T. M. R. 341; Musical 
Fidelity Ltd v Vickers (tla Vickers Hi-Fi)(CA) Court of Appeal 2002 WL 31599678; Bonnier Media 
Ltd v Smith(OH) Outer House [2002]E. T. M. RS6; Canal & Image UK Limited v. Vanitymail 
Services, Inc, WEPO Arbitration and Mediation Center j 8.07.2000, [2001] E. T. M. R40 ; Winterson 
v. Hogarth, WIPO Arbitration and Mediation Center, 22.05.2000, [2000] E. T. M. R. 783; and Radio 
Taxicabs (London) Ltd (tla Radio Taxis) v Owner(Ch D)2001 WL 1135216. 
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this regard is not available it is irTortant to consider telescope analogy was made by 

Justice Jacob in the above Euromarket case. His Lordship observed that Internet is an 

electronic telescope which allows the user to look into the focus on the activities of a 

trader via that trader's website without having physical access to the goods or services 

provided. Hence, it is clear if the visitor could identify non-UK ccTLD, he would know 

the location of the trader. 

It should be emphasised that most of the cases discussed above show that the intention in 
266 

registering the domain narne is of crucial importance. The general effect of these 

decisions would seem that the opportunistic registration and subsequent offer for the sale 

of domain names, reflecting the good will of other trader's business and trade marks, is 

an unlawful activity and thereby entitled to legal redress. 267 

3.8.2. (c) SH Lankan domain name policy 

LK Domain Registrar (LKNIQ administers the Internet domain -lk registration. 268 

Earlier assignment of domain names and registration including additions and deletions of 

names under domain names under the lk domain was handled by the Department of 

Computer and Engineering, University of Moratuwa, Sri Lanka, under the purview of 

the Council for Infon-nation Technology (CINTEC) Internet Committee. 29 However, 

the CINTEC was repealed by the Information Communication Teelmology Act, No. 27 

of 2003 (hereinafter ICT Act) and transferred all rights to Information Conununication 

Technology Agency (ICTA). Nevertheless, ICT Act does not mention the role of ICTA 

in relation to lk domain name registration. Hence it can be argued that under the present 

law all powers are vested in the Domain Name Registrar LKNIC which is handled by the 

above University department. 

266 Despite the fact that the United Kingdom has no law of unfair competition, the con-imon law remedy 
of passing off applied in many situations to redress trade mark misuse. In British 
Telecommunication p1c, Virgin Enterprises Ltd, J Sainsbury p1c, Mark & Spencer plc and 
Ladbrokes Group plc v One in a Million[1999) F. S. R I the Court of Appeal decided that there was 
clear evidence of systematic registration by the appellants of well-known trade names as blocking 
registrations and a threat to sell them to others. Secondly, the availability of the domain names 
registration details on a WHOIS search were sufficient to constitute passing off. Thirdly, holding of 

267 
the domain name in question were instrument of fraud in the hands of the defendant. 
However, it is submitted that the situation of Sri Lanka is much broader than that of UK since the 
application of constitutional principles, e. g. right to livelihood-Art. 14(l)(g) and aquilian action 

26 
give more latitude to protect domain names. 

8 http: //www. nic. lk&owto. htinl (Accessed: 01.12.2004). 
269 This body was established under Science and Technology Development Act, No. II of 1994. 
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The structure of domain names in Sri Lanka mirrors the worldwide system. The top-level 

domain name in Sri Lanka is . 1k. 270 Under A ccTLD, two types of second level domains, 

namely closed second level domains and open second level domains can be registered. 271 

The closed second level domains are handled directly by LKNIC whereas the registered 

agents of LKNIC handle the open second level domains. 272 

In order to register a domain name in Sri Lanka, the applicant must be an organisation. 

This includes corporations, fin-ns, and associations. However, application of individuals 

for the registration of domain name may be accepted under special circumstances. Z73 The 

rationale for this policy seems to prevent individuals from defrauding consumers through 

the misrepresentation that this person is actually a company. Organisations, outside Sri 

Lanka can reserve274 domain names in the Sri Lankan Domain Name Registry. However, 

they cannot activate them unless they have a presence in Sri Lanka. A presence may be a 

branch office, subsidiary, dealer, agent, or representative, which has established an office 

in Sri Lanka. 275 

270 http: //www. nic. lk/howto. htnil (Accessed: 16.09.2004). 
211 http: //www. nic. lk/seclevpr. html (Accessed: 01.12.2004). Starting from 01.05.2002 the following 

closed Second level domains can be registered with LKNIC-. gov. lk (for Sri Lanka Governmental 
organization),. sch. lk (for registered school in Sri Lanka), net. lk (for licensed Internet Service 
Providers in Sri Lanka), int. lk (for International Treaty Organizations). The following open Second 
Level domains can be registered with agent of LKNIC- comlk (for commercial entities), org. lk (for 
registered organization in Sri Lanka), edu. lk (for educational sites), ngo. Ik (for non governmental 
organizations), soc. 1k (for societies in Sri Lanka), web. lk (for websites), Itd. lk (for limited liability 

r2 
companies), assn. lk (for associations),. grp. lk (for group of companies), hotel. lk (for hotels) 
http: //www. nic. lk/seclevpr. html (Accessed: 01.12.2004). 

273 http: //www. nic. lk/faq. html (Accessed: 01.12.2004). Domain names maybe registered by individuals 
for purposes similar to the following: Professionals, Artistes, Political Candidates- Letter signed by 
the candidate should be submitted. http: //www. nic. lk/guidelines. html (Accessed: 01.12.2004). 

274 A request for domain name reservation should supply name of the organization, name of domain 
name to be reserved, reason for choosing name and name, designation, address, telephone, fax and 
e-mail of the person to contact regarding this domain name. However, this does not consider 

275 
whether such reservation is done in good or bad faith. Hence, still it is possible to create problems. 
http: //www. nic. lk/guidehnes. htrnl last updated m 18.05.2004 (Accessed: 01.12.2004). Domain 
names will be registered on a first come, first served basis. All applications must be forwarded with 
a clear justification (emphasis added) that the applicant is entitled to the domain name. The 
application should be accompanied with a declaration (emphasis added) that the applicant is 
entitled to the name. This provision seems to be very important in relation to domain name 
litigation. As a policy, the following names will not be allowed in the registry. 
(1). The name Sri Lanka in any form (but anything preceding lanka and following lanka will be 

allowed i. e. ABClanka. lk, lankaABC. 1k. 
(2). Top level domains (e. g. Comlk, org. 1k, net. lk etc. ). 
(3). Towns, Provinces and abbreviations thereof (e. g. Colombo. lk, kandy. 1k, westem. 1k, cmb. lk etc). 
(4). Generic names- Professions (e. g. lawyer. 1k, doctor. 1k). 

Internet services (e. g. mail. 1k, www. 1k, web. 1k. etc. ). 
Generic products (e. g. tea. 1k, coconut. lk, toffee. lk etc). 
Generic services (e. g. isp. 1k, hosting. lk etc. ). 
Names of sports (e. g. cricket. 1k, tennis. 1k). 
Other generic names. 
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In terms of guidelines, one has to produce a clear justification of entitlement to the 

domain name. 276 However, it is not clear what amounts to justification to entitlement 

since the Registry provides no details. Nevertheless, the basic practical question arises 

when a person subinits a forged document to justify his entitlement. The guidelines are 

silent in this regard. Hence still, it is possible to cybersquat in Sri Lanka. 

It is noteworthy that under the declared policy, names that may be offensive to any 

accepted religion, race, culture, or tradition of Sri Lanka may not be registered . 
277 ýfllis 

suggests that the guidelines are in compliance with the present trade mark law. 

The above mentioned domain name poEcy in Sri Lanka appears to be a restrictive 

approach. It is submitted that this restrictive approach to domain name registration, in 

theory, is vitally important to a country like Sri Lanka. Firstly by limiting domain name 

appEcants to legal entities (except above mentioned special circumstances in relation to 

applications, by individual persons) the country is able to monitor more easily the people 

who engage in the transactions under domain names. 7"' 

Secondly, it is irnportant from a trade mark point of view. This means that cornniercial 

exploitation of trade mark through domain name registration, which is conunonly known 

as cybersquatting, can be avoided or minirnised. Therefore, it can be safely said that 

cybersquatting problern, which was a nmin legal issue in the West, would be a minimal 

legal issue in the court of law of Sri Lanka. 

Nevertheless, following situations may create problems. (a) when a company uses 

someone's trade name or trade mark which was not well known to the general public in 

Sri Lanka, by producing forged documents and getting a registered domain name. (b) 

when the application conceals the registrant's identity by providing false or incomplete 

contact details of the business entity, which actually does not exist, or of a fictitious 

person as registrant. The present registration policy does not provide an answer to these 

situations since the Domain Name Registry only asks for a letter from the organisation 

requesting the domain to confirm that they have a right to that name. However, such an 

event can be challenged since bad faith has incentives to conceal identity. 279 

276 http: //www. nic. lk/guildlines. htný (Accessed: 01.12.2004). 
277 http: //www. nic. lk/guildlines. html (Accessed: 01.12.2004). 
278 An online system is being built in the Registrar of Companies office to check existence of 

companies. 
279 Though it is not binding, the Sri Lanka court can be guided by EU/UK bad faith cases. For instance 

Canal & Image UK Lid v Vanitymail Services Inc[2001] E. T. MR40 2000 WL 33201453, CaiXa 
D'Estalvis y Pensions de Barcelona v Namezero. com[2001] E. T. M. R. 107 2001 WL 1422976, 

145 



Furthermore, the basic question arises as to whether sec. 121 of the 2003 Act would be 

able to protect trade marks owners from cybersquatting since they do not "use" the trade 

mark to distinguish their goods and services, but rather 'stockpile' them, awaiting 

payment from the trade mark owners. 280 

However, application of STEP 3 would provide a better solution since a cybersquatter 

has an intention to make profit out of someone's property right since it breaches the right 
281 livelihood or sammd djiva of Buddhist life. This is an important feature compared to 

the European situation where the judges consider the intention of the cybersquatter. In 

contrast, the cybersquatter's conduct itself is challenged by applying the proposed 

interpretative methodology. On the other hand, STEP 5 also can be applied since 

elements comprising the Aquilian action i. e. dolus (intentional wrongful act: deceit, 

fraud) on the part of part of the defendant, pecuniary loss resulting thereby to the 

plaintiff and fault on the put of the defendant 282 are met by the conduct of cybersquatter. 

In fact, it is ironically true that the domain name policy of Sri Lanka will create more 

legal issues in the field of trade mark law since Domain Name Registry is not obliged to 

investigate whether an applicant's chosen domain name would infringe third party 

283 rights. Since there are some dispute resolution mechanisms such as ICANN, WIPO 

etc., available in this regard, it is submitted that Sri Lanka should recomniend one of 

them without leaving disputing parties without a forum. 

Thus, it is questionable whether the need of the day is to work on producing more 

formalities to handle domain names or to seek a formula, which can address the 

questions raised by wrongful practices in relation to domain names. Otherwise, the 

fundamental trade mark principle of consumer protection will be weakened by 

cybersquatting. 

The concept of passing off has been recognized by Sri Lankan courts from the beginning 

of the trade mark law in the country. 284 However, though the subject of passing off has 

not come up to the court in relation to the Internet, on the basis of the above practice, it 

Magazijn De Bijenkorf BV v Accelerated Information BV [2002]E. T. M. R62 2002 WL1311063, 
Amazon. com Inc v Citi Services Inc [2001]E. T. M. R. 95 1999 WL 33232698. 

280 lbough it is not binding Sri Lanka court can be guided by the argument of British 
Telecommunication p1c, Virgin Enterprises Ltd J Sainsbury p1c, Mark & Spencer plc and Ladbrok-e 

291 
Group pic v One in a Million[1999] F. S. R I in this regard. 
Para 2.9. (D)(II). 

282 Para 2.11. 
283 http: //www. nic. lk/instruct. htrrý (Accessed: 01.12.2004). 
284 Para 3.7.9. 
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is submitted that passing off taking place through the digital media also can be addressed 

when extended to such situations. 

3.8.3. Use of trade marks as meta tags 

Most webpages on the Internee" are designed using HTWM (hypertext mark-up 
296 language). Meta tags are keywords or phrases embedded in the HTML of a website. ' 

These meta tags are tools that allow the owner of a website to use ten-ns and phrases that 

are not visible to nonnal users on the website itSelf. 288 However, they enable the user to 

receive data retrieved by search engine? ' such as Google, Alta Vista, and Excite. 290 

Several types of meta tags are important for search engine indexing but the most 
important two are the descriptive and keyword tagS. 291 The first type specifies a Est of 

terms that the webpage designer wants a search engine to associate with the webpage 

while the second often varies in length and usually contains a description of a webpage's 

285 The Internet "is a global network of interconnected computers which allows individuals and 
organizations around the world to communicate and share information with me another". One of 
the most important parts of the Internet is the World Wide Web. World Wide Web is largely made 
up of "webpages" i. e. computer data files written in Hyper Text Markup Language (HTML) that 
contain text, pictures, sounds, graphics, video and links to other webpages. Since these webpages 
contains vast amount of information it is difficult to surf to find information. Hence, there are 
several ways to access these websites. One is to enter the website's address or domain name. 
Another way is to use search engines such as Yahoo, Alta Vista, Google, Lycos, and WebCrawler to 
navigate the web. The user can enter one or more keywords to the search engine to describe the 
subject of surf. Then the search engine will compile a list of websites that matches the surfer's key 
words and post them in a list known as a search result. Brookfield Communications, Inc., v W. 
Coast Entin't Corp. 174 F. 3d 1036,1044 (90Cir, 1999) and Playboy Enterprises. v. Netscape 
Communications Cop., 55 F. Supp. 2d 1070.1072 (C. D. Cal. 1999). 

286 HTML defines the structure and layout of a Web document by using tags and attributes. Thus, 
HTML allows users to produce Webpages that include text, graphics, and pointers to other 
webpages. Webopedia at http: //www. webopedia. com/TEPIvUH/liTML. html (Accessed: 
01.12.2004). 

297 Webopedia at http: //www. webopedia. conv7ERNIMdnWL. html (Accessed: 01.12.2004). 
288 Nevertheless, they can be viewed with the "view source" function. Meta tags inserted by a website 

builder which help search engines either because it provides a clear description of the contents of 
the web page or because they contains key words relating to the content of the site. 

289 Search engine is a software program that searches its own collection of Webpages. 
http: //www. webopedia. com/TEPMs/search_engine. htnil (Accessed: 01.12.2004). Also 

290 
http: //searchenginewatch. conVIinkslarticle. php/2156221 (Accessed: 01.12.2004). 
Michael Blakeney, "Interfacing Trade Marks and Domain Names, " Murdoch Uni. E. J. I, 6,2 (March, 
1999), at http: //www. murdoch. edu. au/elaw/issues/V6nl/blakeney6l. -text. 

html, (Accessed: 
11.09.2004), Graham JH Smith, Internet Law and Regulation, 3rd (London: Sweet & Maxwell, 
2002), pp104-106, Lilian Edwards & Charlotte Waelde (ed) Law & the Internet, 2nd (Oxford- 
Portland Oregon: Hart Publishing, 2000), p. 174; Terrell W. Mills, '1ETA TAGS: Seeking to 
Evade User Detectim. and the Lanham Act, " 6 RICHJL&TECH 22 (Spring, 2000) at 
http: //law. richmond. edu/jolt/v6i5/articlel. html (Accessed: 14.09.2004); Veronica Tucci, "The Case 
of the Invisible Infringer : Meta tags, Trade Mark Infringement and False Designation of Origin, " 
J. Tech. L& Pol'y, (University of Florida College of Law) 5,2 (summer 2000) at 

29 
http: //JýoumaLlaw. ufl. edu/-techlaw/vol5/invisible. htm (Accessed: 01.12.2004). 
How to use HTML Tags at http: //searchenginewatch-corrVwebmasters/article. php/2167931 
(Accessed: 0 1.12.2004). 
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content. Though both types of meta tags are invisible, to web users, the search engines 

use these meta tags to identify and rank the relevance of webpages. 

Obviously, website owners like to increase their search engine ranking and thereby get 

more income through advertising. 292 Thus, website owners often include popular words, 

including registered and unregistered trade marks belonging to others, in their meta tags 

with a view to getting a higher rank. When trade marks are placed in meta tags, the 

search engine sees that trade mark considers that the site is related to a search on this 

trade mark, and returns that site in the search results. Therefore, it seems that the user is 

directed to the web designer's site as a result of the use of trade mark as meta tags. 293 

However, such conduct would create frustration to consumers. 

A fundamental question arises concerning source identification since customers do 

typically not see meta tags. Thus, concerns arise as to whether trade mark use as meta 

tags would amount to "use' of trade mark in the legal sense and would such use amount 

to infringement of trade mark or at least some form of unfair competition? Another 

important question is whether such use is in relation to same/different goods or services. 

Furthermore, can such act be considered as imparting knowledge to consumers about 

analogous products/ services at better price? Would it be capable of influencing 

consumer's choice? To understand the Sri Lankan position on whether use of trade mark 

as meta tags would amount to inffingement of trade marks rights recognised under the 

2003 Act entails a brief examination of established principles in this regard in other 

countries such as the United Kingdom and United States of America. 

3.8.3. (a) Position in the USA 

Under the trade mark law of United States of America, an action for misuse of trade 

mark can be brought under many concepts such as likelihood of confusion, dilution, 

unfair competition or passing off . 
294 Section 32(l) of Lanham Act prohibits the use in 

commerce of any reproduction, counterfeit, copy or colourable imitation of a registered 

trade mark in connection with the sale, distribution, or advertising of goods or service 

where such use is likely to cause confusion or to cause mistake or to deceive. Likewise, 

292 At http: //www. searchenginewatch. com/webmasters/ýank. htrnl (Accessed: 06.05.2003) and 

293 
http: //searchenginewatch. com/webmasters/article. php/2167961 (Accessed: 01.12.2004). 
http: //www. searchenginewatch. conVwebmasters/rank. html (Accessed: 01.12.2004). 
and http: //searchenginewatch. com/webmasters/article. php/2167961 (Accessed: 01.12.2004). 

294 Sec. 32(l) and 43(a)(1)(A) of the Lanham Act. 
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sec. 43(a)(1)(A) provides essentially the same protection for unregistered marks. 295 One 

more protection is given to trade marks under the Federal Trade Mark Dilution Act of 
1995.29' According to this, the owner of a famous trade mark has right of action when 

the mark has been dilutedý9' by the use of the mark by a separate party. 

On many occasions, the United States courts have discussed whether use of trade marks 

as meta tags amounts to infiingement of rights protected under the laws. In Insituform 

Technologies, Inc. -v. National Envirotech Group, LL C , 
298 the plaintiff specializes in 

repairing damaged underground pipes and sewers -without excavation and owns the 

federally registered trademarks INSITUFORM and INSITUPIPE. National Envirotech* 

perfornied services similar to Insituform. Teclmologies and billed itself as a replacer of 

underground pipes without re-trenching. It operated this business under the name 

National Liner. Hence, a competitor, allegedly used Insitafortri! s registered trade marks 

in meta tags on its own web site so that users utilising search engines would find 

National Envirotech! s web site instead of Insituform! s web site. The defendant's Web site 

made no overt reference to Insituform. Technologies or its trademarks in a way that 

would be visible to users, nevertheless this designation would lead keyword searches on 

search engines to return Nationals Web site as well as Insitufornis, thereby potentially 

showing an association between the Insituform. and National Web sites. 

Insituform, alleged that National Envirotech Group's unauthorized use of these marks in 

its web site! s meta tags constituted federal trademark inffingen-lent, federal unfair 

competition, and state unfair competition including false designation of origin under 

Section 43(A) of the Lanham Act. According to the complaint, National Envirotech' s 

use of plaintiffs' trademarks "Insitufond' and "Insitupipe" as metatags was "a cynical 

scheme to trade upon the renown and goodwill of [those] marks [as] defendants 

purposeful1y designed their Web-site in such a way that persons using search engines to 

look on the Internet for Web-sites referring to "Insitufonn! ' or "Insitupipe" are led to 

defendants' Web- site. " 

295 Nevertheless, such conduct is commonly referred to as state unfair competition or reverse passing 
Off. 

296 This Act expanded the scope of rights granted to famous and distinctive trademarks under the 
Lanham Act. Accordingly it protects famous marks from uses that dilute their distinctiveness, even 
in the absence of any likelihood of confusion or competition. 

297 Supra note 178 for dilution. 
298 Civ-No. 97-2064 (E. D. La. 1997). The plaintiff operates a web site, "www. insituforrrLcon-4" where it 

advertises its products and expertise. The defendant operates the National Liner web site, 
'Vww. curedinplace-com, " which also similarly advertises expertise in the repair of damaged pipe 
without excavation. 
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It is argued that National Envirotech falsely suggested an affiliation between the two 

companies and that it "further confused visitors by decorating its Web site with slogans, 

photographs, and illustrations copied from Insituform. Moreover, Insituform argued that 

the defendant's conduct was analogous to their having altered a database maintained by a 

telephone company's directory assistance service; people calling "411 " and requesting 
the number for "Insituforrd' would be given defendant's phone number instead. 

Nevertheless, before proceeding further, the case was settled. As part of a settlement 

agreement, the court issued a consent decree barring the defendant from using the 

plaintiff's trademarks as meta tags in the defendant's Web site and to resubmit its 

corrected Internet sites to the major search engines to purge the allegedly infringing 

references. Because it was a consent judgment, the court did not reach the meta tag issue 

on its merit. However, the defendanf s agreement to remove all references to the 

plaintiffs trademark infer that the defendant felt such use would amount to infiingement 

of the plaintift' s trade mark. 

In Playboy Enterprises v. Calvin Designer Label, 299 the court considered, among other 

things, whether the use of TLAYBOY" and 'TLAYMATE" in defendant's website 

amounted to hiffingement of trade mark. The court granted an injunction to bar the 

defendant's use of the trade marks "in buried code or meta tags on their home page or 
Webpages or in connection with the retrieval or data or information ... or in connection 

with the advertising or promotion of their goods, services, or Web sites ....... 
00 

In Oppedahl & Larson LLP. v Advanced Concepts" the plaintiff, an intellectual 

property law firm, alleged the defendant302 improperly placed the terms "Oppedahl" and 
"Larson" in its web site's meta tags numerous times to attract the plaintiffs customers by 

299 985 F. Supp. 1220,44 U. S. P. Q. 2d (BNA) 1156(N. D. Cal. 1997). Here the Plaintiff was the owner of 
the federally registered trademark PLAYMATE and several federal registrations for the PLAYBOY 
trademark and for the marks PLAYBOY and http: //www. playboy. rom for computer services 
including providing on-line magazines, and for the mark PLAYBOY for magazines (Exhibit A). 
The defendants were adult entertainment Web site operators that used Playboy Enterprises' 
trademark in connection with their Web site. 

300 A similar judgment was given in Playboy Enterprises Inc. v Asia Focus International, Inc. (1998 
U. S. Dist. LEXIS 10459(E. D. Va. 1998). Niton Corp. v. Radiation Monitoring Devices, Inc. 27 F. 
Supp. 2d 102 (D. Mass. 1998) provides the first instance in which a defendant was preliminarily 
enjoined from using meta tags comprising of the pWntiffs trade name, as well as terms relevant 
only to the plaintiff s business. 

301 Civ. A. 97-Z-1592,1998 (D. Col. 1998). 
302 The defendant was a web-hosting services company. 

150 



being positioned high on a list of hits generated by a search engine. 
303 The court granted 

304 
an injunction. 

3.8.3. (b) Position in the United Kingdom 

Under trade mark law of the United Kingdon-4 proprietor of a registered mark has 

exclusive rights, which are inffinged by its use without his consent . 
305 A person filftinges 

a registered trade mark in three ways if he uses it in the course of trade. First, an 

identical sign is used in relation to identical products. Second, an identical sign is used in 

relation to similar products; or a similar sign is used in relation to identical or similar 

products and there is the likelihood of confusion in the minds of the public. Third, an 

identical or similar sign is used in relation to products that are not similar and the use of 

the sign takes advantage of or is detrimental to the distinctive character or the repute of 

the trademark. 106 

The courts of the United Kingdom considered in Roadtech Computer System Ltd, v. 
307 Mandata (Management and Data Services) Ltd., whether use of trade marks as meta 

tags constituted trade mark infiingement. In this case, both companies were involved in 

the supply of computer software and related goods and services to the road haulage 

industry. Roadtech Computer System Ltd. is the registered proprietor of the trade mark 

for "ROADRUNNER! ' in respect of computer software and programs and had used the 

name "ROADTBCH" as its trading name. After discovering that the defendant was using 

the marks "ROADRUNNER! ' and "ROADTECH" on its website as meta tags, Roadtech 

303 As it is mentioned traffic is important to website owner since he gets more hits and thereby higher 
chance to get more advertising revenue. 

304 In Brookfield Communications Inc. v West Coast Entertainment Corp., 174 F. 3d CA. 9(Cal)1999 the 
issue was whether using a competitor's trade mark in the meta tags of me's website was an 
infringement of trade marIL Brookfield Communications Inc. gathered and sold information about 
the entertainment industry and marketed searchable database containing entertainment industry 
related information under the mark "MovieBuff". West Coast Entertainment Corp. began marketing 
a database similar to that of MovieBuff at the domain name <www. moviebuff-com>. In addition to 
using, Brookfield's trade mark in its domain name, the West Cost also placed the trade mark in its 
website. The court held that defendant's parody site constituted "use in commerce' and "in 
connection with goods and service' as defined by the Lanham Act and thus use of competitor's 
trade mark in its meta tags by another party infringed the competitors trade marks rights. Also SNA, 
Inc. v. Array, 51 F. Supp. 2d 554(E. D. Pa. 1999), Netbula, LLC., v. Distinct Corporation 2003 WL 
2204056. In JX Harris & Co. v. Kassel 2002 WL 1303124 (N. D. Cal. 22.03.2002) the Court 
refused to apply the fair use doctrine to allow the use of another's mark that unfairly manipulated 
search engines, and found that these uses diverted consumers away from the plaintiffs services. 
However, there are contradictions on judgments in this issue in USA. For instance in Playboy 
Enterprises Inc. v. Wells 78 F. Supp. 2d 1066(S. D. Cal., 1999) and in Playboy Enterprises v. Netscape 
Communications, 55 F. Supp. 2d. 1070(C. D. Cal., 1999) use of trade marks meta tags was considered 
as fair use. 

305 Sec. 9 of the Trade Marks Act, 1994. 
306 Sec. 10. 
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commenced proceedings for trade mark infiingeirient. The court held that the use of 

trade marks as meta tags for the sole purpose of diverting business away from a trade 

mark owner's site may constitute trade mark infringement and passing off. 

In Reed Executive Plc v Reed Business Infor'Mation Ltd.. the Plaintiff objected to their 

mark being used in the defendants' website's HTNIL codes as a meta tag as part of the 

defendants' name. Although this was not visible to visitors to the defendants' website, 

the word "REED" was used in meta tags to maximise exposure of the defendants' 

website on a search by a user. The court regarded that use as "visible" and held that even 

if the word "REED" did not appear in the search hits (or in the website); it was still an 

infringing use. 

Hence it can be argued, use of a mark in the form of meta tag to confuse or to divert 

consumers can be considered as "use in the course of trade" which undermines essential 

function of trade marks, in particular that of the guarantee of origin. 109 Ihough the 

misdirected customer does not make a purchase, the act of purposefully generating pre 

sale confusio2lo by attracting or diverting potential customers while using another's 

trade mark is* sufficient to constitute trade mark infringement. 

Thus it seems that although traditionally trade mark law protected against consumer 

confusion by barring the use of visible infiinging marks, the focus has been extended to 

protect consumers from non visible use of marks to prevent those unauthorized uses that 

may not be visible to consumers and that may not even result in a likelihood of consumer 

confusion, but nonetheless give con4)etitors an unfair advantage. 

3.8.3. (c) Sri Lankan position 

No Sri Lankan case has been reported to date in which trade mark use as a meta tags has 

been pertinently considered. 311 In the absence of specific judicial authority or body of 

307 [20001E. T. M. R. 970,2000 WL 824052, [20011 E. B. L. R 17. 
308 [2003]R. P. C. 12; 2002, WL819968. The claimants, Reed Executive plc and Reed Solutions p1c, were 

operators of reed. co. uk and proprietors of the trade mark "REED", registered in respect of 
employment agency services. The defendants, Reed Business Information Ltd., Reed Elsevier (UK) 
Ltd. and totaljobs. corn Ltd. were publishers, which advertised job Opportunities. 

309 Arsenal Football Club plc v Reed [2002] EWHC 2695 (Ch) for wider meaning of use 11igh Court, 
Chancery Division, judgment of 12.12.2002, [2003]l CULR 13. 

310 Likelihood of confusion or generating a situation, which is likely to mislead the public. 
311 This does not necessarily imply that no disputes have arisen in Sri Lanka. Nevertheless, as 

discussed in Para 1.2.3, the power regarding intellectual property is given to the Commercial High 
Court (except in few cases) which is not a court of record and hence no recorded cases are available 
to the researcher. 
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312 jurisprudence, the relevant legislation must be examined in order to draw some 

conclusions as to whether the Sri Lankan trade mark law protects the public from 

likelihood of rnisleading when a trade mark is used as a meta tag while protecting the 

legitimate interest of the trade mark owner. 

As observed, 313 there are five situations that preclude third parties from using of trade 

mark or sign. Only in three situations, 314 the trade mark owner must establish the fact 

that use of trade mark by a third party is 'likely to mislead the public'. However, all of 

those situations employ the word 'use' though there is no guidance existing in Sri Lanka 

regarding whether such use should be 'in a trade mark sense'. 

Moreover, as discussed previously in this Chapter see. 160 of the 2003 Act provides 

protection against unfair competition. Section 160(2)(a) stipulates that act of unfair 

competition shall include any act or practice carried out or engaged in, that causes or is 

likely to cause, confusion with respect to another's enterprise or its activities, in 

particular, the product or services. (Emphasis added). This confusion may be caused with 

respect to a mark, a trade name, business identifier other than mark or trade name etc. 315 

Moreover, in terms of sec. 160(4) of the 2003 Act, misleading arise out of advertising or 

promotion would constitute an act of unfair competition. Hence, it is submitted that, 

despite the fact that there is no direct authority on the use of trade mark as meta tags in 

Sri Lanka, present law can be applied to cover the use of trade mark but not trade nm=s 

as meta tags under sec. 121,160 and 192(l)(d)316 of the 2003 Act. 

Nevertheless, it is submitted that the term 'any unlawful act' used in sec. 144(l) is 

sufficiently broad to apply the concept of passing off or Aquilianaction, unjust 

enrichment under Roman Dutch Law to protect from misuses of trade names in Sri 

Lanka. 

Should the law prohibit the use of meta tags on the Internet and thereby eradicate trade 

mark inftingements? As it is known, the web designer can simply place the competitor's 

trade mark in the area that the search engine checks, without using trade marks as meta 

312 Chapter One. 
313 Para 3.7.4. 
314 Second, third and fifth situations. Para 3.7.4. 
315 Sec. 120(2)(b). 
316 Sec. 192(l)(d) stipulates that application of marks means to use a mark in any manner likely to lead 

to the belief that the goods in connection with which it is used are designated or described by that 
mark. 
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tags or the web designer can use someone's trade marks in doorway pageS317 and after 

achieving high rank replace the doorway page with the real page which the designer 

wants the web surfers to visit and repeat the same process to maintain the rank. 

Consequently, it would seem that specially prohibiting the use of trade marks as meta 

tags would not reduce the unauthorised use of trade marks. Hence, there is a lacuna in 

the present law. However, since the terrn 'use' is not limited in any way in the 2003 Act, 

it can be interpreted along with Buddhist principles to give wider meaning. It is 

subinitted that such interpretation of the present law would handle the above situation. 

In cyberspace, consumers often search for a particular product or service. Should the law 

allow someone to use the trade mark sought by the consumer to divert to his own 

product? Does this lead to undue enrichment to wrongdoer or giving information to 

consumer that he does not want? Does this would amount to violation of the moral code 

of the country? 

As with the development of information society in Sri Lanka, some commercial entities 

expressly prohibit use of trade marks as meta tags. "' However, since there is a lacuna in 

the present law it is submitted that this has given an opportunity to apply STEP 3 of the 

formula. Application of STEP 3 could be more appropriate since the intention of the 

meta tag user is to mislead the public and thereby gain some financial benefit. Such 

conduct (making false representation and unjust livelihood) breaches Buddhist morality 

principles. Additionally, there is a possibility to apply STEP 5 where Aquilian action Uls 

the lacuna. Furthermore, these arguments are equally suited to prohibit use of trade 

names as meta tags. 

3.8.4 Spamming 

With the advent of new teclmologies, new marketing systems emerge, spamming is just 

one. In general, sparn means junk mail or junk newsgroup posting. Such messages are 

variously referred to as unsolicited commercial e-mail ("UCE"), unsolicited bulk e-mail 

("UBE"), junk e-mail, and " spam. " However, junk mail is not considered as sparn when it 

does not carry commercial adVertiSenlentS. 319 

317 A doorway page Ournp page, an entry page or a bridge page) is a generic page, primarily designed 
for search engines, which contain some key words and phrases. In general doorway pages contains 
.1 enter" image, which takes the web surfer to the real page that the site owner wants the surfer to 

318 
visit. webcpedia at http: //www. pcwebopedia. corrVTERNVd/doorway. htn-il (Accessed: 01.12.2004). 
E. g., Sri Lankan Telecom Webpage at 
http: //directory. slt. lk/real/inpages/eteleshop-pages/warranty. htm (Accessed: 01.12.2004). 

319 http: //www. webopedia. conVTERNVs/sparnhtml (Accessed: 01.12.2004). 
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The problem arises in relation to spam when it carries trade marks and disguises or 

conceals the sender or gives a forged identity. Furthermore, generally, the sender of 

commercial spam sends it to targeted recipients who have not requested information in 

advance. TTiis means that spam targets "a stranger" with whom it had no previous 

contact. Likewise, recipients' e-mail addresses are collected from the public spaces of the 

Internet: news scripts, mailing lists, directories, websites etc. Thus, the question arises as 

to whether such use of trade marks constitutes trade mark infiingement according to the 

laws of a given country. 

3.8.4. (a) Position in the USA 

The US position is clarified in Classified Ventures, LLC. v. Softcell Marketing, InC. 320 

In this case, the court held that consumers are likely to associate Softcell and its 

pornographic spam. e-mails with Classified Ventures and its famous cars-com. Service 

Marks, lessening the distinctive value of the cars. com. Service Marks. The Court held 

that use of the service mark "cars. co&' in the sender's address of the "spam! ' e-mail 

message was likely to and actually did cause confusion to recipients that "cars -co&' was 

the actual sender of the solicitation. Hence, injunction granted against fraudulent use of 

another company's domain name in unsolicited commercial e-mail messages. 321 

In Allstate Ins. Co. v. Mathison 322 Mathison the defendant acting on behalf of and with 

full knowledge of NAPAAý23 and AMS324, sent, from an Earthlink, Inc. e-mail account, 

unsolicited bulk e-mails to Allstate agents. The e-mails were falsely designated such that 

they appeared to originate from "ELiddy@allstate. corn, " the e-mail address of the Chief 

Executive Officer and Chairman of Allstate, Edward M. Liddy ("Liddy"). The fraudulent 

e-mails were configured so that they would automatically transn-At a receipt notification 

whenever a recipient opened the e-mail. These receipt notifications were sent to Liddy's 

e-mail account at Allstate. The court allowed Allstate to proceed under the Illinois Trade 

mark Registration and Protection Ac t325 for infringement of trade mark under that Act. 

320 109 F. Supp. 2d 898 N. D. 111., 2000. 
321 Also America Online, Inc. v. LCGM, Inc., 46 F. Supp. 2d 444(E. D. Va. 1998). 
322 No. 02 C419,2002 U. S. Dist. LEXIS 11541 (N. D. 111.25-06.2002). 
323 National Association of Professional Allstate Agents. 
324 Association Management Specialists, LLC. 
325 Also, application of Federal Legislation on sparrL i. e. the Controlling the Assault of Non-Solicited 

Pornography and Marketing Act 2003 ("CAN-SPAM Act") which come into force on 01.01.2004. 
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3.8.4. (b) Position in the United Kingdom 

Tbough the matter was settled out of court in Virgin Net v Adrian Paris, 326 it showed 

that there was room for a test on the subject. However, one should look to other areas of 

law such as Consumer Protection, Data Protection Law, and European Directives such 

as Directive 95/46 on the protection of individuals with regard to the processing of 

personal data and on the free movement of such data. 

3.8.440 Sfi Lankan Position 

Though it seems that, in theory, see. 121 and 160 of the 2003 Act can be used to address 

span-4 it is doubtful whether such use would ainount to an infiingement of trade mark 

rights under the present wording of those sections. Hence is seems there is a lacuna in 

the law. 

Should the law allow use of someone's trade marks in order to mislead the public by way 

of sending unsolicited mails? Would it not violate privacy since e-mail addresses are 

collected without the consent of the owner? Does infiingement of trade mark take place 

when unsolicited e-mail carries trade mark but does not divert the recipient? 

Now the question that arises is: can spam sender seek constitutional protection such as 

freedom of expression? 327 Pursuant to Art. 15(7) of the Constitution, freedom of 

expression is to be used according to the limitations that are made to protect, among 

other things, to secure due recognition and respect for the rights and freedoms of others, 

and to meet the just requiremants of the general welfare of a democratic society. Hence, 

it is clear that STEP 2 would provide two grounds ie. rights and freedoms of others, and 

meet the just requirements of the general welfare of the Sri Lanka society under which 

spamming can be prol-fibited. 

Moreover, while sending sparn by using trade marks belonging to some one else, the 

sender breaches the second (appropriating what is not given) and fourth precept (making 

false representations) of Buddhist moral code and thereby challenges the fabric of 

society. Hence, STEP 3 of the formulae is also applicable in this regard. 

On the other hand, while using STEP 3 and STEP 5 along with STEP 1 there is a greater 

possibility fills, the lacunae in the present law. Spamming involving trade marks may be 

326 The Register published on 20.04.1999 at 
http: //www. theregister. co. uk/1999/04/20/Virgin. sues-customer-forý_spamrrýng/ (Accessed: 
01.12.2004). 

327 Art. 14(l). 
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prejudicial to the interest of the registered trade mark owner. For that course of action, 
Buddhist principles and Aquilian action can be used to define the term prejudicial. Does 

prejudice mean the injury caused by spamming? Arguably, it can be prejudice when 
Buddhist principles and Roman Dutch Law concept of damage are applied to interpret it. 

Hence, it seems by applying Buddhist principles Aquilian action sec. 121(2)(b) can be 

interpreted to cover spamming. Furthermore in the case of unregistered trade marks 
Aquilian action can be use since it is independent of the use of trade mark. 

3.8.5 Linking 

Another trade mark and unfair competition problem on the Internet can arise when a 

person makes a link to materials to which he does not have rights. Thus, a brief 

examination of how links work is required for better understanding of trade marks issues 

on the Internet. Links are made using attributes and tags within HTML, which allows 

information to be "hyperlinkeT 1328 or "hypertext reference linked" within the same 

website or in between different websites. 329 

Generally, linking from one website to another is normal practice on the web since it 

eases surfing the web. In general, a link from one website to the home page of another 

website does not raise concern. Nevertheless, some types of linking may account for the 

inffingement of trade mark. 

Deep linking refers to linking to an internal page of a website, bypassing the home page 

of web user that generally includes the basic introduction to and identification of the site. 

In contrast to linking, deep linking can lead to problems. Firstly, it tends to cause 

consumer confusion, as viewers do not see the identifying information on the home page. 
Secondly, it can create revenue problems since advertisements on the bypassed page are 
included. Tbirdly, it creates problems for the bypassed webpage owner's contractual 

terms with other companies, which pay for advertising. 330 

The problem of infiingement of trade marks rights arises when such link categorically or 

by inference suggest an authorised association between the linking and linked sites and 

thereby diverts consumers from the source or origin. However, this would only be to the 

extent that such a suggestion, which made as result of link, leads the web user to believe 

328 Webopedia for hyperlink at http: //www. webopedia. com/TERM/H/hyperlink. htrril (Accessed: 
07.03.2004). Also Bensusan Restaurant Corp v. King 126 F. 3d 25(2d. Cir. 1997) and Intennatice 

329 
Inc. v. Toeppen 

, 947 F. Supp. 127,1232(N. D. 111.1996). 
For categories of links: Ignacio Javier Garrote, "Linking and Framing: A Comparative Law 
Approach, " E. LP. R, 24,4 (2002), 184-198. 
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that an unassociated webpage belongs to a certain trade mark owner. nlis is possible in 

the case of deep linking. Thus, an issue arises as to whether such links would amount to 

in-ftingement of trade marks. 

3.8.5. (a) Position in the USA 

In OBH, Inc. v. Spotlight Magazine, Inc, "' the plaintiffs owned the "The Buffalo News" 

registered trademark used by the newspaper of the same name and operated a web site 

utilizing the Internet domain name "www. buffnews. co&' and also operated another web 

site using the domain name "www. buffalo. com, " which contains, inter alia, an on-line 

version of The Buffalo News. 

The Defendant owns and operates, for commercial purposes, an apartment rental guide 

called Apartment Spotlight Magazine, which advertises available apartments located in 

the cities including Buffalo, city and operate on-line versions of Apartment Spotlight 

Magazine at "www. aptspotEght. coid' and www. buffalonyapartments. com After 

becoming aware, that the Buffalo News was operating a web site under the domain name 

www. buffnews. con-4 the defendants registered the domain name the buffalonews. com. 

and created a website parodying the Buffalo News and providing a public forum for 

criticism of the newspaper. Defendants also registered the domain names 

"www. thebuffalonews. org" and www. thebuffalonews. net. 

Although the overall appearance and content of the defendant's website are same, it 

includes a disclaimer, which states inter alia that it is not affiliated with or endorsed by 

the Buffalo New, OBH Inc. Moreover, defendant's website contains disparaging 

comments about the Buffalo News and hyperlinks to other web pages containing 

negative opinions and stories about The Buffalo News. (The Buffalo News published an 

advertising periodical known as Apartment Finder, which is in direct competition with 

defendants' Apartment Spotlight Magazine. ) 

Since the defendant did not stop using "thebuffalonews. coirf' domain name and refused 

to transfer the domain name, the plaintiff comnienced the action, asserting among other 

things the following causes of action: (1) trademark infringement in violation of the 

Lanham Act, (2) trademark dilution in violation of the Federal Trademark Dilution Act, 

(3) false designation of origin, false description and unfair competition in violation of the 

Lanham Act. 

330 ibid. 
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Firstly, applying the provisions of the Lanham Ace 32 the Court held that that defendants' 

use of the "thebuffalonews. coin! ' domain name causes a likely to cause consumer 

confusion. The court applied the eight Polaroid factorS333 to affirm the, likelihood -of 

confusion. The defendant argued that their website cannot possibly confuse the visitors 

since it contains disclaimers informing the site is not affiliated with or endorsed by the 

Buffalo News or the plaintiffs. However, the visitors, who are presumably looking for 

the news services provided by the plaintiffs on their web site, may instead opt to select 

one of the several other news-related hyperlinks contained in defendants' web site. 

Moreover, those news-related hyperlinks will directly link the user to other news-related 

web sites that are in direct competition with plaintiffs in providing news-related services 

over the Internet. Hence, the court held that when the visitors arrive they cannot help 

being confused-even if only momentarily. Hence, the court rejected the defendant's 

arguments including parody defence without merit and defendant was found liable for 

trade mark hiffingement linking away from the plaintiff s website. 

Secondly, the Court held that defendants' use of plaintiffs' mark constituted dilution 

under the Trademark Dilution Ac? 34 by considering delusion factors such as famous of 

the senior mark, its distinctiveness, commercial use of junior mark etc since it lessens the 

mark's capacity to identify and distinguish plaintiff s goods and services its own website. 

Thirdly, the Court upheld that plaintiffs claim of unfair competition under the Lanham 

Act. 335 

331 86 F. Supp. 2d 176 W. D. N. Y, 2000 
332 15 U. S. C. § 1114(l)(a) provides that "a plaintiff-trademark holder must show defendant's "use in 

commerce, " without plaintiffs consent, of a "reproduction, counterfeit, copy, or colorable imitation 
of a registered mark in connection with the sale, offering for sale, distribution, or advertising of any 

333 
goods or services on or in connection with which such use is likely to cause confusion ...... 
Polaroid factors are (1) the strength of the plaintiffs mark; (2) the similarity of plaintiffs and 
defendant's marks; (3) the competitive proximity of their products; (4) the likelihood that plaintiff 
will "bridge the gap" and offer a product like defendant's; (5) actual confusion between products; (6) 
defendant's good faith; (7) the quality of defendant's product as compared to plaintiffs; and (8) the 
sophistication of the purchasers Polaroid Corp. v. Polarad Elect. Corp., 287 F. 2d 492 (2d Cir. 
1961). 

334 15 U. S. C. § 1125(c) which provides that "the owner of a famous mark shall be entitled, subject to 
the principles of equity and upon such terms as the court deems reasonable, to an injunction against 
another person's commercial use in commerce of a mark or trade name, if such use begins after the 
mark has become famous and causes dilution of the distinctive quality of the mark ...... 15 U. S. C. § 
1127 defined as 'the lessening capacity of a famous mark to identify distinguish goods or services , 
regardless of the presence or absence of (1) competition between the owner of the famous mark and 
other parties, or (2) likelihood of confusion, mistake or deception. 

335 15 U. S. C. § 1125(a)(1)(A) provides: -[a]ny person who, an or in connection with any goods or 
services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or 
any combination thereof, or any false designation of origin, false or misleading description of fact, 
or false or misleading representation of fact, which ... is likely to cause confusion ...... Also, Digital 
Equpiment Corp. v. Altavista Technology, 960 F. Supp. 456,461(D. Mass. 1997) where the Court 
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However, in Ford Motor Company v 2600 EnterpriseS, 336 the defendant used the Ford 

mark in its programming code, which is invisible to the Internet user but which creates an 

automatic hyperlink to the ford. corn site. The court denied Ford's motion since the 

creation of an unseen, programmatic link to Ford! s site was not a comniercial use or a 

use in connection with goods or services of the mark within the meaning of the Lanhain 

Act. 

3.8.5. (b) Position in the United Kingdom 

There is currently no reported case on this matter. However, there are some judgments in 

Europe that support the US position. For instance, Estee Lauder Cosmetics Ltd v 

Fragrance Counter In c337 where the Court held that defendant had knowingly exploited 

the good reputation and advertising potential of the plaintiff to promote its own 

con-unercial interests to the detriment of competition including those of German retailers 

licensed by the plaintiff. 

3.8.5. (c) Sri Lankan position 

Under sec. 142(d) of the Code deep linking could. have been challenged since the Code 

provided that 'making direct or indirect use of a false or deceptive indication of the 

source of goods or services would constitute an act of unfair competition'. As discussed 

above in practice confusion could arise by deep linking when the contents of the linked 

page suggest a non-existent relationship or association. Hence, such conduct would 

constitute unfair conduct under the Code. 

Nevertheless, the significance of sec. 142(d) of the Code might have been disregarded by 

the drafters of the 2003 Act which provides 'any act or practice carried out or engaged 

in the course of industrial or commercial activities causes or is likely to cause confusion 
338 with respect to another's enterprise shall constitute act of unfiair competition. Section 

10 1 of 2003 Act defines the term 'false trade description' whereas see. 185 provides false 

representation regarding trade marks. Nevertheless, it deals only with alteration, 

effacement of trade description but not making direct or indirect, false or deceptive 

indication of the source of the goods or services. Thus, it seems that there is a lacuna in 

the 2003 Act. 

preliminarily enjoined a hypertext link of a trade mark because it gave the false impression that the 
linked page was the linker's. 

336 117F. Supp. 2d 661,2001US (E. D Nfichigan, 20.12.2001). 
337 [2000) E. T. M. P, 843. European Court of Justice, (Fifth Chamber). 
338 Sec. 160(2)(a) of 2003 Act. 
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One could argue that linking is protected by the Constitution, which protects freedom of 

expression . 
339 Nevertheless, the limitation provided by Art. 15(7) of the Constitution can 

be used to rebut such claim and protect trademarks. Firstly, the conduct of the deep 

linker would breach morality of the Sri Lankan society. Secondly, it violates rights and 
freedoms of others. Thrdly, such claim can be rebutted since the conduct of the deep 

linker would obstruct the basic requirements of the general welfare of a democratic 

society. Hence, STEP 2 would be more applicable. 

Moreover, conduct of the deep linker would violate the freedom to engage any lawful 

occupation, profession, trade, business, or enterprise. 340 Hence, it is submitted that 

linking can be challenged under STEP 2 since it affects rights and freedom of others. 

As discussed above, a question arises when a link suggests association between the 

linking and linked sites, would this amount to false representation? The intent behind 

such an act is to make web users believe that an unassociated webpage belongs to a 

certain trade mark owner and thereby ultimately make money. Such conduct can be 

challenged under STEP 3 since such conduct is prejudicial and breaches the second 

precept of Buddhist panca sila. Alternatively, STEP 5 could be used since an Aquilian 

action can be used to interpret the meaning of prejudice and also can be used 

independently. Such approach would protect unregistered trade marks. Finally, the 

Roman Dutch Law concept of unjust enrichment can be used to address linldng- 

3.8.6 Framing 

Framing is a command in HTML that enables a viewer to see the screen split in several 

smaller windows or frames . 
341 The viewer can see all those fra m-es on the same screen 

since those are spread over the screen and displayed on a separate portion of the screen. 

At the same time, all these frames function independently to display an individual 

webpage. 342 

From the trade mark point of view, the problem is the ability to confuse the viewer as to 

the origin of the site and the goods and service it displays. The user is still able to see the 

entire framed site using the scroll bar without knowing the different origins of different 

sub-frames. Since the framed URL is not displayed the viewer can be misled as to the 

source/ origin of the site. Thus, potential trade mark liability can be raised. Moreover, 

339 Art. 14(l)(a). 
340 Freedom of trade etc is guaranteed byArt. 14(1)(g). 
341 Webopediaathttp: //www. webopedia. conVTEPMf/frames. htnil (Accessed: 01.12.2004). 
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framing becomes problematic when used to replace margins, generally consisting of 

advertisements, of the framed site with margins of the framing site. Ms would divert 

advertising revenue derived from selling advertisement slots placed within framed site to 

the framing site. 

3.8.6. (a) Position in the USA 

343 In The Washington Post v. Total News Inc. , the defendant had franied news content 

from the plaintiff s sites with advertisements that it had itself sold. The contentions were, 

among other things, whether defendant's conduct would amount to inftingement of the 

trademark of the plaintiff. The case was settled upon an agreement to permit the 

defendant to maintain its link to the news sites but to cease framing the plaintiff's 

material in association with any third party advertising or its URL. 144 

3.8.6. (b) Position in the United Kingdom 

There are currently no reported cases in this regard. However, it could be argued that an 

act of framing would be covered by sec. 10(4)(d) of the Trade Marks Act 1994. This 

matter is open to be decided by the court. 

3.8.6. (c) Sxi Lankan Position 

As noted above, framing might not reveal the ownership of the page called up and might 

wrongly suggest a non-existent association between framing and framed page. Hence, 

the question arises as to whether present law is capable of addressing this issue. Section 

121(3) of the 2003 Act prohibits 'application or affixing' of marks in a way likely to 

mislead the public. Nevertheless, it restricts its application only to goods. Hence, it does 

-not protect service marks in this regard. However, sec. 121(2)(b) can be applied in this 

regard since such conduct is likely to be prejudicial to the interest of the owner of the 

mark. 

Section 160 of the 2003 Act per se does not deal with the act of framing. Nevertheless, it 

is submitted that unfair competition law can be extended to cover framing since 

sec. 160(l) prohibits any act or practice carried out or engaged in, in the course of 
business that is contrary to honest and conunercial practice. Though Sri Lankan courts 

342 Ignacio Javier Garrote, supra n. 329. 
343 No. 97Civ. 1 190(PKL)(S. D. N. Y. )at 

http: //people. hofstra. edu/faculty/peter-j-spirolcyberlaw/totalset. html (Accessed: 01.12.2004). 
344 Also Hard Rock Cqfý v. Morton, 1999 U. S. Dist LEXIS 8340 (S. D. N. Y. ). 
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have not defined the term 'contrary to honest and conm-&rcial practice', it is subýnitted 

application of Buddhist principles would guide the court. 

Once again, intention of the creator of frame is questionable. The ulterior motive of the 

creator of the frame is to make wealth by confusing the consumers. Would it be a proper 

means of acquiring wealth? If not, would it violate the moral conduct expected by the 

society? 

The above-mentioned USA case demonstrates that the ulterior motive of framing is to 

gain some financial benefit by misleading the public when using or exploiting someone's 

trade mark. From the Buddhist point of view, this breaches two precepts of panca AM. 

It breaches the Second precept, which safeguards everyone's right to ownership of 

property by 'taking / appropriating' what is not given. It breaches the third precept by 

making false representation. Hence, it is submitted that the Sri Lanka courts would find 

the answer to framing in STEP 3. On the other hand, it can be argued that framing would 

amount to inftingement of right to livelihood and hence STEP 2 would be appropriate. 

3.8.7 Sale of trade marks as keywords 

As noted above, web users use specific words/ terms or phrases while searching a 

website to locate infonnation online. At the same time, most web owners seek to 

maximise their income through advertisement. The higher volume of users to the website 

necessarily gives opportunity to get more advertising revenue. Thus, some search 

engines sell key words and terms to advertisers who want to do their marketing in 

cyberspace. Consequently, advertisers use these keywords along with their 

advertisements in order to get more chances to be displayed. Thus, when a trade mark 
becomes the subject matter of these sales of key words, it may divert customers to the 

advertising website. The question is whether such practice would amount to iriftingement 

of trade mark. 

3.8.7. (a) Position in the USA 

The position of sale of trade marks as keyword was challenged in Playboy Enterprises v. 
Netscape Communications. 345 The court considered the use of the word ITlayboy" and 
"Playmate" as keywords by the searchers and held that use of conunon or generic words 
does not amount to an infringement. Hence, the use of the term 'Playboy' did not 
amount to iriftingernent of rights since it has not been used in 'trade mark sense'. 

345 55 F. Supp. 2d. 1070(C. D. Cal). 
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3.8.7. (b) Position in the United Kingdom 

There is currently no case law in United Kingdom in this regard. However, as discussed 

above relative rankings in search engine results would bring more revenue to the 

advertiser. Hence, it can be argued that if as a result of keyword sales a competitor 

appeared above the proprietor of the trade mark in search engine results, in theory it 

could be actionable. 

Section 2 of the Trade Marks Act 1994, which declares, "a registered mark is a property 

right obtained by the registratioif' and sec. 9 stipulates that 'the proprietor of a registered 

trade mark has exclusive rights in the trade mark which are infringed by use of the trade 

mark in the United Kingdom without his consent'. Considering these two sections along 

with sec. 10(6) it can be argued that the sale of trade marks as keywords would ainount 

to use other than in accordance with honest practices in industrial or con-unercial matters 

and hence would amount to infiingement of trade mark rights. 

3.8.7. (c) Sri Lankan position 

Pursuant to sec. 121(2)(b) of the 2003 Act it is clear that a trade mark is protected 

against any use of the mark itself or of a sign resembling it, if the use is made without 

just cause and is effected in conditions likely to be prejudicial to the interest of the 

registered owner of the mark. Since likelihood of misleading the public is not required 

under this provision, it can be argued that a sale of key word would be 'prejudicial to the 

interest of the trade mark owner'. Hence, STEP 1 would be sufficient to address the 

issue. 

In an early case, 346 the Court held the use of a mark as a trade mark confers rights of 

property in it. However, statutory provisions throughout the history do not support this 

view. Paradoxically, the present trade mark legislation in Sri Lanka does not explicitly 

recognize trade =k as a property right in contrast to other jurisdictions. Hence, can it 

be argued that the sale of trade mark as key words does not ainount to iiffringernent of 

trade marks? It is submitted, since registered mark can be assigned they arguably have 

the nature of property. Nevertheless, the subtle question in the international legal order 

remains to be answered is how one could "selr' rights that do not belong to hini 

On the other hand, by selling trade marks as keywords the seller misappropriates 
property rights of another. Misappropriation of property is highly condelmed by 

346 Swamipillai v Manuelpillai 0 890) 1 C. L. W. 15. 
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Buddhisn-L If a seller acquires wealth by selling what does not belong to him and hence 

he/she breaches the second precept and right livelihood or sammd djýva or of Buddhist 

life. (STEP 3). 

On the other hand, under STEP 5 an Aquilian action can be used as a remedy to sale of 

trade marks as key words since all elements i. e. dolus (intentional wrongful act), 

pecuniary loss to the trade marks owner, fault on the part of the seller that are necessary 

to constitute Aquilian action is satisfied by the sellers conduct. 

3.8.8 Pop-up and pop-under advertisements 

Pop-up advertisements are a type of window that appears on top of the browser window 

of a website that a user has visited. Gener0y, these types of windows are used to 

advertise on websites. These advertisements appear on top of the content page of a 

website without any initiation by the web user and disappear after some time. 347 Once it 

appears and is clicked by the user the user will. be directed to the advertiser's website. 

The software, which creates pop-up advertisements, is designed to monitor users' online 

activity. The main objective of this monitoring process is to understand users' likes and 

dislikes and then to deliver targeted advertisement to the selected users. 

In contrast to pop-up advertisements, pop-under advertisements appear behind the 

browser window of a website that a user has visited. Hence, issues arise when the 

advertisements make unauthorised use of trade marks. 

3.8.8. (a) Position in the USA 

The US court looked into the matter of pop-up advertisement in Washingtonpost 

. Newsweek Interactive Company LLC., et. al, v. Gator Corp., 348 Here the defendant used 

software to cause pop-up advertisements to appear on computer screens over and/or 

under pages from websites owned by plaintiff without permission from plaintiff. The 

court held that these pop-up advertisements violated the plaintiff's trade mark and issued 

an injunction prohibiting the defendant from enabling third party advertising to appear on 

a web user's computer screen when the web user was viewing websites owned or 

affiliated with the plaintiffs'. Furthermore, the defendant was enjoined from making any 
designations of origin, descriptions, representations, or suggestions that plaintiffs are the 

347 Webopediaathttp: //www. webopedia. com/TERNVp/Pop-up-window. htnil (Accessed: 01.12.2004). 
348 CANo. 02-909-A(E. D. Va., 16.07.2002). 
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source, sponsors or anyway affiliated with defendant's advertisers or their websites, 

services and product. 349 

3.8.8. (b) Position in the United Kingdom 

Since there is no general unfair competition law apart from passing off action in the 

United Kingdom, it is arguable whether such an act would amount to infiingement of 

trade mark. Nevertheless, it can be argued that there is a possibility to apply passing off 

since pop-ups make a false impression. However, this matter has not come before the 

court. 

3.8.8. (c) Sri Lankan position 

The popular practice of pop-up and pop-under advertisements is to attract more 

customers. However, there are no decided cases in Sri Lanka on this matter. 

Once pop-up advertisements appear and clicked by the user the user will be directed to 

the advertiser's website. Would it amount to misdirecting the customer since the 

customer can see where he/she has ended up? Can it be considered an act of unfair 

competition or unfair attenipt to earn? Should a lacuna in the law allow the practice to 

prevail? 

In terms of see. 121 and 160 of the 2003 Act, it would seem that pop-up advertisements 

can inftinge trade marks and can amount to unfair competition since they create 

confusion of the establishment or of the goods or services. Hence, such conduct would 

undermine Buddhist values since the ulterior motive of the pop-up advertiser is to earn 

by appropriating someone's property. Thus, STEP 3 provides an answer. 

3.8.9 Mousetrapping 

Mousetrapping is a technique, which forces the web users to remain on a certain 

website . 
350 This can be seen in different ways. Some mousetrapping disables the users' 

ability to move from one window to another while flooding with pop-up advertisements. 
Some open new windows repeatedly as the user tries to leave the website either using 
functional button or closing windows. More often, the mouse is disabled. There is no 

alternative and therefore the user has to continue viewing unwanted pop-up advertising 

349 Also Six Continents Hotels Inc. and Inler-Continental Hotels Corp. v. 77ze Gator Corp., No-1: 02 
cv3065(N. D. Ga. complaint filed 12.11.2002) and cf. 1-800 Contacts, Inc. v. MenUxom, 2003 WL 
22999270, S. D. N. Y., 22.12.2003; U-Maul Int'l, Inc. v. MenUxom (E. D. Va. 05.09.2003) 
(No. Civil 02-1469-A). 

350 Webopedia at http: //www. webopedia. conVTERNVni/mousetrapping. html (Accessed: 01.12.2004). 
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or switch off351 to get out of the trap, which ends the task or reboots the computer if that 

fails. 

The question is whether there can be trade marks infiingement when these transactions 

take place in conjunction with trade marks. Thus, an examination of United Kingdom, 

USA would provide an understanding of the legality of such use of trade marks. 

3.8.9. (a) Position in the USA 

In Federal Trade Commission v Carlos Pereira &'blal atariLcomet al Y 
352 the court 

discussed the application of sec. 5(a) of the Federal Trade Commission Act ("FrC 

Act") '353 which prohibits unfair or deceptive acts or practices in or affecting conm-lerce. 

In this case, the defendants engaged in mousetrapping by disabling the browser's 

functional command keys such as "bac 
,V 

and "exit" so that Internet surfers were faced 

with a flood of advertisements for adult sites. The Federal Trade Conunission (FTQ 

alleged that the mousetrapping constituted illegal and unfair practices, hence court issued 

a prelin-ýinary injunction. 

On another occasion, the FTC alleged the defendant was registering Internet domain 

names that were nisspelt or versions of legitimate domain namas. Once consumers 

arrived on the defendant's site, they were unable to exit because of Mousetrapping. 354 

The court issued a permanent injunction. 

3.8.9. (b) Position in the United Kingdom 

Mousetrapping has not become a subject of trade mark inffingement cases in the United 

Kingdom. It remains to be answered by a court of the United Kingdom whether such act 

would come under the purview of sec. 10 of the Trade Marks Act 1994. It seems that in 

terms of sec. 10(3) mousetrapping can be challenged since it gives unfair advantage to the 

person who makes mousetipping or it is detrimental to the distinctive character or the 

repute of the trade mark. On the part of the user it creates a situation of exasperation, 

antipathy, or fiustration while looking for a trade mark on the Internet. 

351 Press + hold CTL-ALT-DEL to close windows but not many users know. 
352 No. 99-1367-A (E. D. Va. 21.09.1999). 
353 15 U. S. C. § 45(a), 
354 FIC v Zuccarini, Civil Action No. 01-CV-4854; ED. Pe. 2002, U. S. Dist. LEXIS 13324; at 

http: //www. ftc. gov/os/1999/09/atarizprehrrýnaryinjunction. htm (Accessed: 01.12.2004). 
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3.8.9. (c) Sri Lankan position 

No case has been reported up to now regarding mousetrapping. However, a question 

arises as to whether it can be considered under traditional doctrines of fraud and/ or 

unfair competition. 

Redirecting consurners to otber sites and -not aEowing them to surf the web undennines 

the values of the consumers' time. It may defeat the consumers' confidence in the 

Internet. Can it constitute an act of unfair competition? 

Nevertheless, under the ambit of sec. 160(3) (b) of the 2003 Act it can be argued that 

such use of trade mark would daTnage the trade mark owner's goodwill or reputation. 355 

In addition, the conduct of the mousetrapper would be prejudicial to the registered trade 

nwk owner. Hence, STEP 1 would suffice to address the issue. On the other hand, it can 

be argued since mousetrapping would challenge the freedom of trade guaranteed by the 

Constitution, STEP 2 can be used. Above all, since the conduct of the mousetrapper 

meets the requirements of an Aquilian action (STEP 5), there is a possibility to use 

Roman Dutch Law principles in this regard. 

PART D 

Applicability and the efficacy of the proposed theory 

3.9 Introduction 

The foregoing discussion demonstrates that the 2003 Act has its loopholes, and hence it 

does not provide 'better protection' to the owner of trade marks, trade names etc while 

protecting interest of consumers. As mentioned in Chapter one, though Sri Lanka is a 

party to many international and bilateral treaties including treaties on trade marks 

protection, mere ratification of a treaty, does not give effect to the treaty in domestic 

law. Thus in order to give effect to the content of a treaty, domestic legislation is 

required. However, up to now there are only a few provisions in domestic trade mark 

legislation giving effect to this. Hence, the minimum standard of protection contained in 

the international treaties makes no great impact on Sri Lankan trade marks law. 

Furthermore, as seen in the foregoing Chapter, traditional trade mark law has faced 

mismatched with the novel application of trade marks in the digital environment and the 

355 Sec. 160(3) stipulates that any act or practice carried out or engaged in, in the course of business that 
damages the goodwill or reputation of another's enterprise shall constitute an act of unfair 
competition. 
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present trade marks law in Sri Lanka is not equipped to address some of those issues. 

Once again, a subtle question arises as to whether Sri Lanka needs a new law to address 

the issues arising in the digital environment. 

Admittedly, either creating new rights or generously interpreting the ambit of its law can 

expand intellectual property law of a country. Sri Lanka has to adopt a way to face the 

above-mentioned problem i. e. either creates new rights or use the existing law. In a 

country Eke Sri Lanka where there are comparatively few reported cases available from 

the courts it is unwise to seek constant legislative changes in an attempt to keep up with 
developments and comply with Sri Lanka's international obligations. As seen in Part C, it 

is more promising to adopt the latter way than promulgating new law that may become 

obsolete with the change of technology in the exploitation of trade marks. 

3.9.1 Application of the theory 

As mentioned before, there is a dearth of judicial guidance on the subject matter in Sri 

Lanka. Hence, it is difficult to promulgate new laws from time to time to 01 the gaps in 

the law or to cover new situations, which were not predicted at the time of promulgation 

of law. The need of the day is to apply the proposed theory / methodology. Such 

approach has a broader ramification on passing off action and unfair competition 

principles and in controlling the conduct of defendants in trade mark infiingement cases. 

Sri Lankan judiciary should be aware that any lacunae of the present law may be filled 

applying constitutional principles and Buddhist moral code while interpreting the present 
laws in compliance with international obligations of the country. 

As seen in Part C, most of the trade mark cases draw attention to the following three 
basic things: 

(1) the defendant does not have legitimate right over the disputed mark, 

(2) the technique in which he used the trade mark (domain name, mousetrapping, 

metataging, pop-up advertising, linking and framing etc) 

(3) the purpose of the use (to deceive customers and earn money). 

Admittedly, there is no difference in these elements in the case of infiingement of trade 

marks in the digital world. However, the above elements are to be examined in order to 
fit into the proposed theory. 
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As has been seen in Chapter Two, in order to breach the second precept of panca sfla 
five requirements should be satisfied. 356 In the case of infringement of trade mark, the 

challenging factor is the unauthorized use of trade marks by the defendant. Hence, it is 

obvious that the defendant has no legitimate right over the trade marks and he knows 

that the trade marks do not belong to him. Then he employs a device or performs an act 

of "appropriating it. " Here the defendant utilizes a method such as hidden embedded text 

(meta tags etc) through the electronic media. 'Me ultimate motive of the defendant is to 

acquire 'something' he does not own. As pointed in Angutlara Maya, bhogd me 

uppajjantu sahadhammenati 357 one of the four cardinal wishes of an individual should 
be "may wealth by lawful means come to me. " Again, the same Nikdya points that 

bogehi dhammikehi dhamaladdehi358_ wealth should be earned by lawful means. Hence, 

the conduct of defendant can be challenged. 

In many situations discussed in Part C of this Chapter, the defendant breaches the fourth 

precept as well since he makes false representations as to the source of goods. The 

cumulative effect of this conduct would amount to breach of second and third precepts 

and breach of two paths in the eight fold paths, namely right words (samma vacha) and 

right livelihood (samma djTva). Hence, the whole chain of the act would amount to 

breach of Buddhist morality, and hence challenge the constitutional obligation of the 

State to uphold Buddhism. 

Moreover, to justify whether an act of a defendant does not harrn the plaintiff, 'do as you 

would be done by' formulae should be applied. 

Application of Buddhist rationale does not depend upon the medium to which it is 

applied. It does consider whether the basic element to breach panca AM, is satisfied. 

Hence, if anyone appropriates another's property without the consent of the owner with 

a view to make profit he/she breaches the second precept of panca sTla, irrespective of 

the medium that is used to appropriate property. Hence, it is submitted that, this 

justification can be properly applied in the future irrespective of the medium or mode that 

wiI1 be used to 'use' marks in the technology world. As seen in Part C the judiciary is 

given more opportunity to extend the present law when it applies the proposed formula. 

356 Para 2.9. (c)(I). 
357 Pattakanuna Sutta of Anguttara Nikaya at http: //www. metta. lk/tipitaka/2Sutta-Pimka/4Anguttara- 

Nikaya/Anguttara2/4-catukkanipata/007-pattakanimavaggo-p. htm (Accessed: 0 1.12.2004). 
358 Mundaraja Vag ga of Anguttara Nikaya. at http: //www. metta. lk/tipitaka/2Sutta-Pitaka/4Anguttara- og Nikaya/Anguttara3/5-pancakanipata/005-mundarajavac. go-p. htm (Accessed: 01.12.2004). 
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3.9.2 Condusion 

Once again, the applicability of the formula suggested in Chapter two of this thesis 

should be considered. The formula suggest that there is ample opportunity available to 

Sri Lankan judiciary to protect rights of trade marks owners and to protect interest of the 

consumer without seeking new law with the rapid development of information society. 

As seen in Part C, STEPS 3 and 5 give more advantage than other steps of the formulae. 

For instance, all above discussion relating to the use of trade mark as meta tags, domain 

names and the practice of cybersquatting, reverse hiJacking and cyber-griping etc., 

underlies two important facts. The first is the intention to acquire wealth by illegitimate 

means. This means methods of using someone's goodwill, which was created by 

investing money and labour. The second fact is the use of methods that mislead the 

public. Thus, it is obvious that the first situation violates the second precept of panca 

sila and the second situation violates the fourth precepts of panca sila. Accordingly, it 

breaches the moral code of the country. In STEP 5, judges are more equipped with 

Roman Dutch Law principles and capable of giving justice to the. owner of a mark. 

As demonstrated in Part C, it is submitted that, one has to give importance to the 

intention of a wrongdoer and the impact of such conduct. Hence, it is the duty of the 

judges in Sri Lanka to interpret trade marks and unfair competition laws not by 

considering the medium in which the infringement takes place but by considering the 

impact of such conduct. The techniques that are used for such acts will change as a 

result of the ever-growing pace of technological development. Hence, the focus should 

be made on the rationale behind the protection of trade marks and especially to complete 

the moral obligation to establish a "JUST" society as undertaken when the constitution is 

made. 
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CHAPTER FOUR 

Laws relating to copyright and related rights in Sri Lanka and their 
application in the information age: 

Historical, philosophical and legal perspective 

Cethanahan bhikkave kammam vadými 

-The Buddha 

(Every action is a creation of thoughts) 

4.1 Introduction 

It is axiomatic that a thought can be understood only when expressed by words or 

displayed by means of a physical action. The creative thoughts of man are displayed in 

multiple forms of aesthetic expression. These expressions are, in one sense, the 

expression of the ethos of the people of a given country due to absorption of the 

surrounding environmental factors. Sri Lanka, as amply demonstrated throughout her 

history, is not an exception to this. 

As discussed in Chapter Two, ' throughout the pre-colonial era in Sri Lanka, people 

shared cultural references to express themselves and to define their relationship with their 

world and each other. Moreover, ancient Sri Lankans regarded literary and artistic work 

as an embodiment of SoCiety. 2 Hence, the societal benefit derived from a work, rather 

than material gain, was the incentive for creativity. As discussed, ' this is mostly due to 

Buddhist values deeply ingrained in Sri Lankan society. 

Nevertheless, it can be argued that despite considerable Buddhist influence on the 

societal behaviour of Sri Lankans and irrespective of the fact that historically Sri Lankans 

have not considered the subject matter of intellectual property in purely economic terms; 

there may have been instances of misuse of subject matters that presently belong to the 

copyright regime. For instance, there is a term 'kukavi' in Sinhala, added to the language 

from the early literature. Kukavi is a ten-n given to a person who copies someone else's 

1 Para 2.6. 
2 Thousands of ancient temples wall paintings, woodcarvings, sculptures, dances, and musical works 

would constitute protectable subject matter under modem copyright law. Some of these works are 
preserved in secular form compatible with Buddhism. John Paxton and Sheila Fairfield, Calendar of 
Creative Man (London: The Macmillan Press Ltd., 1979), 196 acknowledged the existence of 
Kandyan Dances, which were seen in 1591 A. D. These dances are still seen as a part of Buddhist 
festivals throughout the country performed during August every year at the most sacred Buddhist 
temple in Sri Lanka. 
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5 
poetry4 and clainis authorship as his own. This suggests that there may have been 

'unauthorised' use or 'misappropriation' of work in those days. However, there is no 
6 

written evidence of sanctions for this behaviour, unlike those who effaced marks. 

There was an incident in early history as early as 38-66 AD in Sri Lanka when a 

Buddhist monk brought a beaker made of coconut shell with carvings from one temple 

and faced a trial for theft. This beaker was made by another monk and was kept in the 

former temple for the benefit of monks living in that temple. 7 According to Vinayag or 

monastic rules, a monk could be disrobed if he conunitted a theft in which the value of 

stolen property exceeded five massaka. 9 In order to decide whether the monk had 

conmnitted such a theft, the Buddhist council had to consider the value of a coconut in 

the village from where the vessel was brought, and the value of the vessel because of its 

carvings. This story emphasised the fact that there was recognition of economic value of 

artistic creation in those times in Sri Lanka. 

As seen in Chapter two, 'O the right to use one's intellectual creations were gifted to the 

society in early Sri Lanka. This means that those creations were not absolutely free to 

use before they were gifted. Hence, it could be agued that the conduct of those creators 

necessarily suggests that there would have existed a possible recognition of some kind of 

exclusive rights of a creator. 

3 Ch. Two. 
4 Sri Lanka has a rich collection of ancient poems/verses. Nikaya Sangrahaya mentions twelve poets 

during the time of King Agbo II, about Vd Century, B. C. Siyabaslakara (948 A-D), Dhampiya- 

atuwa Gatapadaya (908-918 A. D). Newton Pinto, A Short History of Sinhalese Literature 
(Colombo: M. D Gunasena, 1954). Most were used in specific occasions, e. g. while ploughing, 
guarding the crop from beasts, harvesting, collecting honey, fishing, mining (gems and graphite) 
and while performing dance (balikavi and thovil kavi). 

5 Harishchandra Wijetmge, Sinhala Shabdakoshaya (Practical Sinhala Dictionary) (Colombo: 
Ministry of Cultural Affairs, 1982), 533. Perakumbasiritha, (1450-1460) attributed to Ven. 
Totagarouwe Rahula suggest that the word 'kukavi' entered into the Sinhala poetry as early as the 
15"' Century as evidenced by the verse no. 7 shown below. 
"viyatun idiriye - nohobee kukavi diriye 
divayuru idireye - kese bebeledda kanamediriye" 
The appearance of a 'fake-poet' in the midst of proper intellectuals is similar to the inability of a 
firefly to glare in the presence of the shining sun'. Ven. Totagarnuve Rahula, Perakumba Sirita, ed. 
by Charles De Silva, (Colombo: M. D Gunasena, 1954), 1. 

6 Para 2.7.2. 
7 Buddhagosha, Samantapasadika (London: Pali Text Society, 1947), 306-307. See further Oscar 

Von Hinuber, 'Buddhist Law according to the Ileravada- Vinaya: A Survey of Theory and Practice!, 
RABS, 18.1 (1995), 7-45 for detail discussion of the application of Vinaya rules and the Law. 

8 Para 2.9(A) and for detail at http: //www. metta. lk/tipitaka/lVinaya-Pitaka/index. html (Accessed: 
01.11.004). 

9A type of money used in the old days in Sri Lanka. 
10 Para 2.7.2. 
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Thus it is subinitted that all of these evidence i. e. gifting creations, kukavi and the 

stealing of carved coconut shell beaker, suggest that before the influence of the Western 

concept of justification of intellectual property as a means of encouraging authors and 

artists to create (thereby promoting, enriching, and disserninating a nation's cultural 

heritage), early societies in Sri Lanka saw the value of giving due recognition to 

intellectual property rights and protection of the subject matter of copyright. 

The economic aspect and protection of moral rights embodied in Western jurisprudence 

of intellectual property is also enshrined in the international instruments in relation to 

human rights. For instance, Art. 27(2) of the Universal Declaration of Human Rights" 

(hereinafter "UDIa') states that, 'Everyone has the right to the protection of the moral 

and material interests resulting from any scientific, literary or artistic production of which 

he is the author". 12 However, Art. 27(1) of UDHR emphasises the public interest 

aspect, 13 'Everyone has the right freely to participate in the cultural life of the 

connnunity, to enjoy the arts and share in scientific advancement and its benefits. "14 

15 
The International Covenant on Economic, Social, and Cultural Rights (heremafter 

"ICESCR! ') also recognises the material interest of the creator. Art. 15(l)(c) of the 

ICESCR requires countries that have ratified the instrument, to recognise the right of 

everyone "to benefit from the protection of the moral and material interests resulting 

from any scientific, literary, or artistic production of which he is the author. "16 

Importantly some of the international instruments emphasise the balance to be maintained 

between scientific development and its misuse. For instance, Art. 6 of the Declaration on 

the use of Scientific and Teclmological Progress in the Interests of Peace and for the 

Benefit of Mankind 17 declares that 

11 Adopted and proclaimed by United Nations' General Assembly resolution 217A(III) of 10.12.1948. 

12 
Sri Lanka made her accession on the same day. 
Art. 27(2). 

13 Gerald Dworkin and Richard D. Taylor, Blackstone's Guide to the Copyright, Designs and Patents 
Act 1988 (London: Blackstme Press Lirodted, 1994), 3. 

14 Art. 27(l). Importantly, Art. 19 of UDHR stipulates that 'Everyone has the right to freedom of 
opinion and expression; this right includes freedom to hold opinions without interference and to 
seek, receive and impart information and ideas through any media and regardless of frontiers: " 

1,5 Adopted and opened for signature, ratification and accession by United Natims' General Assembly 
resolution 220OA(XXT) of 16.12.1966 and entry into force 03.02.1976, in accordance with Art-27. 

16 Also Art. 5(l) of ICESCR. Sri Lanka acceded to ICESCR and International Covenant on Civil and 

17 
Political Rights (ICCPR) in 1980. 
United Nations' General Assembly Resolution 3384(XXX) of 10-11.1975. Sri Lanka is a UN 
Member since 1955. http: //www. un. org (Accessed: 01.12.2004). 
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All States shall take measures to extend the benefits of science and technology to 
all strata of the population and to protect them, both socially and materially, 
from possible harmful effects of the misuse of scientific and technological 
developments, including their misuse to infringe upon the rights of the individual 
or of the group, particularly with regard to respect for privacy and the protection 
of the human personality and its physical and intellectual integrity. 

Even though this instrument is directly related to scientific and tecImological progress, 

yet it categorically recognises protection of intellectual integrity and human personality. 

The Sri Lankan Constitution does not expressly provide for copyright protection, but it 

enshrines basic principles, which is necessarily associated with creation of literary and 

artistic works. For instance, the Constitution guarantees freedom of expression as a 
fundamental right. Art. 14(l)(a) provides that every citizen is entitled to "the freedom of 

speech and expression including publication (emphasis added). "" As observed in Joseph 

Perera Alias Bruten Perera v. The Attorney-General and Others: 

Freedom of speech and expression means the right to express one's convictions 
and opinions freely by word of mouth, writing, printing, pictures or any other 
mode. It includes the expression of one's ideas through banners, posters, signs 
etc. It includes the freedom of discussion and dissemination of knowledge. it 
includes freedom of the press and propagation of ideas ... 

" 

Copyright does not protect ideas but the expression of ideas. A medium is required when 

these expressions are to be made public. When those media through which people 

exercise their freedom of expressions are protected by copyright (i. e. supporting the 

infrastructure of press, publishing and broadcasting etc., ) it encourages the dissemination 

of literary, artistic and scientific works, hence it underpins the freedom of expression 

guaranteed by the Constitution. Otherwise, the people of Sri Lanka. would only be able 

to enjoy the freedom of expression per se but not the 'material and moral interest' of the 

outcomes of such freedom. Hence, there is no reason not to protect medium of 

expression if the guarantee of freedom of expression is to be protected and advanced. 

Copyright is a property right. Property rights are not guaranteed by the Constitution. 

Nevertheless, it guarantees rights of the people to engage in a lawful occupation, 

profession, trade, etc. 20 In Sri Lanka many people earn their livelihood on cultural 
industries. When the law deprives them of their means of livelihood by not protecting 

cultural industries, it appears that the right to engage in lawful occupation etc., would 

18 According to Art. 15(2) this ftmdamental right is not absolute. 
19 [1992] 1 S. L. R. 202. 
20 Art. 14(l)(g). 
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become meaningleSS. 21 Hence, it is clear that when copyrights are protected it fosters the 

fullest exercise of not only Art. 14(l)(a) but also 14(l)(g) of the Constitution. Thus, the 

understanding of the scope and content of freedom of expression is inextricably linked 

with the concept of the right to livelihood. Hence, it is submitted that under the present 

law copyright is an essential prerequisite for successfully preserving the rights guaranteed 

by the Constitution. 

Moreover, freedom of expression is protected along with the other freedoms, such as 

freedom of thought, which necessarily gives meaning to the freedom of expression. The 

Supreme Court of Sri Lanka observed that 

Article 14(l)(a) of the Constitution is not to be interpreted narrowly. Not only 
does it include every form of expression, but its protection may be invoked in 
combination with other express guarantees (such as the right to equality); and it 
extends to and includes implied guarantees necessary to make the express 
guarantees rneaningful. 22 

This also means that copyright law must be interpreted to achieve the Constitutional 

norrns. 

The Constitution also guarantees the freedom to promote culture and language. 23 This is 

a vitally important provision for Sri Lanka, where expressions of thoughts have been 

moulded by culture throughout her history. It is evident that the above provisions give 

recognition to 'expressions of thoughts' while recognising their iinpact on culture by 

ordering the right to expression as one of the highest rights of the people of the country. 

Nevertheless, the Constitution recognises the need to maintain balance between rights of 

individuals and rights of the society. Hence, the Constitution provides some limitations 

on the rights guaranteed under Art-14(l)(a)andl4(l)(f). Pursuant to Art. 15(7) of the 

Constitution, those limitations are made to protect the morality of Sri Lankan society, to 

secure due recognition and respect for the rights and freedoms of others, and to meet the 

just requirements of general welfare of a democratic society. There is no evidence to date 

21 In Prasanna Withanage v Sarath Amunugama [2000)l S. L. P, 391 held that arbitrary refusal to 
release a filin seriously affected Petitioner's right to livehhood-Art. 14(l)(g) and also violates 
Art. 14(l)(a). 

22 Fernando J in Fernando v. The Sri Lanka Broadcasting Corporation and Others [1996] 1 Sri 
L. R. 157at 179. 

23 Art. 14(l)(f). 
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as to the extension of these principles to commercial speech, 24 e. g. comparative 

advertisements. 25 

More importantly, while recognising rights in relation to expression, publication etc. the 

Constitution draws attention to the fact that the exercise and enjoyment of rights and 

freedoms is inseparable from the performance of duties and obligations of individuals. 

Accordingly, it is the fundamental duty of every person in Sri Lanka to uphold the 

Constitution and to respect the rights and freedoms of otherS. 26 Hence, people in Sri 

Lanka (whether its citizens or not) are constitutionally obliged to respect the rights and 

freedoms of others including freedom of expression. Moreover, freedom of expression 

itself and respect for rights of others also requires appropriate exemption and Initation 

to copyright. Hence, it is submitted that courts, in interpreting scope and effect of 

copyright, must have regard to the constitution. 

The Constitution does not evade the duty of State by unilaterally imposing duties on 

people, but also emphasises the State's duties. Accordingly, the Constitution stipulates 

that the State is pledged to raise cultural and moral standard of the people and to 

develop culture and language. 27 

The Constitution recognises the importance of the rights guaranteed by it, hence the 

fundamental rights jurisdiction is given to the Supreme Court of Sri Lankaz' An action 

can be instituted in the Supreme Court against the state or state agent for an hiffingement 

or fimninent infringement of fundamental rights by an executive or administrative 

action. 29 Since fundamental rights can be claimed against the State, the same remedy is 

not available against a private individual and one has to resort to civil remedy only. 

However, this does not mean that those guaranteed rights can not be used as a basic 

standard/ norm in interpreting private rights. 

According to the preamble to the Constitution, it is the duty of the State to promulgate 

necessary laws in order to achieve the goals of the country and assure fundamental 

human rights and well-being to succeeding generations of Sri Lanka. 30 Moreover, it is 

the duty of the organs of the government to respect, secure and advance these 

24 cf. Para 3.8. (2)(c). 
75 Personal corrununication with Sunil D. B Abeyarathne, Chairman, ICT Law Committee and the 

Assistant Secretary, the Bar Association of Sri Lanka, on 12.07.2004. 
26 Art. 28(a) and (e). 
27 Art. 27(2)(g)and 27(10). 
28 Art. 126(l). 
29 Art. 17. 
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fundamental rights and not abridge, restrict or deny them except in the manner stipulated 
by the Constitution .31 Hence, the duty of the court is to interpret and apply legislation in 

accordance with the Constitution. The question that arises is whether the failure by the 

State to promulgate balanced legislation to protect copyrights and related rights 

constitutes an imminent infiingement of fundamental rights giving right to individuals to 

institute legal action against the State or State agencies. The courts have not yet been 

called upon to decide upon this issue. If this claim were tenable then a logical argument 

would be that the concerned authority in relation to intellectual property protection in Sri 

Lanka should be liable for not taking necessary action to protect freedom of expression 
including publicatio 22 and the court should make necessary guidance under its 

jurisdiction. 

Pursuant to Art. 78(l) of the Constitution, 'every Bill shall be published in the Gazette at 

least seven days before it is placed on the Order Paper of Parliament'. In tenns of 

Art. 121(l) of the Constitution any citizen (including a body, whether incorporated or 

unincorporated, if not less than three-fourths of the members of such body are citizens) 

can make a petition to the Supreme Court seeking a determination of the consistency of 

the provisions of such a Bill with the Constitution. This should be done within one week 

of the Bill being placed on the Order Paper of Parliament. 33 The rationale behind those 

articles is to give opportunity to the public to challenge the constitutionality of proposed 

legislation since sovereignty lies with the People. 3' However, when no challenge is made 

during the prescribed time, would the Bill necessarily be considered as being consistent 

with the Constitution? It is submitted that the duty of the court still would be to interpret 

and apply the law in consistence with constitutional nom-is. 

The rights recognized as copyrights under the Intellectual Property Act, No. 36 of 2003 

are statutory rights and the aggrieved party can seek legal redress under the general law 

as a civil matter, with the right being exercised by an aggrieved party not only against an 
individual but also against the State. 35 

30 Para. 2.10. 
31 Art. 4(d). 
32 The cmcemed authority for intellectual property protection is the National Intellectual Property 

Office (NEPO), which is under the Ministry of Trade, Commerce, and Cmsumer Affairs. 
33 Art. 121 (1). 
34 Art. 3. - 35 Sec. 3(l) of the State (Liability in Delict) Act, No. 22 of 1969 states that where any officer or agent of 

the State infringes, among other things, any copyright and the infringement is committed with the 
authority of the State then, subject to the provisions of this Act, civil proceedings in respect of the 
infringement shall lie against the State. 
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The above-mentioned Constitutional provisions relating to freedom of expression and 

culture, together with the copyright and related rights embodied in Intellectual Property 

Act, No. 36 of 2003, suggest that copyright and related rights occupy a lower level than 

fundamental rights, but higher than other statutory rights. When compared to other 

intellectual property rights protected under the Act such as trade marks, patents and 

designs, it is submitted that copyright has a higher position, with constitutional backing 

in the form of freedom of expression. Hence, it is submitted that Sri Lankan society, 

including the courts have a more prominent duty to protect copyrights than other 

intellectual property rights. 

As discussed in Chapter One, 36 the development and Musion of digital technology coupled 

with information conmmnication technology permits unauthorised creation of unlimited, 

perfect and costless copies, and the almost instantaneous worldwide distribution of 

protected works. The situation is rendered more complicated with rapid growth of 

conununications technology in Sri Lanka during the last decade. 37 Since the term 

'property' has not been defined under Sri Lankan laW38 whether these binary codes are to 

be considered as property becomes a question. The Penal Code addresses the issue of 

theft, but it fails to address intangible property matters . 
39 An attelnpt to include 

36 Para 1.2. 
37 The following statistics shows the growth in the information communication industry 

(a) Internet subscribers in Sri Lanka. 
Table two- Growth of Internft subscribers in Sri Lanka 

Year 1994 1995 1 1996 1997 1998 1999 2000 2001 2002 ' 2003 
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1 (Source- Annual Report of Central Bank of Sri Lanka-2003). Statistical Appendix Table (Table 33) 
at http: //www. lanka. net/centralbank/Ar2003/AR03-Appendix-tables. pdf (Accessed: 01.12.2004). 
(b) Land Phone Connections increased from 1,57,774 to 9,39,013 during the last decade. The Table 
15 of special statistical appendix to the above annual report at 
http: //www. lanka. net/centralbank/Ar2003/AR03-Special-App-Tables. pdf (Accessed: 01.12.2004). 
(c) Number of subscribers for cellular phone in year 1994 was 29,182 and in 2003 was 667,662. 

bttp: //www. lanka. net/centralbank/Ar2003/AR03-Appendix-tables. pdf (Accessed: 01.12.2004). 
38 Although, most legislation in relation to Marriage and Divorce in Sri Lanka deals with tangible 

property including some intangible property, none of them define the term "property". E. g. Jaffna 
Matrimonial Rights and Inheritance Ordinance, No-01 of 1911, Married Women's Property 
Ordinance, No. 18 of 1923. 

39 Ch.. XVII of the Penal Code deals with offences against property but this is confined to tangible 
property only. 
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intangible property in the definition of property in Nagayya v Jayasekera 40 failed when 

the Court held that electricity was not a property within the meaning of the Penal Code. 41 

Consequently, the legal community in Sri Lanka, as elsewhere, is being forced to address 

novel issues in order to protect authors' rights in the digital age, 42 while recognizing the 

obligations of Sri Lanka under international treaties. 43 

This Chapter is divided into four parts. Part A sketches the development of copyright 

and related rights in Sri Lanka before the introduction of present laws, to provide a 

background to the situation that has given rise to the new legal order. This will provide 

an insight as to whether older legislation and cases may assist with the interpretation of 

new law. Part B explores, explains and criticises the application of present law relating to 

copyright and related rights of Sri Lanka in general. Part C examines specific issues that 

have emerged in the infon-nation society. Here, the Chapter identifies the specific issues 

yet to be addressed by the present copyright law of Sri Lanka and suggests how the 

courts may apply the proposed methodology. 

An endeavour is made in Part D to evaluate the efficacy of the theoretical frunework 

proposed by Chapter Two. Conclusions are drawn as to whether Sri Lankan Courts are 

already sufficiently equipped to address copyright issues in the digital age or whether 

they require new legislation. 

PART A 

Histofical development 

4.2 Pre Biritish era 

As seen in Chapter Two, 44 historically the creativity of the people was aiined at the 

145 benefit of society rather than comnercialization, because of the influence of Buddhisn 

Hence, many aesthetic creations as well as other creations with regard to literary and 

40 (1927) 29 N. LR 467. 
41 cf. 'abstraction of electricity'-sec. 13 of the Theft Act 1968 (UK). 
42 Sri Lankan Telecom (SLT) is the controlling body of telecommunication system in Sri Lanka under 

which Internet Service Providers get licences to provide a service. Until now, there were technical 
difficulties to get fast access to Internet due to low bandwidth. Now SLT introduced ADSL or 
Asymmetric Digital Subscriber Line, which allows users to download and upload faster and easily. 
This would increase the accessibility of the Internet in Sri Lanka. Island at 
http: //www. island. lk/2003/06/20/ (Accessed: 01.12.2004). 

43 Para 1.2.6 for Sri Lanka's membership to International treaties. 
44 Para. 2.7. 
45 The concept of paricharii! dana or gift of works described in Para 2.6. 
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artistic works contributed to the common heritage of mankind in Sri Lanka. 46 However, 

available epigraphic records and literature' evidenced that society respected those 

'works' and their proper use suggests that the people developed a body of intellectual 

property principles in Sri Lanka before the introduction of copyright legislation into the 

country. 

4.3 During and after the British regime 

Sri Lankan copyright law passed through four generations to reach its present status. 

Hence, the present copyright law belongs to the fifth generation. The first generation 

started with the enactment of the Telegram Copyright Ordinance, No. 19 of 1898. The 

second began in 1909 with the promulgation of Copyright Ordinance, No. 12 of 1908 

whereas the third started with the introduction of the Imperial Copyright Act, 1911. The 

fourth generation was promulgated as an independent country in 1980 with the 

introduction of the Code of Intellectual Property Act, No. 52 of 1979 (hereinafter the 

Code). The fifth began in September 2003 with the promulgation of Intellectual Property 

Act, No. 36 of 2003 (hereinafter "2003 Act"). 

4.3.1 The first generation 

The Telegram Copyright Ordinance, No. 19 of 1898 (hereinafter "'FCO") was 

promulgated to secure, in certain cases, the right of property in telegraphic press 

messageS. 48 As declared at the time of the introduction of the bill to the Ceylon 

Legislative Council, the main goal of the TCO was to protect the 'right of property' in 

telegraphic messageS. 49 The TCO prohibited publication of telegraphic messages 

received from outside Sri Lanka before expiration of forty-eight hours without the 

consent of the recipient. 50 

46 One of the best examples is Sigiriya, which is declared as one of the world cultural heritage by the 
UNESCO. Sigiriya is a complex of buildings which were constructed ort a central rock, rising 200 
metres above the surrounding plain and has pictorial arts as those similar to Ajanta in India There 
are some exegetical works written on the gallery wall at Sigiriya in manner of folk poetry and verses 
in the eighth and ninth century. There was theatre (ranga-mandapa) where dancers and actors 
exhibited their performance (karanas), dramas of the prakarana (drarnatical work with fictitious 
plot) type and prahasanas (a farce) in front of the King Kashypa. S. Paranavithana, Sigiri Graffiti, 
being Sinhala Verses of the Eighth, Ninth and Tenth Centuries, (Oxford University Press for the 
Government of Ceylon, 1956); Senarat Paranavitana, 77ze Story of Sigiri (Colombo, Sri Lanka: Lake 
House Investment Limited Book Publishers, 1972), 125-126. 

47 Para 2.6 and 2.7. 
48 The subtitle to the Ordinance. Gnerally, Lionel Bently, Making of Modem Intellectual Property 

4 
Law; 77te British Experience, 1760-1911, (Cambridge: Cambridge University Press, 1999). 

9 Debates on 02.12.1898, p. 28. According to the Hm. Attorney General, who moved the first reading 
in the Ceylon Legislative Council, the TCO was adopted from South Australian Act, No. 10 of 1872. 

50 Sec. 2. 
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In Capper v Wayman 51 the Court looked into the meaning of sec. 2 of the TCO. In this 

case, the question was whether the wilful printing and publishing of a telegram before a 

lapse of forty-eight hours from time of first publication would amount to inffingement of 

the TCO. The court held that the conduct of the sub-editor of the 'Ceylon Standard' 

amounted to wilfulness, thus he was found in violation of sec. 2 of the TCO. 

However a question also arose as to whether a third party was liable for violation of the 

TCO where 'A' and V received the same message by electric telegraph and a third 

party (C) obtained B's consent to publish the same message before 49 hours from the 

first time of publication. This matter was discussed in Capper v Silva. 52 'Ihe Court held 

that '13' cannot deprive 'A' of the right of maintaining a prosecution against such third 

party (C), provided 'A' had published in accordance with the TCO and had not 

consented to the publication by the third party and when such a third party had published 

the same message within forty-eight hours of its publication by W. 

Furthermore, in Times of Ceylon v Marcu 23 the Court considered whether mens rea was 

applicable as to the knowledge of the accused. The accused in this case was charged 

under sec. 2 of the TCO with having wilfully printed and published in "The Ceylonese" an 

item of telegraphic news, which was published in the "Times of Ceylon. " The court held 

that it is the duty of the publisher to trace whether the news is protected under the TCO 

or not before printing and publishing. 

The above cases suggest that the parties' concerns were to protect copyright in the 

message received by the telegraph and thereby protect the financial benefit resulting from 

the publication of current news before competitors. Hence, the rationale of the first law 

relating to copyright in Sri Lanka reflected the justification of copyright protection in 

economic terms. 54 

Even though the Code of Intellectual Property Act, No. 52 of 1979 expressly abolished 

the previous laws in relation to copyTighe5 and common law rightS, 56 it did not expressly 

abolish the TCO. The present law does -not refer in this regard. Hence, it is submitted 

51 (1902) 6 N. L. k5g. 
52 (1904) 8 N. L. k30. 
53 (1913) 16 N. LR225. 
54 As will be seen moral rights were given protection in 1979. 
55 Sec. 187. 
56 Ibid., sec. 24. 
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that, although the TC057 has not been used in recent time, it still is part of Sri Lankan 

law and can be used to supplement general copyright provisions, which do not protect 

news of the day. 58 As far as the competitiveness of the media industry is concerned, it 

can be argued that even today TCO can be effectively applied to protect copyright in 

messages that contain time sensitive information received by e-mail, fax, or other mode 

of connnunication. " 

4.3.2 The second generation 

The first ever legislation aimed at regulating copyright in general in Sri Lanka came in to 

force when the Copyright Ordinance, No. 12 of 1908 was enacted in 1908 (hereinafter 

"1908 Ordinance"). According to the Ceylon Legislative Council Debates, the object of 

the Ordinance was to provide for the registration of copyright in literary and artistic 

workS60 whereas the preamble of the 1908 Ordinance stipulated the objective of the 

Ordinance was to secure the right of property in literary and artistic works. This 

emphasises the rationale of copyright protection was the economic benefit of the author. 

Part III of the 1908 Ordinance provided protection for literary works whereas Part IV 

provided protection for artistic works. 61 However, under the 1908 Ordinance no 

protection was provided for dramatic and musical works but for oral works, 62 

translations, or abridgment 'S. 
63 

57 As amended in 1926 by Telegram Copyright Ordinance, No. 1 of 1926. The main idea of the 
amendment was to delete some words and add a section to the Ordinance. Thus, the word "electric' 
in sec. 1 and sub-sec. (l) of sec. 4 of the TCO was deleted by this Amendment. The term 'by 
Submarine Telegraph' in sec. 3 of the TCO was substituted with 'Telegram Copyright Ordinance 
1898'. Furthermore, added new section 6A which aimed to define the term 'telegraph' to mean 
telephone and wireless telegraph or telephone. 

58 Sec. 8 (c) of 2003 Act. 
59 cf. Times Newspapers Limited andAnother v. MGNLimited [1993] E. M. L. R. 443 CA. 
60 Debates on 02.10.1908 at p. 41. According to the recording of the same page, 1908 Ordinance was 

an adaptation of the Australian Commonwealth Act relating to Copyright. As per the General 
European Member "I do not say that there has been much literary or book piracy in the past in 
Ceylon of any importance; but hardworking local photographers, who get little enough rewards for 
their labour have suffered persistent and severe loss for a long number of years from the want of 
such Ordinance. " p. 61. This shows the recognition of creative contribution of photographers. 
Interestingly the protection provided by this Ordinance was forward looking when compared to 
other jurisdictions. Recital 17 Council Directives 93/98/EEC on harmonising the term of protecting 
of copyright and certain related rights. 

61 Though 1908 Ordinance did not define the term "literary" sec. 2 stipulated that the term 'artistic 
work' includes any painting, drawing, or sculpture and any engraving, etching, print, lithograph, 
wood cut, photograph, or other work of art produced by any process, mechanical or otherwise, by 
which impressions or representations of works of art can be taken or multiplied. This definition 
could have been used by the legislature while drafting the 2003 Act since it is wide enough to apply 
in the information age. 

62 Sec. 10. 
63 Sec. 26. 
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h-nportantly, the 1908 Ordinance expressly refused copyright or lecturing right in any 

blasphemous, indecent, seditious, or libellous work or matter. 64 Ths is a very significant 

provision compared to the present copyright law where such a provision is not 

interpolated. 

The Common Law of England relating to proprietary rights in unpublished literary 

compositions was extended to Sri Lanka by sec. 5 of the 1908 Ordinance. Ths was also 
15 

a commendable feature, which had become a put of present copyright law. 

Under the 1908 Ordinance, registration was a prerequisite for copyright protection. 66 

Section 64 stipulated that the owner of any copyright under the Ordinance or of any 

interest therein by licence67 should not be entitled to bring any action or suit or institute 

any proceedings for any infiingement of the copyright, unless such right or interest had 

been registered. 

Exclusive rights were given to the owner of literary work. " Section 28 stipulated that 

'copyright of an artistic work' means 'the exclusive right of the owner of the copyright 

to reproduce or authorise another person to reproduce the artistic work, or any nuterial 

64 Sec. 4. cf. AG (UK) v Heinemann Publishers Australia Pty. Ltd (1988) 165 CLR. 30. Also Para 4.11. 
65 This right was abolished by sec. 31 of Copyright Act, 1911. Infra Para 4.3-3. Sec. 24 of 1911 Act 

substituted statutory copyright for pre-existing common law copyright. However, sec. 24 of the Code 
(the successor of the 1911 Act) provides that 'rights acquired hereinbefore under the common law 
or any other law should not affect'. By that time, 'common law was used in Sri Lanka to refer to 
Roman Dutch Law. Para 2.8(F)(I). 

Table three - Comparison of Common lamý(M and Statutory copyrights 

Unpublished Published 
CL copyright merges with statutory copyrights upon publication Statutory copyright: 

Donaldson v Beckett, I Eng. Rep. 83 (H. L. 1774) 
1908 Ordinance CL copyrights principles applied Sec. 9,17, etc 

to Sri Lanka ( sec. 5) 
1911 Act Pre-existing CL copyright Substituted with statutory 

abrogated (sec. 31) copyrights by sec. 24. and 
schedule 1 

1912 Ordinance As 1911 As 1911 
incorporated 1911 as a 
schedule 

1911 Act in force at least from 1912 and thereafter no common law copyright existed in Sri Lanka. 
Since all rights are converted into statutory copyrights there was no distinction needed to be made 
between unpublished and published works except qualification of foreigners for Sri Lanka 
copyrights under Berne convention. 

66 There was a time limit for registration. In terms of sec. 54 register of literary copyright and register 
for fine art were to be kept. However, use of this register cannot be ascertained, records being 
unavailable in Sri Lanka. 

67 As will be seen the present copyright law does not provide a detailed code for licensing. 
68 Sec. 9(1) provided exclusive rights to make copies, to abridge, to translate books. An exclusive right 

to deliver lectures was given to authors by sec. 10. 
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part of it, in any manner, form, or size, in any material, or by any Process, or for any 

purpose'. Once more, this is a commendable feature of the 1908 Ordinance because the 

exclusive right to reproduce a work was more elaborate than the present copyright 

legislation in Sri Lanka. Hence, it left no lacuna for interpretation of the term 

'reproduction of work'. Arguably, even today this provision could be used as a guidance 

to interpret the new law. Hence, it is subn-fitted, this definition is more suited to the 

digital era and could have been added to the new copyright law" during promulgation 

had the drafters been conscious of tl-As. 

The author of a lecture was given exclusive right to deliver it, or to authorise its delivery, 

in public . 
70 All these exclusive rights recognised under the Ordinance were protected 

until the expiration of a specific period. 71 The 1908 Ordinance recognised the licensing of 

copyright and under sec. 2 172 and 37 73 the owner of copyright work was given the right to 

assign copyright work to another. There was no section expressly providing for licensing 

after repealing the 1908 Ordinance until the new copyright law came in to force in 

2003.74 

Section 39 of the 1908 Ordinance provided that if any person infringes any right in 

respect of copyright in a book, lecturing right in lecture or copyright of an artistic work, 

the owner of the right infiinged may maintain an action. According to sec. 50 whoever 

aids, abets, counsels, procures (by act or omission, directly or indirectly) is deemed to 

have infringed the copyright. Again, this was another commendable feature of the 1908 

Ordinance, which could have become a part of the new copyright law in Sri Lanka to 

give wider application. Lamentably, the drafters neglected a valuable guidance that could 

69 The application of new law will be examined in Part B of this Chapter. 
70 Sec. 13 (2). 
71 Table four- Duration of Coarights under Ordinance 1908 

Copyright in Duration 
Books 42 years or author's life time +7 years, whichever is longer 
A lecture (lecturing right) Same as above 
Posthumous work 42 years 
Joint authorship 42 years or their joint lives and the life of the survivor of them and 

seven years, whichever last longer 
Artistic work 

- 
142 years or author's life time and seven years, whichever i 

72 Assignment of copyright of a book, lecture. 
73 Assignment of copyright of an artistic work. 
74 There was compulsory licensing provided by sec. 4 of the 1911 Act and sec. 16 of the Code. Sec. 16 of 

the 2003 Act refers to licensing by the copyright owner. 
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have been considered. Had it been included it would have imniense impact in the 
75 inforination age, for example in the case of file sharing. 

The 1908 Ordinance also recognised fair dealing with literary works: pursuant to sec. 23, 

making an abridgement or translation of a book for private use did not inftinge 

copyright. Likewise, making fair extracts or otherwise, fairly dealing with contents of the 

book for the purpose of a new work or the criticism, review, or refutation, or in the 

course of reporting scientific information was allowed. The 1908 Ordinance made no 

reference to fair use in relation to education. 76 

Even though there are no available cases brought under the 1908 Ordinance, it is obvious 

from its provisions that the Ordinance could have had great impact on moulding Sri 

Lankan copyright laws. 

4.3.3 The third generation 

As discussed, 77 general principles of English law were introduced into Sri Lanka by 

direct extension of Imperial Laws and Statutes of the United Kingdon-4 because of Sri 

Lanka's position as a colony of Great Britain. Accordingly, the 1911 British Copyright 

Act came into force in Sri Lanka as a consequence of the extension of the application of 

78 Imperial Copyright Act, 1911, to His Majesty's doninions'. The effect was to repeal all 

existing laws in relation to copyright in Sri Lanka, with the exception of the Telegram 

Copyright Ordinance, No. 19 of 1899 and to abolish copyright under English connnon 

law. 

The, Governor of Sri Lanka, with the advice and consent of the Legislative Council, 

enacted Copyright Ordinance, NO-20 of 1912 (hereinafter "1912 Ordinance") to 

expressly repeal the then existing laws and to modify the operation of sec. 14 of the 

British Copyright Act, 1911, in Sri Lanka. Section 3 of the 1912 Ordinance provided 

penalties for dealing with infringing copies. Though amendments were made to the 1912 

Ordinance in 1915 '7919 18,80 and 1919,81 no substantial changes were made to copyright 

75 Para 4.19. 
76 cf. sec. 12 of 2003 Act. 
77 Para. 2.8 (F)(III). 
78 This had not been "specially' adopted in Sri Lanka. cf. sec. 25(l) of the British Copyright Act, 1911. 
79 The Copyright (Amendment) Ordinance, No. 21 of 1915. In terms of sec. 2 of the Copyright 

(Amendment) Ordinance prohibits the importation of copies made out of Sri Lanka, which if made 
in Sri Lanka would infringe copyright. 

so The Copyright (Amendment) Ordinance, No. 11 of 1918. The main idea behind this amendment was 
to add a new subsection to sec. 14 of the Copyright Act, 1911. The added subsec. 6 stipulated that all 
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law. Hence, it continued in effect until the Code of Intellectual Property Act, No. 52 of 

1979 was promulgated in 1979. 

4.3.3. (a) Constitutional recognition of Copyrights 

More importantly, provisions were made regarding copyrights in the Ceylon 

Independence Act, 1947 when Sri Lanka became an independent country in 1948. '2 The 

second schedule to the Ceylon Independence Act dealt with copyright laws. Section 10 

of the said Act provided that 

If the Parliament of Ceylon repeals or amends the Copyright Act, 1911, as it 
forrns part of the law of Ceylon, then 

(a) except by virtue of sub-paragraph (b) of this paragraph, that Act shall no 
longer apply in relation to Ceylon as a part of His Majesty's dominions to which 
the Act extends, so, however, that this provision shall not prejudicially affect 
any legal rights existing at the ti: me of the repeal or amendnrnt; 

(b) Ceylon shall be included in the expression 'self governing dominion' for the 
purposes of subsection (2) section twenty-five and subsection (3) of section 
twenty-six of that Act (which relate to reciprocity with self-governing dominions 
having their own copyright law), and the said subsection (2) shall have effect in 

relation to Ceylon as if that Act, so far as it remains part of the law of Ceylon, 
had been passed by the Parliament thereof. 

This section is important since it gave constitutional recognition to one of the subjects of 

intellectual property for the first time in the Sri Lankan history. Ths state of affairs 

remained unchanged until the new constitution came into force in 1972 even though the 

copyright law was changed in the United Kingdom It is important to examine in brief the 

application of the 1912 Ordinance since it was applicable for sixty-six years under the Sri 

Lankan legal systein 

4.3.3. (b) Copyright works 

Copyright protection was granted to literary, dramatic, musical, 83 and artistic works. 94 

Furthermore, the Copyright Act, 1911 also made provision to protect oral works. 85 In 

regulations made under sec. 14 should be subject to the approval of the Governor in Executive 
Council. 
The Copyright (Amendment) Ordinance, No. 6 of 1919. The objectives were to repeal Copyright 
(Amendment) Ordinance, No. 21of 1915, application of the Copyright (Amendment) Ordinance, 
No. 1lof 1918 and make provisions for the application of sec. 14 of the Copyright Act, 1911. 
Pursuant to sec. 3 of this amendment, Principal Collector of Customs shall perform duties imposed 
on or given to Commissioners of Customs and Excise in the United Kingdom. 

92 This is important in another sense that though India and Pakistan gained independence around the 
same time they did not have any reference to copyright in their Constitutions. It is believed that this 
may have happened because of the influence of the Ceylon Independence Act drafter Sir Ivor 
Jennings, who himself was an author. 

13 Sec. 35. 
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terms of sec. 1(2) derivations were given copyright protection. " All of these works were 

protected for a limited period. 87 However, sound recordings, fihm, broadcasting, cable 

prograrnnies, typographical arrangements of published editions etc were not subject 

matters of the Act. Unlike the 1908 Ordinance, no registration was required as a 

precondition of protection. Section 2 recognised the author's exclusive right to 

reproduce; perfonn or deliver to the public, and the right to make derivatives of work. 

4.3.3. (c) Infringements and fair use etc. 

According to sec. 2, any person who, without the consent of the owner of copyright, did 

anything which infringed the sole right of the owner was deemed to have conanitted an 

inffingement of copyright. The same section provided for fair use as well. Only one 

reported case is available under the Copyright Act, 1911. That is Wijesinghe 

Mahanamahewa and another v Austin Cantor. 8' In this case, the allegation centred upon 

an inffingement of a system of shorthand. However, the court did not look into the many 

aspects of copyright law in the country while deciding this case. 89 

Apart from the Copyright Act, 1911, there was another important Ordinance, which also 

protected copyrights in Sri Lanka i. e. the Teleconununications Ordinance, No. 50 of 

1944. 'o This Ordinance provided criminal and civil liabilities for anyone who violated 

copyright in any message by reproducing or publishing, causing to be reproduced or 

published in the press, disseminating, or causing to be disseminated by other similar 

means. 91 Lamentably, the Sri Lanka Teleconnnunications Act, No-25 of 199192 repealed 

" Sec. 1. 
85 The similar provision can be seen in the 2003 Act but was not in its predecessor (Code). 
16 Sec. 1(2)(a), (b), (c) and (d). 
87 Table rive- Duration of Coarights under Ordinance 1912 

Copyright in Duration 
Copyright in general author's life + 50 years 
Joint authorship life time of the author who first dies + 50yrs after his death, 

or during life time of the author who dies last, whichever 
period is the longer 

Photograph 50 years from the making of the original negative from which 
the photograph was directly or indirectly derived. 

Govt. publications 50 years from the date of first publication of work 
Posthumous work 50 years 

88 [ 198 612 Sri LR 154, Para 4.9. 
89 Though this case was decided in 1986 when the Code was in force, the court considered the 

provision of the Copyright Act, 1911 since the case was filed before the Code come into force. 
90 As amended by Ordinance, No. 07 of 1948, and Amendment Acts, No. 10 of 1970, No. 17 of 1974, 

No. 67 of 1979. 
91 Sec. 33 (2) of the Telecommunications Ordinance, No. 50 of 1944. 
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the Telecommunications Ordinance without providing such protection as its 

predecessor. 93 Had the said provision not been deleted, it could have had a great impact 

upon copyright protection in Sri Lanka in the digital era. 

4.4 The fourth generation 

As noted, 94 with the advent of the open economy in Sri Lanka in 1978, an act was 

enacted, among other things, to revise, consolidate, amend, and embody in the form of a 
95 Code the law relating to copyright in 1979. 

Hence, the fourth generation of Copyright law evolved in the 1980s. The Code was 

based on Tunis Model Law on Copyright for developing countries (hereinafter 'Model 

Law"). Chapter II of Part 11 of the Code dealt with copyright. However, there were 

some features in the Code, which were not in the Model Law. These features were 

peculiar to Sri Lanka. 96 Several amendments were made to the Code97 but paradoXiCally, 

only one amendment was made in relation to copyright" during its 24 year history 

though there were many opportunities to introduce novel principles from international 

instruments such as TRIPS and WIPO Copyright Treaty. 

4.4. (1) Salient features of the Code 

Under the Code, copyright law protection was not contingent on registration of the work 

and was given to (a) works of author? 9 who were nationals of, or had their habitual 

residence in Sri Lanka, (b) works first published in Sri Lanka, 100 irrespective of the 

92 As amended by the Sri Lanka Telecommunications (Amendment) Act, No. 27 of 1996. 
93 Newly enacted Information Communication Technology Act, No. 27 of 2003 also does not provide 

same protection. 
94 Para 1.1. 
95 However, it is doubted whether the Code fulfilled its object to consolidate the laws. For the 

discussion in this regard Suby v Suby (1980)2 S. L. R. 65 and M. S. Hebtullabhouy and Company Dd 
v Stassen Exports Lid and another (1989)1 S. L. R. 183. 

96 Sec. 16(l) limitation of right of sound recording and broadcasting. 
97 Amendment Act, No. 30 of 1980 on patent, No. 2 of 1983 on Registrar's duty, No. 17 of 1990 on 

appointment of advisory committee, No. 13 of 1997 on change of the name of office bearer etc. 
98 Sec. 3 of the Code of Intellectual Property (Amendment) Act, No. 40 of 2000. By this amendment 

Computer programmes were included as protectable subject matter. 
99 Nowhere in the Code is the term "author" defined. However, sec. 17 provides that the ownership of 

copyright shall be owned in the first instance by the author or the authors who created the work. 
Hence, it can be inferred from sec. 17 an author is the creator of work. Pursuant to subsec. 3 of 

100 
sec. 17, an author could be a natural person as well as a legal person. 
According to sec. 6 the term 'work first published' means works first published in Sri Lanka, or 
works first published abroad but also published in Sri Lanka within thirty days of the earlier 
publication. 
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nationality or residence of their authors, (c) all works which, by virtue of treaties entered 

into by Sri Lanka are to be protected, 101 and (d) works of Sri Lankan folklore. 102 

The Code provided protection for literary, artistic, and scientific work, while not defining 

those terms, but sec. 7(2) listed examples of works. 103 This Est of protected works is non- 

exhaustive as it uses the expression "... literary, artistic, and scientific works shall include 

in particular... " Since the list of protected works in sec. 7(l) was only illustrative, it is 

submitted, copyright protection could have extended to other categories of expressions 

of works. Hence, it is submitted, that, compilations, songs, graphics, tables, diagrams, 

kinetic expressions, films'04 databases, collages, sound recordings (when sec. 7 is read 

with sec. 16105 and sec. 20 106) computer games/ multimedia works, typographical 

arrangements'07 could have been protected under the Code. Therefore, it can be argued 

that there was no urgency to amend the Code. 

The Code provided protection for derivative works as if they were original works. 108 

While protecting folklore in Sri Lanka'09 the works derived from Sri Lankan folklore 

such as translations, adaptations, arrangements and other transformations were also 

entitled to protection. 110 'nough the protection was not given as such for broadcasting, 

copyright in the subject matter of broadcasts was protected. in terms of sec. 9, the laws 

101 This would have been effectively used without any new legislation. Para 1.2.6 for Sri Lankan 

membership of international treaties. 
102 Sec. 22. Lamentably, as will be seen, the present law does not contain similar provision to give wide 

protection to folklore. 
103 This included sketches; the meaning of sketches can be derived from sec. 27 of the Official Secrets 

Act, No. 32 of 1955. Accordingly, "sketch" includes any drawing, map, plan, tracing, blue-print or 
other print, or painting, or other pictorial representation. Moreover, to comply with international 

practice, the scope of sec. 7 was expanded by an amendment and included 'computer prograrnmes'. 
Sec. 3 of the Amendment Act. Interestingly, according to sec. 7(2)(h) protection was given to 
photographic works (including works expressed by analogous to photography) and hence the still 
pictures transmitted by television or Internet which produces the same effect as photographs though 
not fixed in any material form were protected under the Code. This is a commendable feature of the 
Code when compared to the 2003 Act. 

104 The arguments of Norowzian v Arks Ltd (No. 2) [2000] F. S. R 363 can be applied in this regard: a 
film may be protected as a dramatic work. 

105 Limitations on sound recordings. 
106 Provides exclusive right to reproduce or authorise to do the same. 
107 The arguments of Newspaper Licensing Agency Dd. v Marks & Spencer p1c. [2003) 1 AC 551. 
108 Sec. 8 provided that translations, adaptations, arrangements and other transformation of literary, 

artistic or scientific works; collection of literary, artistic or scientific works such as encyclopaedias 
and anthologies which by reason of the selection and arrangement of their contents, constitute 
intellectual creations; and works derived from Sri Lanka folklore are given copyright protection as 
original works. 

109 Sec. 12 and 22. 
110 It is important that import and distribution of copies of Sri Lankan folklore works made abroad and 

copies of their translations, adaptations, arrangements, or other transformations made abroad were 
prohibited without the authorisation of the Minister in charge of the subject of culture. 
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and decision of courts and administrative bodies and official translations thereof" and 

news of the day published, broadcast, or publicly corrununicated by any other means 

were not protected. 112 

There was no prerequisite for copyright protection"' and fixation was not required. 114 

Section 18(5) of the Code clearly provided that transfer of ownership of the only copy or 

of one or several copies of a work was not deemed to imply transfer of copyright in the 

work. As will be seen, this feature is absent from the present law. It is submitted this 

provision can be used as an aid to interpret new law. 

Duration' 15 of copyright protection under the Code varied according to type of work. In 

terms of sec. 10 the author of a protected work bad an exclusive right: to reproduce the 

work, to make derivative works (such as translation, adaptation, arrangement, or other 

transformation of the work) to communicate the work to the public by performance, 

broadcasting, television or any other means. 116 Section 6 of the Code defined the term 

'reproduction' as making of one or more copies of literary, artistic, or scientific works in 

any material form. including any sound or visual recording. 

According to the wording of sec. 6 it seems that, the definition of 'reproduction' was a 

non-exhaustive one as it used the term 'in any material form. including ... '117 Hence, it can 

"I Sec. 9(a). This is a verbatim of sec. 3(i) of Model Law. 
112 Sec. 9(b). This is a verbatim of sec. 3(ii) of Model Law. 
113 it is important to note that the 1908 Ordinance sought formalities in order to grant copyright 

protection. 
114 E. g. Art. 2(2) of Berne Convention and sec. 3(2) of the United Kingdom Copyright, Designs, and 

Patent Act, 198 S. As will be seen no change is made under the new law. 
115 Table Six- Duration of Co 

. j2lEights under Code 

Copyrights in Duration 
I. Aterary, artistic and scientific works Lifetime + 50years 
Joint authorship Lifetime of the last surviving author + 50 years 
Anonymous or work published under a 
Pseudonvm 

Until the expiration of 50 years from the date on 
which such work was first lawfully published. 

Cinematography, audiovisual or radio- 
phonic 

50 years from the date of making. If it is made 
available to the public with the consent of the author 
then 50 years from the date of communication. 

Photographic or work of applied art 25 years from the making. 
Sound recording 50 years from the first publication. 
Folklore Protects without time limitation. 

116 As seen, this right is necessarily attached to the freedoms guaranteed by the Constitution. 
117 According to sec. 12 of the Evidence (Special Provisions) Act, No. 14 of 1995 "duplicate! ' means a 

counterpart, produced by the same impression as the original, or from the same matrix or by means 
of photography (including enlargements, reductions, and miniatures), or by electronic, mechanical 
or chemical reproduction or re-recording, or by other equivalent techniques which accurately 
reproduces the original. Hence it can be argued that when one reproduces the original, irrespective, 
of the mechanism used, it would amount to reproduction under the Code. However, this would be 
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be argued by reading sec. 6 together with sec. 10 that the term 'right to reproduce the 

work' could be interpreted to include all mechanisms that can be used for reproduction 

of a 'work' not only in the analogue world but also in the digital world. 118 Hence, it is 

submitted, there was no need to introduce new law in this regard. 

Section 10 provided exclusive right to the owner of copyright work to make a translation 

of work. This was an admirable provision since such an act would give more access to 

the work in Sri Lanka's multilingual society, which ultimately enhances the Sri Lankan 

literature. However, if an author of the work failed to make translations to Sinhala or 

Tarnil (the National Languages of the country"') within reasonable time, it could hamper 

the conununity's access to work. Hence, it maintained the balance between the parties by 

providing permission to translate works without the permission from the author 120 where 

any works had not been published in Sinhala or Tamil within ten years from its first 

publication in its original language. 121 

Although, on the face of it, the said section of the Code seemed to be a provision that 

infringes in a flagrant manner the legitimate right of the author, the rationale behind this 

would probably be found in the realm of public policy. However, considering the moral 

right of an author of a work, the Code provided that the lfiiitation made on translation 

should not be affected by the moral right of the author. 122 Nevertheless, a question arises 

as to whether it would amount to an infiingement of copyright under the Code if a 

person were to translate a work to any language other than Sinhala or Tamfl, for instance 

Pali or Sanskrit in Sri Lanka. 123 It is suggested that the answer would be affirmative. As 

will be seen, 124 lamentably, there is no similar provision in the new law. 

Before the enactment of the Code, the copyright law in Sri Lanka had always conceived 

of copyright in purely economic tenns. Nevertheless, the situation changed with the 

subject to fair use. In Joe Abeywicrama el al v Torana Video Movies (Unreported, Commercial Fligh 
Court, Colombo. Daily News, at http: //www. dailynews. lk/2003/06/23/ýew25. htrnl (Accessed: 
0 1.12.2004). The Court issued enjoining order restraining the defendants from reproduction (in the 
form of videocassette) and selling the tele-drama 'Saki Sanda Eliyas'. 

118 This is examined in part C of this Chapter. 
119 The official language in Sri Lanka is Sinhala (Art. 18 of the Constitution). The National Languages 

are Sinhala and Tamil (Art. 19 of the Constitution). 
120 Even without any payment to the author. Sec. 15 of the Code. 
121 Sec. 15. cf. Art. 8 of Berne. 
122 Sec. 15. 
123 Most Buddhist scriptures are written in these languages. 
124 Part B of this Chapter. 
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Code, enforced in 1980, recognizing the moral rights of the author of a protected 

work. 125 This was a commendable feature of the Code. 

Moreover, see. 14 allowed any broadcasting or television organisation to make an 

ephemeral recording for the purpose of its own broadcast or television broadcast. "' Ths 

was an important provision, which gave no liability to the broadcasting/ television 

organisation. Lamentably, this feature is not in the 2003 Act. Hence, it closes a door, 

which might have been used to resolve problems of transmission over the Internet in the 

digital age. 127 

4.4. (2) Compulsory licensing 

The Code invoked limitations for sound recording and broadcasting rights. Since these 

sections were not in the Model Law, it seems that these provisions were based on 

repealed mechanical recording provisions in UK Law. According to sec. 16 

when the owner of the. copyright of masical works has already authorised a 
person to make a sound recording of the performance of the work, any other 
person may, if he can not agree with the owner to make sound recording of a 
performance of the same work, make a new sound recording of a performance of 
the said work without the authorisation of the owner... ' 128 

However, this was qualified by two other factors. Firstly, this applied without prejudice 

to the moral right of the author. Secondly, the other person must pay the owner an 

equitable remuneration fixed by the Secretary to the Ministry of the Minister in charge of 

the subject of culture. 129 There are no similar provisions in the present law. 

Furthermore, public broadcasting or television organisations operating in and from Sri 

Lanka were entitled to broadcast or televise without the permission of owner of 

copyright when they could not agree with the owner of copyright in any work, wl&h the 

organisation wishes to transmit on the condition on which the work may be broadcast or 

125 Sec. 11. 
126 Furthermore, some other conditions must be satisfied. Namely the ephemeral recording must be 

made by the broadcasting organisatim themselves by means bf their own facilities, the ephemeral 
recording must be used for its own broadcasting or television, the recording must contain only the 
work that the organisatim is authorised to broadcast or televise. However, these copies should be 
destroyed within six months of the making thereof or within any longer period agreed to by the 
author. When the recording has an exceptional documentary character, one copy can be kept in 
official archive. 127 Part B for further discussion. 

128 Sec. 16(l). 
129 Again, this section also recoganises the impact of musical work m the Sri Lankan culture. 
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televised. 130 However, this was again subject to payment of equitable remuneration fixed 

by the previously mentioned Secretary and without prejudice to the moral rights of the 

author of works. 13 1 There is no sinffiar provision in the present copyright law. 

It seems that all the above provisions, namely sec. 16(l) and (2), represented some form 

of compulsory licensing 132 It could be argued that these two provisions indirectly 

challenged the basic philosophy of copyrights. On the other hand, it could be argued that 

the objective of these provisions was to achieve the balance between the author's right 

and the access to works by the public. 

4.4. (3) Fair use and infringement 

While the Code did not provide a definition for the term 'infiingement of copyright', it 

expressly mentioned the relief for an inffingement of copyright. "' Section 13 of the Code 

provided a number of circumstances in which the use of work would aniount to "fair 

use! ' such as use of work for private and domestic purposes, govermnent use, use for 

purposes such as criticisn-4 cornment, 134 news reporting, teaching, scholarship and 

research, artistic work on public display. 135 In contrast to the new Copyright law, no 

distinctions were maintained between face-to-face teaching and distance teaching under 

the Code. Hence, it was commendable since distance education plays an importaut role in 

a country where only 14-13% of eligible candidates are adnitted to the conventional 

Universities. 136 

According to sec. 21 any person who was aggrieved by an inffingement. of copyright had 

two remedies: namely, they could seek an injunction to prohibit the infiinger from 

130 In terms of this section, it seems that private broadcasting such as cable networks, educational 
broadcasting etc., or television organisations are not entitled to this benefit. 

131 cf. The Educational Recording Agency Licensing Scheme in the United Kingdom at 
http: //www. ers. org. uk/ (Accessed: 01.12.2004). 

132 d Art. 1 lb"(2) and 13 of the Berne. 
133 Sec. 21 stipulated that any person who infringes any of the right protected under the Code be 

prohibited by injunction from continuing such infringement and be liable in damage. 
134 Since freedom of expression is not absolute according to Art. 15 (2) it can be argued even though a 

criticism or a comment may fall within the 'fair use' in terms of copyright provisions but may 
violate the restriction made by Art. 15(2) of the Constitution. E. g. respect for others rights and 
freedoms of others. Para 4.1. 

135 Subsec. (a) to (f) of sec. 13. 
136 University Grant Commission of Sri Lanka at http: //www. ugc. ac. Wstatistics. htrnl (Accessed: 

01.12.2004). 
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continuing such infiingement and could claim for darnages. 137 Ms was in contrast to the 

present law under wl-&h injunctions are discretionary. 138 

PART B 

Application of present laws: An overview 

4.5 Introduction 

A new law was introduced by the Sri Lankan legislature to repeal the Code and hence 

the Intellectual Property Act, No. 36 of 2003 (hereinafter "2003 Ace' or 'Ihe Act") came 
in to force in September 2003. This is the fifth generation of copyright law in Sri Lanka. 

The preamble to 2003 Act states, inter alia, that the aim of the Act is to provide law for 

an efficient procedure for registration, control, and administration. 13' No rationale was 
indicated while proposing the Bill to Parliament. 140 Unfortunately, the second and third 

readings of the Bill appear to offer no indication on this point either. 141 The ulterior 

motive of 2003 Act in providing for efficient registration to industrial property was not 

relevant to copyright protection in Sri Lanka. 142 It is submitted that the logical 

consequence of the structure and wording of the preamble to 2003 Act amply 

demonstrate that the new law did not result from the challenges arising from the 

development of new technologies in the field of copyright law. 

A somewhat detailed appraisal of application of the present copyright law in Sri Lanka is 

required for three reasons. Firstly, it is important to understand the scope of the present 

copyright law in order to conduct an evaluation and assessment of its efficacy. Secondly, 

such an examination would allow conclusions to be drawn as to whether the present law 

137 Sec. 144(l). Sec. 144(2) for powers of the Magistrate in this regard. 
138 Sec. 22(l) of 2003 Act. In the present law, the aggrieved party cannot seek an injunction as a 

statutory right along with other remedies such as delivery up, such remedy is governed by the 
discretion of the Court. Ch. XLVIII of Civil Procedure Code, No. 2 of 1889 as amended by No. 38 of 
1998. Also Para 4.13. 

139 Preamble is as follows "An act to provide for the law relating to intellectual property and for an 
efficient procedure for the registration, control, and administration thereof: to amend the Customs 
Ordinance (Ch. 235) and the High Court of the Provinces (Special) Provisions Act, No. 10 of 1996; 
and to provide for matters cmnected therewith or incidental thereto. " 

140 The Hansard Report m 21.05.2003, p. 2361 of No. 26, vol. 147. 
141 The Hansard Report on 18.06.2003, p. 3417-3423 of No. 13, vol. 148 and on 25.07.2003, p. 1423-1464 

of No. 8, vol. 149. 
142 Promulgation of this act was controversial due to many reasons. Firstly, some provisions of the draft 

Bill were against fundamental rights and hence the Supreme Court has directed Parliament to pass 
the law with two-third majority unless it is changed. Secondly, the opposition party reported and 
registered with the speaker its dissatisfaction with the manner in which the conunittee stage of 
Intellectual Property Bill was passed in the parliament. Sunday Times on 03.08.2003 at 
http: //www. sundaytimes. lk/030803/l*ndex. html (Accessed: 01.12.2004). 
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is capable of addressing those novel issues arising from the digital media as well as future 

needs of the information age. Thirdly, if it is found that there are no express provisions 

dealing with such issues, then one need to explore whether the Sri Lankan judiciary is 

suitably equipped to stretch the boundaries of existing copyright law, in their duty to 

discharge their constitutional obligation in the court of law. 143 

4.5.1 Scope of the protection 

Chapter I of Part 11 of the Act deals with copyright. In order for a work to qualify for 

copyright protection in Sri Lanka, it has to fit into one of the three categories stipulated 

in sec. 26 of the Act, namely: 

(a) Works of authors who are nationals of, or have their habitual residence in Sri Lanka. 

(b) Works first published in Sri Lanka, works first published in another country and 

hereupon published in Sri Lanka, within thirty days from such publication, irrespective of 

the nationality or residence of their authors. 

(c) Works that are protected in Sri Lanka by virtue of, and in accordance with, an 

international convention or any agreement to which Sri Lanka is a party. 144 

The application of category (c) of sec. 26 is questionable. It suggests that when a 

copyright treaty is signed, it automatically becomes part of the body of domestic law. 

However, as discussed in Chapter One 145 this situation conflicts with the normal practice 

of Sri Lanka since the mere fact of being party to international convention is not 

sufficient to extend the field of application to national law. It requires specific domestic 

legislation. Although the Sri Lankan courts have not had an opportunity to interpret this 

section to date, it is submitted that this section may be strong enough to incorporate the 

copyright law based on an international treaty based into the domestic law without 

further legislation. 146 

143 This will be dealt with in the Part C of this Chapter. 
144 Ibis section is similar to sec. 22 of the Code. However, folklore has been removed from the scope of 

145 
the application and less protection is given to it under sec. 6 of the Act. Para 4.7. 
Para 1.2.6. 

146 cf. Bulankulama and Others v Secretary, Ministry of Industrial Development and Others (Eppawala 
case) (2000) 3 S. L. L. R. 243 at pp. 274-275 where Amarasinghe J observed that laws contained in the 
international treaty can be part of domestic law 'if they have been either expressly enacted or 
become a part of the domestic law by adoption by the superior Courts of record and by the Supreme 
Court in particular, in their decisions. ' 
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4.5.2 Works 

Departing from the tradition of previous legislation, the Act makes a distinction between 

copyright and related rights. 147 Following the tradition of previous copyright legislations 

in Sri Lanka, the Act does not exhaustively indicate what constitutes a literary, artistic, 

and scientific work, but instead provides an inclusive list of works. Classification in this 

regard is needed for two reasons. 

Firstly, classification as to whether a work belongs to a particular category of work is 

one of the most important aspects that demarcate the boundaries of the protection 

available to work under the Act. The works that are listed in the Act fall into more than 

one category and theoretically, it is conceivable to protect one subject matter by two 

categories. Since the duration of the protection afforded by the Act depends on the 

category of work, when a work belongs to more than one category the Court has to 

decide whether to give protection under both categories or not. 

Secondly, such classification also strikes the balance between the rights of the owner of a 

work and the rights of the users since it demarcates the boundaries of fair use of a work. 

Hence, the following diagram suggested by the researcher for the clarification of this 

study is needed for future analysis of the application of present law. 

Diagram three - Copyright protection under the Act 

147 Ch. I of the Act deals with Copyright whereas Ch-II deals with related rights. 
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Key for the diagram: 

6- Works eligible for copyright protection. (Definitions are open-ended). 

A -Subject matters covered under literary works (books, pamphlets, articles, computer 

programs 14' and other writingS, 149 speeches, lectures, address, sermons, and other oral 

works, '50 expression of folklore'51). 

B- Subject matters covered under artistic works (works of drawing, painting, sculpture, 

engravings, lithography, tapestry, and other works of fine arts, 152 architecture, 

illustrations, maps, plans, sketches '153 and three-dimensional works relating to 

geography, topography or science, 154 works of applied art 155). 

C- Subject matters covered under scientific works (photographic works 156). 

D- Subject matters covered under both literary and artistic works (musical works, with 

or without accompanying words, 157 choreographic works, pantomimes, dramatic works, 

dramatic-musical work, and other works created for stage production'58 expression of 

folklore'59). 

E- Subject matters covered under both scientific and literary works (computer 

programme, 160 expression of folklore 161). 

F- Subject matters covered under both scientific and artistic works (photographic 

works, 162 for instance digital photographs and expression of folklore 163). 

G- Subject matters covered under literary, artistic, and scientific works (audiovisual 

works, 164 expression of folklore- for instance production of folk artS165). 

149 Soft System (Pvt) Ltd v Visuallech Microsystems (Pvt) Ltd. (unreported) Unfortunately the first ever 
software piracy case in Sri Lankan copyright law history (came under the Code) was dismissed by 
the Commercial High Court due to the absence of the plaintiff's witness. Daily News at 
http: //www. dailynews. lkJ2003/06/16/busO5. html (Accessed: 01.12.2004). 

249 Sec. 6(1)(a). 
150 Sec. 6(1)(b). 
151 Sec. 6(1)(d). 
152 Sec. 6(1)(h). 
153 The meaning of sketches can be derived from sec. 27 of the Official Secrets Act, No. 32 of 

1955which stipulates that the term "sketcW' include any drawing, map, plan, tracing, blue-print or 
other print, or painting, or other pictorial representation. 

154 Sec. 6(1)0). 
155 Sec. 6(1)(k). 
156 Sec. 6(1)0). 
157 Sec. 6(1)(e). 
158 Sec. 6(1)(c). 
159 Sec. 6(1)(d). 
160 Sec. 6(1)(a). 
161 Sec. 6(1)(d). 
162 Sec. 6(1)0). 
163 Sec. 6(l)(d). 
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Section 6(l) of the Act gives the enumeration of works protected. The list illustrates 

works included in the definition, and is non-limitative and non-exhaustive as it uses the 

expression "... literary, artistic, and scientific works..., including and in particular... " 

This does not mean that only those works listed in sec. 6(l) are entitled to protection. 

Nevertheless, in principle, it constitutes the actual or potential subject matters of 

copyright protection. In contrast to the United Kingdom7s "pigeon-hole" approach, 116 as 

observed by intellectual property law scholars, the Sri Lankan approach gives a broader 

opportunity to acconnnodate new forms of expression, which emerges in the digital era 

as a consequence of the convergence of technologies. 

Since the list of protected works in sec. 6(l) is only illustrative, there is no prohibition or 

limitation made by the Act to extend the copyright protection to other categories of 

expressions of works. Hence, it is subinitted that the following works can be protected 

under the present copyright law in Sri Lanka provided such works fidfil the basic 

requirements such as originality etc. Collages/sculpture/placernent art-under artistic 

works, 167 compilations-under literary works; 161 computer gmies/multirnedia, works-under 

artistic and scientific works, 169 databases-under literary works 170 and maybe scientific 

work when they use scientific methods, 171 diagrams-under artistic Work'172 films_ 

dramatic and cinematographic work, 173 graphics-under literary. 174 

Moreover, kinetic expressions-under artistic and scientific works, maps- literary and 

artistic work, 115 songs-the words/lyTics as literary works and music as artistic work, "' 

164 Sec. 7(2)(f). Penal Code (Amendment) Act, No. 22 of 1995 inserted sec. 286A(2) to define the term 
"films" to include any form of video recording. 

165 Sec. 6(1)(d). 
166 E. g. Jeremy Phillips and Alison Firth, Introduction to Intellectual Property Law, 4h (edn) (Londoti: 

Butterworths, 2001), 13 8. Here the authors observed the disadvantages of such pigeonhole approach. 
167 Creation Records Ltd v. News Groups [1994) E. M. L. R 444. 
168 The arguments of Ladbroke (Football) Ltd. v William Hill (Football) lid. [1964] I W. L. K 273 

would be persuasive. 
169 Re Copyright Protectionfor Computer Games (Case 4St RR 64/92) [1994] E. C. C. 354. 
170 Waterlow Directories Lt& v Reed Information Services Ltd [1992] F. S. R 409, British Horseracing 

Broad Ltd v William Hill Organisation Ltd (No. 2)[2001] 2 C. M. L. R 12, [2001] R. P. C 31. 
171 However, sec. 7(l)(a) of the Act provide protection for database under derivative works. Para 4.6.2. 
172 Anacon Corporation Limited and Another v. Environmental Research Technology Limited and 

Another [1994) F. S. R-659, Aubrey Max Sandman v. Panasonic UK Limited and Another [19981 
F. S. R 651, InterlegoAG v. Tyco Industries Inc. [1988] RýP. C. 343. 

173 The arguments of Norowzian v Arks Ltd (No. 2) [2000] F. S. R 363 can be applied in this regard. 
174 British Leyland Motors Corpn. Ltd and another v Armstrong Patents Co. Ltd. [1983] F. S. R 50 

(Ch. D) and also Macmillan Publishers Ltd v Yhomas Reed [1993] F. S. R 455, Anacon v 

17S 
Environmental Research (above n. 172) 

176 
Geographia Ltd. v Penguin Books Ltd [1985] F. S. R 208. 
Redwood Music Ltd. v B. Feldman & Co. Ltd. [1980] All ER 817 where two separate copyrights of 
song is considered and Chappell & Co Ltd v Redwood Music Ltd [198 1] RP. C 337, HL. 
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tables-under literary work 177 sound recording-when sec. 6 read with sec. 18,179 and 

sec. 19179 it is clear that sound recordings are protected as scientific and artistic work 

under the Act. 

4.5.2. (a) Literary works 

In order to qualify for copyright protection under sec. 6 of the Act the subject matter 

must be original intellectual creation in the literary, artistic, or scientific domain. While 

providing protection for books, articles, other writings, the Act protects oral works such 

as lectures, addresses, sermons under sec. 6(l)(b). This is a commendable feature of the 

new legislation since it categorically includes oral works by referring to "other oral 

works. "180 Moreover, this protection is not qualified by requiring the work to be 

recorded before copyright actually subsists. 

Under sec. 6(l) of the Act, computer programs are protected. The Act defines a 

computer programme as 'a set of instructions expressed in words, acts, schemes or in 

any other form, which is capable, when incorporated in a medium that a computer can 

read, of causing the computer to perform or achieve a particular task or result'. Hence, it 

seems that, whether expressed in source code or object code, computer programmes are 

protected by the Act. 181 

4.5.2. (b) Scientific works 

The Act contains no definition for the term 'scientific work' nevertheless the Act 

provides, among other things, that authors of scientific works shall be entitled to protect 

their works. There is no judicial guidance as to what constitute scientific work. 

4.5.2. (c) Artistic works 

The Act does not categorically separate works as to what constitutes an artistic work. 
However, as seen in the above diagram, artistic works can be separated from works 
Ested in sec. 6(l) of the Act. 

177 Johnstone v Bernard Jones Publications Ltd [1938] ICh. 599. 
178 Exclusive right of producers of sound recording. 
179 Equitable remuneration for the use of sound recording. 
180 This was a reflection of sec. 10 of the 1908 Ordinance and the Copyright Act of 1911 and sec. 7(2) of 

the Code. 
18, Sec. S. 
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Furthermore, the Act does not define the term 'dramatic Work082 though it protects 
dramatic works, dramatic-musical works, pantomimes, choreographic works and other 

works created for stage production. (Emphasis added). The works 'created for stage 

production' requires further attention. It seems that those works created not for the stage 
but for other places such as 'kamatha' (a place specially made to remove paddy from its 

plant), temple, and other religious places etc is not protected. Moreover, the question 

arises as to the protection of street drama, which is a part of Sri Lankan culture. 183 In tile 

face of this section, it seen-is that there is a denial of intellectual property rights to 

support the right to free expression of thoughts through these media. 

As seen, Art. 14(l) of the Constitution does not qualiý its protection. 184 Hence, it 

protects the freedom in choosing the form as weR as the substance of the ideas to be 

conveyed. That is to say, Art. 14(l) covers both the message and the inedium under the 

freedom of speech and expression including publication. Hence, it is submitted, 

subordinate legislation cannot contradict this position guaranteed by the Constitution. 

Moreover, Art. 12(l) of the Constitution guarantees the right to equality. 185 This means 

the right to equal treatment when similar circumstances are prevailing allowing no 

discrimination between two persons who are similarly circumstanced. Art. 12(l) 

guarantees protection not only from the executive, but also from the legislature. As 

observed by Amarasinghe J in Abeywardene v. Inspector General of Police and others 

... the law should be equal and should be equally adninistered, the like being 
treated alike, and that, subject to this, all persons should be entitled to pursue 
their happiness and enjoy their property, and have equal access to the Courts in 
Sri Lanka for the protection of their persons and property. 186 

Hence, owners of drairatic works deserve to protection irrespective of whether their 

works are made for stage play or not. Therefore, it is submitted that the said provision of 

182 An insight to the meaning can be taken from the judgment of the Court of Appeal in the United 
Kingdom in Norowzian v. Arks LuL(No. 2) [2000] F. S. R 363, as per Nourse LJ at 367 "Dramatic 
work is work of action, with or without words or music, which is capable of being performed before 
an audience7. 

183 Street drama has been used for ages in Sri Lanka as a mode of expression. In the year 2000, the 
then government used street drama to convey the message of the proposed Constitution throughout 
the country. 
Art. 14(l) of the Constitution which stipulates that "every citizen is entitled to (a) the freedom of 
speech and expression including publication" and Art. 15(l) which declares that Art. 14(l)(a) shall 
be subject to such restrictions as may be prescribed by law in the interests of racial and religious 
harmony or in relation to parliamentary privilege, contempt of court, defamation or incitement to an 
offence. 

185 Art. 12(l) stipulates that 'All persons are equal before the law and are entitled to the equal 
protection of the law. 

196 [1991] 2 Sri L. R 349 at 355-356. 
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the Act contradicts the fundamental rights guaranteed under Art. 12(l) of the 

Constitution. 

Importantly, Art. 27 of the Constitution of Sri Lanka declares directive principles of state 

policy, which shall guide, among other things, the President and the Cabinet of Ministers 

in the enactment of laws. One such directive principle is that the 'state shall assist the 

development of the cultures and the languages of the people'. 187 Accordingly, there 

should be no discrimination between the works not meant for stage, and those works 

made for stage for the development of culture. It is obvious from consideration of 

sec. 6(l)(c) of the 2003 Act along with Art. 27(10) of the Constitution, that the former 

provision violates the Constitutional directives. 

In addition, the above said provision of the Act contradicts universally accepted norms 

embodied in Art. 27(2) of the UDHR, 188 which recognizes that 'everyone has the right to 

the protection of the moral and material interests resulting from any scientific, literary or 

artistic production of which he is the author'. No attention has been paid to this matter 

by the Sri Lankan legislators while promulgating the new Act. 

Even though the new law has been challenged on different grounds in its Bill stage, no 

attempt was made to draw attention to these grounds at the Supreme Court of Sri 

Lanka. There is no case law in Sri Lanka in this regard to date. 

Furthermore, sec. 6 of the Act, by restricting protection only to dramatic works created 

for stage production, contradict the Public Performance Ordinance, No. 7 of 1912.1" 

Section 2 of the Public Performance Ordinance stipulates that public performance include 

'every public dramatic representation. ' It is submitted that sec. 6 of the Act is inconsistent 

with the rights of perfon-ners generally protected under see. 17 of the Act. Until now, the 

judiciary or acadernia has given no opinion in this regard. 

The Act does not define the term "dramatic work, " but the Entertainment Tax 

Ordinance, No. 12 of 1946, as amended, 190 gives useful guidance in this regard. Section 

16 of the Entertainment Tax Ordinance stipulates that "stage play" include any tragedy, 

comedy, farce, opera, burletta, interlude, melodrama, pantomime, or other entertahiment 

187 Art. 27(10). 
188 Sri Lanka is signatory to UDHR- 
189 As amended by Ordinance, No. 7 of 1919 and Act No. 23 of 1951, No. 40 of 1961, No. 26 of 1964, 

No. 11of 1969. 
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of the stage or any part thereof. Hence, it is submitted, in the light of these sections the 

subject area of play/ drama can be determined. 

The Act protects musical works under the category of artistic work, irrespective of 

whether or not they are accompanied by words. Section 17(a) has given a perfon-ner'91 

the right to broadcast or other communication to the public of his performance, fixation 

of Ws unfixed performances and the reproduction of a fixation of his perfonnances. 
Moreover, a Broadcasting Organization is also given the rights of re-broadcasting, 

comnunication to the public, fixation and the reproduction of its broadcasts. 192 

Photographic works are protected under "artistic work" In terms of sec. 27(i) of the 

Official Secrets Act, 193 the term 'photograph' includes a photographic fihn, plate, any 

developed or processed negative, and any printed or other pictorial representation or 

diagram produced in whole or part by photographic means. Though 2003 Act defines 

"photographic work" as 'the recording of light or other radiation on any medium on 

which an image is produced, irrespective of the technique ... 
by which such recording is 

made, ' it could have taken some features of the definition in the Official Secrets Act in 

order to give wider meaning. 

4.6 Derivative works 

4.6.1 Translations, adaptation etc 

The Act provides copyright protection for derivative works. Pursuant to sec. 7(a) of the 

Act, translations, adaptations, arrangements and other transformations of works, are 

protected. Equally, in terms of sec. 7(b) collections of works such as encyclopaedias and 

anthologies are protected. However, collections are protected only when original by 

reason of the selection, coordination, or arrangement of their contents. 

Amended by Ordinance No. 43 of 1947, No. 2 of 1952, No. 45 of 1961, and Act No. 37 of 1984. This 
is an ordinance, which enables the local authorities to impose and levy a tax on payments for 
admission to public entertainments held within their administrative areas. 

191 Sec. 5 defines "performers. " Lamentably, actors are not included to the definition. This indirectly 
violates the Constitutional norms by denying the freedom of expressim and freedom to engage in 
occupation, profession. In contrast one could argue that the language of sec. 5 i. e. 'other persons 
who ... deliver .... or otherwise perform' is sufficient to include actors. The wording is confined only 
to 'literary and artistic works' and hence it is submitted that this section be interpreted using 
sec. 6(l) of 2003 Act and Art. 2 of Berne so as to include dramatic works. 

192 Sec. 20(l). 
193 No. 32 of 1955. This is an act to restrict access to official secrets and secret documents and to prevent 

unauthorized disclosure thereof. 
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4.6.2 Database 

Databases are eligible for copyright protections under the category of derivative Work. 194 

Section 7(l)(b) confers protection on 'collections of works and collections of mere data 

(data bases)' (emphasis added). The Act does not otherwise define the term 'database' 

and there is no Sri Lankan case law or other relevant Sri Lanka authority. Hence, it is 

appropriate to examine whether the present provision is appropriate to protect databases 

in the era of tecImological convergence. 

In order for a database to be protected under the Act, it would have to rneet only one 

condition: original by reason of the selection, co-ordination or arrangement of 

contents. 195 A question arises as to whether Sri Lanka requires a different standard than 

the UK for the protection of databases. T1jis seems a logical consequence from the 

structure and wording of sec-7. 

Firstly, wording of the Act does not include 'compilations' of data but only collections. 

Secondly, the Act does not require that data be 'individually accessible'. 196 Thirdly, the 

Act is silent on the protection of collections of material other than works or "mere data. " 

For instance non-stage drama. Non-stage drama is not work and is not mere data either. 

Hence, it seems that although when a person exercises skill, labour, judgment, or 

intellectual creativity in creating a collection or preparing a compendium of street drama, 

such compendium would not be protected under the Act since it is not a collections of 

'works'. Moreover, although works derived from Sri Lankan folklore such as 

translations, adaptations etc. are entitled to protection under 2003 Act, it is silent on 

protection of collection of folklore. 

As a matter of policy, such collections should get copyright protection. Nevertheless, 

rejection of protection to those collections not only excludes intellectual and economic 

effort necessary for creating the prosperity of street drarm and folklore in Sri Lanka but 

194 Sec. 7(l)(a). 
195 Table Seven- Comparison of protection of collection1database 

Berne WCT TRIPs I UK Copyright, Designs and Sri 
Patents Act 1988, (CDPA) Lanka 

Provision Art. 2(5) Art. 5 Art. 10(2) Sec. 3A Sec. 3 Sec. 7(b) 
Selection. (S) or/ and S and A S or A S or A S or A original S or A 
arrangement (A) compilations 

This comparison shows that sec. 7(b) complies with Berne, TREPs, WCT, and comparable with 
sec. 3A of CPDA. Arguably, in more generously, it comparable with non-database compilations 
provisions of sec. 3 of CPDA. 
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also infiinges constitutiona. Uy guaranteed fundamental rights such as right to equaU Y197 

and right to livehhood. 198 

It seenis that the contents of a database, unlike in EU law, are not protected against 

unfair extraction or utilization of content (including repeated and systeinatic extraction 

or re-utilisation of insubstantial parts). One could argue that unfair conTetition 

provisions in Part VI of the 2003 Act would enable to address the issue of unfair 

extraction or re-utilisation. However, there are no elaborative provisions as with the case 

of other areas such as trade marks etc. 

Hence, it seems that the new provision made for databases raises a number of questions, 

so far unanswered, which might conflict with the practice of other jurisdictions. This 

means that decisions from other jurisdictions will be of less persuasion or assistance to 

Sri Lanka courts. "' 

196 Unlike sec. 3A of CDPA. 
197 Art. 12(l) and 14(l)(g). 
198 Art. 14(l)(g). Further, Para 4.5.2. (c) for street drama. 
199 Table Eight - Comparative table of database protection 

TRIPs WCT SriLanka Directives CDPA(UK) Comments 
96/9/EC and m Sri 
CDPA Lankan law 

Art. 10(2) Art. 5 Sec. 7(1)(b) Sec. 3A Sec. 3 
compilations compilations collections collections compilations 

data, data, works, independent other than a Sri Lankan 
other other mere data works data base law does not 
materials material data, provide 

(singular) other protection for 
materials intermediate 

category e. g. 
street 

199 drama 
arranged in - 
a systematic 
or 
methodical 
way, 
and 
individually 
accessible by 
electronic or 
other means. 
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i 4.6.2. (a) Intellectual creativity vs. originality of derivative works 

Intellectual creativity or originality could be a prerequisite in order to protect collections 

of works. Section 8(1)(b) of Code stipulated that a collection of works must display 

'intellectual creativity' in the selection and arrangement of pre-existing works 

incorporated in or utilised for, the rnaking of such a work before it can receive copyright 

protection by applying the originality test. 200 In contrast, sec. 7(2) of 2003 Act provides 

protection for collection when such collections are 'original' by reason of the selection, 

co-ordination, or arrangement of their content. Hence, as far as derivative works are 

concerned it would seem that new law has come down from intellectual creativity, a 

higher standard (i. e. where originality is conferred when the collection of works manifest 

the exercise of intellectual skills) to a somewhat lower standard of originality (i. e. where 

credit is given, to the author of the collection of works, regardless of the fact that that 

effort may not have the application of any significant intellectual skills). 

Protection of all derivative works is without prejudice to any protection of a pre-existing 

work incorporated in, or utflized for the nmking of derivative workS. 201 Hence, the 

consent of the author of the original works must be obtained in order to create a 

derivative work. Nevertheless, until now there is no case law or academic opinion in Sri 

Lanka in this regard. 

The Antiquities Ordinance, No. 9 of 1940,202 and Cultural Property Act, No. 73 of 1988 

are relevant in this regard. Pursuant to. sec. 42 of the Antiquities Ordinance, a person can 

make drawings, and take photograph etc of antiquities, 20' but cannot sell those works 

selection selection original by original original does not 
arrangement arrangement reason of by reason of (author's deals with 
constitute constitute selection, selection own intellectual 
intellectual intellectual coordination, or intellectual creativity b creations creations or arrangement creation) 

arrangement and the 
author's own 
intellectual 
creation 

200 cf. Art. 10.2 of TRIPS. Both the Code and TRIPS use '... constitute intellectual creations'. 
201 Sec. 7(2). 
202 This is an ordinance to provide for the better preservation of the antiquities of Sri Lanka and 

amended by the Ordinance, No. 2 of 1955, No. 22 of 1955 and Antiquities (Amendment) Act, No. 24 
Of 1998. 

203 Antiquesportfolio. com p1c. v Rodney Fitch & Co. Ltd (2001] F. S. R. 345 for copyright protection for 
a photograph of an antique piece of furniture. 
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without the consent of the person in possession of the antiquity. 204 Section 24(l) of the 

Cultural Property Act provides law for the same. 205 Interestingly, it seems that the owner 

of this intangible right is the possessor of the tangible object. This seems to be an 

extension of the exclusive rights in relation to cultural property. There is no provision in 

relation to architecture and ancient monuments, which could have come under the same 

Act if the same logic was applied, 

4.7 FoUdore 

Folklore is an important aspect of life especially in a country like Sri Lanka where a 

multicultural society has existed for centuries. Hence, the recognition and protection of 

folklore will enhance the rich cultural heritage derived from such a diverse society. The 

Act defines the term. 'expression of folklore' as 

'group oriented and tradition based creation of groups or individuals reflecting 
the expectation of the conmmnity as an adequate expression of its cultural and 
social identity, its standards and values as transnitted orally, by initation or by 

other mans'. 206 

Though previous legislation provided protection for folklore without any restriction, 207 

the Act expressly does not provide protection for expression of folklore per se, but for 

the 'expressions of folklore' that are apt for stage production . 
20" Hence, it is submitted 

that, a grave injustice has been done to the protection of Sri Lankan folklore. 

More importantly the new Act has implicitly undermined the initiatives taken by the Sri 

Lankan government by establishing the Institute of Indigenous Medicine under the 

Ministry of Medicine to protect indigenous medicine including folk healing traditions 

such as 'shanthi karma', 'yantra and mantra' (which are mostly based on rituals) wbile 

204 Sec. 42 stipulates that "the Archaeological Commissioner or any officer authorized by him in writing 
for the purpose may at all reasonable times inspect any antiquity in the possession of any person ; 
and it shall be the duty of every such person to permit such inspection and further to give to the 
Archaeological Commissioner or such officer all reasonable facilities to study such antiquity and to 
make drawings, photographs or reproductions thereof by the making of casts or by any other means 
: Provided that no such drawings, photographs or reproductions shall be sold without the consent of 
the person in possession of the antiquity. 

7.05 Sec. 24(1): -Ihe Archaeological Commissioner or any officer authorized by him in writing for the 
purpose may, at all reasonable times, inspect any cultural property in the, possession of any person 
and it shall be the duty of every such person to permit such inspection and to give to the 
Archaeological Commissioner or such officer all reasonable facilities to study such cultural property 
and to make drawings, photographs or reproductions thereof by the making of casts or by any other 
means: Provided that no such drawings, photographs or reproductions shall be sold without the 
consent of the person in possession of the cultural property: Provided further that, in the making of 
casts the prior consent of the person in possession of the cultural property shall be obtained. " 206 Sec. 5. 

207 Sec. 12 of the Code. 
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defining the term folklore in sec. 6 of the Act. This seems to be another departure from 

the international definition of folklore. 209 

Lamentably, unlike the previous law, 210 the Act does not provide moral rights of 

expression of folklore but only provides economic rights, which are to be exercised by a 

competent authority. The logical outcome of this protection, it is submitted, would allow 

anyone to ftftinge moral rights, specially by distortion, mutilation, and other 

modification, of the folklore in Sri Lanka. It is submitted, this lacuna in the law is a 

serious impediment to the protection of folklore in Sri Lanka. 211 Hence, the present law 

should be amended to give powers to competent authority as the custodian of folklore 

who exercise economic rights on behalf of the society/conununity to protect the public 

use of distorted or mutilated folklore creations which is violation of 'collective moral 

rights' or 'communal moral right' of the community concerned as was the case under 

sec. 12(l) of the Code. 

'Mough derivative works of folklore are entitled to copyright protection, 212 the Act 

prohibits making of derivative works of folklore outside of their traditional customary 
213 

context. 

The Act recognises some exceptions to the econonýc rights of folklore. 214 Ironical1y, the 

Act deprives the Sri Lanka community from using the expression of folklore for distance 

teaching/learning. Again, this is a negative aspect of the new law, which is supposed to 

be applicable in the infomiation age. 215 

It is important that the previous law provided that there was a prohibition on the import 

and distribution of copies of works of Sri Lankan folklore niade abroad and copies of 

translations, adaptations, arrangements, or other transformations of works of Sri Lankan 

208 Sec. 6(1)(c ). Para 4.5.2. (c) and 4.6.2. which exhaustively dealt with this point. 
209 Sec. 2 of the WIPO-UNESCO Model Provisions for National Laws on the Protection of Expressions 

of Folklore Against Illicit Exploitation and other Prejudicial Actions, 1982 (the "Model Provisions") 
explicitly mentions, among other things, that the "expression by action" (of the human body) such 
as artistic forms or rituals. Model Provisions at http: //www. wipo. int/tk/en//documerits/pdf/1982- 
folklore-model-provisims. pdf (Accessed: 01.12.2004). 

210 See. 12(l) of the Code. 
211 The researcher is aware of the fact that much folklore are being used to make derivative works while 

distorting the original work, but none of the authorities have taken any action to protect moral 
rights of author of folklore from the day of copyright protection given to folklore in Sri Lanka 

212 Sec. 24(l)(c). 
213 Sec. 24(l)(c). 
214 Sec. 24(2). 
21S Para 4.12. 
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folklore made abroad without the authorisation of the Minister in charge of Culture. 216 In 

theory, this seems a correct manner in which to protect exploitation of Sri Lankan 

folklore, and so was commendable. 217 Since 2003 Act does not provide for the same, 

there is a lacuna in the present law. 

4.8 Works excluded from copyright protection 

Section 8 of the Act contains three provisions, which explicitly exclude certain kinds of 

subject matter from copyright protection. 

Firstly, ideas, procedures, systems, methods of operation etc are not given copyright 

protection. z18 This seems to be the first ever documentation in Sri Lanka which stipulates 

that copyright purports not to protect ideas or information as such, only the expression 

of ideas or information. 

Secondly, official texts of a legislative, administrative, and legal nature and official 

translations thereof are not protected under the Act. Thirdly, news of the day published, 

broadcast, or publicly communicated by any other means for instance posters, handbills 

etc are also not protected. 219 

Although -news of the day is not given copyright protection under the Act, it is obvious 

that many methods are being used to commanicate the news in the competitive media 

industry. In order to do so probably cinematographic works, photographs etc can be 

more effectively used. It can be argued that, these works are not excluded from the 

protection and eligible for protection but only the news items, they contain. 

Furthennore, informative publications published by governmental authorities, such as 

annual reports, circulars etc are protected. For instance, the annual report issued by the 

Central Bank of Sri Lanka explains overall performance of finance which required 

creativity, is eligible for copyright protection under the Act. 220 

4.9 Requirements for protection 

Like most Berne Convention countries, no registration or deposit procedure is required 
for copyright protection in Sri Lanka. Furthermore, it seems that the Act follows the 

216 Sec. 12(l) of the Code. 
217 Nevertheless, in practice it is doubtful whether the concerned authorities such as custorný are aware 

of this provision of law. 
218 Sec. 8(a), following TRIPs Art. 9(2). 
219 c. f. Art. 1 CM of Berne. 
220 Annual Reports at http: //www. lanka. net/centralbank/Ar-index. html (Accessed: 01.12.2004). 
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tradition of Berne Convention, in which Art. 2.2 makes it clear that national laws need 

not require fixation in some material form as a general condition for protection. 

In terms of sec. 6 of the Act, copyright protection is given to literary, artistic, and 

scientific works. All works falling under sec. 6 of the Act are protected irrespective of 
221 

their mode or form of expression, as well as of their content, quality, and merit. The 

purpose for which the works were created is also irnmaterial when a decision is taken on 
its eligibility for copyright protection. Thus, it seems that when a work is original it is 

protected under the Act. Although, 1911 Act scheduled to 1912 Ordinance referred to 

copyright 'subsisting', neither the Code -nor the Act mentioned when copyrights are 

subsists. Hence, it can be argued that copyright subsists automatically in a work if and 

when the conditions for subsistence are met. 

However, there is no statutory definition of 'originality' in relation to copyright in Sri 

Lanka . 
222 As was discussed above223 the Court had an opportunity to examine the 

meaning of originality in Wijesinghe Mahanamahewa and another v Austin Cantor. 224 

4.10 Duration of economic rights and moral rights 
225 Duration of copyright protection varies according to the types of work . In history, no 

limitation was made on works of folklore, 226 but there is a lacuna in the present law since 

221 Sec. 6(2). 
222 The concept of originality in copyright seems to be novel to Sri Lankan copyright law until 1912; 

the requirement of originality did not appear in the 1908 Ordinance. Sec. 1 of the Imperial 
Copyright Act, 19 11. 

223 Para 4.3.3( c). 
27A [198612 Sri. L. R. 154. Here the Plaintiff alleged infringement of a system of Sinhala shorthand 

devised by him from Gregg system While looking the meaning of 'originality' with the help of 
University of London Press Ltd v Universal Tutorial Press Ltd [1916] 2 Ch 601 the Court held that 
even there had been copying, Defendant's system could not form a substantial part of plaintiffs 
work, owing to its lack of originality because he had copied it from Gregg. It is submitted though 
the court considered Holland v Van Damm (Oscar Wilde case) [1939-451 MacG Cop Cas 69 in this 
regard. 

225 Table Nine - Duration of Coarights under the Act 

Copyrights in Duration of economic and moral right 
Works in general We time + 70 years 

- Joint authorship Life of the last surviving author and 70 years from his death 
Collective work 70 years from the date on which the work was first published, if it 

is not published then 70 years of the making the work 
Anonymous or pseudonyms 70 years from the date on which the work was first published 
Applied art . 25 years from date of the making the work 
Broadcasting organisation From the moment broadcasting takes place until the end of 50 Ih 

calendar year. 
Performers frorn the performance untiF5Fcalendar year 
Sound recording From the date of publication until 50'hcalendar year , if not 

published from the date of fixation until 5&calendar year 
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it does not expressly states that folklore is protected indefinitely. It is submitted that clear 

words would be required to change the term of protection of folklore. 

4.10. (a) Economic fights 

Section 9 of the Act provides that the author of a protected work has the exclusive right 

to carry out or to authorise the following acts in relation to the work. (a) reproduction of 

the work, (b) translation of the work, (c) adaptation, arrangement, or other 

transformation of the work, (d) the public distribution of the original and each copy of 

the work by sale, rental, export or otherwise, (e) rental of the original or a copy of an 

audiovisual work, a work embodied in a sound recording, a computer programme, a data 

base or a musical work in the form of notation, irrespective of the ownership of the 

original or copy concerned, (f) importation of copies of the work, (g) public display of 

the original or a copy of the work, (h) public performance of the work, (g) broadcasting 

of the work, (i) other conununication to the public of the work. 

The same provision of the Act provides that the author of a protected work has exclusive 

rights to authorise any other person to do the above-mentioned acts. These rights will be 

dealt in Part C of this Chapter. 

4.10. (b) Moral rights 

In terms of see. 10 of the Act, the author of a protected work has the right to claim 

authorship of his work in connection with exercising economic rights and the right to 

object to and seek relief in connection with any distortion, mutilation, other 

modification, or derogation of protected work. Similarly, the author of a protected work 
has the right to object to and seek relief in connection with any other derogatory action, 

which would be prejudicial to his honour or reputation. Recognising the inalienable 

character of moral rights of an author, see. 10(2) of the Act provides that the moral right 

shall not be transferable inter vivos but upon the author's death as a testamentary 

disposition or by operation of law. 

4.11 LMtations of the protection 

The 1908 Ordinance provided that 'no copyright shall subsist in any blasphemous 

indecent, seditious, or libellous work or matter'. 227 The Copyright Act 1911 did not 

226 Sec. 12(2) of the Code. 
227 Sec. 4. George v Velupillai 08 NlJR67; De Bruin v Dharmabanu 32 N. L. R 88(obscene book) and 

Perera v Kitto 6 IN. L. R. 439 (obscene pamphlets). 
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expressly provide a similar provision to that of 1908. However, the English Court held 

that libellous, iimoral, obscene, or irreligious works are not entitled to copyright 

protection . 
22' The Code was also silent in this regard. The 2003 Act does not qualify 

protection of copyright by considerations of public morality. 

Nevertheless, the Penal Code of Sri Lank229 imposes penalties for possession of obscene 

books etc. for sale or public exhibition or singing of obscene songs. 230 The Obscene 

Publication Ordinance, No. 4 of 1927 as amended by Obscene Publication (Amendment) 

Act, No. 22 of 1988 provides penalties for obscene publication in many media. 231 

Furthermore, anyone who writes, prints, publishes, sells etc. any profane writing would 

be punishable under the Profane Publication Act, No. 41 of 1958. 

Nowhere does the 2003 Act mentions software (computer programmes), which has 

produced harmful effects to other software or hardware such as computer viruses. 

Hence, the absurd conclusion would be that such software is protected as a literary work 

under Sri Lankan copyright law. 

There is no provision of law, which restricts or denies copyright protection for a work, 

which involves public deception. Moreover Sri Lankan law is not clear as to whether a 

work which itself is a result of an infringement of existing works would be protected 

under the copyright law. 232 Hence, it is submitted that copyright protection would be 

refined in Sri Lanka as in the United Kingdom e. g. for misuse or deceptive works. 

4.12 Infringements and fair use 

An act would arnount to an infiingement of copyright only when one violates the 

protected rights of an author. It is clear from reading sec. 5 with sec-9(l) that a person 

infiinges copyright in protected subject matter under two situations. Firstly, if he himself 

exercises one of the exclusive rights of an author in relation to the whole work or a 

substantial part thereof, without the consent of the owner of copyright. Secondly, if he 

authorises any other person to exercise one of the exclusive rights of the copyright 

221 Baschet v London Illustrated Standard Co. [1900] I Ch. 73, Glyn v Weston Feature Film Co., Ltd., 
[1916] 1 Ch. 261, (no copyright) A. G v Guardian Newspaper (N62) [1998] All ER 545 (if copyright 
subsists, not enforceable). R. G. Howell, "Copyright and Obscenity. Should Copyright Regulate 
Content? " IPJ 8(1994), 139. 

229 No. 2 of 1883. 
230 Sec. 285 and 286. 
231 Sec. 2. 
232 Redwood Music v. Chapell & Co. Ltd [1982] R. P. C. 109 (music publishers who had unwittingly 

infringed the copyright in a song held entitled to a liberal allowance for their skill and labour) and 
also ZYX Music GmbH v King [1995]; [1995] 3 All ER1. 
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owner, in relation to the whole work or a substantial part thereof, without the consent of 

the owner of copyright. 233 

In this regard 'a substantial part thereof (sec. 9(2)) entails attention. As it is accepted, the 

concept of 'a substantial part' is not detern-ýned merely by consideration of quantity but 

quality as well Indeed the word 'substantial' was not used in the Code ('a part thereof). 

It is subinitted that taking an insubstantial part would not have constituted an 
infiingement under the Code. 234 Since there is no judicial opinion in Sri Lanka in this 

regard, experiences of other jurisdictions are persuasive. 235 

Question: Does Sri Lanka recognise the notion of implied licensing? It is a matter of 

contract law. In Sri Lanka English law and Roman Dutch law govern the law of 

contracts. Though the implied licence doctrine is a figure of contract law (essentially an 

estoppel doctrine), sec. 16 does not support such approach. Hence, it seems that it does 

not fit into present copyright law. However, in order to ininimise the hardships that arise 

when adhered to the present law, it is submitted the Court should interpret the present 

copyright law in line with other jurisdictions. 236 

Though see. 11 and 12 of 2003 Act deal with fair use, it does not distinguish between 
237 

published and unpublished works. Whether a work is published or unpublished should 

be a crucial element to detennine the application of fair use under the Act. Application of 

'fair use' for unpublished work is not clear under the 2003 Act. 238 

233 'Me'argument of CBS Songs Ltd v Amstrad Consumer Electronics plc (1988) R. P. C 567would be 
guided. Also Microsoft Corporation v ComputerFuture Distribution Limited [19981 ETMR 597. In 
this case, the defendant was found liable under CDPA for having authorised others to copy 
Microsoft software. Warren R Shiell, "Viral Online Copyright Infringement in the United States 
and the United Kingdom: The End of Music or Secondary Copyright Liability? Part 1 and 2, " Ent. 
LR. 15,3 &4 (2004), 63-71 & 107-13. 

234 Sec. 10. cf. Spelling Goldberg Productions Inc. v BPC Publishing Ltd 198 1] P-P. C 283. 
235 E. g. in Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] lVvTR 273, 'the question 

whether [a infringer] has copied a substantial part depends much more on the quality than on the 
quantity of what he has taken' at 469 as per Lord Reid. In Warwick Film Production Ltd v Eisinger 
[1963] 2 All ER 292 and [1969) lCh 508, Plowman J observed that those portions that have been 
copied were unoriginal parts and hence there was no infringement. Designers Guild Ltd. v Russell 
Williams(Textiles)Ltd. [2000] F. S. R. 121. In this case, a fabric design that employed an 
impressionistic style was found to infringe copyright in another fabric design, which used the same 
style and the same design elements of stripes and flowers and held that the designs were so similar 
that a substantial part of the first design had been copied by the second. Hence, it seems that it is up 

236 
to the court to consider on the facts and the degree to determine what constitutes 'a substantial part'. 
E. g. Brighton v. Jones [2004] E. M. L. P-26. 

237 Sec. 12. 
238 E. g. British Oxygen Co. v. Liquid Air Ltd, [1925] Ch. 383; Beloff v Pressdram Ltd [1973] 1 All ER 

241. 
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More importantly, sec. 12(4) provides law for the utilisation of works for educational 

purposes. Nevertheless, sec. 12(4)(b) delimits the application of reprograpllic 

reproduction only for face-to-face teaching. Ths is a serious threat for access and 
dissemination of knowledge. Sri Lanka, being a developing country with a distributed 

population, should have access to important knowledge-based products as the country 

seeks to bring education to all, facilitate research, improve competitiveness, protect 

cultural expressions, and reduce poverty. 

It is therefore submitted that 2003 Act deeply compromises the principles of "fair use" in 

relation to education in Sri Lanka by restricting it only to face-to-face teaching and hence 

negates the proper balance between the rights of the author and the public user, in a 

country where distance learning is an integral part of the education. 239 Moreover, this 

provision ultimately challenges the validity of the directive principles of state policy 

embodied in the Constitution where the state is pledged to assure to all persons the right 

to universal and equal access to education at all levels. 240 Hence, legislative amendment 

is required. 

Under the present provisions of the Act, it is not clear whether reverse engineering, 

especially in the area of computer software, would amount to fair use. Section 12(7) only 

provides that it is not an infiingement of the author's right to adapt a computer 

programme by the lawft4 owner of a copy of that programn-ie, when such adaptation is 

necessary for the use of the computer programnie. 241 Hence, this would allow anyone to 

render a computer programme compatible with a particular coniputer. Likewise, it allows 

correction of program design errors that are obvious and prevent the intended purpose of 

a work. It is too early to see the impact of this provision on the Sri Lankan software 
industry. 

Finally, four factors are to be considered in order to determine whether an act would 

amount to fair use, as opposed to an infii-ngement of copyright: namely, purpose and 

character of the use, the nature of copyrighted work, the amount and substantiality of the 

portion used, the effect of the use for the potential market, or value of copyright. 242 

239 Dearth of sufficiently equipped libraries throughout the country forced use of reprographic 
reproduction of published articles, other short works, or short extracts of work in the process of 

24D 
dissemination of knowledge through distance teaching in Sri Lanka. 
Art. 27(2)(h). 

241 Sec. 12(7)(a)(i). 
2A2 Sec. 11(2). 
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Since the language of this provision is identical to that of the U. S. law 2A3 it is subinitted 

that as far as fair use is concemed, US case law would be more persuasive than other 

jurisdictions. 

4.13 Remedies for infringement of copyright 

Section 22(l) refers to cause of action while providing right to basic damages i. e. profit, 

loss, royalty and injunction. Section 22(2) provides discretionary remedies such as (a) 

injunction, seizure, 2" (b) damages for consequences of loss (c) destruction of copies etc. 

(d) disposal or surrender of (e) order to prevent further infringement. Moreover, 

sec. 22(2)(f) and 22(3) grant powers to Director General to decide infringement matters. 

Section 22(g) provides criminal liabilitieS. 245 All proceedings other than the proceedings 

required to be taken in terms of the Act in the Magistrate Court should now be instituted 

in the High Court established under Art. 154P of the Constitution (Commercial High 

Court in Colombo in the case of Western Provision). This creates some hardship to 

litigants outside the Western Province due to the geographical conditions. 

In terms of sec. 23, it is an infiingement of copyright when one abuses the technical 

means, which are meant to provide copy protection. 246 Hence, manufacture or 

importation for sale, rental of any device or means specially designed or adapted to 

circumvent copy protection or copy management device is rendered criminal. 747 

Moreover, this is extended to the circumventing of devices or means intended to prevent 

or restrict reproduction of a work or to ffiTair the quality of copies made. 248 

This provision causes an unresolved problem between two contradictory provisions of 

the 2003 Act. Computer programs are protected as literary works under sec. 6. 

Nevertheless, there are some computer programs, used to decode c9pyright protection 

of other forms of works. For instance, a program such as DeSCC (Content Scrambling 

243 Sec. 107 of US Copyright Act, 1976. 
244 Interestingly the defendant's profits may be considered in calculating damages 
245 According to sec. 178(l) Magistrate courts have jurisdiction over criminal procedure. Hence it 

provides that any person who wilfully infringes any of the rights protected under the copyright law 
shall be guilty of an offence and liable on conviction after a trial to a fine not exceeding Rs. 
5,00,000 which is equal to Pound Sterling 2500 (as per the exchange rate on 01.12.2004) or to 
imprisonment for a term not exceeding 10 years or both. 

246 However, it can be argued that application of such measures could lead to inhibition of freedom of 
expression, which includes right to information. Moreover, such measures would challenge the 
balance of fair use. Since this protection applies without any time limitation, it may prevent 'work' 
entering the public domain on expiry of rights. 

247 However, the Act is silent about situation where technological protection measures prevent fair use 
of the work by the public. Moreover, the situation is not clear whether government can break such 
measures in the interest of national security. 

215 



System Decryption). The present law per se does not deny copyright protection for such 

programmes. However, it is submitted the there should be explicit provisions in the Act 

for the non-enforcement of copyright protection. 249 

Moreover, act of circumvention itself is not prohibited by the Act. It only prohibits 
dealing with circumvention devices but not with serviceS. 250 Hence, it is submitted that, 

2003 Act allows the following acts: removal or alteration of copy protection, supply of 

services circumvention, and making a circumvention device available online (broadcast 

or communicates to the public), promotion of circumvention (for instance free 

distribution of circumventing software) and exhibition of a circumvention device in 

public. 

Chapter XXXII of Part VI of 2003 Act deals with unfair competition and undisclosed 
information. Nevertheless, sec. 160(l)(b) of the Chapter XXXII stipulates, among other 

things, that 'the provisions of Part VI applies independently and in addition to the other 

provisions of the Act protecting literary, scientific and artistic works'. Part VI of the 

2003 Act does not make any provision in relation to copyrights and also the Hansard 

report on debate of the Bill does not reveal any intention behind the inclusion of such 

provision. Although the wording of the Act express that those provision do apply 

independently, there is no guidance on how they apply to literary and artistic work 

(contrast details given in sec. 160(l)(b)(2)-(5) for trade marks and 160(l)(b)(2)(6) for 

undisclosed inforination). Hence, it remains unclear as to the applicability of provisions 

of Part VI for the protection of copyright in Sri Lanka. 

PART C 

Application of copyright law in the infonnation age 

4.14 Introduction 

The traditional notion of copyright is largely based on the form of the work. 
Consequently, the protection varies according to the fonn of expression. Since the 

proliferation of digital technology and inforrnation cormnunication technology opens 
doorways not only to the expression of thoughts in different fomis251 but also to speed 

248 Sec. 23(l)(i) of the Act. 
249 Para 4.11. 
250 Except those situations where it would results in inftinging copies being made. 
251 For instance combination of forms, i. e. convergence of forms and new forms. 
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and reliable dissemination of works over the globe, it has created unforeseen issues 

within the realm of copyright in Sri Lanka as everywhere. Acconumdating laws to new 

technologies and expression of thoughts in different forms can be achieved in two ways 

(a) by creating new laws or/and (b) by expanding the boundaries of existing law (e. g. 

interpret the existing definitions). Hence, it is apt to examine the Sri Lankan approach in 

the infon-nation age. 

Many concepts with regard to expressions of thought are deeply rooted in parts of the 
252 Constitution of Sri Lanka. For instance, the Constitution guarantees the freedom of 

expression of thoughts including publication as a fundamental right. This reflects not only 

the notion of natural justice but also human rights, which justify copyright protection. 

Moreover, the Constitution of Sri Lanka guarantees the freedom to promote culture and 

language. 253 Ths is also a comn-lendable feature, which recognizes the inseparable nexus 

between the freedom of thoughts/ expression and culture of the country. Nevertheless, 

unlike the US Constitution, 254 the Sri Lankan Constitution does not refer to utilitarian 

considerations to justify the protection given to expression of thoughts, publication, and 

culture. 

As mentioned, 255 the legality of all legislations derives from the Constitution since it is 

the sole source of law of the country. All legislation promulgated by the Parliament of Sri 

Lanka must have legitimate grounding in the Constitutiom Therefore, every piece of 

legislation should satisfy the "consistency" test with the Constitution in order to become 

valid law. It is submitted that each piece of legislation validly passed by the Parliament of 

Sri Lanka must be assumed to reflect the Constitutional norms. This would equally apply 

to Copyright legislation. Hence, it could be argued that the copyright law of Sri Lanka 

should act as a promoter of the Constitutional norms by providing necessary protection 

to the expression of thoughts, which would appear in different forms from time to time. 

It is therefore vitally important to examine the application of the present Sri Lankan 

Copyright law in the information age while considering the above-mentioned 

environment. 

252 Art. 14(l)(f), 27and 28. 
253 Art. 14(l)(f) provides that "every citizen is entitled to the freedom by himself or in association with 

others to enjoy and promote his own culture and to use his own language. " 
2554 The rationale of copyright protection is reflected in the Art. 1, sec. 8 of the Constitution of United 

States of America, which stipulates that 'to promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the exclusive rights to their respective writings 
and discoveries". 

2.15 Para 2.10. 
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It is felt that two irnportant issues should be kept in n-ýnd while exarniiýng whether the 

present Copyright law in Sri Lanka is sufficient to protect expression of thoughts and 

publication ensbrined in the Constitution. 

Firstly, a subject matter of Copyright law of another one country would not 

automatically be a subject matter of Sri Lankan Copyright law. Hence, an act of 

infringement in another country would not necessarily be an act of infringement of 

copyright law in Sri Lanka. 256 

Secondly, the jurisdiction of a country is limited to certain territory. Copyrights 

protected in Sri Lanka are not necessarily protected under the copyright law of another 
257 

country unless multilateral or bilateral treaties are made for the same effect. 

Consequently, Sri Lankan courts are not empowered to address the novel issues arising 

globally unless they are initiated in Sri Lankan territory. 258 

It is the main objective of this part of the Chapter to examine in detail those issues arising 

in the digital age in order to evaluate the efficacy of the present copyright law in Sri 

Lanka. TWs endeavour is necessary for two reasons. 

Firstly, it is necessary to ascertain whether the present copyright law in Sri Lanka is wide 

enough for the better protection of copyrights in the digital age when it is interpreted in 

accordance with the theoretical formulae proposed in the Second Chapter of this 

study. 259 

Secondly, it is necessary to ascertain whether Sri Lankan copyright law should be 

amended, only insofar as it does not comply with the interpretative methodology, for 

better protection in the digital media. 

Above all, the issue that is to be addressed at this juncture is to identify which types of 

act, taking place via digital media, would amount to the exercise of exclusive rights of an 

author of a work within the domestic jurisdiction. 

4.15 Methodology to be applied 

In theory, it is poor practice to have excessively frequent changes in the reahn of 

intellectual property law, especially in a country like Sri Lanka where little or a dearth of 

256 Extraterritorial matters including enforcement of judgement in another country are beyond this 
study. 

257 E. g. Sri Lanka and the USA signed a Bilateral Agreement for the Protection of Intellectual Property 
Rights in 199 1. Para 1.2.6 for Sri Lanka's membership to International treaties. 

258 As it is already mentioned, the second reason is out of the purview of this study. 

218 



guidance is available in case law. It is submitted that the framework suggested in Chapter 

Two would help the judges in Sri Lanka to apply law to new situations and hence avoid 

the need for constant change to the intellectual property law to comply with Sri Lanka's 

international obligations. 

As seen, 260 freedom of expression, the most basic cause that is necessary to create works 

that are eligible for copyright protection, is guaranteed by the present Constitution of Sri 

Lanka. As seený61 the copyright law in Sri Lanka has tacitly acquired an en-&ent position 

among other subject matter of intellectual property due to this Constitutional guarantee. 

Protection of copyright has constitutional patronage and thereby compels the judiciary to 

abide by the constitutional norms. 

Hence, it is submitted that since the constitutional provisions provide a valid and 

consistent ground to interpret the present law, the Sri Lankan courts should explore the 

possibility of applying constitutional no= for which the judges are bound by the law of 

the country. Moreover, as will be seen the applicability of principles of Buddhism and 

Ronian Dutch Law to interpret the present law and thereby bridge the gap of the 

application of present law. 

Moreover, as seen in Chapter Two, the intention of a person is the crucial element to 

determine whether one has breached the second precepts of panca sila (refrain from 

taking what is not given). Hence, as shown in chapter three it is submitted that an 

important implication of applying such formulae along with sec. 9(l) of the 2003 Act is 

that it would permit an avoidance of absurd results which might otherwise be given by 

the application of literal interpretation of some provisions of 2003 Act in the information 

age. For instance, RAM Copy. 262 

Furthermore, as seen in Para 4.13 the application of Chapter XXXII of Part VI of 2003 

Act, which deals among other things with unfair competition. However, there is no 

guidance on how they apply to literary and artistic work. Hence, reference should be 

made to Roman Dutch Law norms as guide to interpretation. Applying principles of lex 

Aquilia as applied by the South African court could fill this interpretative lacuna. 263 such 

759 Part D of Chapter Two. 
260 Para 4.1. 
261 Para 4.1. 
262 Para 4.19. (1). 
263 E. g Matthews v Young 1922 AD 492, Geary and Son (Pty) Ltd v Gove 1964 SA I 432(A), Alias 

Organic Fertilizers (Pry) Ltd v. Pikkewyn Gwhano (Pry) Ltd 1981 (2) SA 173(T) 186 where the 
Court reco. - ai mpe tion Also , nised action legis Aquiliae as the basis for protection ag nst unfair co ti 
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approach would allow Sri Lankan courts not only to find what unfair competition means 

in the context of work but also to develop new forms of protection against unfair 

competition within the ambit of lex Aquilia even in the absence of a direct precedent in 

case law in Sri Lanka. Hence, it is submitted that Sri Lankan courts should follow the 

South African case law (as it is done in other area of law- for instance other case in 

Delict) in order to give effective protection to intellectual works in Sri Lanka. If it 

provides no solution, then the judiciary has to call for a new legislation. 

4.16 Potential copyright conflicts in the information age 

Obviously, copyright issues in the digital environment arise in the same way as in the real 

world; when one infiinges copyright by exercising the exclusive rights of the copyright's 

owners. However, Us can vary from country to country depending on the declared 

exclusive rights of an author and fair use provisions under the national law. 

Exploitation of copyrights in the information age can be divided into two categories. 

Firstly, issues not specific to e-commerce but due to the development of digital 

techriology. For instance, it is clear that when a work is digitised it can easily be 

manipulated to create a variety of works and it is easy and inexpensive to create an 

unlimited number of perfect number of copies of such works. Likewise, digitisation eases 

the ability to upload to the Internet and can thereby make works available to an unlimited 

number of users across the globe. Secondly, the issues that are necessarily related to e- 

commerce 264 e. g. online trading of pirated music. 

In order to ascertain when and under what circumstances i: nffingement of copyright 

occurs, a brief examination of the works on the Internet, which may have copyright 

protection, is required. Such examination will shed light on whether the present 

copyright law of Sri Lanka, as it is, suffices to address such issues. 

Union Wine Ltd v E. Snell and Co Ltd 1990(2) SA 189(c) at 200-202, Aetiology Today CC Ma 
Somerset School v Van Aswegen 1992 (1) SA 807(W) at 816-20. 

264 Electronic commerce is a broad concept that covers any commercial transaction that is effected via 
electronic means and would include such means as facsimiles, telex, electronic data interchange 
(EDI), Internet, and telephone. For the purpose of this study, the term is limited to those trade and 
commercial transactions involving computer to computer communications whether utilising an open 
or closed network. Webopedia at http: //www. webopedia. com/TEMe/electrmic; _commerce. 

html 
(Accessed: 01.12.2004). 
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4.17 Works on the Internet and copyright 

It is understood that the Internet consists of individual maclýneS265 and the 

communication inftastructure that connects them. 266 One of the most important protocols 

of the Internet is the World Wide Web, 267 which consists of webpages or computer data 

files. Webpages contain text '268 graphics (e. g. logos), diagrams, layoUt, 269 animated 

pictures, moving images, banners, sound, music, and photographs etc., laid out using 
HTML code . 

270 Mo St of these worksF1 are eligible for copyright protection when each 

one satisfies the requirements of copyright law. 

There is no specific provision in the Sri Lankan copyright law dealing with works on the 

Internet or exploitation of works on the Internet. It can be argued that applying the 

existing copyright laws in Sri Lanka by analogy to the copyright issues raised in the 

Internet would be a logical and sound way of addressing those issueS. 272 However, in this 

analogising process, the Constitutional mandate and the rationale of copyright protection 

should be kept in mind along with applicability of the theoretical framework suggested in 

Chapter Two of the present study. 

4.17. (a) Text and verbal contents 

Text and verbal content of a website are eligible for copyright protection. For instance, 

Art. 9 of the TRIPS Agreement makes it obligatory for its members to comply with Art. 1 

to 21 of the Berne Convention. Article 1(4) of the VVIPO Copyright Treaty (hereinafter 

referred to as WCT) make it obligatory for its members to comply with Art. 1 to 21 and 

265 These are called 'Host' and 'routers'. Hosts (sometimes called "end systerif') are the machines 
intended for running user programs (i. e. application programs). Hosts are connected by 
communication net. Routers (sometimes called packets switching nodes, intermediate system, and 
data switching exchangers) are specialised computers used to connect two or more transmission 
lines, which receive and forward packets of data. Andrew S. Tanenbaum., Computer Networks, 3d 
(edn) (Prentice-Hall International Inc., 1996), 11-12. 

266 lbid p. 229. 
267 Other protocols used in the Internet are File Transfer Protocol (FrP), Usenet, instant massaging etc. 

26 
Webopedia at http: //www. webopedia. com/TERNUp/ýrotocol. htnil (Accessed: 27.10.2004). 

8 Titles of webpages and hypertext links as literary works: Exxon Corporation v Exxon Insurance 
Consultants International Limited [1981] 3 All ER 241 the court was reluctant to accept that mere 
titles or slogans embody the minimal element of skill, judgement and labour to constitute originality 
for copyright purpose. However Shetland Times Limited v Dr Jonathan Wills et al [1997] F. S. R 604 
Lord Hamilton accepted that a headline of 'eight or so words Put together for the purpose of 
imparting information' might be protected by copyright. 0 269 Layout of a webpage attracts copyright protection if sufficiently original. Ladbroke (Football) 

270 
Limited v William Hill (Football)Ltd [1964] IWIR 273 for protection of layout as literary work. 
Webpages are written in a language called HTML (HyperText Mark-up Language). This is a 
language for describing how documents are to be formatted. Webopedia at 
http: //www. webopedia. conVTEP, N15=ML. html (Accessed: 01.12.2004). 

271 Even aspect of webpages such as mark-up and design alone are eligible for copyright. 
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Appendix of the Berne Convention. Furthermore, the preamble to the WCT recognises, 

among other things, the need for a clarification of the interpretation of certain existing 

rules in order to provide adequate solutions to the question raised by new technological 

developments. Hence, it can be argued that those text and verbal contents on the web are 

eligible for copyright protection under the International copyright instruments. 

As seen, 27' in terms of sec. 6(l) literary works are protected. 274 The Act does not refer to 

the digital format of those literary works. Moreover, there is no fixation requirement 

under the Act. Hence, a pertinent question arises as to whether one can argue that 

sec. 5 275 and sec. 9 of the 2003 Ac t276 are broad enough to cover literary works in digital 

form. It is submitted that the cumulative effect of the above provisions can be interpreted 

to confer protection to those works in digital format. Hence, works on the web such as 

articles, books, e-mails, and other verbal content etc., are protected under Sri Lanka 

law. 277 

4.17. (b) Computer programs 

Computer programs are protected as literary works. For instance, Art. 10 of the TRIPS 

agreemenj278 and Art. 4 of the WCT provide protection for computer programs as literary 

works whatever may be the mode or form of their expression. 

As seen '279 under Sri Lankan copyright law computer programs are protected as literary 

works provided they are original The Act defines a computer programme as 'a set of 
instructions expressed in words, codes, schemes or in any other form, which is capable, 

when incorporated in a medium that a computer can read, of causing the computer to 

perfonn or achieve a particular task or result' . 
280 This definition seems to be wide 

enough to cover different forms of expression. In other words, this definition covers the 

source code as well as the object code. Hence, by analogising this provision of the Act to 

the web, works that consist of computer programme, it can be argued that, the present 

272 E. g. the Agreed Statement Cmcerning the WIPO Copyright Treaty related to Art. 1(4). 
273 Para 4.5.2(a). 
274 The protectim afforded form this sectim of the Code is similar to that of Art. 2 of the Berne and 

Art. 9 of the TRIPS. 
275 Where reproductim is defined as to cover 'any material form'. 
276 Where reproduction rights of the author has given without limiting to the analog world. 
277 cf. the Agreed Statement Concerning the WIPO Copyright Treaty related to Art. 1(4). 
278 Art. 10 stipulates that computer programs is to be protected as literary works under the Beme 

Convention, irrespective of whether it is a source code or object code. 
279 Para 4.5.2. 
280 Sec. 5. 
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sec. 6(1)(a) of the Act can be applied to protect web works which include computer 

programnes. 

4.17. (c) Databases 

Websites can contain works of databases as well. Databases are protected under the 

TRIPS Agreernentýsl but this does not provide guidance on the nature of the database. 

Art. 5 of the WCT provides protection for databases. 2'2 

Section 7(1)(c) of the Act expressly provides protection for collections of works, and 

collection of data, which by reason of the selection and arrangement of their content 

constitute inteHectual creations. Moreover, though the tenn database is used in some 

other pieces of legislation in Sri Lanka none of those legislations has defined the term 

'database'. 28' There is no provision of the Act to provide sui generis rights in 

database. 284 There is no judicial opinion or opinion of academia in Sri Lanka with regard 

to these matters. 

However, it can be argued that Sri Lankan courts will be guided by the understanding of 

the meaning of database in other jurisdictions when the matter arises in the courts. 

Moreover, it could be suggested that the Sri Lankan court would tend to follow the 

interpretations of the English Courts on this matter. 285 

281 Arti. 10.2 of the TRIPS. 
282 Art. 5 provides that compilation of data or other materials, in any forms, which by reason of 

selection or arrangement of their contents constitute intellectual creations, are protected as such. 
Sec. 3A of the UK Copyright, Design and Patent Act 1988 provides that database means a collection 
of independent works, data or other materials arranged in a systematic or methodical way and 
individually accessible by electronic or other means. 

283 E. g. sec. 14 of the National Child Protection Authority Act, No. 50 of 1998, sec. 3 of the Sri Lanka 
Society for Numismatic Studies (Incorporation) Act, No. 39 of 1998. Some of the legislations used 
the term data bank to mean collection of data, which stored in the computer. E. g. sec. 54 of the Sri 
Lanka Bureau of Foreign Employment Act, No. 21 of 1985, sec. 10 of the National Education 
Commission Act, No. 19 of 1991, sec. 16(2)(f) of the National Human Resources Development 
Council of Sri Lanka Act, No. IS of 1997. 

284 This will become more serious in cyberspace since computers and the Internet have made the 
extraction and re-utilisation of the whole or of a substantial part of the contents of the database and 
rearrange them to form a new database possible. This reflects the weakness of copyright protection 
of the database, especially on the Internet, in Sri Lanka. 

28S E. g. Vogon International Ltd v Serious Fraud Office [2003] EWHC 1739 2003 WL 21990399 2003 
WL 21990399 and 2004 VvrL 62146. (The appeal was concerned the meaning in its context in a 
written agreement of the word "database" or "databases. " Also British Horseracing Board Ltd v 
William Hill Organisation Ltd [2001] EWCA Civ. 1268 [20021 E. C. C. 24 [2002] E. C. D. R. 
4(2001)24(9) I. P. D. 24059 2001 WL 825162 2001 WL 825162. 

223 



4.17. (d) Artistic works 

Artistic works on webpages are entitled to copyright protection provided they are 

original. As seen above these works can be protected in tenns of Art. 9 of the TRIPS 

Agreement and Art. 1(4) of the WCT. 

As seen, 286 the Act does not exhaustively define the tenn 'artistic work'. Nevertheless, 

sec. 6 of the Act lists works that include artistic works such as works of drawings, 

paintings, architecture etc, photographic works, illustrations, maps, plans, and sketches. 

It is well understood that webpages contain more artistic works with different 

expressions. The list of works in the Act is non-exclusive and the undefined tenn 'artistic 

work' seenis to be enough to cover the expression of artistic work in the digital forin as 

well. It is therefore clear that the layout of webpages, backdrop to a webpage and 0 

other artistic works in or on websites can be protected under the present copyright law 

of Sri Lanka since the provisions of the Act are adequate to extend the application to the 

expressions of artistic works in the digital form as well. 

4.17. (e) Dramatic works 

Dramatic and dramatico-musical works are entitled to copyright protection under the 

Act. 2'7 Moreover, audiovisual works are also given protection under the Act. 28& The, 

sec. 286A(2) of the Penal Code define the terin "films" to include any foriri of video 

recording. 289 In the light of these sections, it can be argued that screen display of a 

moving irnage and of a computer video and many works that include a series of visuals 

including sound (audiovisual works) such as visual presentation of a work by power 

point presentation; animations etc can also obtain protection under the Act. 

4.17. (f) Musical works 

As seen, 290 musical work whether or not they are in written form and whether or not they 

include accoiWanying words, are entitled for copyright protection under the Act. 291 

Hence, this protection can be applied to the digital world to protect music in the form of 

Compact Disk (CD), cassettes including DAT (Digital Audio Tape), as well as to online 

286 Para 4.5.2(c). 
287 Sec. 6(1)(c). 
288 lbid, sec. 6(l)(f). According to sec. 5 'audiovisual work' means work that consist of a series of related 

images which impart the impression of motion, with or without accompanying sounds, susceptible 

289 
of being made visible, and where accompanied by sound susceptible of being made audible. 
Sec. 2 of the Penal Code (Amendment) Act, No. 22 of 1995. 

290 Para 4.5.2(c). 
291 Sec. 6(l)(e). 
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music including in the form MP3.292 Different types of application of music on the web 

such as opening music of webpages, background music, and closed program music etc 

are entitled to copyright protection under the present copyright law in Sri Lanka. 

The foregoing paragraphs demonstrate that present copyright law in Sri Lanka can be 

interpreted to cover the new f6mis of subject matter on the Internet. Hence, it is vital to 

examine under what circumstances authors' rights could be infiinged on the web. 

4.18 Extension of exclusive rights to the digital world and especially to the Intemet 

Either all of the content of webpages can be created digitally in the first instance or by 

conversion of works that already existed in analog form to digital form with placement 

on the web. Sometimes it could be both. However, the question arises as to whether 

conversion of work in analog form to digital form as such would amount to exercise of 

exclusive rightS. 293 The answer depends on the factual situation of the case. Copyright 

legislation in Sri Lanka recognizes the fair use defenceý94 and hence, first it is to be 

decided whether an act in question infringes copyright by applying the factors provided 

by sec. 11(2) of the 2003 Act in order to determine whether digitisation of work as such 

would amount to infiingement of copyright. 

Admittedly, infiingement of copyright occurs when one of the exclusive rights granted to 

a copyright holder by the law of a given country is violated. There are three main 

exclusive rights given to the copyright owner under the category of economic rights295 

while giving moral rightS296 under the copyright law of Sri Lanka. An examination of 

those rights along with activities on the Internet is required to ascertain what types of 

conduct would amount to inffingement of copyright and to what extent an act would fall 

into the category of fair use under Sri Lankan law. 

4.18. (a) Reproduction right 

The wording of the Agreed Statement Concerning the WCT categorically declared that 

reproduction right in Art. 9 of the Berne Convention applies to works in digital fonn297 

292 M[P3 stands for a subcategory of Motion Pictures Experts Group (N4PEG) for audio compression. 
Andrew S. Tanenbaum, Computer Networks, 3rdEd. (Prentice Hall Inc., 1996), 738-744. 

293 Sec. 9 provides author of a work exclusive right to transformation of work. 
294 Sec. 11 of the 2003 Act. 
295 Sec. 9. 
296 Sec. 10. 
297 Art. 1(4) of Agreed Statement provides "The reproduction right, as set out in Art. 9 of the Berne 

Convention, and the exceptions permitted thereunder, fully apply in the digital environment, in 

particular to the use of works in digital form. It is understood that the storage of a protected work in 
digital form in an electronic medium constitutes a reproduction within the meaning of Art. 9 of the 
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Art. 9 of the Berne Convention defined the right of reproduction as 'the exclusive right of 

authorising the reproduction of these works, in any manner or form. " Since the WCT 

does not specifically mention the right of reproduction, it seems that this wording of 

WCT can be interpreted to cover reproduction of works on the Internet. Moreover, the 

WCT adopts the right of reproduction by reference to Art. 9 of the Berne Conventioný98 

hence by implication; the WCT applies the right of reproduction to digital technology. A 

similar provision can be seen in the Agreed Statement Concerning Art. 7,11 and 16 of 

the WIPO Performance and Phonograms Treaty (hereinafter referred to as WPPT). The 

above international nonns demonstrate that the right of reproduction for an author of a 

work applies to the digital world as well. 

According to the Act, reproduction means the "making of one or more copies of a work 

or sound recording in any material form including any permanent or temporary storage of 

a work or sound recording in electronic fOMI't299 Nevertheless, the new definition of 

reproduction leaves more questions unanswered than answered in the Sri Lanka legal 

system. 

Firstly, does it mean displaying a work on a computer screen would amount to 

reproduction in material form? Secondly, does temporary storage in a computer RAM 

memory amount to reproduction? Tbirdly, making temporary copies of works, copying a 

recording of performance in the system (which is an integral and essential part in the 

process) when a work is transmitted via Internet amount to reproduction? Fourthly, 

would making copies of even a part of the work in the above three situations amount to 

reproduction? 

This matter is yet to appear before the Sri Lankan court even though the reproduction 

right is very significant in the digital age. There is no Sri Lankan judicial opinion on the 

amount or the portion that can be reproduced without inffinging copyright. 

Nevertheless, according to the wording it seems that, the definition of the term 

'reprod4Ction' is a non-exhaustive one as sec. 5 uses the term '.. An any material form, 

including any permanent or temporary storage ... in electronic form! Hence, it could be 

argued that this definition can be interpreted to cover reproduction in digital form as 

Berne Convention. " It is submitted that though Sri Lanka is not a party to WCT, Sri Lankan courts 

298 
are entitled to have regard to the agreed statement as an interpretative method for Berne. 
Art-1(4) of WCT provides "Contracting Parties shall comply with Art- I to 21 and the Appendix of 

299 
the Berne Convention". Also the Agreed Statement Concerning Art. 1(4), 
Sec. 5. 
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weR. Hence, it is submitted that reproduction on the Internet is in a strict sense, covered 

by the Act. 

4.18. (b) Translation, adaptation, and transformation 

Art. 12 of the Berne Convention provides the author of a work "exclusive right of 

authorizing adaptations, arrangements, and other alterations of their works. " The second 

paragraph of the preamble to the WCT expresses, among other things, intention to 

provide adequate solutions to the new issues raised by technology. Moreover, Art. 1(4) 

of the WCT makes it obligatory for its members to comply with Art. 1-21 of the Paris 

Act of Berne Convention. Consequently, it can be argued that any transformation from 

one form to another form would amount to infiingement of copyright if it were done 

without the consent of the author. 

US experience demonstrates that such an act could amount to a new form of 

exploitation. In The New York Times, Co. v TasiW300 Freelance writers wrote articles for 

newspapers and a magazine published by petitioners New York Times Company 

(Times), Newsday, Inc. (Newsday), and Time, Inc. (Time). Though the Times, Newsday, 

and Time (Print Publishers) engaged the Authors as independent contractors in no 

instance secured express transfer of rights though they negotiate due-dates, word counts, 

subject matter and price. 

When the Articles were published, the Print Publishers had an agreement with 

LEXISNEXIS, an electronic database that stores information in a textual format. The 

agreement granted LEXISNEXIS the right to copy and sell any article that appeared in 

the Print Publishers' periodicals. Thus, LEXISNEXIS places these articles on its 

electronic database, and a subscriber to LEXISNEXIS may perform a computerized 

search for articles and can then view, print, or download articles. 

Ibe New York Times had a separate licensing agreement with University Microfilms 

International ("UMI"). The agreement allowed for the reproduction of New York Times 

articles on two CD-ROM products, the New York Times OnDisc ("NYTO") and 

General Periodicals OnDisc ("GPO"). 

The Authors alleged that their copyrights in articles were infiinged when, as permitted 

and facilitated by the Print Publishers, LEXISNEXIS and UMI (Electronic Publishers) 

300 (00-201)206 F. 3d 161,93 Civ. 8678 (SS)1997. 
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placed the Articles in NEXIS, NYTO, and GPO (Databases). In response, the Print and 
Electronic Publishers raised the privilege accorded collective work copyright owners by 

section 201(c) of the Copyright Act. Further, they argued that transferring work to a 
different form of media does not alter- the character of that work. 

In detemining whether the Authors' Articles were part of a collective work, the Court 

examined whether, the Authors' Articles could be perceived as individual articles on the 

Electronic Databases. The Court held if the Authors' Articles could be viewed as 
individual articles, it would infringe the Authors' exclusive rights under 106 of the 

Copyright Act. 

The Print and Electronic Publishers position was that transferring work to a different 

f6rm of media does not alter the character of that work and therefore it would not 

amount to an infiingement. The Court found that the transfer of the Authors' articles 

from periodicals to the Electronic Databases did not characterize a 'ýMre conversiod' 

but a reproduction. 

The Court held that electronic and CD-ROM databases containing individual articles 

from multiple editions of periodicals were not reproduced and distributed "as part of' 

"revisions" of individual periodical issues from which articles were taken. Hence, 

publishers of periodicals could not relicense individual articles to databases in the 

absence of transfer of copyright or any rights there under from authors of individual 

articles. 
Again in National Geographic Society et al. v Jerry Greenberg, et al '0' the court 

considered whether authors had rights to reproduction of works (here freelance 

photographers' work) in a searchable CD-ROM collection of past magazine editions. 

The court held it involved a new form of use hence there was a need to grant relief to the 

owner of the photographs. 

Moreover, in Douglas Faulkner, et al., v National Geographic Society, et al. '302 the 

plaintiffs' photographs were included in CD form by defendants. The court held that the 

defendants did not infringe the photographer's work by including them in CD-ROM 

since the photographer granted the publisher "all rights" in published photographs. 

Right to adaptation, arrangement or other transformation is given under sec. 9(l)(c) of 

the 2003 Act. Though the application of this provision has not arisen until now, the Sri 

301 122 S. Ct. 347; 151 L. Ed. 2d 262; 2001 U. S. LEXIS 9493; 20 U. S. L. W. 3267.2001. 
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Lankan court has considered a similar matter under the previous law in Wijesiri 

Prathapasinghe Ramanayake v Home Finance Limited303. The Plaintiff alleged that the 

defendant violated his rights by reproducing and distributing his film. "Aradhana" in the 

medium of Video Cassette and lending it to the public. The Court awarded damages to 

the Plaintiff. 

In another case, while the District Court has not discussed the matter in detail, especially 

the use of copyright works in an electronic context, the court accepted that the 

Defendant's conduct (reproducing of tele-drama, in CD fon-nat) was a violation of the 

Plaintiff's right protected under the previous law, the Code. 304 Though these cases are 

not directly related to Internet, it can be argued that the analogy of this judgment to 

digital world, especially to the Internet, would acconunodate the protection of the 

authors' right on the Internet under Sri Lankan copyright law. 

In light of the above-mentioned law, it could be agued that if a work is digitised, in other 

words when a work is transformed from analog form into digital form, reproduction 

takes place provided substantive changes are not made during the conversion. If 

substantive change is made then, the right of adaptation may also be infringed. It seems 

that present law can be interpreted to cover such situations. 

4.18. (c) Communication to the public of the work 

The exclusive right to communication of the work to the public has been seriously tested 

in the information age due to the obvious reason of the development of 'new 

communication technology. The Berne Convention, to which Sri Lanka is a party, 

recognises the right of conununication. Article 1 1(l)(ii) of the Berne Convention 

provides that authors of dramatic, dramatico-musical and musical works shall enjoy the 

exclusive right of authorising "any conununication to the public of the performance of 

their works". Furthermore, the Berne Convention provides rights to authorise 

communication of works305 and a right to authorise recitation to the publiC. 306 Art. 9 of the 

TRIPS Agreement adopts the Beme position by reference. 

302 211 F Supp. 2d 450(2002). 
303 D. C. Colombo No. 4679/Z, 02.10.1985(Unreported). 
304 Joe Abeywicrama et al v Torana Video Movies. (Unreported), Commercial High Court, Colombo. 

Daily News on 23.06.20003 at http: //www. dailynews. lk/2003/06/23/ýew25. html (Accessed: 
01.12.2004). 

305 Art. 1 lbis(l)(ii) provides that authors of literary and artistic works shall enjoy the exclusive right of 
authorising "any communication. to the public by wire or by rebroadcasting of the broadcast of the 
work, when this communication is made by an organization other than the original one'. 
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The WCT provides that authors of literary and artistic works shall enjoy the exclusive 

right of authorising any communication to the public of their works, by wire or wireless 

means. This includes making available to the public of their works in such a way that 

members of the public may access these works from a place and at a time individually 

chosen by theM307 Art. 14 of the WPPT also provides the same rights to producers of 

phonogran-is. 

Under Sri Lankan copyright law, the author of a work is given the right to authorise the 

communication of the whole work or part thereof to the public by performance, 

broadcasting, and other communication. 3" According to sec. 5 'broadcasting' means 'the 

conununication of a work,... to the public... '. Ths definition is ambiguous due to many 

reasons. Firstly, it implies that the 'work' which is 'transmitted' must itself be protected 

by the Act before it can be broadcasted. This is not correct in a situation where 

information that is transmitted cannot attract copyright protection under the Act, the 

broadcasts of such works still attract copyright protection under sec. 20. Secondly, the 

language in the Act mentions only communication by means of wireless. Hence, it 

excludes on-demand services and creates confusion with the definition of 

cconununication to the public'. Finally, the definition does not show whether it includes 

any Internet transmission or not. Since this situation is not amenable to the proposed 

interpretative methodology, it is recomn-iended that clarification by the judiciary or by the 

legislature as an amendment be made. 

Nevertheless, it is obvious that the exclusive right to conununicate would not 
'be 

meaningful if it were not protected. The freedom of expression including publication is 

guaranteed as a fundamental right under the present Constitution of Sri Lanka. Hence, it 

can be argued, since the exclusive right to conununication of the author has 

Constitutional patronage it has assumed a greater position than the other exclusive rights 

declared under the Act. 

Nevertheless, the question arises as to whether these provisions are sufficient to cover 

cornmunication through the Internet. Section 5 of the Act defines the term 'broadcasting' 

to cover communication of a work, a performance or a sound recording to public by wire 

306 Art. I I"(1)(ii) provides that authors of literary works shall enjoy the exclusive right of authorising 
"any communication to the public of the recitation of their works". 

307 Art. 8 of the WCT. 
309 Sec. 9(h), Q)and(k) of the Act. 
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or wireless means including transmission by satellite. 309 Section 5 defines the term 

&conmiunication to the public' to include making available to the public in such a way 

that members of the public may access them from a place and at a time individually 

chosen by them. Hence, transmission of a work, performance, and sound recording 

irrespective of the mode of conununication or receipt by the general public would 

amount to broadcast and it is submitted, the cumulative affect of above-mentioned 

provisions would necessarily accommodate cormnunication through cable, electronically 

or via the internet. 310 Since this is not amenable to the proposed interpretative 

methodology, clarification of law is required. 

Section 5 of the Act stipulates that 'published' means that copies of works or sound 

recordings have been made available to the public for sale, rental, public lending, or by 

means of an electronic system with the consent of the owner of copyright work. 311 

Moreover, according to sec. 11 of the Penal Code312 the word 'public' includes any class 

of the public or any conununity. 313 

Web broadcasting or web casting means the delivery of live or delayed version of sound 

or video broadcasts. ' 14 Web castings also attract copyright protection. From the 

cumulative affect of sec. 5 and sec. 9 of the Act, it is submitted that the right to 

communication of a work to the public is not capable of covering web casting since its 

narrow definition, which excludes broadcasting through means of wire. Once again, there 

is no Sri Lanka case law or academ ic opinion available in this regard and this situation is 

not amenable to the proposed interpretative methodology, clarification of law is required. 

4.19. Potential infringement activities on the Internet 

After ascertaining that the exclusive rights of an author under Sri Lankan copyright law 

can be extended to the digital world, the preceding parts of this chapter focused on 

situations where those rights of authors' could be violated. 

309 However, according to sec. 48 of the Sri Lanka Broadcasting Corporation Act, No. 37 of 1966 as 
amended by Acts No. 5 of 1974, No. 11 of 1977 broadcasting" include the broadcasting of television 
programmes. According to sec. 32 of the Sri Lanka Rupavahini Corporation Act, No. 6 of 1982 as 
amended by Act No. 43 of 1988 "television. broadcasting" includes cable television but excludes the 
broadcasting of radio. 

310 Making available on the Internet differs from broadcasting since the recipient selects the material. 

311 
In other words, interactive transmission takes place via Internet. 
In the case of sound recording the producer. 

312 No. 2 of 1883 as amended. 
313 Jennings v Stephens [1936] lCh. 469 for meaning of 'public' under 1911 Act. 
314 Webopedia at http: //www. webopedia. com/TERMfW/Webcast. htrnl (Accessed: 01.12.2004). 
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As far as infringements of copyright on the Internet is concerned, it is important to 

understand the key player on the Internet and the activities (whether automatic or human 

involved) which would potentially violate the exclusive rights. In this regard, Internet 

Service Provider (hereinafter "ISP")/Online Service Provider (hereinafter referred to as 

OSP) (sometimes called 'access provider' ), 315 Internet Content Provider (hereinafter 

"ICP") and the user316 (sometimes called 'client' or 'end user') are more important. 

However, the liabilities of all the parties are not dealt with in this study due to the 

restriction on the word lilnit. 317 

4.19. (l) Browsing 

It is understood that many copies of works are being made while uploading, transmitting, 

and browsing the web. In general, browse means the viewing of a formatted web 

document . 
318 AS seen in Chapter Three, a web user can gain access to the web through 

an access provider. However, in order to gain access to a website the user would enter 

the web address through a programn-le caRed the browser. 319 The browser brings up the 

page requested, interprets the text formatting commands and displays it on the screen. 

Whenever the user open a webpage, the user's computer will operate by temporarily 

storing the contents of that page in its random access memory ("RAM 11). 320 This is done 

automatically to facilitate browsing or reviewing of work and to display the page on the 

computer screen. Ths is a form of temporary copying since the copy erases when the 

computer is switched off . 
321 Hence, in particular, a question arises as to whether 

browsing the Internet would constitute an infiingement of author's exclusive right or be 

covered under implied licence. 

4.19. (I)(a) Position in USA 

In terms of the US Copyright Act 1976, a copy is created on a computer system when it 

is "sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise 

315 Webopedia at http: //www. webopedia. com/TERMfl/ISP. htnil (Accessed: 01.12.2004). 
316 The term users will include individuals, small b usiness end users and large corporations, all of 

whom will be contacting with ISP on a retail basis. Webopedia at 
http: //www. webopedia. conVrEMu/user. htn-A (Accessed: 01.12.2004). 

317 k Eugene, "Lost in Cyberspace: A Closer Look at ISP Liability, " Ent. LR. 12,6 (2001), 192-195, 
Luca Tiberi, "Liability of Service Providers, " Comp. & Telecom L R. 9,2 (2003), 49-58. 

318 Webopedia at http: //www. webopedia. convTERWY'browse. html (Accessed: 01.12.2004). 
319 E. g. Microsoft Internet Explorer. Webopedia at http: //www. webopedia. conVTERM b/browse. html 

(Accessed: 27.10.2004). 
320 howstuffworks at http: //computer. howstuffworks. conVram. htnil (Accessed: 01.12.2004). Para 

4.19. (2) for caching which makes temporary copies. 
321 Sec. 5 of the 2003 Act for meaning of 'reproduction'. 
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communicated for a period of more than transitory duration. "322 Hence, it can be argued 

that RAM copy satisfies the requirements in the 102(a). The US Court held in many 

instances that RAM copy constitutes copying under the US Copyright Act. 323 

4.19. (I)(b) Position in the United Kingdom 

According to sec. 17(2) of CPDA reproduction includes storing the work in any medium 

by electronic means and hence can be argued that this section covers RAM copies. 

However, sec. 17(6) of CPDA provides that "copying in relation to any description of 

work includes the making of copies which are transient or are incidental to some other 

use of the worle'. Section 28(A) exempt making of copies which are transient or are 

incidental to some other lawful use of the work . 
37A The transient copies of the work 

stored in the RAM of the user's computer would be within the exception, since browsing 

cannot function without them. Hence, when a user can prove that the sole purpose of 

such copying is to enable him a lawful use of the work and it has no independent 

economic significance then there will be no iiffringement of copyright. 325 Otherwise, he 

would not be liable if he can prove that either there is some form of licence for that act, 

or the act can be brought under one of the statutory periTitted actS. 121 

4.19. (l)(c) Position in SH Lanka 

As see227 under the present copyright law in Sri Lanka making of one or more copies 

in any material form including any permanent or temporary storage ... in electronic 

forrre would amount to infiingement of copyright when carried out without the consent 
328 

of the author. 

322 Sec. 102(a) of the USA Copyright Act. 
323 MAI System Corp v Peak Computer Inc 1999 F 2d 511,517-519 (9 th Cir. 1993), 510 US 1033, 

Advanced Computer Services of Michigan, Inc. v. MAI Systems Corp., 30 U. S. P. Q. (2d) 1443 (E. D. 
Va 1994). Triad System v Southeastern Express Co. 64F 3d 1330,1333-7 (9 th Cir. 1995), 516 US 
1145 (1996), Stenograph LLC v Bossard Associations Inc 144 F. 3d 96,101-02 (D. C. Cir. 1998). 

37A They must be an "integral and essential" part of a technological process and the sole purpose must 
be to "enable" (not merely e. g. facilitate) the permitted purpose. 

325 Other than a computer program or a database, or in a dramatic, musical or artistic work, the 
typographical arrangement of a published edition, a sound recording or a film. 

326 Art. 2 of the Directive 2001/29/EC of the European Parliament and of the Council on the 
harmonisation of certain aspect of copyright and related rights in the information society 
(hereinafter referred to as Copyright Directives) provides the exclusive right of reproduction to 
"prohibit direct or indirect, temporary or permanent reproduction by any means and in any form, in 
whole or in parf'. However, Art. 5.1 of the Copyright Directives permits temporary acts of copying 
'-which are transient or incidental [and] an integral and essential part of technological process. 
and which have no economic significance'. 

327 Para 4.18 (a). 
328 Sec. 5 of the Act. 
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Hence, the question of whether browsing a work for the purpose of reading or otherwise 

visualizing the contents of a webpage will constitute an infiingement of copyright will 

depend upon whether the temporary copying of information into RAM memory wiU be 

regarded as a reproduction of the work. No court decision or statutory legislation 

clarifies this. It is submitted that in strict sense, a RAM copy would amount to a 

&COPY, 121 within the meaning of the Act and such unauthorised reproduction can be 

considered as an infringement of copyright under the Act. 330 

Nevertheless, it could be argued that such approach would give the copyright owner an 

unprecedented degree of control over the work, and thus would shift the balance of the 

Act merely for technical reasons. Hence, it is submitted that temporary reproduction of a 

copyright work in RAM would not amount to infringement of copyright for three 

reasons. Tirstly, RAM copying acts as an integral part of the computer system that 

allows its efficient operation, hence such copying would be exempted from liability. Such 

exemption can be justified by applying STEP 3 (Buddhist principles) of the formulae 

where 'intention' is a determinative factor. 

Secondly, even though this process makes copies, it can be argued that, it would fall 

under the category of personal use, which is not a comn-lercial use . 
331 On the other hand, 

it would amount to infringement of copyright when the fair use defence failed. The 

determining factor of an infiingement of copyright, it is suggested, should be the 

intention of the user rather than act of infringement as such. This argument has a 

statutory patronage since sec. 11 of the Act provides four factors that should be 

considered in determining whether the use of a work in any particular case would 

amount to fair use. One of those factors is the purpose* and character of the use, 

including whether such use is of a commercial nature. Hence, application of STEP 1 

(present law) along with STEP 3 of proposed theoretical formulae where the intention 

has more prominent place would provide answer to RAM copying. 

Thirdly, it can be suggested that implied licence theory would cover browsing and allied 

acts. Therefore, it is submitted that, it is more practical that Sri Lanka should follow the 

principles of other jurisdictions. 332 

329 Sec. 5 of the Act. 
330 Unless if falls under the category of fair use stipulated in see. II of the Act. 
331 Sec. II of the Act for fair use and the determining factors of fair use. 
332 Para 4.12. 
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However, an important question arises as to whether, when a work is displayed on the 

computer monitor of the recipient as a result of browsing, it would amount to an act of 

i-ingeMent. 333 conununication to the public. In terms of present law, it is Per se an inf. This 

would be the absurd result of the literal interpretation of the Act. The irrationality of 

such application can be removed by applying STEP 3 along with STEP 1. 

4.19. (2) Caching 

Admittedly, many copies are made in the process of dissemination and accessing the 

works on the web. Another such copying is caching. 334 Caching is a high speed process 

of storage mechanism in the peripherals. In the Internet, caching occurs on the user's 

computer 335 as well as on the serverS336 when a user surfs the web. This process helps to 

prevent unnecessary traffic on the Internet and thereby maintains retrieval speed because 

the browser can retrieve the visited webpages from the caching memory instead of 

fetching them from the original website. 337 

Caching raises copyright issues when it adversely affects the exclusive rights of the 

copyright owner. For instance, if one supposes that the cache keeps copies of documents 

for a long time and supplies them to the user upon request. Nevertheless, this would not 

count for royalties when it is calculated on a per-hit or per download basis since the 

retrieval is done from the cache, not from the original webpage. 

4.19. (2)(a) Position in the USA 

Under the Digital Millennium Copyright Act (hereinafter referred to as DMCA), the 

service provider is not liable for copyright infiingement "by reason of the intermediate 

and temporary storage of material on a system or network controlled or operated by or 

333 Sec. 5 reading with sec. 9(l)(k) of the Act. 
334 Caching refers to the process of making a copy of a file or set of files on different devices connected 

to the network for a more convenient retrieval. howstuffworks at 
http: //computer. howstuffworks. com/cache. html (Accessed: 01.12.2004). 

335 This is known as client caching. It will be stored in RAM and the hard drive of the user's computer. 
Client caching mere facilitate consumptive usage. The material cached on hard disk will be 
automatically erase when the allocated space for caching is exceeded or newer version of materials 
caches are downloaded. Webopedia at http: //www. webopedia. com/TERAVc/cache. htn-ý (Accessed: 
23.09.2004). 

336 This is referred as proxy (web) caching or system caching or server caching. The copyright problem 
would arises when the service provider copy substantially all of the contents of another server to 
meet subscriber requests for information on a timely basis and to conserve scarce technological 
resources. This process (mirroring or mirror caching) would infringe reproduction rights of the 
copyright owner. For detail discussion of caching P. Brent Hugenholtz, "Caching and Copyright: 
The Right of Temporary Copying, " E. LP. R, (2000), 482-493. 

337 howstuffWorks at http: //howstuffworks. com/cache2. htn-A (Accessed: 01.12.2004). 
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for the service providef '338 This is subject to conditions laid down by the DMCA. 339 

Hence, it is obvious under the US copyright law proxy caching340 is exempt from 

liability. 341 Nevertheless, it is unsettled about Client CaClling. 342 

4.19. (2)(b) Position in the United Kingdom 

According to the present copyright law of the United Kingdom, copying includes the 

making of copies, which are transient or are incidental to some other use of the work. 343 

In terms of sec. 28(A) of the CDPA 'copyright of literary work, other than a computer 

program... is not infiinged by the making of a temporary copy which is transient or 
incidental, which is an integral and essential part of a technological process'. And, when 
it is made for the sole purpose of which is to enable (a) a transmission of the work in a 

network between third parties by an intermediary; or (b) a lawful use of the work; and 

which has no independent economic significance. 

Hence, it seems that under the law of the United Kingdom caching in both RAM 

(temporary) and hard disk (permanently) could amount to reproduction since the sole 

purpose of caching is not to enable browsing but to speed it up. 344 Moreover, though it 

could be argued that proxy caching would be exempt under sec. 28(A) it is doubtful 

whether mirroring would be exempt since it is not an integral and essential part of a 

technological process. 

4.19. (2)(c) Position in Sri Lanka 

In a strict sense, there would be no change in the position as discussed under browsing 

above. However, it is still questionable whether caching on RAM (client caching) is 

covered by the meaning of 'reproduction' under the Act, without any court decision or 

academic opinion yet clarifyinj the question. It is submitted that, since client caching is 

an integral part of the user's computer, such copying would be exempted from liability. 

338 According to sec. 512(b)(1) of DCMA in order not to be liable for storing information in proxy 

339 
caching /system caching such function should be automatic, intermediate, and temporary. 
Sec. 512(b)(2) of DCMA. 

340 Supra n. 336. 
341 Hence, for instance, mirror caching which involve long-term storage of entire websites would not be 

eligible for exemption since it is neither automatic nor intermediate. 
342 Supra n. 335. 
343 Sec. 17(6) of the CDPA 1988. 
344 A browser still works with its caching switched off. 
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Once again, attention is drawn not to the mere act of infiingement of exclusive right of 

copyright owner but to the intention of the user. Admittedly, the developer of the 

-board of the computer detennines the cache memory that is required for keeping 

Irecord. Hence, would it be fair to render the user liable for such caching? 

it is subn-fitted that application of STEP 3 while interpreting the present infringement 

provisions of the Act would provide a logical answer to client caching problem 

With regard to mirroring, arguably it is obvious that it is a reproduction under the Act 

since it creates an entire and pennanent copy of the original work since n-&Tor caching is 

based on specific choices made for tecluiical or conm-&rcial reasons by the Internet 

service providers. Thus, it is submitted, mirroring clearly inffinges the reproduction right 

of the owner of the original website under sec. 5 of the Act. This would be strengthened 

when the present law applies with STEP 3 (Buddhist principles) where intention plays a 

significant role. 

4.19. (3) Hyper linking and deep linking 

As noted, 345 webpages are written, among other things, in HMTL. More often, the 

author of the webpage allows inforrnation to be "hyperlinked' 346 or "hypertext reference 

linked (HREF link)" and iTnage (IMG) or 'in-Ening' link within the same website or in 

between different websiteS. 347 The reason for nmking this link is to ease the process of 

surfing on the web. When clicking on the link on the creator's website, the user's 

browser retrieves the data from the copyright owner's IyR12 48 to the user's server and 

displays it on the user's screen. As seen 34' deep-linking is a process of directing the web 

user to an internal part of a certain webpage bypassing the home page of the web user. 350 

As a result, no matter whether it is normal, deep link or image link, copyright problems 

arise when links fetch content of another external webpage, and in making RAM copies in 

the user's computer. Hence, the result of linking could be an infiingement of copyright 

345 Para 4.17. 
346 Webopedia for hyperlink at http: //www. webopedia. com/TERMAMyperlink. html (Accessed: 

01.12.2004). 
347 For categories of links Ignacio Javier Garrote, "Linking and Framing: A Comparative Law 

Approach, " EIP. R, 24,4 (2002), 184-198. 
348 Uniform Recourse Locator. Webopedia at http: //www. webopedia. com/TEPWUAM. html 

(Accessed: 27.10.2004). 
3,19 Para 3.8.5. 
350 Deep linking lead to problems Firstly, viewers do not see the identifying information on the home 

page. Secondly, it bypasses the home page on which advertisements are encompassed and hence 

create revenue problem. Thirdly, it bypasses contractual terms and condition for access to the 
website. 
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owner's reproduction rights, public display of the work and other communication to the 

public. However, this will not rule out the applicability of 'implied licence' and 'fair use' 

to linking. 

4.19. (3)(a) Position in the USA 

In the United States, deep linking was challenged in Ticketmaster Corporation v 

Tickets. com Incorporation. 351 In this case, Ticketmaster, an online ticket seller, sued 

Tickets. com, a data aggregator, for unauthorised deep linking and use of information 

contained in those pages. The Ticketmaster alleged copyright infringement by 

downloading and reproducing its webpages. The Court stated that the use of information 

did not constitute copyright infiingement and held that hyperlinking, including deep 

linking did not itself involve a violation of the Copyright Act because the Web address, 

or uniform resource locator (URL) itself is not copyright protected material. 352 However, 

in Intellectual Reserve, Inc. v Utah Lighthouse Ministry, InC353 the court held that 

providing links to a website that contains infiinging copies constitutes contributory 

infiingenient since the link provider supplies the user with the means to commit primary 

infringement. 

More importantly, Universal Studios, Inc. v Reinmerde? 4 the US court granted a 

permanent injunction against a website which linked to sites that automatically 

downloaded a computer programm (DeCSS- which decrypts DVD technology 

protection measures). However, under DMCA, inforrmtion location tools providers are 

exempt from liability from linking under certain circumstances. '" 

4.19. (3)(b) Position in the United Kingdom 

The UK position was demonstrated by Shetland Times Ltd v Dr Jonathan Wills et al . 
316 

In this case the Shetland News' web service provided links to online newspaper the 

351 (2000) US Dist. LEXIS 4553,6 (C. D. Cal. 27.03.2000). Also Leslie A Kelly v Arriba Soft 
Corporation No 00-55521,280 F. 3d 934 (9th Cir., February 6,2002) In this it was case held that the 
use of copyright images by operator of visual search engine, whereby search engine imported full- 
sized images (though it appeared as 'thumbnail; pictures) directly from owner's website into frame 
on operator's website without permission amounted to infringement of right to public display of 
work. 

352 However, this is not the case of database. Infringement of database are challenged in eBay Inc. v 
Bidder's Edge Inc., 10OF Supp. 2d 1058 (N. D. Cal. 2000). In this case, use of Web bots to extract 
data about auction from an auction site amounted to trespass. Since there is no sui generis database, 
law in the US the parties had to seek remedies under copyright law and trespass law. 

353 75 F. Supp. 2d. 1290(D. Utah 2000). 
354 82 F. Supp. 2d 211 (S. D. N. Y. 2000) and 11 lF. Supp. 2d 294(S. D. N. Y. 2000). 
355 Sec. 512(d) of DMCA. 
356 [1997] F. S. R604. 
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Shetland Times. This was done by copying the titles of articles in the Shetland Times 

News paper onto the Shetland News's web service, making direct links to the articles, 

and allowing the user to bypass the home page of Shetland Times. This is a deep link 

situation. The Court considered the headlines as literary works. Hence, copying of those 

works arguably filffinged copyright under sec. 17 of the CDPA 1988. Furthermore, 

headlines available on the Shetland Times News paper's website are a cable programme 

within the meaning of sec. 7 of the CDPA and hence copying such headlines were an 

hiffingement of the copyright on a cable programme service owned by the Shetland 

157 Times. However, this case has only a historical impact after the Copyright and Related 

Rights Regulations 2003 come into force, abolishing cable prograrmies as a species of 

work. 

In terms of sec. 28(A) of the CDPA it seems that making a temporary copy of a database 

is not exempt from infiingement of authors rights. A webpage may qualify as a 

database '35' and be eligible for copyright protection under the CDPA. Hence, it can be 

argued that, since the use of deep-linking retrieves pages from the linked website, it 

would amount to infiingement of rights of the owner of the database. 

4.19. (3)(c) Position in Sri Lanka 

There is yet no court decision, statutory legislation, or academic opinion on this matter. 

Hence, it is debatable as to whether hyper-linking and deep-linking are copyright 

infringements under the Act. Moreover, there is no court decision as to whether a web- 

page owner is deemed to grant an 'implied licence' for its home page to be hyperlinked 

to another site by use of the URL (Universal Resource Locator) of the home page or 

some other simple link. 

Section 16(2) of the Act expressly provides that licence should be made in writing by the 

licensor and the licensee. Such fom-latlities are often reserved to exclusive licence where 

licensees may have rights of action. Nevertheless, sec. 16(2) is not so lillited. However, it 

can be argued that an action infonnally authorised by copyright owner would not be a 

357 Since the case was settled during trial. Under the terms of the settlement, the Shetland News can 
deep link to articles on the Shetland Times website, but all headings of these articles must have the 
words "A Shetland Times Story" printed below. 

358 According to sec. 3A CDPA database means a collection of independent works, data, or other 
materials which (a) are arranged in a systematic or methodical way, and (b) are individually 
accessible by electronic or other means. 
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violation of economic rightS359 hence infonnal licence will operate as a defence to 

inftingement regardless of record in writing. 

As with other copyrights, copyrights in material appearing online can be assigned or 
licensed in whole or in part by the copyright owner. Nevertheless, it is submitted that 

there must be an implied licence, as linking is the very essence of the Internet and hence 

it may be open to the owner of the home page to explicitly refuse a licence to hyperlink. 

A complication arises in relation to deep linking (deep hyper linking) which bypasses the 

home page and links to sub pages. This raises question as to whether such linking would 

amount to infiingement of exclusive communication right. 

As explained above, it seems that the existing provisions of the Act provide a possibility 

to address this issue. Section 9(1)(h), O) and (k) of the Act provides the author with an 

exclusive right to communicate his work to the public by perfon-nance, broadcasting and 

other communication. Hence, the author can decide to whom the work should be 

communicated. 

It is suggested that by placing a work on the web without explicit limitation would 
360 

amount to implied licence to use the work . On the other hand, if there are certain 

conditions made by the webmaster/author to get access to the webpage, the person who 

seeks to access should comply with it, otherwise it violates communication rights of the 

author. 361 

On the other hand, if a website was deemed, under the Act, to be a collection of works 

and data in such a way that those collections are original by reasons of the selection, co- 

ordination or arrangement of their content, it would constitute a database. 362 Hence, the 

question arises as to whether linking would amount to infringement of copyright in the 

database. Section 12(2)(c) provides that the fair use exemption does not apply in the case 

of reproduction of databases. Thus if linking involves reproduction of a database it will 
be. an inffingement unless implied licence can be inferred. On the other hand, when 

content of website is viewed as a database, it can be argued that such database may be 

protected by unfair competition. "' 

359 When sec. 5 is read along with sec. (9)(1). 
360 http: //www. intellectual-property. gov. uk/std/faq/copyright/implied-copy-licence. htm (Accessed: 

01.12.2004). 
361 Para 3.7.10. 
362 Sec. 7(1)(b) of the Act does not clearly define database. 
363 There is no judicial guidance or detailed provision as to how those provisions of Part VI of the Act 

could apply to protect copyright works including databases in Sri Lanka. Para 4.13 and 4.15. 
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The next issue is when a Enk refers to infiinged materials. However, in Sri Lanka, 

whether it is a violation of the Act to create a link that contributes to hiffinged materials 

is not clear. 364 

Under these circumstances, it is submitted that, linking would amount to infiingement of 

copyright under Sri Lankan copyright law . 
365 However, this would give illogical result in 

the use of Internet . 
366 Hence, it is submitted that implied licence theory can be applied. 

When implied licence theory is constructed not only with the guidance of English and 

Roman Dutch Law which govern the law of contract of the country, but also with the 

application of Buddhist principles under STEP 3, it would provide an opportunity to 

consider the intention of the user rather than the intention of the creator. Considering 

sec. 16, conunercial necessity of linking and the duty of the court to regard Buddhist 

principles in interpreting the law it can be argued that linking can be taken away from 

copyright infiingement in Sri Lanka. 

When a person makes a link to the webpage of another he knows that he is giving access 

to another's work. Would it be moral to access somebody's property? Hence, the 

practice of the webmaster can be questioned if he had made links to deep pages of 

another website without the consent of the author of the linked webpage. 

In the light of above discussion it can be argued that web master is liable in relation to 

deep I&ing. The intention of the webmaster gives an advantage to apply STEP 3 of the 

formulae. 

4.19. (4) Framing 

Framing is a command in HTML enabling a viewer to see the screen split in several 

smaller windows or frameS367 and each displayed within a separate portion of the Web 

browser's screen. Each window functions independently and operates as a separate 

Webpage within the originating Website. Because of framing, one website fetches 

content from another into a window that appears on the original framing site. In this 

event the location in the browser, which points to the current uniform resource locator 

364 cf. Para 4.10. (a). 
365 This would be an infringement of economic rights as well as moral rights (specially in the case of 

deep linking) if and when the user cannot distinguish what parts of the internet site actually derive 
from other internet sites. Unless some notice is being posted. 

366 This is, in the opinion of Tim Berners-Lee, the founding father of VVTAV, a "serious 
misunderstanding". T. Berners-Lee, "Links and Lame', available at http: / 
www. w3. org/DesipIssues/LinkMyths. htrrý (Accessed: 01.12.2004). 

367 Webopedia at http: //www. webopedia. com/TERWf/frames. htrnl (Accessed: 01.12.2004). 
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(URL), remains the same. Thus, it is possible for the user to think that the framed article 
belongs to the same website to which the uses originally visited. This would amount to 

false attribution of authorship and hence inffinge the moral right of an author. 

4.19. (4)(a) Position in the USA 

As seen '368 
in The Washington Post v. Total News InC. '369 the defendant had framed news 

content from the plaintiff s sites. Thus, the contentions were, among other things, that 

those frames ir&inged copyright. The case was settled upon an agreement to permit the 

defendant to maintain its link to the news sites but to cease framing the plaintiffs 

material in association with any third party advertising on its URL. However, this case 

demonstrates that framing could be actionable under US copyright law since framing 

creates derivative work without the consent of the author. 370 

4.19. (4)(b) Position in the United Kingdom 

It can be argued under the CPDA that framing would amount to the creation of a 

derivative work and hence infiinge copyright. There have been no reported decisions in 

the United Kingdom relating to framing. However, Haymarket v Burmah Castrol "' 

would be important in this regard. In this case the plaintiff Haymarket, UK publisher 

sued the defendant, oil firm Burmah Castrol, for alleged infringement of copyright as the 

defendant's website framed content from two of plaintiffs websites . 
372 It seems that 

under the CDPA framing can be challenged as infiingement of copyright. 

4.19. (4)(c) Position in Sri Lanka 

As seen373 webpages are written in a certain progranmýing code such as HTML, XML 

etc. Under sec. 6(l)(a) of the Act, computer programmes are protected irrespective of 

whether source code or object code. Under sec. 7(l) of the Act the author of a work is 

368 Para 3.6.7(a). 
369 No. 97 Civ. 1190 (PKL) (S. D. N. Y. 20.02.2000). 
370 In an earlier occasion framing was challenged in Joumal Gazette Co. v Midwest Intemet 

Exchange. 98-CV0130(N. D. Ind 1998). Here two newspapers sued the developer of a free community 
website and the ISP since the site linked to the newspaper's article using frames. However, this case 
settled without decision. Moreover, in Futurodontics, Inc. v Applied Anagramatics, Inc. 1998 U. S. 
Dist. Lexis 2265, the court held that placing a frame around the plaintiffs webpage did not 
constitute a reproduction or copy of the copyrighted content since there was no sufficient evidence 
as to famed link created derivative work. Hence, the court refused to grant preliminary injunction. 
The Court of Appeals for the Ninth Circuit upheld this decision by finding that the plaintiff had 

371 
failed to show that it was or would be injured by the defendant's conduct. 
http: //www. theregister. co. uk/content/6/15978. htrrý (Accessed: 01.12.2004). Reported existence of 
lawsuit but outcome unknown. 

372 Websites belong to Haymarket (whatcar. corn and autosport. corn) are framed in a Castrol-branded 
border. Unfortunately, the outcome of this case is not known yet. 
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given exclusive right to make derivatives of his work. Hence, if a person makes a 
derivative of a work without the consent of the author, he would be liable for copyright 
infringement under the Act. 

In theory, to create a framed page it is necessary to reproduce the object code of the 

original page and then add those to create the frame. In this process, the original object 

code is transformed to another object code. Hence, derivative work of the original work 
is made. The framed page is something else that the author did not create or authorise to 

create. Since unauthorised framing of a website would violate the reproduction rights of 

an author and make unauthorised derivative work, it is submitted that the creator of 
frame page is liable for irdringement of sec. 7(l) as well as sec. 9(l)(a) of the Act. 

Moreover such conduct would violate moral rights of the author protected under sec. 10 

of the Act. This means that the answer to STEP 1 (present law) of the above diagram is 

affinmtive. 

Most authors would Eke to see their authorship acknowledged while others are using 

their work for private use etc. As seen V4 in early Sri Lankan society, due recognitionj 
Iwas given to creator wMe recognizing and protecting intellectual creations. There is no 

to accepting and practising continuously those norms irrespective of the factl 

I whether there is law or there is lacuna in the law. While framing a part of another's work I 

one's website, he breaches the second (appropriation without consent) and fourthl 

(false representation) of Buddhist moral code and there by challenges the social I 

Ifabric. Hence, STEP 3 of the fonnulae is also applicable in this regard. 

4.19. (5) Peer-to-Peer (P2P) rde shaiing 

Adrnittedly, music can easily be exploited when it is digitised. As seen digitisation is the 

process of converting information, which is incomprehensible to humans but can be 

understood by a conTuter. When music is digitised (converted into binary form) it is 

easy to disseminate without deteriorating quality and allows to make unHinited prefect 

copies. 

Peer-to-peer allows the user to be both a spoke and a hub and thereby allowing the 

dissemination and receipt of inforrnation simultaneously. In essence, each user's 

373 Para 4.17. 
374 Para 2.7. 
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computer becomes a server itself hence no need for large servers to distribute 

information to others. Unlike normal search engines, peer-to-peer networks provides the 

capability to provide "real time" searches. Napster, "' GnutelI2 76 Freenet 
'Mand 

Groskter 

378 are examples of these. 379 

4.19. (5)(a) Position in the USA 

The File sharing system has been challenged in many cases in the US. In UMG 

Recordings, Inc. v MP3. Com, InC. 380 the defendants created a service called 

"My. MP3. ConV which allowed subscribers to store and listen to copies of their CDs 

anywhere with a Internet connection. In order to do this the subscriber had to prove that 

he/she owned the CD by inserting it into the CD-ROM of his access computer or by 

purchasing the CD from defendant's company. The court held the defendant hable i. e. 

the use did not amount to fair use. 

In A&M Records, Inc. v Napster, Inc 381 P2P file sharing was challenged. Here the 

defendant allowed users to make M? 3 files from an individual's hard drive available to 

other users for copying, search for M[P3 files stored on other users' cornputers and 

transfer copies of MT3 files from one user to another while on-line. The user could 

access these facilities by downloading software from the defendant's website free of 

charge. The question was whether Napster users directly infringed copyrights or if their 

use amounted to fair use. The court held that Napster's use did not amount to fair use 

and hence an injunction was granted. 382 

375 Napster uses a centralised server system, where a user logs m to a server, connecting that user to 
others. 

376 Though Gnutella is more or less similar to Napster it has no centralised server system, but instead 
connects its users with each other directly without using intermediary. Unlike Napster, Gnutella is 
not confined to MP3 or Windows Media files but users are able to search for any type of files such 
as word processing documents, movies, software etc. How stuff works at 
http: //howstuffworks. conVflle-sharing3. html (Accessed: 01.12.2004). 

317 In contrast to Napster and Gnutella, Freenet system allows to pass infcrrnatim absolutely 
anonymously. How stuff works at http: //howstuffworks. com/file-sharing3. htnil (Accessed: 
01.12.2004). 

378 www. groskter. com (Accessed: 12.10.2003). 
379 For instance, to get an idea how many file sharing website exists m the web visit to 

http: //www. zeropaid. com (Accessed: 01.12.2004). 
380 92 F. Supp. 2d 349 (S. D. N. Y., 2000) and also UMG Recordings, Inc. v MP3. Com, Inc. 109 

F. Supp. 2d. 233 (S. D. N. Y., 2000). 
381 239 F. 3d 1004 (9h Cir. 200 1). 
382 Thought Napster argued that it falls under the protection of safe harbour of DMCA, but the Court 

rejected. 
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To address this issue the US Governnient drafted Peer-to Peer Piracy Bin. 383 The main 

aim of this Bill is to use technology to prevent infiingement of copyright on Peer-to- 

Peer computer networks. The Bill provides safe harbour liability for actions designed to 

prevent unauthorised distribution of works384 by P2P file sharing/ trading network. This 

would apply only to decentraliseP5 P2P networks and hence it would not apply to other 

actions on Websites such as file transfer protocol sites, Internet remote chatting 

channels. 

4.19. (5)(b) Position in the United Kingdom 

396 There is no available judicial opinion in this regard. However, it is obvious under the 

present copyright law of the United Kingdom that file-sharing systems necessarily 

infiinge copyrights since such use could not fall under the category of fair use under the 

CDPA 1988.397 Moreover, P2P could be challenged under sec. 182(A)(1) since user of 

P2P copies/uploads a file to a folder which is publicly available to other users of the 

network which violates reproduction rights. 

4.19. (5)(c) Position in Sri Lanka 

Until now in Sri Lanka, there are no cases Eke MIP3. com, Napster or other later versions 

of P21? service, challenging the file sharing system Admittedly, while transmitting 

material on the web, the serve? " does reproduce materials in the file sharing systern. 

However, it can be argued that, in a strict sense, it would amount to infiingement of 

copyright under the Act since it is done without the owner of copyright (automatic/non- 

human intervention). '" It can be argued on the other hand that even though the service 

provider would not be liable for direct infiingement of copyright, he would be liable for 

indirect infiingement, provided that he knows or should have known that he facilitated 

383 Findlaw at http: //writ. news. findlaw. conVcommentary/20021001_: berman. htnil (Accessed: 
01.12.2004). 

384 This would do by disabling, interfering with, diverting or otherwise impairing or blocking the 
unauthorised use of work with help of technology. 

115 Decentralised network is one that does not use a client-server relationship to trade files. 
316 Nevertheless, e. g. Mark Haftke, and Philip Daniels, 'Napster in the UK!, Ent. L. R. 12.4 (2001), 107- 

111,107-11, Warren R Shiell, "Viral Online Copyright Infringement in the United States and the CP United Kingdom: The End of Music or Secondary Copyright Liability? Part I and 2, " Ent. L. R. 15, 
3&4 (2004): 63-71 & 107-13 and c. f. Sony Music Entertainment (UK) Limited & Others -v- 
Easyintemetcafe Limited [2003] F. S. R. 48. 

387 Sec. 29-76. 
388 howstuffworks at http: //computer. howstuffworks. com/web-serverl. htm for how server works 

(Accessed: 27.10.2004). Also webopedia at http: //webopedia. corr, /TEPWS/server. htrrl and at 

389 
http: //Webopedia. com/TERMp/Proxy-server. htnil (Accessed: 01.12.2004ý 
Sec. 5. 
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the infiingement of copyright materials. Moreover, unlike other jurisdictionS390there are 

no provisions relating to liability of service providers in Sri Lankan copyright law, which 

required them to have a financial gain by the server out of his servers activities in order 

to be liable. However, it could be argued that the server's activities would prejudicially 

affect the author in any event. 

Paradoxically, the above logical conclusion has no value in the face of file sharing system 

provided by Guntella, KaZaA, Groskter and MusicCity etc since they do not store the 

infringing files in the server for which the service provider would be liable. "' Moreover, 

those services do not either store the lists of the infiinging files on their central servers. 
Hence, it would be difficult to make the server liable. 

Can Sri Lankan copyright law allow society to use the infrastructure facilities of the 

network to infiinge authors' rights? Will the established moral nonns of the country 

support such conduct? Would it be an unauthorised appropriation of property belonging 

to someone else and thereby violate the basic rights recognised under the Constitution? 

It is submitted that applying STEP 2 (constitutional principles) and along with Buddhist 

values (STEP 3) would provide satisfactory answer to this situation. 

In contrast to content provider's activities as a content provider, the users in the file 

sharing system directly distribute the infiinging files between themselves through the 

network. Hence, it is submitted that t1fis problem can directly be addressed by applying 

STEP 2,3 along with STEP 5 (Roman Dutch Law- especially undue enrichment). 

PART D 

Applicability and the efficacy of the proposed theory 

4.20 Introduction 

The foregoing discussion amply demonstrates that the application of copyright law has 

been seriously challenged in the wake of the digital age. Technology has changed the 

mode of application of copyright. Evidently, the history of copyright law does react to 

new technologies. Even though new technologies have changed the balance between 

copyright holder and the users of copyright works, it has not changed the rationale 

390 E. g., sec. 512(c)(i)(B) of DMCA of USA (does not receive a financial benefit directly attribute to the 
infringement activity) and also the Art. 5.1 of the Copyright Directives (no independent economic 
significance). 

391 howstuffworks at http: //webapedia. com/TERNVs/server. html for the definition of server. (Accessed: 
01.12.2004). 
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behind the copyright law. Hence, the basic concepts of copyright law remain unchanged 

whatever may be the technological changes in the society. 

Since copyright law has been faced with new forms of exploitation of work due to 

convergence of technology and easy dissemination of works through the Internet, the 

Government of Sri Lanka promulgated a new intellectual property law. Having discussed 

the status quo of the copyright law in Sri Lanka, the need for such a new law is seriously 

questioned. 

Admittedly, intellectual property law of a country can be expanded in two ways. Firstly, 

by creating new rights. Secondly, by expanding the ambit of incumbent law. At this point 

the researcher strongly reconunends the latter option. The following section is devoted 

to an explanation of the way in which the present law could be expanded to address the 

novel issues and thereby achieve the objective of copyright protection. 

4.21 Application of the proposed theory: an evaluation 

As seen in Chapter two and in this Chapter, early societies in Sri Lanka recognised and 

protected works, which are eligible for copyright protection under the present copyright 

regime. This demonstrates how the people recognised authors' intellectual labour and 

refrained from unauthorised appropriation of such property. As far as the legislative 

history of Sri Lanka is concerned, it is evident that the Sri Lankan legislature has 

categorically expressed from time to time its intention to protect the proprietary rights of 

the author. 392 

Even though the present copyright law in Sri Lanka recognises the owner of the 
393 

copyright, nowhere does the Act expressly declare copyright as the property right of 

the author. Nevertheless, the Companies Act '394 and Inland Revenue Act395 recognise 

copyright as property. Until now, the Sri Lankan judiciary has not expressed their 

justification for copyright protection throughout its history. It can be deduced from the 

above provisions that thexationale behind the justification of copyright in Sri Lanka 

seen-is to be the protection of property rights of authors'. 396 

392 Tide of TCO, No. 19 of 1898, and preamble to the Ordinance, No. 12 of 1908. 
393 Sec. 14 of the Act provides that the author who created the work shall the original owner of 

economic right'. 
394 Sec. 91(2)(i) of the Companies Act, No. 17 of 1982 recognises copyright and a licence under a 

395 
copyright as a property for the registration of charge. 
Sec. 451(i) of the Inland Revenue Act, No. 28 of 1979 as amended mentions about copyright under 
the title of 'certain property to be excluded from wealth'. 

396 Obviously, this is subject to right to access the work by the public under the principle of fair use. 
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It is difficult to promulgate a law broad enough to cover future innovations in 

technology, but the law should not be captive to the ever-shifting growth of technology. 

If the determining factor of Sri Lankan copyright law is technology, then such law will 

often become obsolete. Hence, the adverse impact of such incremental legislation on Sri 

Lanka society should be taken into account. 

As seen throughout this chapter, many pieces of legislation were promulgated by the Sri 

Lankan legislature from time to time to address copyright issues. However, it is 

evidenced that none of those attempts were completely successful. The inability to 

understand how to deal with new issues further emphasises the need to have a basic 

theory that would apply to protect the authors' rights and to maintain the balance 

between authors' rights and the rights of the public. 

As discussed, it is possible to interpret the present copyright law to cover any types of 

exploitation (appearing in different forms) present and future by keeping in mind the 

rationale behind the protection of copyright, intention of the user and the constitutional 

mandate given to the Court. This would be further viable if the present copyright law is 

applied along with the proposed theory in Chapter Two of this study along with the 

aforementioned methodological diagraM397 

398 As seen in the foregoing discussion, most copyright issues discussed above draw 

attention to the following three basic issues: 

(1) the defendant has exercised the exclusive rights of the author. 

(2) the technique which the defendant used to exploit the work (for instance 

converting the work ftom. analog form to digital form, deep linking, framing etc). 

(3) the intention of the use (private use, to evade royalties etc). 399 

Obviously, there is no difference between an infiingement of copyright in the real world 

and the 'digital world' since in both cases are acts of unfair appropriation of the labour of 

the author. 

Buddhism deals with the deliberate misappropriation of property. As seen in Chapter 

Two, 400 five precepts are recognized as part of the moral conduct of the Buddhist 
layman. In order to breach the second precept of panca Ala, five requirements should be 

397 Para 2.11. 
398 Specially Part C of this Chapter. 
399 This is legally supported by sec. 11(2) of the Act. 
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satisfied . 
40'As far as inffingement of copyright is concerned, it is clear that the defendant 

fulfils all the requirements, which are necessary to breach the second precept of panca 
Ala. Firstly, the defendant knows that the property (i. e. authors' work) does not belong 

to him/her. Then the defendant employs a device or perform an act of "taking it. )A02 

Here the defendant utilizes a method such as framing, linking, downloading, or use a 

mechanism to circumvent technological measureeo' and also transforms one form to 

another with the help of digital technology along with the Internet to appropriate the 

work. The ultimate motive of the defendant is to make profit and/or evade royalty to 

which the author is entitled. 

It is, therefore, obvious that the cumulative effect of this conduct would amount to a 
breach of the second precept of panca AM, 404 and would breach one of the paths in the 

eight fold paths, namely right livelihood (sammCidjIva). Hence, the whole chain of the 

act would amount to a breach of Buddhist morality, and hence challenges the 

constitutional obligation of the State to uphold Buddhisrn. It is obvious that the conduct 

of the defendant can be assessed by using this theory irrespective of the mediurn, which 

has been used for the unauthorised exploitation of the worL It is subn-fitted that where 

possible copyright law should be interpreted in this light. Such interpretation would not 

create uncertainty in the legal order rather it would build certainty by providing a 

coherent, logical, and consistent out come on the court. 

Moreover, to justify whether the defendant's act does not han-n the plaintiff, the 

following formulae should be applied. If one (A) thinks that it would cause no harm 

according to Buddhist morality to do a particular act to another (B), then it is assumed 

that it would cause no hann to do the similar act to the former (A) in similar 

circumstances. Thus, as a rational person, if one (A) believes that it would be morally 

acceptable to do a particular act to another (B), then it is assumed that the fon-ner (A) 

400 Para 2.9 (c)(1). 
401 (1) There must be a thing (2) You must know that the thing belong to another (3) You must have 

the intention to take/ appropriate it. (4) You must employ a device or perform an act of taking/ 
appropriating it (5) The thing must be taken/ appropriated. 

402 This provides a latitude to challenge the circumvention of technological protection measures 
(rPMs), including access and copy controls, used by right holders to protect their works against 
unauthcrised uses, as well as the protection against the manufacture and trafficking of devices and 
offering of services/information that enable the circumvention of such technological measures; and 
illegal removal and altering of rights management information. 

403 For instance Serial Copy Management System (SCMS), Content Scramble System (CSS), Digital C' Transmission Content Protection (DTCP). 
404 Refrain from taking what has not been given. 
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would consent to a third person (C) to do the same act to A under similar relevant 

conditions. 405 

Applying the above theory of justification of one's conduct to already examined 

examples of unauthorised appropriation of copyrighted works such as deep linking, 

framing, making RAM copy, caching etc., demonstrates that the determining factor of an 
infiingement of copyright seems to be the intention and/ or knowledge of user/ 

participant but not the unauthorised use of the work. For instance, the international 

instruments in relation to copyright exempt certain activities such as system caching, 
hosting, and transuitting of the work under some circumstances. 406 Hence, when there is 

an alleged copyright infringement, then the court has to look into the application of 

proposed method, which is a synthesis of exclusive rights and defences. 

Interpretation of present copyright law in Sri Lanka to be compliant with the 

methodology suggested in Chapter Two is the necessity of the day, because as 

experienced in the past, the law always stands one-step behind the technology and 

provides no better protection for the works of authors. Hence, it is submitted that 

proposed methodology can be properly applied to address the present copyright issues in 

addition to those that will emerge in the future. The applicability of this methodology will 

be perpetual since it does not depend on the changes that take place in the technological 

world. 

Nevertheless, there are some instances in the non-digital world where the methodology is 

not amenable because the policy is too clear. E. g. (1) street drama (denial of right to 

livelihood and equality be-fore law) . 
407 (2) translation of works without the pernlission of 

the author where any works had not been published in constitutionally recognised 
languages i. e. Sinhala or Tamil within reasonable time from its first publication in its 

original language (this deny access to education) . 
40'(3) use in distance education (this 

deny access to education when considered with factors such as few universities available 
in the country and geographical conditions etc. ). Although these situations are coherent 

with constitutional protection for the culture and religion of the people and the Buddhist 

principles, is seems that the interpretative methodology is unlikely to work with them in 

the face of clear legislation intent of 2003 Act. 

405 It is suggested that this would allow to apply the concept of implied licence as well. 406 Art. 12-14 of the E-commerce Directives. (Directive 2000/3 I/EC of the European Parliament), Art-5 

407 
of the Copyright Directives (Directive 2001/29/EC of the European Parliament). 

Para 4.5.2. 
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Hence, it is submitted that the proposed methodology demonstrated that it is not 

universally applicable. Application of such methodology by the court would not amount 

to bypassing the 2003 Act or legislature rather it provides an interpretative methodology 

to which it applies while maintainimg the separation of power. 

4.22 Conclusion 

As seen through the forgoing Chapter, the Sri Lankan legislature has experimented with 

different models of copyright laws to accommodate new issues that have arisen from 

time to time. Nevertheless, it also demonstrates its failure. This is not only because of the 

lacuna of the law. It is mainly due to misunderstanding and unconsciousness of the social 

values. 

Ideally, law consolidates and confirms existing developed social consensus. Nevertheless, 

none of those pieces of copyright legislation considered the existing values of the society 

based on Buddhist principles. In the ideal world, the legislature considers the interest of 

the parties and establishes the balance between them taking into account such factors as 

ethics, morality and practicality. However, until now this has not been done by the Sri 

Lankan legislature in relation to copyright law. 

As seen,... this may be due to the ignorance of the basic rationale behind the subject. For 

instance in 1983 the Parliament of Sri Lanka passed the 13th Amendment to the 

Constitution of 1978. The ob ective of the amendment was to create provincial councils j 

to decentralise power between the central government and the provincial councils. 

Accordingly, the three lists were made, among other things, to demarcate the power 

between the central government and provincial councils. 410 According to these lists, the 

power relating to intellectual property matters was kept with the central government. 

Paradoxically these lists are themselves evidence of the ignorance of the subject matters 

of intellectual property since it stipulates ... patents, inventions and designs, copyright, 

trade marks and merchandise marks" in a country where invention as such is not 

protected. 411 

'Iberefore, it can be argued that due to the discussed Constitutional understanding along 

with most of the reasons discussed in Chapter One of this study, a situation may have 

been created in which the Roman Dutch Law principle spolitus ante omina vestituendus 

408 Para 4.4.1. 
409 Para 1.2. 
410 7bose lists are Central Government List, Provincial Council List, and the Concurrent List. 
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est ad (a wrong doer-spoliator would not be entitled to benefit by his wrongful act) may 

not have prevaed throughout the history of copyright law in Sri Lanka. Hence, it is 

submitted that, it is the duty of the lawmakers and the judiciary to recognize the 

importance of local values and to enshrine them in legislation. Such an approach would 

necessarily accommodate the concept of 'implied licence' since Buddhist principles do 

not restrict innocent/ham-fless uses of 'work' or unintentional uses of work e. g. making 

copies while browsing. 

Moreover, the legislature should not consider the medium. in which the infringement 

takes place to be of central importance while drafting new laws, for the obvious reason 

that technology oriented law will become obsolete very quickly. Hence, future legislation 

should be made on tecImologically neutral principles rather than reactive legislation that 

respond to particular teclmological challenges. 

The present copyright law has given wider latitude to the Sri Lankan judiciary to 

accommodate new forms of expressions. Hence, the imperative need of the hour is to 

interpret the present copyright law in accordance with the proposed theory in the process 

of adjudication while maintaining the balance between the rights of the owners and the 

public, a principle, which has been recognised by international copyright treaties. 

411 Reserved List Entry (d) of the Thirteenth amendment to the Constitution. 
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CHAPTER FIVE 

Conclusions and Recommendations 

5.1. Introduction 
This study began with a proposition that Intellectual property rights in Sri Lanka should 
be protected by interpreting legislation according to the values and the needs of the 

country as recognised in the constitution and legal system Hence, an attempt has been 

made in Chapter One to emphasis specific issues that are unique to Sri Lankan society 

under which the proposition of the thesis should be tested. Chapter one demonstrated 

that there are 'problems within the problems' yet to be solved such as lack of indigenous 

cases, academic literature etc. ' These problem s show the need for a coherent and 

conceptually methodical paradigm to interpret intellectual property law in Sri Lanka but 

also have constrained this study. 

Second Chapter explored the historical background of civil society and pre-statutory 

foundations of Sri Lankan intellectual property protection while tracing the rationale 

behind such protection. It depicted different methods that acted as mechanisms to 

protect intellectual creations of the people. The examination of those long recognised 

concepts in relation to intellectual property in Sri Lanka revealed that they are not alien 

to Sri Lankan society but instead are deep rooted. By examining Sri Lanka's juridical 

history, Roman Dutch Law and Constitution together with constitutionally recognised 

Buddhist principles, it suggested further sources of guidance for judges. Accordingly, 

Chapter two presented a conceptual framework or interpretative methodology/ technique 

comprising the main proposition of the thesis. 

'Me proposed methodology was tested in the third and fourth chapters, which dealt with 

specific issues of trade mark, unfair competition, and copyright law that have caused 
difficulties in Sri Lanka and other jurisdictions. Historical exploration of the development 

of trade mark and copyright laws in Sri Lanka demonstrated two things. Firstly, it 

confirmed that the recognised concepts of modem intellectual property law are 

consistent with the pre statutory era and have been developed in Sri Lankan society and 
tested over time. Secondly, it established how a particular socio-economic and political 
context has given rise to the current state of intellectual property law in Sri Lanka. 

1 Para 1.2. 
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Textual analysis of previous statues, old case law, and judicial dicta explicitly confirm 

that those statutes, cases etc. are examples for the recognition of well-accepted principles 

and concepts, e. g. in the case of trade marks concepts such as 'likely to be misleading', 

'calculated to deceive'. This means that protection of the interests of the proprietor/ 

creators and of the community has been explicitly acknowledged by the old legislation 

and case law of the country. Thus, many cases decided under earlier statutes remain 

relevant and available for interpretation of current law. However, this can be 

supplemented by reference to the constitution and especially to Buddhist principles. 

The fourth chapter dealt with copyright and related rights. It exhibited that the rationale 

behind the protection of copyright has not changed throughout history though changes 

have taken place on protectable subject matter. For instance, there is no protection for 

street drama under 2003 Act. However, Chapter four exhibited that the relationship 

between fundamental rights and copyright is strengthened by principles embodied in the 

constitution. 

Moreover, enquiry of historical development of trademark and copyright law manifested 

that some of those concepts have remained unchanged. The recognition and value placed 

by society on intellectual creations/works are entirely consistent not only with e- 

commerce era but also with traditional and modem values of Sri Lanka and hence can be 

used in today's situations and are still relevant to interpret new law. 

It is proven that many provisions of old legislation are still useful to interpret the present 

law in order to give effective protection in the information age. As far as old case law is 

concerned, it is evident that some of those cases decided under old legislations are still 

applicable whereas some are relevant as showing up the gaps of the present law. For 

instance Carder Saibo and Co., v Mowlana, K. 7"hyagarajah v D. M. R Perera, nmes of 

Ceylon v Marcus. More importantly, Swamipillai v Manuelpillai recognised that a trade 

mark confers right of property. As observed in the foregoing trade mark law chapter, had 

the Sri Lankan judiciary taken into consideration the dicta of Swamipillai v Manuelpillai 

while delivering justice in the past the situation of trade mark protection in the country 

would have been better. 

The application of the proposed interpretative methodology to specific issues in the field 

of trade marks and copyright dernonstrates that justice could be delivered more 

efficiently and effectively without promulgating incremental legislation in a country 
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where there are comparatively few reported cases available for guidance under the 

doctrine of stare decisis. 

5.2. Implications for policy and practice 

It is the imperative need of the day to take necessary action for the following by the 

policy makers of the country. These steps are not confined to the infon-nation age but are 

generally necessary for the sustainable development of intellectual property in the 

country, 

1. to improve awareness of intellectual property among the public including the making 

available Intellectual Property legislation and judgments in Sinhala and Tamil languages; 

2. to give a basic understanding of intellectual property to schoolchildren for their 

secondary education as is done in relation to human rights. This is more practical since 

the government provides free textbooks from grade one to university entry-level 

education on which 'copyright reserved' is printed though in general no one knows the 

meaning of that phrase; 

3. to educate/ train authorities such as officers in the department of Police, Customs etc. 

to give wider knowledge in relation to the infiingement of intellectual property rights; 

4. to adopt a policy to promulgate technology-neutral legislation when necessary; 

5. to protect moral rights of folklore; 

6. to protect the rights of the producers of street drama; 

7. to educate judges of courts in first instances on subject of intellectual property and 

provide guidance for their interpretation of its laws; 

8. to create an accessible database of judicial decisions at least of courts of records; 

9. to have regard to the constitutional mandate and local values and needs whilst 

proposing new intellectual property laws. Apparently, in history, t1fis has not been the 

case. The recent Supreme Court case is evident that challenged specifically provisions 

relating to the registration, ownership and licensing of patents as inconsistent with 
Articles 3,4,12(l) and 14(l)(g) of the Constitution. 

5.3. Implications for further research 

Though this study tested the interpretative methodology only with regard to trade marks 

and copyrights due to length of restriction, this does not imply that the application of the 
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proposed methodology is limited to these areas. The proposed methodology can be 

tested in the field of undisclosed information/ trade secrets since Internet activities such 

as hacking, snfffing /cookies may require similarly informed interpretation of the 2003 

Act. 

Furthermore, since the application of the interpretative methodology is not confined to e- 

conm-lerce transactions it provides opportunities for ffirther research in other areas of 
intellectual property protection law as well as other disciplines such as traditional 

knowledge and misappropriation of property. 

5.6. In conclusion 

The purpose of this thesis was to explore the possibility of formulation of interpretative 

methodology based on multiple sources, which deep rooted in the legal social culture in 

Sri Lanka. 

Throughout this thesis, it has been argued that intellectual property law in Sri Lanka can 

be better applied by using the proposed methodology rather than mere application or by 

giving literal interpretation to the present law or by promulgating new laws to face ever- 

changing modes of exploitation. Moreover, it has been demonstrated that applying one 

or t-,, yo steps alone or synthesis of steps in the proposed methodology is usually sufficient 

to achieve this objective, although a small number of instances are not available to the 

methodology, e. g. translations, distance leaming, linking. 

Hence it is submitted that by using a relatively new methodology in intellectual 

property law, by using the methodology in the country where it has not been used 
before and using interpretative techniques that has not been made before, 

undoubtedly the body of Sri Lankan intellectual property jurisprudence would be 

developed. This may prove more stable and effective than incremental legislation. 
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Location: Southern Asia, island in the Indian Ocean, south of India 
Geographic 7 00 N, 8100 E 

coordinates: 
Population: 19,905,165 
Nationality: noun: Sri Lankan(s) 

adjective: Sri Lankan 
Ethnic groups: Sinhalese 74%, Tamil 18%, Moor 7%, Burgher, Malay, and 

Vedda 1% 
Religions: Buddhist 70%, Hindu 15%, Christian 8%, Muslim7% (1999) 

Languages: Sinhala (official and national language) 74%, Tamil (national 
language) 18%, other 8% 
note: English is commonly used in government and is spoken 
competently by about 10% of the population 

Literacy: definition: age 15 and over can read and write 
total population: 92.3% 
male: 94.8% 
female: 90% 

Country name: conventional longform: Democratic Socialist Republic of Sri 
Lanka 
conventional shortform: Sri Lanka 
former: Serendib, Ceylon 

Government Republic, 
type: 

Capital: Colombo; note - Sri Jayewardenepura. Kotte is the legislative 
capital 

Administrative 8 provinces; Central, North Central, North Eastern, North 
divisions: Western, Sabaragamuwa, Southern, Uva, Western; note - 

North Eastern province may have been divided in two - 
Northern and Eastern 

Independence: 4 February 1948 (from UK) 

Constitution: adopted 16 August 1978 

(SOURCE: Department of Census and Statistics -Sri Lanka) 
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EXTRACTS OF THE CONSTITUTION OF THE DEMOCRATIC SOCIALIST 
REPUBLIC OF SRI LANKA -1978 

CHAPTERI 
THE PEOPLE, THE STATE AND SOVEREIGNTY 

The State 
1. Sri Lanka (Ceylon) is a Free, Sovereign, Independent and Democratic Socialist 
Republic and shall be known as the Democratic Socialist Republic of Sri Lanka. 

Unitary State 
2. The Republic of Sri Lanka is a Unitary State. 

Sovereignty of the People 
3-- In the Republic of Sri Lanka sovereignty is in the People and is inalienable. 
Sovereignty includes the powers of government, ftmdamental rights and the franchise. 

Exercise of Sovereignty 
4. The Sovereignty of the People shall be exercised and enjoyed in the following 
manner: - 
(a) the legislative power of the People shall be exercised by Parliament, consisting of 
elected representatives of the People and by the People at a Referendum; 
(b) the executive power of the People, including the defense of Sri Lanka, shall be 
exercised by the President of the Republic elected by the People; 
(c) the judicial power of the People shall be exercised by Parliament through courts, 
tribunals and institutions created and established, or recognized, by the Constitution, or 
created and established by law, except in regard to matters relating to the privileges, 
inununities and powers of Parliament and of its Members, wherein the judicial power 
of the People may be exercised directly by Parliament according to law; 
(d) the fundamental rights which are by the Constitution declared and recognized shall 
be respected, secured and advanced by all the organs of government, and shall not be 
abridged, restricted or denied, save in the manner and to the extent hereinafter 
provided; and 
(e) the franchise shall be exercisable at the election of the President of the Republic 
and of the Members of Parliament, and at every Referendum by every citizen who has 
attained the age of eighteen years, and who, being qualified to be an elector as 
hereinafter provided, has his name entered in the register of electors. 

Terxitory of the Republic 
5. The territory of the Republic of Sri Lanka shall consist of the [twenty -five] 
administrative districts, the names of which are set out in the First Schedule, and its 
**[territorial waters. 
Provided that such administrative districts may be subdivided or amalgamated so as to 
constitute different administrative districts, as Parliament may by resolution 
determine]. 

The National Flag 
6. The National Flag of the Republic of Sri Lanka shall be the Lion Flag depicted in 
the Second Schedule. 
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The National Anthem 
7. The National Anthem of the Republic of Sri Lanka shall be "Sri Lanka Matha! ', the 
words and music of which are set out in the Third Schedule. 

The National Day 
8. The National Day of the Republic of Sri Lanka shall the fourth day of February. 

CHAPTER 11 
BUDDHISM 

Buddhism 
9. The Republic of Sri Lanka shall give to Buddhism the foremost place and according 
it shall be the duty of the State to protect and foster the Buddha Sasana, while assuring 
to all religions the rights granted by Articles 10 and 14(l)(e). 

CHAVrER III 
FUNDAMENTAL RIGHTS 

Freedom of though4 conscience and religion 
10. Every person is entitled to freedom of thought, conscience and religion, including 
the freedom to have or to adopt a religion or belief of his choice. 

Freedom from torture. 
11. No person shall be subjected to torture or to cruel, inhuman-or degrading treatment 
or punishment. 

Right to equality 
12. (1) All persons are equal before the law and are entitled to the equal protection of 
the law. 
(2) No citizen shall be discriminated against on the grounds of race, religion, language, 
caste, sex, political opinion, place of birth or any one of such grounds : personal liberty 
except upon and in terms of the order of such judge made in accordance with 
procedure established by law. 
(3) ... (4) ... 

Freedom from arbitrary arrest, detention and punishment, and prohibition 
of retroactive penal legislation. 
13.... 

Freedom of speech, assembly, association, occupation, movementý 
14. (1) Every citizen is entitled to- 
(a) the freedom of speech and expression including publication; 
(b) the freedom of peaceful assembly; 
(c) the freedom of association; 
(d) the freedom to form and join a trade union; 
(e) the freedom, either by himself or in association with others, and either in public or 
in private, to manifest his religion or belief in worship, observance, practice and 
teaching; 
(f) the freedom by himself or in association with others to enjoy and promote his own 
culture and to use his own language; 
(g) the freedom to engage by himself or in association with others in any lawful 
occupation, profession, trade, business or enterprise; 
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(h) the freedom of movement and of choosing his residence within Sri Lanka; and 
(i) the freedom to return to Sri Lanka. 
(2) A person who, not being a citizen of any other country, has been permanently and 
legally resident in Sri Lanka immediately prior to the conunencement of the 
Constitution and continues to be so resident shall be entitled, for a period of ten years 
from the commencement of the Constitution, to the rights declared and recognized by 
paragraph (1) of this Article. 

Restrictions on ftmdamental rights 
15. (1) The exercise and operation of the fundamental rights declared and recognized 
by Article 13 (5) and 13 (6) shall be subject only to such restrictions as may be 
prescribed by law in the interests of national security. For the purposes of this 
paragraph "law" includes regulations made under the law for the time being relating to 
public security. 
(2) The exercise and operation of the fundamental rights declared and recognized by 
Article 14 (1) (a) shall be subject to such restrictions as may be prescribed by law in 
the interests of racial and religious harmony or in relation to parliamentary privilege, 
contempt of court, defamation or incitement to an offence. 
(3) The exercise and operation of the fundamental right declared and recognized by 
Article (14) (1) (b) shall be subject to such restrictions as may be prescribed by law in 
the interests of racial and religious harmony. 
(4) The exercise and operation of the fundamental right declared and recognized by 
Article 14 (1) (c) shall be subject to such restrictions as may be prescribed by law in 
the interests of racial and religious harmony or national economy. 
(5) The exercise and operation of the fundamental right declared and recognized by 
Article 14 (1) (g) shall be subject to such restrictions as may be prescribed by law in 
the interests of national economy or in relation to- 
(a) the professional technical, academic, financial and other qualifications necessary 
for practicing any profession or carrying on any occupation, trade, business or 
enterprise, and the licensing and disciplinary control of the person entitled to such 
fundamental right, and 
(b) the carrying on by the State, a State agency or a public corporation of any trade, 
business, industry, service or enterprise whether to the exclusion, complete or partial, 
of citizens or otherwise. 
(6) The exercise and operation of the fundamental right declared and recognized by 
Article 14 (1) (h) shall be subject to such restrictions as may be prescribed by law in 
the interests of national economy. 
(7) The exercise and operation of a the fundamental rights declared and recognized 
by Articles 12,13 (1), 13 (2) and 14 shall be subject to such restrictions as may be 
prescribed by law in the interests of national security, public order and the protection 
of public health or morality, or for the purpose of securing due recognition and respect 
for the rights and freedoms of others, or of meeting the just requirements of the general 
welfare of a democratic society. For the purposes of this paragraph "law" includes 
regulations made under the law for the time being relating to public security. 
(8) The exercise and operation of the fundamental rights declared and recognized by 
Articles 12 (1), 13 and 14 shall, in their application to the members of the Armed 
Forces, Police Force and other Forces charged with the maintenance of pubic order, be 
subject to such restrictions as may be prescribed by law in the interests of the proper 
discharge of their duties and the maintenance of discipline among then-L 
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Existing written law and unwritten law to continue in force 

16. (1) All existing law and unwritten law shall be valid and operative notwithstanding 
any inconsistency with the preceding provisions of this Chapter. 
(2) The subjection of any person on the order of a competent court to any form of 
punishment recognized by any existing written law shall not be a contravention of the 
provisions of this Chapter. 

Remedy for the infiingement of fundamental iights by executive action 

17. Every person shall be entitled to apply to the Supreme Court, as provided by 
Article 126, in respect of the infringement or imminent infringement, by executive or 
adrninistrative action, of a fundamental right to which such person is entered under the 
provisions of this Chapter. 

CHAPTERIV 
LANGUAGE 

Offidal Language 
18.71he Official Language of Sri Lanka shall be Sinhala. 

National Languages 
19. The National Languages of Sri Lanka shall be Sinhala and Tamil. 

CHAPTER VI 
DIRECTIVE PRINCIPLES OF STATE POLICY AND FUNDAMENTAL 

DUTIES 
27. (1) The Directive Principles of State Policy herein contained shall guide 
Parliament, the President and the Cabinet of Ministers in the enactment of laws and the 
governance Sri Lanka for the establishment of a just and free society. 
(2) The State is pledged to establish in Sri Lanka a democratic socialist society, the 
objectives of which include- 
(a) the full realization of the fundamental rights and freedoms of all persons; 
(b) the promotion of the welfare of the People by securing and protecting as effectively 
as it may, a social order in which justice (social, economic and political) shall guide all 
the institutions of the national life; 
(c) the realization by all citizens of an adequate standard of living for themselves and 
their families, including adequate food, clothing and housing, the continuous 
improvement of living conditions and the full enjoyment of leisure and social and 
cultural opportunities; 
(d) the rapid development of the whole country by means of public and private 
economic activity and by laws prescribing such planning and controls as may be 
expedient for directing and co-ordinating such public and private economic activity 
towards social objectives and the public weal; 
(e) the equitable distribution among all citizens of the material resources of the 
community and the social product, so as best to sub serve the comn-ion good; 
(f) the establishment of a just social order in which the means of production, 
distribution and exchange are not concentrated and centralized in the State, State 
agencies or in the hands of a privileged few, but are dispersed among, and owned by, 
all the People of Sri Lanka; 
(g) raising the moral and cultural standards of the People, and ensuring the fall 
development of human personality; and 
(h) the complete eradication of illiteracy and the assurance to all parsons of the right to 
universal and equal access to education at all levels. 
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(3) The State shall safeguard the independence, sovereignty, unity, and the territorial 
integrity of Sri Lanka. 
(4) The State shall strengthen and broaden the democratic structure of government and 
the democratic rights of the People by decentralizing the administration and by 
affording all possible opportunities to the People to participate at every level in 
national life and in government. 
(5) The State shall strengthen national unity by promoting co-operation and mutual 
confidence among all sections of the People of Sri Lanka, including the racial, 
religious, linguistic and other groups, and shall, take effective steps in the fields of 
teaching, education and information in order to eliminate discrimination and 
prejudice. 
(6) The State shall ensure equality of opportunity to citizens, so that no citizen shall 
suffer any disability on the ground of race, religion, language, caste, sex, political 
opinion or occupation. 
(7) The State shall eliminate economic and social privilege and disparity, and the 
exploitation of man by man or by the State. 
(8) 'Me State shall ensure that the operation of the economic system does not result in 
the concentration of wealth and the means of production to the common detriment. 
(9) The State shall ensure social security and welfare. 
(10) The State shall assist the development of the cultures and the, languages of the 
People. 
(11) The State shall create the necessary economic and social environment to enable 
people of all religious faiths to make a reality of their religious principles. 
(12) The State shall recognise and protect the family as the basic unit of society. 
(13)The State shall promote with special care the interests of children and youth, so as 
to ensure their fall development, physical, mental, moral, religious and social, and to 
protect them from exploitation and discrimination. 
(14) The State shall protect, preserve and improve the environment for the benefit of 
the community. 
(15) The State shall promote international peace, security and co-operation, and the 
establishment of a just and equitable international economic and social order, and shall 
endeavour to foster respect for international law and treaty obligations in dealings 
among nations. 

Fundamental duties 
28. The exercise and enjoyment of rights and freedoms is inseparable from the 
performance of duties and obligations and accordingly it is the duty of every person in 
Sri Lanka- 
(a) to uphold and defend the Constitution and the law; 
(b) to further the national interest and to foster national unity; 
(c) to work conscientiously in his chosen occupation; 
(d) to preserve and protect public property, and to combat misuse and waste of public 
property; 
(e) to respect the rights and freedoms of others; and 
(f) to protect nature and conserve its riches. 

Pfinciples of State Policy and fundamental duties not justifiable 
29. The provisions of this Chapter to not confer or impose legal rights or obligations, 
and are not enforceable in any court or tribunal. No question of inconsistency with 
such provisions shall be raised in any court or tribunal. 
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CHAPTER X1 
THE LEGISLATURE 

Procedure and Powers 
70.... 

Legislative Power 
75. Parliament shall have power to make laws, including laws having retrospective 
effect and repealing or amending any provision of the Constitution, or adding any 
provision to the Constitution: 
Provide that Parliament shall not make any law- 
(a) suspending the operation of the Constitution or any part thereof, or 
(b) repealing the Constitution as a whole unless such law also enacts a new 
Constitution 
Delegation of Legislative Power 
76. (1) Parliament shall not abdicate or in any manner alienate its legislative power, 
and shall not set up any authority with any legislative power. 
(2) It shall not be a contravention of the provisions of paragraph (1) of this Article for 
Parliament to make, in any law relating to public security, provision empowering the 
president to make emergency regulations in accordance with such law. 
(3) It shall not be a contravention of the provisions of paragraph (1) of this Article for 
Parliament to make, in any law containing any provision empowering any person or 
body to make subordinate legislation for prescribed purposes, including the power- 
(a) to appoint a date on which any law or any part thereof shall come into effect or 
cease to have effect; 
(b) to make by order any law or any part thereof applicable to any locality or to any 
class of persons; and 
(c) to create a legal person, by an order or an act. 
In sub paragraph (a) and (b) of this paragraph, "law" includes existing law. 
(4) Any existing law containing any such provision as aforesaid shall be valid and 
operative. 

Duties of Attorney - General in regard to published Bins 
77. (1) It shall be the duty of the Attorney - General to examine every Bill for any 
contravention of the requirements of paragraphs (1) and (2) of Article 82 and for any 
provision which can not be validly passed except by the special majority prescribed by 
the Constitution; and the Attorney - General or any officer assisting the Attorney - 
General in the performance of his duties under this Article shall be afforded all 
facilities necessary for the performance of such duties. 
(2) If the Attorney - General is of the opinion that a Bill contravenes any of the 
requirements of paragraphs (1) and (2) of Article 82 or that any provision in a Bill 
cannot be validly passed except by the special majority prescribed by the Constitution, 
he shall conununicate such opinion to the President: 
Provided that in the case of an amendment proposed to a Bill in Parliament, the 
Attorney - General shall communicate his opinion to the Speaker at the stage when the 
Bill is ready to be put to Parliament for its acceptance. 

Publication of Bills and passing of Bills and resolutions 
78. (1) Every Bill shall be published in the Gazette at least seven days before it is 
placed on the Order Paper of Parliament. 
(2) T'lle passing of a Bill or a resolution by Parliament shall be in accordance with the 
Constitution and the Standing Orders of parliament. Any one or more of the Standing 
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Orders may be suspended by Parliament in the circumstance and in the manner 
prescribed by the Standing Orders. 

Certificate of Speaker 
79. The Speaker shall endorse on every Bill passed by Parliament a certificate in the 
following form: - 

"This Bill (here state the short title of the Bill) has been duly passed by Parliament. " 
Such certificate may also state the majority by which such Bill was passed: 

Provided that where by virtue of the provisions of Article 82 or Article 83 or Article 84 
or Article 123 (2) a special majority is required for the passing of a Bill, the Speaker 
shall certify such Bill only if such Bill has been passed with such special majority: 
Provided further that where by virtue of Article 83, the Bill or any provision thereof 
requires the approval of the people at a Referendum, such certificate shall further state 
that the Bill or such provision shall not become law until approved by the People at a 
Referendurr. t. 

When Bill becomes law 
80. (1) Subject to the provisions of paragraph (2) of this Article, a Bill passed by 
Parliament shall become law when the certificate of the Speaker is endorsed thereon. 
(2) Where the Cabinet of Ministers has certified that any Bill or any provision thereof 
is intended to be submitted for approval by the People at a Referendum or where the 
Supreme Court has determined that a Bill or any provision thereof required the 
approval of the People at a Referendum or where any Bills submitted to the People by 
Referendum under paragraph (2) of Article 85, such Bill or such provision shall 
become law upon being approved by the People at a Referendum in accordance with 
paragraph (3) of Article 85 only when the President certifies that the Bill or provision 
thereof has been so approved. The President shall endorse on every Bill so approved a 
certificate in the following fo 

, 
rm: 

"This Bill/provision has been *[duly approved by the People at a Referendurn. " 
No such certificate shall be endorsed by the President on Bill- 
* Substituted by the Fourteenth Amendment to the Constitution Sec. (4) "duly 
approved by the People at a Referendunf'. 
(a) in any case where no petition is filed challenging the validity of the Referendum at 
which such Bill was approved by the People, until after the expiration of the period 
within which a petition may be filed, under the law applicable in that behalf, 
challenging the validity of such referendum; 
(b) in any case where a petition is filed challenging the validity of the Referendum at 
which such Bill was approved by the People, until after the Supreme Court determines 
that such Referendum was valid. ] 
Every such certificate shall be final and conclusive, and shall not be called in question 
in any court. 
(3) Where a Bill becomes law upon the certificate of the President or the Speaker, as 
the case may be, being endorsed thereon, no court or tribunal shall inquire into, 
pronounce upon or in any manner call in question, the validity of such Act on any 
ground whatsoever. 
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CHAPTER XII 
THE LEGISLATURE 

AMENDMENT OF THE CONSTITUTION 

Approval of certain Bills at a Referendum 
83. Notwithstanding anything to be contrary in the provisions of Article 82- 

(a) a Bill for the amendment or for the repeal and replacement of or which is 
inconsistent with any of the provisions of Article 1,2,3,6,7,8 9,10 and 1 lor of this 
article, and 
(b) a Bill for the amendment or for the repeal and replacement of or which is 
inconsistent with the provisions of paragraph (2) of Article 30 or of, paragraph (2) of 
Article 62 which would extend the term of office of the President or the duration of 
Parliament, as the case may be, to over six years, 
shall become law if the number of votes cast in favour thereof amounts to not less than 
two-thirds of the whole number of Members (including those not present), is approved 
by the People at a Referendum and a certificate is endorsed thereon by the President in 
accordance with Article 80, 

Bills inconsistent with the Constitution 
84. (1) A Bill which is not for the amendment of any provision of the Constitution or 
for the repeal and replacement of the Constitution, but which is inconsistent with any 
provision of the Constitution may be placed on the Order Paper of Parliament without 
complying with the requirement of paragraph (1) or paragraph (2) of Article 82. 
(2) Where the Cabinet of Ministers has certified that a Bill is intended to be passed by 
the special majority required by this Article or where the Supreme Court has 
determined that a Bill requires to be passed by such special majority, such Bill shall 
become law only if the number of votes cast in favour thereof amount to not less than 
two-thirds of the whole number of Members (including those not present) and a 
certificate by the President or the Speaker, as the case may be, is endorsed thereon in 
accordance with the provisions of Article 80 or 79. 
(3) Such a Bill when enacted into law shall not, and shall not be deemed to, amend, 
repeal or replace the Constitution or any provision thereof, and shall not be so 
interpreted or construed, and may thereafter be replaced by a majority of the votes of 
the Members present and voting. 

CHAPTER XVI 
THE SUPERIOR COURTS 

THESUPREMECOURT 

Ordinary exercise of constitutional j urisdiction in respect of Bins. 
121. (l) The jurisdiction of the Supreme Court to ordinarily deterimne any such 
questions as aforesaid may be invoked by the President by a written reference 
addressed to 
the Chief Justice, or by any citizen by a petition in writing addressed to the Supreme 
Court. Such reference shall be made, or such petition shall be filed, within one week of 
the Bill being placed on the Order Paper of Parliament, and a copy thereof shall at the 
same time be. delivered to the Speaker. In this paragraph U citizen n includes a body, 
whether incorporated or unincorporated, if not less than three-fourths of the members 
of such body are citizens. 

(2) Where the jurisdiction of the Supreme Court has been so invoked no proceedings 
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shall be had in Parliament in relation to such BRI until the determination of the 
Supreme Court has been made, or the expiration of a period of three weeks from the 
date of such reference or petition, whichever occurs first. 

Determination of Supreme Court in respect of Bills. 
123. (1) The determination of the Supreme Court shall be accompanied by the reasons 
therefore, and shall state whether the Bill or any provision thereof is inconsistent with 
the constitution and if so, which provision or provisions of the Constitution. 
(2) Where the Supreme Court determines that the Bill or any provision thereof is 
inconsistent with the Constitution, it shall also state- 
(a) whether such Bill is required to comply with the provisions of paragraphs (1) and 
(2) of Article 82; or 
(b) whether such Bill or any provision thereof may only be passed by the special 
majority required under the provisions of paragraph (2) of Article 84; or 
(c) whether such Bill or any provision thereof requires to be passed by the special 
majority required under the provisions of paragraph (2) of Article 84 and approved by 
the People at a Referendum by virtue of the provisions of Article 83, and may specify 
the nature of the amendments which would make the Bill or such provision cease to be 
inconsistent. 
(3) In the case of a Bill endorsed as provided in Article 122, if the Supreme Court 
entertains doubt whether the Bill or any provision thereof is inconsistent with the 
Constitution, it shall be deemed to have been determined that the Bill or such provision 
of the Bill is inconsistent with the provisions of paragraphs (1) and (2) of this Article. 
(4) Where any Bill, or the provision of any Bill, has been determined, or is deemed to 
have been determined, to be inconsistent with the Constitution, such Bill or such 
provision shall not be passed except in the manner stated in the determination of the 
Supreme Court: 
Provided that it shall be lawful for such Bill to be passed after such amendment as 
would make the Bill cease to be inconsistent with the Constitution. 

Fundamental fights jurisdiction and its exerdse 
126. (1) The Supreme Court shall have sole and exclusive jurisdiction to hear and 

determine any question relating to the infringement or imminent infringement by 
executive or administrative action of any fundamental right or language right declared 
and recognized by Chapter III or Chapter IV. 
(2) Where any person alleges that any such fundamental right or language right 
relating to such person has been infringed or is about to be infringed by executive or 
administrative action, he may himself or by an attorney-at-law on his behalf, within 
one month thereof, in accordance with such rules of court as may be in force, apply to 
the Supreme Court by way of petition in writing addressed to such Court praying for 
relief or redress in respect of such inftingement. Such application may be proceeded 
with only with leave to proceed first had and obtained from the Supreme Court, which 
leave may be granted or refused, as the case may be, by not less than two Judges. 
(3) Where in the course of hearing in the Court of Appeal into an application for orders 
in the nature of a writ of habeas corpus, certiorai, prolubition, procedendo, mandamus 
or quo warrnto, it appears to such Court that there is prima-facie evidence of an 
infringement or imminent infringement of the provisions of Chapter III or Chapter IV 
by a party to such application, such Court shall forthwith refer such matter for 
determination by the Supreme Court. 
(4) The Supreme Court shall have power to grant such relief or make such directions as 
it may deem just and equitable in the circumstance in respect of any petition or 
reference referred to in paragraphs (2) and (3) of this Article or refer the matter back to 
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the Court of Appeal if in its opinion there is no infTingement of a fundamental right or 
language right. 
(5) The Supreme Court shall hear and finally dispose of any petition or reference under 
this Article within two months of the filing of such petition or the making of such 
reference. 

Power to grant injunctions 
143. The Court of Appeal shall have the power to grant and issue injunctions to 
prevent any irremediable mischief, which might ensure before a party making an 
application for such injunction could prevent the same by bringing an action in any 
Court of First Instance: 
Provided that it shall not be lawful for the Court of Appeal to grant an injunction to 
prevent a party to any action in any court from appealing to or prosecuting an appeal to 
the Court of Appeal or to prevent any party to any action in any court from insisting 
upon any ground of action, defence or appeal, or to prevent any person from suing or 
prosecuting in any court, except where such person has instituted two separate actions 
in two different courts for and in respect of the same cause of action, in which case the 
Court of Appeal shall have the power to intervene by restraining him from prosecuting 
one or other of such actions as to it may seem fit. 

CHAPTER XX 
GENERAL 

International Treaties and Agreements 
157. Where Parliament by resolution passed by not less than two-thirds of the whole 
number of Members of Parliament (including those not present) voting in its favour, 
approves as being essential for the development of the national economy, any Treaty or 
Agreement between the Government of Sri Lanka and the Government of any foreign 
State for the promotion and protection of the investments in Sri Lanka of such foreign 
State, its nationals, or of corporations, companies and other associations incorporated 
or constituted under its laws, such Treaty or Agreement shall have the force of law in 
Sri Lanka, and otherwise than in the interests of national security no written law shall 
be enacted or made, and no executive or administrative action shal. 1 be taken, in 
contravention of the provisions of such Treaty or Agreement. 
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TABLE OF BILATERAL INVESTMENT TREATIES 

Country Objectives/ salient features Date of date of 
Signature entry into 

force 
Federal Republic to foster and strengthen economic 08.11.1963 07.12.1966 
of Germany co-operation between the two 

states and intended to encourage 
investments by nationals and 
companies, encouragement and 
contractual protection of such 
investments for the mutual benefit 
of the two states were amongst the 
treaty's objectives. Article 8 of the 
agreement provides that 
investment shall comprise all 
categories of assets including 
categories of rights and interests. 

The United Article 1 (a) of the said agreement 13.02.1980 18-12.1980 
Kingdom of provides that "For the purpose of 
Great Britain and this agreement investment means 
Northern Ireland every kind of asset and in 

particular, though not exclusively, 
includes copyrights, industrial 
property rights (such as patents for 
inventions, trademarks, and 
industrial designs), know-how, 
trade names, and good wiin 

Republic of There is a special provision to 28.03.1980 15.07.1980 
Korea protect Intellectual Property rights. 
Republic of 10.04.1980 19.04.1980 
France 
Republic of 09.05.1980 30.09.1980 
Singapore 
Republic of 09.02.1981 03.01.1982 
Romania 
Switzerland, 23.09.1981 12.02.1982 
Japan 01.03.1982 07.08.1982 
Belgo- 05.04.1982 26.04.1984 
Luxembourg 
Malaysia 16.04.1982 31.101995 
Sweden 30.04.1982 30.04.1982 
Canada 17.01.1982 17.06.1982 
the Kingdom of 26.04.1984 01.05.1985 
Netherlands 
Republic of 27.04.1985 1 25.10.1987 
Finland 
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the Kingdom of 04.01.1985 04.07.1985 
Denmark 
Norway 13.01.1985 13-01-1985 
People's 13.03.1986 25.03.1987 
Republic of 
China 
Republic of Italy 25.03-1987 20.03.1990 
the United States 20.09.1991 01.05.1993 
of America 
Thailand 03.01-1996 14.05.1996 
Egypt 11.03-1996 10.03.1998 
Republic of 10.01.1996 21.07.1997 
Indonesia 
the Republic of 22.01.1997 13.02.1998 
India 
the Islamic 20-12-1997 - 
Republic of 
Pakistan 
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Ord'in'ance 
. enr teted by the Gove'rnor of Ceylon, witli the 

advice and consent of -the Legislative Council thereof. 

-r--, ".., . -,. -., 10. O. L. --i-865 A., 
N 

-IERCULES 

An Ordinancc -relaling to the Fraudulent Marking of Merchandise. 
it is expedient to make provision relating to the Fraudulent 

Marking of MCI-cliandise, and to the Sale of A Merchandise falsely marked for 
the ptirposo or Fraud : IT IS THEREFORE EKACTE D 13Y TIM GOVER- 
NOR-OF CEYLON,, with the advice and. consent of the Legislative Council thercor, 
as follows - 

ýC. 
onatrtiction of. words. I. IN ihe construction or this* Ordinance'tho following words *antl cxpressions 

sliall have the incanings hereliy assioned, to tlicm unless there be something in the 
subject or. contexp repugnant. to such construction: -- 

IE word "Persui' -reii% njesty, TI i" -sliall include tiny perr, 6n, whether a subject of II 
;, or not, and any'l3ody. corporate or Body of the like- nature, Whetber constituted 

Driltain and Irelantl or any -according. to. -the Law of the United Kingdom of Great 
L of I-Ter Majesty's Colonies oi% Dominions, or itecording to the La, %v of any Foreign 

JI Country, -nnd -also-any Company, Association, Dr Society of persons, whether the 
members thereof be subjects of I-far Majesty or not, or soine of such persons subjects 
of Her Mojesty and some of them notý and whether-such Body corporate, Body of the 
Tke - nature, Companyi - Association, or Society be. establislied or carry on business 
within Her Majesty's doininions or elsewhere, or partly within HerAl jesty's dominions a 

--and partly elsewhere. 
: THE*,. ýoid Mark" . 'shall' include -any name, sigriatitre, "word, letter, '- device, 

'ýeiiiblcrn, fiiýure, sign, seal stam . -dingrarn, label, ticket, 'or other murk of auy dtlier P 4cscriptio" n. 
THE exprengion Trýde "M ark, " sh all incl ude* tiny an %I every su cl, n ame, Big natli re, 

word, letter, device, emblem, figure, sign, seal, stamp, diagram, label, ticket, or other 00 fniark As aforesaid lawfully used. by any person to denote tiny chattel, or tiny article of 
trade, manufacture, -or merchandise, to be an article or thing of the manufacture, 0 -workmanship, production, or merclianýdise of such person, or to bu ull article or 
thing -of any peculiar or particular description made or sold b ucli person, and. 

figure, mark, or sign. -shall also include any name; signature, word, letter, number, 
y 

-which in purs 0 uanco of any Law for tlid fime beiii- in* force relating to registered 
attel. or -article during the designs is to. be put or *placed upon, or attached -to Iny ch 

0 

-existence or continuance of 'any. copyright or ollier. sole right acq4ired under the 
provisions, of any ; aw., 

a t'rftdo m*Rrk or 2. EVERY &rson wlio, with- intent to 
. 
defraua; '. or to enabl. 

16 
anoffier to 

applying any trade defraud any person, . aliall forge or counterfeit, or cause or procure to be forged or 
with inteut to derraud, 

"Aa Offelice. counterfeited, any trade mar'k, or shall apply, or cause or lirocure to be applic(l, ýany 
trade mark or any forged or counterrLited trade mark to any chattel or article not 
being the ; nanufacture, workmanship, production , or uncreliandise of tiny persou, 

t denoted or-interided to be denoted bv such irade mark, or -denoted. 'or in- 
tended -to be- denoted by iucli-Torgda or counterfuitc-d trade mark; or not 
being the 'manufacture, workmansbip, production, or merchandise of aily person 
whose trade mark slxaH be so forged or countorfelted, or sliall Apply, 'or cause or 
procure to be applied, tiny trade mark or tiny forged or counterfeited trade inark. to 
any. chattel or article, not being the particular or peculiar description of manufacture, 
workmanship, proauctioni or merchandise denoted or intended to be denoted by such 
trade mhrk or by such forged or. cOunterreited trade mark; shall, in udditiod to 
the punislimefit hereinafter prescribed for BU01 ofrellec., Miu forreit 10 Her Majesty 
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k- .1 
6vory cbattefand'article belongiiigA6 sue); p6f9ori 6 which be shall Lave 66-iin 
fully applied, or caused ' or procured to be applied, any such traide miirk. orJýý,;, i 
or counterfeited trade-mark as afýresuid, - and every instrument- in the poss&lsioil! 
power of such person, and by means of wh0i any such trade rnarýj or forked7' 
epunterfqited'. trade maik as. afbrýsald,, shall have been -so applied, and evcry'instý 
nient in tlie possession or power of such person &r'ýpplying. any such tmdo niArk" 
f6rged, 6r counterfeltArade.. inafkas. "aforesaidi- shall. be forfeited to I Jer Majesty,; al 
the Court-before which any'such. offence shall be triL'Id: may order such* forrCif 
articles as aforesaid to bo destroyed - or: otherwise disposed of as such Court -W 
thinkfit.. " 

Aýplýlng a--forgeti'trads, * I, EVE RY' person wiili iiitent to defraud, ' or 6 enabli ii: fiotllýf 

-'imurk -to an-f vessel. , case, - fiaud, ' any person, - &hall apply or. cause or procure to. be applied any trade m*IrD. 
, %, rapper, 4c.; ln. orvith which 'iny-forged or counterfeited itrade. Mark to any casle, * bottle, stopperý vessel, edO 
any article is sold or intend- 1. 

th %v ki r1W 
ed to be-sold, an offence., . 

cover, wrapper, band, - reel, - 
iieler; label,:. oi. other thing in, on, or wi Ie" 

-ýhattol or article. shall, be intbuded to be: snl&or-shall be sold or uttered or exp9s 

-for. sale, - or intended. for any purpose of trade or. manufficture, or. sliall enafoi44. 
place any% chattel- or article, or cause. 6r. procure any chattel or article to beeneloh 

or -placed, in, upon, under, . or with. any. cask, bottle, stopper, . vessel, case, coy, 
wrapper, band, reel, ticket, label, or other thing to whiel 

'x 
any tra6 niark slaiii 

* 
9. R 

been falsely applied,. or to which any forged or coun terl'bi it'd trade mark shall 11h 
becii applied, or shall apply or aftach-or cause or procure to bo "Pillied or attacli 
to any chattel or article niq case, cover, reel, ticket, label, oi. other thing 'to, vibi 
any trade mark shall have been fidi6ly applied, or to which any forged or'countl 
fei ted trade mark shall havd been applied, or shrill - enclose, place, or attachl*. A 
chattel or article, or cause or procure any cliattel or article to be enclosed, - plG: c' 
or attaclied, in, upon, under, with, or toany cask, bottle, stopper, vesqel, cage, cbv 
wrapper, band, reel, ticket, label, or'. other Wing having thercon-iiny trade markof B 

C2 
other person, shall, in addition to the, punishment. Iereinafter pi 
-offence, also forfeit to Her MqJesty every such chattel and article, and also every st 
cask, bottle, stopper, vessel, Case, cover, wrapper, band, reel, ticket; label, or otl 
thing its - aforesaid -in the possession - or power of such person ; and everfbtl 

-similar cas%, bottle, stopper, vessel, * case, cover, wrapper, band, reel, ticket, lat 

or other thing made to be used in like manner 'ns aforesaid, find every instrurni 
asi tri in the-posseasion or, powor of such peragn, and byý, menns of - which nY ucl 

mark or forged'or counterfeited trade mark qý 
* 
afoj 

' 
esaid shttll'hftve bee" applied, -, 

'm also every instrument in: the possession or powdf., of - such person - for Applying I 
such trade mark or forged or counterfeit trad' m* It as aforesaid, shrill bo forfei e or 
to Her Majesty; - and the. Court before which any such offence shall be tried n 
order such forfeited articles as aforesaid"to beý-dcstroycd' or otherwise disposed 0 
such Court shall think fit. 

4ý. E VE RY person wl; o, n*ftýer tbý Thlity-Irit day of Ddcembýr; Ono thousand eigid 
or false trade marks after 31 at huudred and sixty-five, Shall sell, utýer, or expose either for gale orfbranypurpoýeof tiad( 
Vecember 1865, l)eIIRltY equal or manufacture, or cause or procure to be sold, uttered, 'o'r exposed for sale or other pur. 
to value of article sold, and a 
aunt not . exceeding . 51. nor poseas aforesaid, any cl. iattel or article, togethei-with any forged or counterfeited-tiiA 
1"s thou . 10*. - mark, which b'e- sball know - to' be forged'or' edunterfeit6d, or t6getl; er with'th( 

trade'mark of any other person stplAied or `uied falsely or wrongfully or Withou 
lawful authority. or excuse, knowing, such. trade -mark -of another person te bavi 
been so applied orjisdd* as, aforesaid, and,. that' wlj ether any such týado markýol 
forged or counterfeited trade Mark * as* aforesaid, '-together with whielf any. - *Bdcl 

eliatiel. or article shall be sold, uttered, or exposed for sale - or. other purpose a1 
aforesaid, ' sball be in; upon, about, or with such cliattel-or nrflcle, or' i; i; uýon,, 66ýi 

or with any, cask, bottle; stopper; ' vessel, " casd, cover, wrapper, band;, riel 
ticket; label, or other thin, in, upon, about, or -with ývbich such chattel or artibli 
Shall be go sold or uttered or exposed for, sale or other purpose as afuresaid, shall. -fol 
e, ýcry sne. 4 offence forfeit and'puy to Her Majýsty a suin of money equal totill 
value of the chattel w article. so sold, uttered, offered, or exposed for Salo or othe! 
purposb as-aforesaid, and. a further. sum not, 6xceeding Five pounds and - not'Jes 
than Ten shillingS. 

.. 
Ad . ditions to 'and' akera- I. EVER-i idditior'l' Wan4 

* 
'every alteration of, 'and'also ev*ery imitaitio'n'-0 

tions of trade niatks made any. trade -mark which shallbeninde, applied, or used with intent to, defraud,. d, 
with lutenttodefraud to be to enable any other person to defraud, or which shall cause a trade mark vith suil deemed forgerim alteration or additiou, or shall *cause such imitation of a trade mark to resemb]6 an) 

genuine trade mnrk so or in such manner-as- to be calculated_ or lil-cIL tqt. _4cpdYe shall be and be deemed to be a TLdST, -Mr-9e_U_, _a_n_W counterfeitý( 'Mrade. ma'rk. witlib 
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tliemcAning6ftlii'sOrdinande, and every act, of making, -applying or"otherwise 
I* -- . Hilig ft ft F; 

. 
11 ,. niiysijeliad(litioiitoortilt. ei-FLiloiiofa-trdein., ti-kor ny uch imitation ofa, 
tratle: mark- as. aforesaid- dbn6 by miy person' . iitli intent to defritud, or to enable, 
nny otliel P0 person-to defraud shfQl be and be deerried'to be fdrgin-and- couiitel*it-* Ungr a trade mark with in the vneiming of this Ordinancc. ý 

A'n*y'-piqi; o nZtihoi aft . er Sist 
-ccmbdrlljý65, shall baye' 

6. - . 'WHEN giy 6rs6ir ! at' iny tiine*aft6FiI; d fiirty-first- d of Decemb p ay er, - 6 h s d i h ' ýsi)lil nit artic'e linving- a tal-e' ne t ou an e g t lwndre(Vand sixty-fivo, shall 1=6 sold; uttered, or exposed for 
-0 

tkaste mark to be bourid io sale or. other -purpose -aginforeSaid, -br shall have caused or procured to be sold, - 
give itiformatiod iittbi-M, 6'eiposed., for sale - oir-otber -purpoýe as aforesaid, any chattel dr ariicle, - ' togetherwith -any forged ur' couhterfeited trade matk, or t6crether with the tr6de mark 

ofany other person usedwithout lawful authority or excuse as-aforesaid, and that 
-%fliether any such trade frark, -or such f6rged or counterfeited trade mark as afore-' 
said be in, upon,. about, oi. with such chattel or article, or in, upon, abotit, or with 
any ensk, bottle, itbpper, vessel, emse, coNer, wrappar, - band, reel, ticket, label, or 
otber*tbing h), upon; about; orwith. whieb such chattel orai'ticle shallbavebe6n soldor* 

'exposed for'sale, such pprson - shall be bon nd upou demand in writing delivered tCf 
hink or left for him at his last knowr) dwllin -liou: )e or at the place of sale or expo- g sure for sale by or on the bebalf pf any persion who. 96 ti-ado mark shall have been 
s(i forged. or counterfeited; or used without lawful authority or excuse mg aforesaid, to' 
give to the perAtin requiring the F. ume, Pr his att(, rnL-y or agent, within. 11orty-eight. 
houirs nfter such (ICIDIL110, fnll itIfOrmatiori in 

, writillft Of the name mid'address of the' 

' 
-pqrsou-from. whom he sit , all ha*o plivelia-Aed'or obtained such chattel or article, and of 

I; o, %iir'* to Ali tgAxtrates to the time when lie obtained the Same ; Und it shall be lawful for any Police Magis. 
slemmon parties refusing -to trate baying local jurisdiction on informntinit on onth (if adch demand and refusal, tb 
t4fe tMmiiidn ýcfbr6 hhn the party rofti, ing. IfUld'on Leii - s-itiAfled that suet' demand oulylit' 

' ' to bc'complied witli, to ord6- 'such informalion to bc give" within it certain time to bq 
Pirnalty. for refusal jC5. app6inted by-birn ; 'and any such party-mrho shall refuse or, neg ect to comply WitIV 

such order shall for every suet, ofjýjjcc forfeit find pay to I-Ter Majesty the sum of Five 
' pounds, ýand such refusal or neglect sliall - be prima facie evidence that the person, t so refusing or neglecting had Full knowledgis. tl; ftt the trndo mark, -to-Ctlier with 

-%Aiieh chattel or article -%vmv sold, uttered, or exposed for'stdo or other purpoict 
its aforesaid, aC66 fline ofsuch selling, taitering, or exposing was a forged, counter- 
feited, and false tratle mark, or was the trade mark of a person which had ýecn- 
dzsedýwithout Iýwful authority. or excuse, as the case inay Ve. - 

%jarI, 'jn*.;, nn7 false Tudica- 7. EVERY person w1jo, with intent 6 dýrraud'&'to enable another to defrtflid, - 
tian of (Innialky, &e., upon an -sball put or cause or procure to be put npon any chattel or nrticla, or npon any crudc, "'i", 'it" i""", ' "Irl"ll, 

penalty, a suin equal to th e. 
botC. e, stopper, vessel, cast', cover, wrapper, band, reel, ticket,, label, or other thhqg, 

value, of the article nitil -the * together with which any chavel or- article shall be iutciIdC-d tID be or Sliall-be sold tD f6t-ther, sum nut exvvcling a or uttered or expose-d for-Fule, or for any purpo. -e of trade or wanuflicture, or npon 
Mid not -less thair 10s. - any case, frame, or other- thing"in or by meait8 of 'which any' chattel or article shall 

I; o intended to be or sliall be exposed for salet-'any false deseriptioh, statement, or ' other-indicatibn'ofor respecting. th o number quantity, nneasnre,. or %veight of such 
chattel or articlei ý or- any parr thereof, - or of the. ýIace or Country it, NvIdelt such. 
chattel or article ýIiall-bave been-ma6, manufactured, or lirodueed,. or shall put or, 
cause or procure to be put upon any such chatteA or article, cask, bottle, stopper, 
Vessel, case, cover; Wrapper, -band, reel, ficket, label, or thing as aforesaid. any.. 
word, letter, figure, signature, or mark for the. purpose of falsely indicating -such-, 
ebattel or artidle,, or the mode of manufacturing or* producing the same, or-the orna- 0 ' mentation, shape, orponfiguratictif tli ereof, to be the iU * bjeet of any exiiting patent,. 
privile. ir(i; or-copyright, shall for every such offence forfeit mid pay to Irer Majesty 
a sum of money equal t& the value of the cliattel or'ifticle so sold, or uttered,, or 
exposed for sale, and a further. sum not exceeding, Five pounds - and not less than, 
Ten shillings., 

or'exposiý. - (Sr sili * 
9. '. EVE, RY person wl; oi after tb ,e Tl; h-ty-first: 6y'of - December One thousand, 

after tho 31st December, IBG5, ei, ý, Jit h-undred ! %nd gixty-fte, ihall sell,. uffer, ldr. -expose for sale or for any purpose - articles with false statement 
or quantities, &e., -penalty, 

of trade or manufacture,. or shall cause or; procure 'to be soldi uttered, or ex0osed for 
not*more thau 51, *or-less than sale -or other purpose . as aforesaid. any chattel or article upon wbkh. shall have 

been, to his knowledge, p6t, or upon any cask, bottle, stopper, vessel, case, cover, - 
writpper, band, reel, ticket, label, or other thin. -, together with which such chattel or. 
Article iliall be sold or uttkrdd br ex&sed. f6r sale or other. - purposo as aforesaid, ' 
shall have been sd Put; or upon any- case, frame, or otber-thing used or employed 
to expose or exhib it such chattel; or. article for sale sbull. bave been so put, any. false 
description, statement, or-other indication of or resp 

* 
ecting the number, quantity, 

measure, or weight of such -chattel or artick or any -part thereof,. or the place or 
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'Country in'-wlilch such chattel or article shall have been -made, manufacturtk 
produced,. shall. for every such offLnee forfeit and pay to Her Majesty a sunc,: 
exceeding Vivo pounds ar; anot less than Fivi . shilling; s. 

Trovim tbat it sball nnt 
be an offence to apply names 
or.. words known 'W be wed 
Por Indicating particular class- 
es of nutnufActures. 

Description of trade mark3 
gind florged trade Mar" 1j; 
ind; ctineats, &. q. 

ronvi(tion not to affect 
any right or civil remedy. 

Intent to flefrawl, &c., any 
pm-ticular person, need not be 
alleged in an indicunept, &c., 
or proved. .- 

r-, 

9. -PROVIDED'always, that the provisions of ýbis Ordinance, A all not be; 'e'& 
&trued s6. nR. to wake it aTiy offence for any person ta apply to any chatt 10., 1 0r article: ' 
to any cask, bottle, stopper, vessel, case,. cover, wrapper, baiid, reel, ticket, label, oroth 
thing ivith ubich au6b, chattel or article shall be sohl or intended to be sold, al 
-liame, yord, or expression generally used for indicating such chattel or article to-: 1 
of some particular class or description- of manufacture only, or so as to make it, ýl 

, -offenco lor any person to sell, .. utter, or offer or expose for sale any chattel Or. arLic 
to----%vbich; -or to any cask, bottle, stopper, vessel, ease, covei I, wrapper, baud, jo 
-ticket, label, or'other thing sold. therewith,. any such generally used lianie, word, 
: expression as aforesaid shall have been upplied. 

IQ. -IN every indictment, pleading, proceeding, antl document wliatsoever, -, 
which any trade mark shall be intended to be mentioned, A shall be suffieient- 
mention or staie the saine to be a trade mark without further or otherwise. descri 
ing such trade mark, or setting forth any copy or fac-simile thereof ; and. in erý 
indictment, pleatling, proceeding, and documeni whatsoever in which it! shall"'-. ' 
intended to mentioli. any forged or counterfeit, trade mark, it shall be sufficient' 
mention or state the same to be a forged or counterfeit trade mark without furtli 

. *r otherwise describing such forged or counterfeit trade mark, or BCtLing forth fli 
copy or fac-simile thereof, 

1.1 THE provisions in this Ordinance contained of or concerning any act, or LI 
gment, or cofiviction for any act hereby treated as aa offen ci lirocceding jud, 0, shall not nor shall any of them take away, diminish, or prejudicially affect ýny. sui'ý 

, process, proceeding, rigght, or -remedy which any person aggrieved by such act may Trany of them exempt or, be eijtitled to at Law, or otherwise, and shall not nor sha 
excuse any person from nnswering or making discovery upon examination its ft iM. 
riess or upon haLrrogatories, or otherwise, in any suit or other Civil, procce4infi 
provided alwjiys, tbat no evidence, statzinent, or discovery which any person shftil 
be compelled to give or make shall be 

' admissible in evidence against such peisorfin 
. support of any indictment for an offence or otherwise, or of any proceedineg under - thic 
provisious of this Ordinance. 

: 
. 
12, --IN every Indictment, Information, convictioii*, ýleading; and*proccedi 

against any person for any offence agamst the provisions ot this Ordinance, in wl)1 
it shall be necessary to allege or mention an. intent to defraud, or to enable another 
defraud, it shall be sufficient to allege or mention that the person accused of linvi 
done Any act which is hereby made an offence did such act with inteni to derraud, 
with intent to enable some other person to defraud, without alleging or mentioning 
ititent to defraud any - particular' person; and on the tr1fd of any such indietini 

. or information for any such offence, and on the hearing of any information 
0 

cliarge of or for any such other offence ws aforesaid, and on. the trial of any acti 
against any person to recover a penalty for any such-other offence as aforesaid, it A 
pot be necessary to prove an Intent to defraud any particular person, or an int6ht 
enable any particular person i 

to defraud any particular person, but it shall be suffici( 
to prove with respect to every such offence that the person accused did the net char, ", 
with intent to defraud, or with Intent to enable some other person to defraud, or y. 
the intent that any other person might be enabled to defraud. 

rersmis -who aid in the 13. EVERY person who shall aid, abet, counsel, or procuro the commission 
cnimniuion of an offence to offe4ce under this Ordinance, shall also be guilty of an oTence. be Also g1flity. 

runishment. 

Limitations of Actlons, -&c. I 

14. ' EVERY, person who sliall be convicted or found guilty of any o1rence .I 
this Ordinance shall be liable, at the discretion of the Court, and as the Couri 
award, to suffier punisliment by imprisonment. for not more than Two ycr'rsý 
or without hard labour, or by fine,. or both. 

15., -NO action or proceeding for the -recovery of any penalty. or 
conviction of any offender in*manner'bereinbefbip provided phq'I 
Tbree pars next after the committing of the offience. '9 
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'SlWt Eibýetdber 1'96, ih-Vhieh[W*ah7Airhe. ufter fie. 1hirty-first day of December 
v2fidar %P A- uftlclta vithi-b- Ove0ftugatid; e. 101 ýiýýpape&tmd IsIUV-live any , 

ý. erson -shtdl sbll or Contract to self' tmde mark-to, -be dodmtd- to. 
-b - *rift&- Vt- qi6). U. lihliyfbilýe; r IpCrelon zb: 7 --cliattel. or article - with an contract that the -mark is gen-. - "D '. ry As. Yaldii 

= 
6&ebal, Vý- ý-ipdhtiny fwki 1601V16,., BVppcr, Vessel, cAse, cover, wrapper'. 

. 15t&dl, *Jkýel'ý'ýibk4ý%li&l,,, &4tbbi. %hiiolý-UgiSth&,, V; it4'which such chattel or hrticlo- 
fshall'? 6eA . 61d Wt-reduteotell, W'15,6 tqldý he W61o'r-, 6mtm6tt6 sell shall in every such 

the vendor'to or lyh*ih# -of kioMract by 
YVA 1A y6ndeeUdt -Mfy Iiiae %w1k titiý&-iftdkchaticl ýor article, or upon any such 

'band, Teel, ticket, label, or other 
-thing as aforesaid; Mat J&tiuN6 iiiid utto,:. -qmdýhýdt got-ged or counterfeit, arid not 

%wrog used,. unloss Jýe contrary'shidl. be expýýssed in some writing signed by or. lb' I alRhhe .. 
tn. '6%ba,, Wc6ý. teff? Uy the vendee. 

IN ev'eg easp in which at any"time after the Thirty-first day of December. 
"reon' t6h& iAt ii To -. 

Ulall sell or oontract to selk 
upon It of, Its qualf- (Whether by writing or not) to any other pensonlaiýy* ý6hittel or, arti6le upon which,, Aitytobedeemeti, to contra6f ., t1int the deticription was true.. , 

or upon any cask, bottle, stopper,. vessel, case, cover, wiapper, band, reel, ticket, 
Nbel, or other thin. - together with which - such chattel or articlo shall be sold or 
contraeted io be pold, any description, Btaterrient,. or other indication of or respecting 
kho jitfiiilipr, or article or the place or 

-Zol. 'jilioU jhjýjb ýbebn made, manuf ctured, or tetfiltit. m &WE16h %iA ibhdtiýl 
S produced, the sale or cofitract to sell. shall. in every such ca. e be deemed to have 

been made with a, *arranty oi contract, by the vendor to or 
, 
witli the vendee that 

'no such ilpscriptionj statement, or other indication was in- any material respect false 

or untrue, unless the contrary shall be expressed* in some writing signed by - or on 
behalf of the vendor, and delivered to and accepted by the vendee. 

'In 'actions against persons 18.114'every action or: 'criminal proceeding against any person for forging or 
for using forgXtrade marks. counterfeiting ariy trtt4e mark, or for frauduler; _tly 

applying any trade mark, to any Court may order article to be 0 
11entroyed, - and 'may ., ird chattel or article, or for selling, exposing for sale, or uttering any chattel or article 
Injunction, &a. -. With'any. trade mark falsely or wrongfully applied thereto, or with any forged or 

counterfeit trade mark applied thereto, or for preventing the repetition or continuance 
Cr suý4 wrongful act, or the commitfal of any similar act, in. which judgment 

"'Te 
given against f1to defendan% the Court shall -have power to direct every such 

chattel and article to be destroyed or otherwise disposed of; and in every such action 
or proceeding the Court shall or may. upon- giving judgment against the defendaq 

pNyard a Writ of Injunction or Injunctions on the defendant commanding him to forbear 
from Comm itting and not by hirriself. or otherwise to repeat or commit any offence or 
wrongrul act of the like nature as that of Vhich he'shall or may, have been convicted 

-and an it of Injunction or Injune- ýy such judgment; y disobedience of any queh Wi 
tions shall be punished as a Contempt of Court ; and in every such action Or 
procectlih-gitshullbL-Iawffil-fýr-theC-ý(m. b-ev the Judge thereof to make such order as 
such Court or Judge shall think fit for the inqpcction or every or any man1l. 
facture or process carried on bi the defendant in which any such forged or counter. 

tr to be used Yýit trade mark, or any such trade'mark as aforesaid, shall be alleged 
or applied as aforesaid, arid of every or any chattel, article, 

. 
and thing in tho 

possession or'power of ihe defendant alleged to have thereon or in any way attached Z *falsely or wrong- thereto any forged or counterfeit trade mark, or any trade mark 
*fully applied, and every or any instrument in the pos4ession or power of tN 
detlendmit useq or intended to'be or capable of being used for producing or making M C% 

any I*drgcd or Counterfeit Irade mark, or trade mark alleged to be flor-red or. 0M 
counterfeit or for falsely qr `%yrongfully applying any trado maxk ; and any persolt 
who shall refuse or'neglect to olýcy any such oraqr shall IýQ guilt7 of ý Cgilterilpt iiý 
Court. 

Persons aggrieved by For. 19.1' ; every case in wh1oh any pqrson shall do or cause to be done any of the 
gerieA may reeover damagej Ivropgful, acig following ; (that is to sV, ) shall forge or counterfeit any trade mark 
f pinst the guilt v partios. or for the purposei of sale, - or for 'thý' purp; ýie of any manufacture or trade, shall 

apply 4ny forged or counterfeit trade nýark to any chattel or article, or to any ! ILSk, 
bottle, stopper, iessel, case, cover, wrapper, bqn3, reel, ticket, label, - or thing in or 
with which any b4aftqj or article * shall be intended to be sold or shall be sold or 

p; sýd for We, "or for any'. pýrp ýtterpd of. ez ose'or trade or manufucture , Or shall 
Ille'l6se or ýIiioe'any chattel. or article in, u. pon, under, or with q_ny cask, bottle, 
stopper, vessel, case, cover, wraplier, band, reel tleketý 66-1, ' or --Otber thm" 
to which any trade mark shall have been falsely appliett. or to* which nny forged or 
Founterfeit trade mark shall have beq applied i or* slotil appI7 or atwell to fuly 
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chattel or article any case, cover, reel, wrapper, band, ticket, label, or other 
thing to which any trade mark shall have been falsely applied, or to which any 
forged or counterfeit trade mark shall have been applied ; or shall inclose, place, or 
attach any chattel qr article in, upon, under, with, or to any cask, bottle, stopperb. 
vessel, case, cover, reel, wrapper, band, ticke4 label, or other thing having thereon any 
trade mark of any other person ; every person aggrieveaby any each wrongful act 
shall be entitleato maintain an action for damages in respect thereof against the 
person who shall be guilty of having clone , such act or causing or procuring the 
same to be done, and for preventing the repetition or continuance of the wrongful 
act anathe committal of any similar act. 

Short title. 20. THE expression 11 The Merchandise Marks Acý 1865, " shall be k sufficient 
dýscription of this Ordinance. 

Passed in Council, the Eighteenth day of October, One Thouýand Eight Hundred 
and Sixty-five. 

JAMES SWAN, 

Acting Clerk to the Council. 

Assented to by His Excellency the Governor, the Twentieth day of October, 
One thousand Eight Hundred and Sixty-five, and published by his Order. 

0 
C. GiBsow, - 
Colonial Secretary. 
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APPENDIX (E) 

MERCHANDISE MARKS ORDINANCE, NO. 13 OF 1888 
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No. 13. -ISSS. "'An Ordinanie to amend the Law relating to Fraudulent 
Marks on Merchandise. 

ARTHT_Tn GORDON. 
Preamble. HEREJU it is expedient to amend the law relating to _ W 

fraudulent marks on merchandise : Be it therefore 

enacted by the Governor of Ceylon, by and with the advice 
and consent of the Legislative Council thereof, as follows: - 

Short title. 1 This Ordinance may be cited as 11 The Merchandise 

Commencement. Marks Ordinance., 1838 "; and it shall come into operation at 
such time as the Governor shall appoint by Proclamation to 
be published in the Government Gazette. 

Repeal of 2 The Ordinance No. 5 of 1865, intituled 11 An Ordinance 
Ordinance 5 of relating to the fraudulent marking of Merchandise, " so far 
1865 and of 
certain sections as the same has not been repealed by the Criminal Procedure 

of the Ceylon Code, 1883, and sections 4: 67 and 469 and so much of sections 
Penal Code. 471,472,474, and 475 of the Ceylon Penal Code as relate to 

tr-ade marks, are hereby repealed; and any unrepealed 
enactment referring to any enactment so repealed shall be 

construed to apply to the corresponding provisions of this 
Ordinance - Provided that this repeal shall not affect- 

(a) any penalty, forfeiture, or punishment incurred in 

respect of any offence committed against any 
enactment hereby repealed ; nor' 

(b) the institution or continuance of any proceeding or 
other remedy under any enactment so repealed 
for the recovery of any penalty incurred, or for 
the punishment of any offence committed, before 
the commencement of this Ordinance; nor 

(c) any right, privilege, liability, orobligation acquired, 
accrued, or incurred under any enactment hereby 

repealed. 

Offences as to 
.3 

(1) Every person who- 
trade marks and (a) forges any trade mark -. or 
trade descrip- 
tions 

(b) falsely applies to goods any -trade mark or any 
. mark so nearly resembling a trade mark as to be 

calculated to deceive ; or 
(c) makes any die, block, machine, or other instrument 

for the purpose of f orging, or of being used for 
forging, a trade mark; or 

d) applies any false trade description to goods ; or 
e) disposes of, or has in his possession, any die, block, 

machine, or other instrument for the purpose of 
forging a trademark; or 

causes any of the things above in this section men- 
tioned to be done, 

shall, subject to the provisions of this Ordinance, and unless 
he proves that he acted without intent to defraud, be guilty 
of an offence against this Ordinance. 

(2) Every person who , sells, or exposes for, or has in his 
possession for, sale, or any purpose of trade or manufacture, 
any goods or things to which any forged trade mark or false 
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trade description is applied, or to which any trade mark, or 

inark so nearly resembling a trader mark as to be calculated 
to deceive, is falsely applied, as the case may be, shall, unless 
lie proves- 

(a) that having taken all reasonable precautions against 
committing an offence against this Ordinance he 
had at the time of the commission of the alleged 
offence no reason to suspect the genuineness, of 
the trade mark, mark, or trade description; and 

(b) that on demand made by or on behalf of th6 prose- 
cutor he gave all the information in his power 
with respect to the persons from whom he obtained 
such goods or thin-S -, or 

(c) that otherwise he had acted innocently 
be guilty Of an offence against this Ordinance. 

(3) Every person charged with an offence against this 
Ordinance may be tried by the district court or police court, 
aild shall be liable- 

(i) on conviction by the district court, to simple or 
rigorous imprisonment for a term not exceeding 
two years, or to fine not exceeding one thousand 
rupees, or to both imprisonment and fine; and 

(H) on summary conviction by the police coiirt, to 
simple or rigorous imprisonment for a term not 
exceeding three months, or to a fine not exceeding 
one hundred rupees; and in the case of a second 
or subsequent conviction to simple or rigorous., 
imprisonment for a term not exceeding six 
months, or to a fine not exceeding five hundred 
rupeesf and 

(iii) in any case, to forfeit to Her Majesty every chattel, 
article, instrument, or thing by means of or in 
relation to which the offence has been committed. 

(4) The court before whom any person is convicted under 
this section may order any forfeited articles to be destroyed 
or otherwise disposed of as the court thinks fit. 

(5) It shall be lawful for a police court, in the case of a 
second or subsequent summary conviction, to inflict the full 
amount of fine hereinbefore provided, anything in section 16 
of the Criminal Procedure Code, 1883, to the contrary not- 
withstanding: Provided that a person charged with an 
offence under this section before a police court shall, on 
appearing before the court, and before the charge is gone 
into, be informed of his right to be tried by the district 

, noart, and, if he requires, be so tried accordingly. 
4 (12) For the purposes of this Ordinance- Definitions. 

The expicssion "trade mark " means a trade mark regis- 
tered in the ecmister of trade marks kept under "The 
Trade Marks Ordinance, 1888, " and includes any trade 
mark which is registered in the register of trade marks 
kept under the Patents, Designs, and Trade Marks 
Act, 1883 (46 and 47 Victoria, chapter 57), and any 
trade mark which, either with or without registration, 
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R, 

is protected by law in any British possession or foreigr, 
State to which the provisions of the one hundred and 
third section of the Patents, Designs, and Trade Marks 
Act, 1883, are, under Her Majesty's Order in Couricil, 
for the time being applicable : 

The expression "trade description" means any descrip. 
tion, statement, or other indication, direct or indirect- 

(a) as to the number, quantity, measure, galige, or 
-weight of any goods, or 

(b) as to the place or country in which any goods 
-were made or produced, or 

(c) as to the mode of manufacturing or producing 
any goods, or 

(d) as to the material of which any goods are com. 
posed, or 

(e) as to any goods being the subject of an existing 
patent, privilege, or copyright -, 

and the use of any figure, word, or mark which, 
according to the custom of the trade, is commonly 
taken to be an indication of any of the above matters, 
shall be deemed to be a trade description within the 
meaning of this Ordinance, 

The expression "false trade description" means a trade 
description which is false in a material respect as 
regards the goods to which it is applied, and includes 
every alteration of a trade description, whether by 
way of addition, effacement, or otherwise, where that 
alteration malres the description false in a material. 
respect ; and the fact that a trade description is a 
trade mark, or part of a trade mark, shall not prevent 
such trade description being a false trade description 
within the meaning of this Ordinance : 

The expression 11 goods " means anything which is the 
subject of trade, manufacture, or merchandise : 

The expressions "person, " 11 manufacturer, dealer, or 
trader, " and 11 proprietor " include any body of persons 
corporate or unincorporate - 

The expression "name" includes any abbreviation of a 
name. 

(2) The provisions of this Ordinance respecting the appliea- 
tion of a false trade description to goods shall extend to the 
application to goods of any such figures, words, or marks, -or 
arrangement or combination thereof, whether including a 
trade mark or not, as are reasonably calculated to lead persons 
to believe that the goods are the manufacture or merchandise 
of some person other than the perion whose manufacture 
or merchandise they really are. 

(3) The provisions of this Ordinance respecting the appli- 
cation of a false trade description to goods, or respecting 
goods to -which a false trade description is applied, shall 
extend to the application to goods of any false name or initials 
of a person and to goods with the false name or initials of a 
person applied, in like manner as if such name or initials 
were a trade description; and for the purpose of this 

326 



tment the expression false name or initials means, as 
, ed to any goods, any name or initials of a person 

are not a trade mark, or part of a trade mark, and 
are identical -with, or a colourable imitation of, the 

name or initials of a person carrying on business 
in connection with goods of the same description, 
and not having authorised the use of such name 
or initials, and 

either 'those of a fictitious person or of some 
person not bond fide carrying on business in con- 
nection -with such goods. 

-which denotes or implies that there (4) A trade description 
gre contained in any goods to 'which it is applied more yards, 
ject, or inches than there are, contained therein, standard 

ras, standard f eet, or standard inches, is a false trade t. ri%cription. 

[""' 6A person shall be deemed to forge a trade mark who 
eltbor- 

a without the assent of the proprietor of the trade ) 
mark makes that trade mark or a mark so nearly 
resembling that mark as to be calculated to 
decei-ve; or 

(b) falsifies any genuine trade mark, whether by altera- tion, addition, effacement, or otherwise ; 
And any trade mark or mark so made or falsified is in this 
Ordinance referred to as a forged trade mark. 

Provided that in any prosecution for forging a trade mark flio'burden of pro-ving the assent of theproprietor shall lie on 
tho defendant. 

Forging trmde 
xnark. 

(3 (1) A person shall be deemed to apply a trade mark, or -Appyeinirr, marks 
mark, or trade description to goods who- and ese Ptions 

(a) applies it to the goods themselves ; or 
(1)) applies it to any covering, label, reel, or other thing 

in or with -which the goods are sold or exposed, or had in possession for any purpose of sale, trade, 
or manufacture ; or 

(c) places, encloses, or annexes any goods -which are sold 
or exposed, or had in possession for any purpose 
of sale, trade, or manufacture, in, with, or to any 
covering, label, reel, or other thing to which a 
trade mark or trade description has been applied; 
or 

(d) uses a trade mark, or mark, or trade description in 
any manner calculated to lead to the belief that 
the goods in connectionwith which it is used are designated or described by that trade 'mark, or 
mark, or trade description. 

(2) The expression 11 covering " includes any stopper, 
cask, bottle, vessel, box, cover, capsule, case, frame, or wrap- 
per; and the expression 11 label " includes any band or ticket. 

A trade mark, or mark, or trade description, shall be deemed 
to be. applied whether it Is woven, impressed, stamped, 
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branded, or otherwise worked into, or annexed, or Rffixed to! 
the goods, orto any covering, label, reel, or other thing. 

(3) A person shall be deemed to falsely apply to goods a trade mark or mark -who, -without the assent of the proprietor 
of a trade mark, applies such trade mark, or a mark so nearly 
resembling it as to be calculated to deceive ; but in any pro. 
secution for falsely applying a trade mark or mark to goods, 
the burden of proving the assent of the proprietor shall lie 
on the defendant. 

Exemption of 7 'Where a defendant is charged with making any die, 
certain persons block, machine, or other instrument for the purpose of forg. 
employed in 
ordina, ry course ing, or being used for forging, a trade mark, or vith falsely 
of business. applying to goods any trade mark or any m-ark so nearly 

resembling a trade mark as to be calculated to deceive, or with 
applying to goods any false trade description, or causing any of the things in this section mentioned to be done, and Proves- 

(a) that in the ordinary course of his business he is 
employed, on behalf of other persons, to Malce 
dies, blocks, machines, or other Instruments for 
making, or being used in making, trade marks, or 
as the case may be, to apply marks or descriptibns 
to goods, and that in the case which is the subject 
of the charge he was so employed by some person 
resident in this Colony, and was not interested in 
the goods by way of prof2t, or commission depen. 
dent on the sale of such goods; and 

(b) that he took reasonable precautions against commit. 
ting the offence charged; and 

(c) that he had, at the time of the commission of the 
alleged offence, no reason to suspect the genuine. 
ness of the trade mark, mark, or trade descrip. 
tion; and 

(d) that he gave to the prosecutor all the information in 
his power -with respect to the person on whose 
behalf the trade mark, mark, or description was 
applied- 

he shall be discharged from the prosecution, but shall be 
liable to pay the costs incurred by the prosecutor, unless he 
has given due notice to him that he will rely on the above 
defence. 

AP111 ti f8 'Where a watch case has thereon any -words or marks' 
0i on 

con 
0 

r nan e to which constitute, or are by common repute considered as 
watches. constituting, a description of the country in which the watch'. 

was made, and the watch bears no description of the country' 
-where it was made, those words or marks shall, primafacie, 
be deemed to be a description of that country within the, 
meaning of this Ordinance; and the provisions of this Ordi- 
nance -with respect to goods to which a false trade description 
has been applied, and 'with respect to selling or exposing for, 
or having in possession for, sale, or any purpose of trade or' 
manufacture, goods with a false trade description, shall apply, 
accordingly; and for the purposes of this section the expres-. 
sion 11 watch " means all that portion of a watch -which is' 
not the watch case. 

328 



any prosecution for an offence against this Ordi- 

defendant, and his 
case may be, may, L 
called as a witness, 
and examined, and 
re-examined in like 

wife or her husband, as the 
the defendant thinks fit, be 

and, if called, shall be sworn 
may be cross-examined and 
manner as any other witness. 

the case of imported goods, evidence of the port 
of shipment shall be primd facie evidence of the 
place or country in "which the goods were made 
or produced. 

Any person who, being 'within this Colony, abets the 
; Commission, without this colony, of any act which, if com- 
Wttod in this Colony, would under this Ordinance be an 
6ffonco, shall be deemed guilty of that offence, and be liable 

r to bo Indicted, proceeded against, tried, and convicted in any 
4Jetrict or place in this Colony in which he may be, as if the 
rofronco had been there committed. 

6.; '. 12 (1) ere, upon information of an offence against this 
,! 0 Inance, a magistrate has issued either a summons requiring k. 
*, tho dofendant charged by such information to appear to 
ýý"swor to the same, or a warrant for the arrest of such "dofondant, and either the said magistrate on or after issuing 
ý4bo summons or warrant, or any other magistrate, is satisfied 

Information on oath that there is reasonable cause to 
i poet that any goods or things by means of, or in relation 
to, which such offence has been committed are in any house 

promises of the defendant, or otherwise in his possession 
tor under his control, in any place, such magistrate may issue 
Fa warrant under his hand, by -virtue of which it shall be law- 
ýful for any police officer, or other person named or referred 
, Ito In the warrant, to enter such house, premises, or place at 
any reasonable time by day, and to search there f or and seize 
tinl take away those goods or things ; and any goods or things 
Belz ed under any such warrant shall be brought before a Polico Court for the purpose of its being determined whether 

0 same are or are not liable to forfeiture under this Oýdi- 
ýDance. 

-If the owner of any goods or things which, if the 
11owner thereof had been convicted, 'would be liable to f orfei- 'turo under this Ordinance, is unknown or cannot be found, 
An information or complaint may be laid for the pur- POSO only of enforcing such forfeiture, and a police court 0naY cause notice to be advertised stating that, unless cause is 
BhOwn to the contrary at the time and place named in the 

`110tioe, such goods or things will be forfeited, and at sucb 

) In any indictment, charge, proceeding, or document in 
1ch any trade mark or forged trade mark is intended to be 

ntioned, it shall b*e sufficient, ivithout. further description 
I Nvithout any copy or facsimile, to state that trade mark 
forged trade mark to be a trade mark or f orged trade 

Trade mark 
how described 
in pleading. 

Rales as to 
evidence. 

Punishment of 
accessories. 

Search warrant. 
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time and place the court, unless the owner or any person 01, his behalf, or other person interested in the goods or thins, 
shows sufficient cause to the contrary, m4y order such goods 
or things, or any of them to be forfeited; and every such 
order shall be subject to appeal. ' 

(3) Amy goods or things forfeited under this section, or 
under any other provision of this Ordinance, may be 
destroyed or otherwise disposed of in such manner as the 
court by -which the same are forfeited may direct ; and the 
court may, out of any proceeds which may be realised by the 
disposition of such goods (all trade marks and trade descrip. 
tions being first obliterated), award to any innocent party 
any loss he may have innocently sustained in dealing -, vith 
such goods. 

Costa of defence 13 On any prosecution under this Ordinance the court and of 
prosecution. may order costs to be paid to the defendant by the prosecutor I or to the prosecutor by the defendant, having regard to the 

information given by, and the conduct of, the defendant ' and 
prosecutor respectively, and the sum so awarded as costs shall 
be recoverable as if itwere a fine. 

Limitation of 
prosecution. 14 No prosecution for an offence against this Ordinance 

shall be commenced after the expiration of three years next 
af ter the commission of the offence or one year next af ter the 
first discovery thereof by the prosecutor, vhIchever expira. 
tion first happens. 

Prohibition on 
importation. 15 Whereas it is expedient to make further provision for 

prohibiting the importation of goods which, if sold, would 
be liable to forfeiture under this Ordinance : Be it therefore 
enacted as f ollows :- 

(1) All such goods, and also all goods made or produced 
beyond the limits of the United Kingdom and this 
Colony, and having applied thereto any name or 
trade mark being, or purporting to be, or being 
a colourable imitation of, the name or trade mark 
of any manufacturer, dealer, or trader in the 
United Kingdom or this Colony, unless such name 
or trade mark is accompanied by a definite indica. 
tion, indicated in letters as large and conspicuous 
as any letter in the name or trade mark, of the 
place and country in which the goods were made 
or produced, are hereby' prohibited to be im- 
ported into this Colony, and, subject to the pro- 
-visions of this section, shall be included among 
goods prohibited to be imported as if they were 
referred to in section thirty-six of the Customs 
Ordinance, No. 17 of 1869, and included in Sche- 
dule 0 to the Ordinance No. 14 of 1871. 

(2) Before detaining any such goods, or taking any 
further proceedings with a view to the forfeiture 
thereof under the law relating to the Customs, the 
Collector of Customs, or other officer specially 
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appo! nted in this behalf by the Governor, may 
require the regulations under this section, 
whether as to information, securiiy, conditions, or 
other matters, to be complied with, and may 
satisfy himself in accordance with those regula. 
tions that the goods are such as are prohibited by 
this section to be imported. 

(3) The Principal Collector of Customs may from time 
to time, with the sanction of the Governor in the 
Executive Council, make, revoke, and Tary regula- 
tions, either general or'special, respecting the 
detention and forfeiture- of goods the importation 
of which is prohibited by this section, and the. 
conditions, if any, to be fulfilled before such 
detention and forfeiture; and may by such regula- 
tions determine the information, notices, and 
security to be given, and the evidence requisite for 
any of the purposes of. this section, and the mode 
of verification of such evidence. 

(4) 'Where there is on any goods a name which is iden. 
tical with, or a collourable imitation of, the name 
of a place in the United Kingdom of this Colony, 
that name, unless accompanied in equally large 
and conspicuous letters by the name of the 
country in which such place is situate, shall be 
treated, for the purposes of this section, as it it 
were the name of a place in the United Kingdom 
or this Colony. 

(5) Such regulations may apply to all goods the importa. 
tion of which is prohibited by this section, or 
different regulations may be made respecting 
different classes of such goods or of offences in 
relatiou to such goods. 

(6) The regulations in: ay provide for the informant 
reimbursing the Collector of Customs all expenses 
and damages incurred in respect of any detention 
made on his information and of any ýroceedings 
consequent on such detention. 

(7) All regulations under this section shall be published 
in the Governrnent Gazette. 

16 On the sale or in the contract for the sile of any goods impued 
to which a trade mark, or mark, or trade description has warranty on sale 
been applied, the vendor shall be deemed to -warrant that of marked goods. 
the mark is a genuine trade mark, and not forged or falsely 
applied, or that the trade description is not a false trade 
deýcription within the meaning of this Ordinance, unless the 
contrary is expressed in some writing signed by or on behalf 
of the vendor and deli-vered at the time of the sale or con: -, tract to, and accepted by, the vendee. 

17 Where, at the passing of this Ordinance, a trade Provisions as to description is lawfnlly and generally applied to goods of a false description 
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not to apply in particular class, or manufactured by a particular method, to 
certain cases. indicate the particular class or method of. manufacture of 

such goods, the provisions of this Ordinance with respect to 
false trade descriptions shall not apply to such trade descrip. 
tion when so applied : Provided that 'vhere such trade 
description includes the name of a place or country, and is 
calculated to mislead as to the place or country where the 
goods to which it is applied were actually made or produced 
and the goods are not actually made or produced in that 
place or countryr-this section shall not apply unless there is 
added to the trade description, immediately before or after 
the name of that place or country, in an equally conspicuous 
manner, with that name, the name of the place or country in 
'which the goods -were actually made or produced, with a 
statement that they were made or produced there. 

Savings. 18 (1) This Ordinance shall not exempt any person 
from any action, suit, or other proceeding which might, 
but for the provisions of this Ordinance, be brought against 
him. 

(2) Nothing in this Ordinance shall entitle any person to 
refuse to make a complete discovery, or to answýr any ques. 
tion or interrogatory in any action, but such discovery or 
answer shall not be admissible in evidence against such 
person in any prosecution for an offence against this Ordi. 
nance. 

(3) Nothing in this Ordinance shall be construed so as to 
render liable to any prosecution or puMshment any servant 
of a master resident in this Colony wh6 bond fide acts in 
obedience to the instructions of such master, and, on demand 
made by or on behalf of the prosecutor, has given full infor- 
mation as to his master. 

False 19 Any person who falsely represents that any goods are 
representation as made by a person holding a royal warrant, or for the service 0 to royal of Her Majesty, or any of the Royal Family, or any Govern- 
warrant ment Department, -shall be liable, on summary conviction, to 

a penalty not exceeding one hundred rupees. 

Offences 20 All offences under this Ordinance are hereby declared 
cognizable to be "cognizable " and "bailable, " -within the meaning of 
and bailable those terms as defined in section 3 of the Criminal Procedure 

Code, 1883. 

Passed in Council the Twenty-first clay of December, One 
thousand Eight hundred and Eight-eight. 

A. M. ASHMORE, 
Acting Clerk to the Council. 

Assented to by His Excellency the Governor the. Twenty- 
second day of December, One thousand Eight hundred and 
Eighty-eight. 

E. NOEL WILKER, 
Colonial Secretar 
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ed Company Secretary 
, 

An Ordiaauce to am 4*Q'wWicc'5aýnnddiissee 
ýMlaarks 

Ordin el 1888:, 
L 

A. E. HAVELOCK. 
HEREAS it is expedient t6 amend 14 The Iferchandige 

Marlis Ordinance, 1888, " hereijaaf ter referred to as 
the principal Ordinance: Be it therefore enacted by the 
dovernor of Ceylon, by and with the advice and consent of 
iho Legislative Council thereof, as follows: - i 1 After sub-section (2) of section 3 of the principal Orrli- 
nance, and before sub-section (3) of the same section, the 
following sub-section shall be inserted and numbered (2 a), 
namely 

"Every perBOn -%, vho imports any plecv goods ordinarily 
sold by length or by the piece, manufactured beyond the 
limits of the Colony, or who sells, or exposes for, or has in 
his possession f or sale or any purpobe of trade any piece-goodii 
ordinarily sold as aforesaid, whether manufAtured withill or 
beyond the limits of the Colony, which have not conspi- 
cuously stamped in English numerals on each piece the. 
length thereof in standard yards, or in standard yards and a 
fraction of such a yard, according to the real length of the 
piece, shall be guilty of an ofrence a; rainst this Ordinance. 

" Provided always that nothing in this vub-section contained 
shall apply to any piece-goods manufactured within the 
limita of the Colony by hand labour only. " 

2 In the twelfth line of sub-section (1) of section 15 of tho 
principal Ordinance, after the words "or produced ý' and 
before thn words "are hereby prohibited " shall be inserted 
the-words "and also all piece-goods such as are ordinarily 
sold by the length or by the piece, vhich have not con- 
spicuously stamped in English numerals on each piece the 
length thereof in standard yards, or in standard yards and ýi 
fraction of snch a yard, accordingý to the real length of the 
piece. " 

3 This Ordinance shall come into operation from . and 
after such date as the Governor shall appoint by Proclamation 
published in the Government Gazette, and, maybe cited 'as 
st The Merchandise Marks Ordinance, 1892, " and this Ordi- 
nance and the principal Ordinance may be cited collecdvelT 
as "The Merchandise Marks Ordinances, 1888 and 1892. " 

Passed in Council the Twenty-si; Kth day of Octobt-r, Oiw 

Amendment of 
OrdinmiceNo. 1S 
of 1888. 

SeCtidn 3, AN W 
offelloes as to 
trade marks and 
trade 
descriptionri. 

Section 15, as to 
prohibition in 
importation. 

Ahort sitlo. 

thousand Eight hundred and Ninety-t-, i o. 
H. L. UaAWFORDp 

Clerk to the Council. 
Assented to by His Excellency the Governor the 

Second day of November, One thonsand Eight huri(Ifed and 
Ninety-two, 

B. NOEL IVALKER, 

Colonial Secretary, 

.. _. .... 
:. 
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No. 14. -1888. 
jku 

Ordinance providing for the Registration of Trade Marks. ' 

jkRTHUR 
GORDON. 

IIEREAS it is expedient to provide for the registration 
of trade marks inthis Island : Belt therefore enacted 

by the Governor of Ceylon, by and with the advice and 
1ý4 consent of the Legislative Council thereof, as follows : - 

1 This Ordinance may be cited as "The Trade Marks 
0 1883" ; 'and it shall come into operation at such rdin' ancet 
time as the Governor shall appoint -by Proclamation to be 

published in the Government Gazette. 
Preliminary. 

2 In and for the purposes of this Ordinance, unless the 

context otherwise requires-- 
Person " includes a body corporate. 

-Colonial Secretary " includes any assistant to the Colonial. 
Secretary to the extent to vhich he may be authorised by 
general or special order of the Governor to discharge the 
functions of the Colonial Secretary under this Ordinance. ' 

"Prescribed " means prescribed by the Schedule to this 
Ordinance or by general rules under or within the meaning' 
of tljjs Ordinance. 

11 The Court " means the District Court of Colombo. 
X 99 trade mark " must consist of, or contain at least, one of 

the following essential particulars 
(a) A name of an individual or firm printed, impressed, 

stamped, branded, or woven in some particular 
and distinctive manner; or 

(6) A written signature or copy of a written signature of 
the individual or firm applying f or registration 
thereof as a trade mark; or. 

(c) A distinctive device, mark, stamp, brand, heading, 
label, ticket, or fancy word or words not in 
common use. 

There may be added to any one or more of these parti- 
culars, any letters, words, or figures, or combina- 
tion of letters, words, or figures, or any of them. 

Registration qf Trade Marks. 
3 (1) Any person claiming to be the proprietor of a trade 

mark may by himself or his agent apply to the Colonial 
Secretary for an order for the registration thereof. 

(2) -The application must be made in the prescribed form, 
and must be accompanied by not less than three representa- 
tions of the trade mark. 

(3) The applicant must state the particular goods or classes 
of goods in connection with which he desires the trade mark 
to be registered. 

(4) The application must be left with, or sent by post to, 
the Colonial Secretary. 

(5) The date of the delivery or receipt of the application 
shall be endorsed thereon, and recorded in the'Colonial 
Secretary's Office. 

Vreamble. 

Short title. 
Commencement. 

Interpretation 
clause : 

Person. " 
Colonial 

Secretary. " 

- rrescribecL" 

The CourL" 

Tmde mark. " 

Application for 
registration. 
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Colonial 4 (1) Upon such application as aforesaid, the Colonial Secretary may 
make order for 

Secretary may, after such inquiry as he thinks fit, and subject 
registration. to the provisions hereinafter contained, make an order 

authorising the registration of the trade mark. 
(2) When an order has been made under this section, the Colonial Secretary shall cause the trade mark to be registered in a book to be kept by him for that purpose, and to be balled 

the Register of Trade Marks. 
(3) The date of registration shall be recorded in the said 

register. 
Limit of time 5 Where registration of a trade mark shall not be cona. for proceeding 
, ith, pplicatio, 

pleted -within twelve months from the date of the application, 
. by reason of default on the part of the applicant, the applica- 

tion shall be deemed to be abandoned. 
Connection of 6 A. trade mark must be registered for particular goods or trade mark 
with goods. classes of goods. 
Registration of 
9 series of 

7 When a person claiming to be the proprietor of several 
. marks 

trade marks, which, while resembling each other in the 
. material particulars thereof, yet differ in respect of (a) the 

statement of the goods for which they are respectively used 
or proposed to be used, or (b) Statements of numbers, or (c) statýments of price, or (d) statements of quality, or (e) 
statements of names of places, seeks to register such trade 
marks, they may be re-istered as a series in one registration. " A series of trade marks shall be assignable and transmissible 
only as a whole, but for all other purposes each of the trade 
marks composing a series shall be deemed and treated as 
registered separately. 

Trade marks may 
be registered in 

8 A. trade mark may be registered in any colour, and 
any colour. such registration shall, subject to the provisions of this 

Ordinance, confer on the registered owner the exclusive 
right to use the same in that or any other colour. 

Advertisement of 9 Every application for registration of a trade mark 
applicatiolL under this Ordinance shall, as soon as may be after its receipt, 

be advertised by the Colonial Secretary in the Government 
Gazette and in one or more of the local newspapers. 

Opposition to 10 (1) Any person may within two months of the adver- 
registration. tisement of the application, give notice in duplicate to the 

Colonial Secretary of opposition to registration of the trade 
mark, and the Colonial Secretary shall send one copy of such 
notice't6 thi applicant. 

(2) 'Within two months after receipt of such notice, or such 
further time as the Colonial Secretary may allow, the applicant 
may send to the Colonial Secretary'a counter-statement in 
duplicate of the grounds on which he relies for his applica- 
tion; and if he does not do so shall'be deemed to have 
abandoned his application. 

C C, 
V If the applicant sends such counter-statement, the 

o onial Secretary shall furnish a copy thereof to the person 
who gave notice of -opposition, and shall require him to give 
security in such manner and to such amount as the Colonial 

Ii 
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Secretary may require for such costs as may be awarded in 

respect of such opposition ; and if such security is not given 
, ithin fourteen days after such requirement was made or 

sucli further time as the Colonial Secretary may allow, the 

opposition shall be deemed to be withdrawn. 
ve notice of opposition duly gives (4) If the person who ga 

snch. security as aforesaid, the Colonial Secretary shall inform 
the applicant thereof iii -writing, * and thereafter the case shall 
be deemed to stand for the determination of the court. 

When a case stands for the determination of the 
court under the provisions of the last preceding section, the 
Colonial Secretary shall require the applicant, within one 
month or such further time as the Colonial Secretary may 
allow, to make a written application to the court for an order 
that, notwithstanding the opposition of which notice has 
been given, the registration of the trade mark be proceeded 
with by the Colonial Secretary, or to take such other pro- 
ceedings as may be proper and necessary for the determina- 
tioll of the. case by the court. 

(2) The applicant shall thereupon make his application or 
take such other pr6ceedings as aforesaid, within the period 
of one month above-named, or such further time as the 
Colonial Secretary may allow, and shall also within the like 
period give notice thereof to the Colonial Secretary. 

(3) If the applicant shall fail to make such application or 
to take such other proceedings, of which failure the non- 
receipt by the Colonial Secretary of the said notice shall be 
safficient proof, the applicant shall be deemed to have 
abondoned his application. 

Casehowbrought 
bef ore coartý 

12 A trade mark when registered shall be assigned and Assignment and 
transmission of transmitted only in connection with the good-will of the traae mark. business concerned in the particular goods or classes of goods for which it has been registered, and shall be determinable 

with that good-will. 
13 Where each of several persons claims to be registered Conflicting 

as proprietor of the same trade mark, the Colonial Secretary claims to 
may refuse to register any of them until their rights have registration. 
been determined according to law; and the Colonial Secretary 
may require the claimants to submit their rights to the 
court. 

14 The manner in which the rights of such claimants Sabmission to 
may be submitted to - the court shall, unless the* court other- court Of 

, onffl, ting wise order, be by a special case, and such special case, which laims. shall be subject to a stamp duty of one rupee, shall be filed 
and proceeded with in like manner as any other special case 
submitted to the court, or in such other manner as the court may direct. The special case may be agreed to by the Settlement of 
claimants, or if they differ may be settled by the Colonial special case. 
Secretary on payment of the prescribed fee. 

15 (1) Except where the court has decided that two or Restrictions on more persons are entitled to be registered as proprietors of registrotion. 
the same trade marl; the Colonial Secretary shall not register 
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in respect of the stame goods or description of goods a trade 
mark identical with one already on the register with respect to such goods or description of goods. 

(2) The Colonial Secretary shall not registerwith respect to the same goods or description of goods a trade mark so nearly resembling a trade mark already on the register with 
respect to such goods or description of goods as to be 
calculated to. jaueiye. 

I Farther 16 It shall not be lawful to register as part of, or in 
restriction on combination with, a trade mark any words the exclusive use registration. of whiclr would, by reason of their being calculated to deceive 

or otherwise, be deemed disentitled to protection in a court 
of justice, or any scandalous design. 

Power to 17 (1) Nothing in this prdinance shall be construed to 
provide for entry prevent the Colon"ial Secretary entering on the register, in on register of 
common marks the prescribed -manner, and subject to the prescribed con. 
as addition to ditions, as an addition to any trade mark- 
trade marks. (a) in the case of an application for registration of a trade mark used before the coming into operation 

of this Ordinance-any distinctive device, mark, 
stamp, brand, heading, label, ticket, letter, word, 
or figure, or combination of letters, words, or 
figures, though the same is common to the trade 
in the goods with respect to which the application 
is made; 

(b) in the case of an application for registration of a 
trade mark not used before the coining into 
operation of this Ordinance-any distinctive word 
or combination of words, though the Sams is 
common to the trade in the goods with respect to 
which the application is made. 

(2) The applicant for entry of any such common particular 
or particulars must, however, disclaim in his application any 
right to the exclusive use of the same; and a copy of the 
disclaimer shall be entered on the register. - (3) Any device, mark, stamp, brand, heading, label, ticket, 
letter, word, figur6, or combination of letters, words, or 
figures, which was or were, before the coming into operation 
of this Ordinance, publicly used by more than three persons 
on the same or a similar description of goods, shall, for the 
purposes of this section, be deemed common to the trade in 
such goods. 

Effect of Begistration. 
Registration 18 Registration of a trade mark shall be deemed to be 
equivalent to equivalent to public use of the trade mark. 
public use. 19 The registration of a person as proprietor of a trade Right of first 
proprietor to mark shall be priynd facie evidence of his right to the 
exclusiTe use of exclusive use of the trade mark, and shall, after the expiration 
trade mark. of five years from the date of the registration, be conclusive 

evidence of his right to the exclusive use of the trade mark, 
subject to the provisions of this Ordinance. 
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0A person shall 'not be entitled to institute any pro- 
d f t 

Restrictions on amages o recover or ceeding in a civil court to prevent or actions for 
efý the infringement of a trade mark, unless, in the case of a infringement, 

and on defence 
trade mark capable of being registered under this Ordinance to action in 

agistered in pursuance of this Ordinance ; or, in I,., Is been re certain cases. 
the case of any othei trade mark in use before the coming 
into operation Of this Ordinance, registration thereof, under 

Ordinance, has'been refused. The Colonial Secretary i th s 
ln; yy, on request, and on payment of the prescribed fee, grant 

uch registration has been refused. a certificate that s0 
Begister of Trade Marks. 

f 21 There shall be kept at the Colonial Secretary's office a Register of trade 
' book called the register of trade marks, wherein shall be marks. 

entered the names and addresses of proprietors of registered 
trade marks, notifications of assignments, and of transmissions 
of trade marks, and such other matters as may be from time 
to time prescribed. 

9,2 (1) At a time not bein. g less than two months nor Removal of trade 
more than three months before the expiration of fourteen marks after 
years from the date of the registration of a trade mark, the fourteen years 

unless fee paid. Coloilial Secretary shall send notice to the registered pro- 
prietor that the trade mark will be removed from the 
rc, (,,! ster unless the proprietor pays to the Colonial Secretary 
before the expiration of such fourteen years (naming the 
date at which the same will expire) the prescribed f ee ; and if 
such fee be not previously paid, the Colonial Secretary shall, 
at the expiration of one month from the date of - the giving 
of the first notice, send a second notice to the same effect. 

(2) If such fee be not paid before the expiration of such 
fourteen years, the Colonial Secretary may, after the end of 
three months from the expiration of such fourteen years, 
remove the mark from the register; and so from time to 
time at the expiration of every period of fourteen years. 

(3) If before the expiration of the said three months the 
re(yistered proprietor -pays the said f ee together with the addi- 
tional prescribed fee, the Colonial Secretary may, without 
removing such trade mark from the register, accept the said 
fee as if it had been paid before the expiration of the said 
fourteen years. 

(4) Where after the said three months a trade mark has 
been removed from the register for non-payment of the 
prescribed fee, the Colonial Secretary may, if satisfied that it 
is just so to do, restore such trade mark to the register on 
payment of the prescribed additional fee. 

(5) Where a trade mark has been removed from ihe 
register for non-payment of the feA, or otherwise, such trade 
mark shall, nevertheless, for the purpose of any application 
for registration during the five years next after the date of 
such removal, be deemed to be a trade mark which is already 
registered. 

General. 
23 There shall not be entered in the register kept under Trust not to be 

entered In this Ordinance, or be receivable by the Colonial Secretary, register, any notice of any trust expressed, implied, or constructive. 
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Refusal to 24 The Colonial Secretary may refuse to register a trade 
register in mark of which the use would, in his opinion, be contrary to 
certain cases. law or morality. 
Entry of 25 Where a person becomes entitled by asssignment 
assignments and , transmission, or other operation of law to a registere4 trade 
transmisnions in 
reglAter. mark, the Colonial Secretary shall, on request, and on proof 

of title to his satisfaction, cause the name of such person to 
be entered as proprietor of the trade mark in the register of 
trade marks'. The person for the time being entered in the 
register of trade marks as proprietor of a trade mark shall, 
subject to any rights appearing from such register to be 
vested in any other person, have power absolutely to assign, 
grant licel: lses as to, or otherwise deal with, the same, and to 
give effectual receipts for any consideration for such assign. 
ment, license, or dealing. Provided that any equi lea in 
respect of such trade mark may be enforced in like manner 
as in respect of any other personal property. 

Inspection of 26 The register kept under this Ordinance shall at all con. 
and extracts venient times be open to the inspection of the public, subject 
from register. to such regulations as may be prescribed ; and certified 

copies, sealed with the seal of the Colonial Secretary's office, 
of any entry in any such register shall be given to any 
person requiring the same, on payment of the prescribed fee. 

Sealed copies to 27 Printed or written copies or extracts purporting to be 
be received in certified by the Colonial Secretary, and sealed vith the seal 
evidence. of the Colonial Secretary's office, of or from any document, 

register, and other book filed or kept under this Ordinance 
in. the said office, shall be admitted in evidence in all courts 
in this Colony, and in all proceedings, without further proof 
or production of the originals. 

Rectification of 28 (1) The court may, on the application of any person 
register by aggrieved by the omission without sufficient cause of the 
court. name of any person from the register kept under this Ordi- 

M nance, or by any entry made without sufficient cause in any 
such register, make such order for making, expunging, or 
'varying the entry as the court thinks fit ; or the court may 
refuse the appli6ation; and in either case may make such 
order with respect to the costs of the proceedings as the 
court thinks fit. 

(2) The court may in any proceeding under this section 
decide any question that it may be necessary or expedient to 
decide for the rectification of a register, and may direct an 
issue to be tried for the decision of any question of fact, and 
may award damages to the party aggrieved. 

(3) Any order of the court rectifying a register shall 
direct that due notice of the rectification be given to the 
Colonial Secretary. 

Power to correct 29 The Colonial Secretary may, on request in writing, 
clerical errors. accompanied by the prescribed fee- 

(a) correct any clerical error in or in c6nnection with 
an application for the registration of a trade 
mark : or 
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(b) correct any clerical error in the name, style, or 
address of the registered proprietor of a trade 
mark ; or 

(c) cancel the entry or part of the entry of A trade mark 
on the register: Provided that the applicant 
accompanies his request by an affidavit made by 
himself, stating his name, address, and calling, and 0 that he is the persou whose name appears on the 
register as the proprietor of the said trade mark. 

30 (1) The registered proprietor of any registered trade 
inark MaY apply to the court for leave to add to or alter such 
niark in any particular, not being an - essential particular 
within the meaning of this Ordinance ; and the court may 
refuse or grant leave, on such terms as it may think fit. 

(2) Notice of any intended application to the court under 
this section shall be given to the Colonial Secretary by the 
applicant ; and the Colonial Secretary shall be entitled to be 
heard on the application. 

(3) if the court grants leave, the Colonial Secretary shall, 
on pro? f thereof, and on payment of the prescribed fee, cause 
the register to be altered in conf ormity with the order of leave. 

0 
31 Every application made to the court under section 11, 

28, or. 10 shall be subject to a stamp duty of one rupee, and 
all proceedings thereunder shall be conducted in such manner 
us tile court may direct. 

32 The minimum stamp duties chargeable in the district 
courts in civil proceedings under the provisions of the 
Ordinance for the time being in force relating to stamps shall, 
so far as the same may be applicable and except as herein 
otherwise provided, be charged in all proceedings in the court 
under, this Ordinance. But in no case shall the Colonial 
Socretary be required to use any stamp or be charged with 
any stamp duty. 

33 Every judgment or order by the district court under 
this Ordinance shall be subject to an appeal to the Supreme 
Court, and such appeal shall be subject to the same rules 
which govern interlocutory appeals from district courts; and 
the minimum stamp duties charg*eable in the Supreme Court 
under the provisions of the Ordinance for the time being in 
force relating to stamps shall, so far as the same may be 
applicable, be charged in all proceedings relating to or in 
connection with such appeal. 

. 34 'Where any discretionary power is by this Ordinance 
given to the Colonial Secretary, he shall not exercise that 
power adversely to the applicant for registration of a trade 
mark without (if so required within the prescribed time by 
the applicant) giving the applicant an opportunity of being 
heard personally or by his agent. 

35 The Colonial Secretary may, in any case of doubt or difficulty arising in the administration of aay of the provisions 
of this Ordinance, apply to the Attorney-General or Solicitor- 
General for directions in the matter. 

Alteration of 
registered trade 
xna rk. 

Applications to 
be stamped. 

Stamp duties. 

Appesl. 

Exercise of 
discretionary 
power by 
colonial 
Secretary. 

Colonial 
Secretary 
may take 
directions of 
law officers. 
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Certificate of 36 A certificate purporting to be under the hand Of the 
Colonial Colonial Secretary as to any entry, matter, or thing which he Secretary w be is authorised by this Ordinance, or any general rules made evidence. thereunder, to make or do, shall be primd facie evidence of the entry having been made, and of the contents thereof, and 

of the matter or thing having been done or left undone. 
Applications and 37 (1) Any application, notice, or other document 
notices by post. authorised or required to be left with or sent to the Colonial 

Secretary, or to any other person under this Ordinance, may 
be sent by a registered letter through the post; and if so sent 
shall be deemed to have been so left or given respectively at 
the time when the letter containing the same would be 
delivered in the ordinary course of post. 

(2) In proving such service or sending, it shall be sufficient 
to prove that the letter was properly addressed and registered 
at the post office. 

Provision as to 38 Whenever the last. day fixed by this Ordinance, or by 
public holidays. any rule f or the time being in f orce, f or leaving any document 

%vith, or paying any fee to the Colonial Secretary, shall fall on 
a public holiday, it shall be lawful to leave such document or 
to pay such fee on the day next following such public holiday, 
or holidays if two or more of them occur consecutively. 

Case of in"ant, '39 If any person is, by reason of infancy, lunacy, or other lituatic, kc. inability, incapable of making, any affidavit or doing any thin,, ' 
required or permitted by this Ordinance, or b7 any rules 
made under the authority of this Ordinance, then the guardian 
of such incapable person, or if there be none, any person 
appointed by any court possessing jurisdiction in respect of 
the property of incapable persons, upon the. petition of any 
person on behalf of such incapable person, or of any other 
person interested in the making of such affidavit or doing 
such thing, may make such affidavit, or an affidavit as nearly 
coYresponding thereto as circumstances permit, and do such 
thing in the name and on behalf of such incapable person; 
and all acts done by such substitute shall, for the purposes 
of this Ordinance, be as effectual as if done by the person for 
whom he is substituted. 

Governor may 40 (1) The Governor in Executive Council may from 
make rules, &c., time to time make such general rules, prescribe such forms, 
under this 
Ordinance and do such things as he thinks expedient, subject to the 

. provisions of this Ordinance- 
(a) for regulating the practice of registration under this 

Ordinance; 
(b) f or classifying goods for the purposes of trade marks; 
(c) for prescribing the fees payable in respect of appli- 

cations and registration and other matters under this 
Ordinance, and the mode of payment of the same. 

(d) generally for regulating all things by this Ordinance 

placed under the direction or control of the Colo- 

nial Secretary. 
(2) Any rules made in pursuance of this section shall be 

published in the Government Gazette, and it shall be lawful 
for the Governor, in Executive Council, by proclamation to 
be published in the Government Gazette, to alter, amend, or 
revoke any such rules. 
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iýw" Trade -. 11ar7cs registered in Great Britain. ýýProtecho)' Of 
jý' (1) &uy person who his registered a trade mark in 
ýý 41 
wreat Britain shall be'entitled to registration of his trade 

'r-j k under this Ordinance in priority to other applicants 
VIDSr ýItnd such registration shall have the same date as the date of 
ýJhe upplication for registration in Great Britain. 

provided th-at his application is made within four months 
Vjrým Ills applying for protection in Great Britain. 
11 V? provided that nothing in this section contained shall entitle 
rpo proprietor of the trade mark to recover damages for 
Iýjnfrjngements happening prior to the date of the actual 
rivgIstration of his trade mark in this Colony. 

The use in this Colony during the period aforesaid of 
ýthe trade mark shall not invalidate the registration of the 
Etrudo mark. 

(3) Tile application for the registration of a trade-mark 
t-`ýndcr this section must be made in the same manner as an 
! ý'ordlnary application under the Ordinance. 

Providt-d that any trade mark, the registration of which 
, ýjus been (luly applied for in Great Britain, may be registered 

der this Ordinance. 
ofences. 

42 (1) If any person makes or causes to be made a false 
f- intry in the recrister kept under this Ordinance, or a writing C ýý, `Jjtlsoly purporring to be a copy of an entry in any such 
ýregjdtor, or produces, or tenders, or causes to be produced or 
N'tanderod in evidence any such writing knowing the entry L"o'r writin,,; to be false, he shall be guilty of an offence, and K- i;, ýUjjjSjjcd with simple or rigorous imprisonment for a term 

not exceeding seven -years. 
(2) Any persori. who describes any trade mark applied to 

nrticle sold by him as registered, which is not so, shall 
bey ujity of an. offence, and liable on conviction to a fine not g 
excoeding fifty rupees. A person shall be deemed, for the 

`. purposcs of this section, to describe that a trade mark is 
i-jogistared, if he sells the article -with the word "registered, " 

or any word or words expressing or implying that registra- flon has been obtained for the article, stamped, engraved, or impressed on, or otherwise applied to, the article. 
(3) Any person who, without the authority of Her Majesty, 

or any of the Royal Family, or of any Government depart- 
niont, assumes or uses in connection with any trade, business, 
calling, or profession the royal arms or arms so nearly 
resembling the same as to be calculated to deceive, 4n such a 
nuannor as to be calculated to lead other persons to believe 
that he is carrying on his trade, business, calling, or profession by or under such authority as aforesaid, shall be guilty of an ofrence, and liable on conviction to a fine not exceeding one hundred rupees. 

Registration of 
Britiqh tmde 
inarks. 

Off ences. 
FalsifLeation of 
entries in 
register. 

Falsely 
describing 
trade mark as 
registered. 

Unauthorised 
assumptioa of 
royal arms. 

43 All offences under this Ordinance are hereby declared offences to be " non-cognizable " and 11 bailable, " within the meanin non-cognizable 9 
and bailable. of those terms as defined in section 3 of the Criminal Proce- duro Code, 1883. 
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SbHEDULE. 

FoRix ov APPLICATION FOR REGISTRATION OF TRADE MARK. 

(One representation to be fixed within this square, and two others on 
separate sheets of foolseap of same size. ) 

(Representations of a larger size may be folded, but must be mounted 
upon linen and affixed hereto. ) 

You are hereby requested to register the accompanying trade mark [in Class -, 
Iron in bars, sheets, and plates; in Class -, Steant Engines and Boilers, and in Class 
-, Warming Apparatus] in the name of -(a), who claims to be the proprietor 
thereof. 

Registration Fees enclosed, Rs. 
To the Hon. the Colonial Secretary, 

Colonial Secretary's Office, Colombo. 
(Signed) 

(a) Here insert legibly the name, address, and business of tile individual or firm. 
Xote. -State whether the trade mark has or has not beeu ia use before the coming into opera. 

tion of this Ordinance. 

Passed in Council the Twenty-first day of December, One thousand Eight 
hundred and Eighty-eight. 

A. M. AsuxoRE, 
Acting Clerk to the Council. 

Assented to by His Excellency the Governor the Twenty-second day of 
December, One thousand Eight hundred and Eighty-eight. 

E. NOEL WALKER, 
Colonial Secretary. 
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TRADE MARKS ORDINANCE, NO. 4 OF 1890 
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No. 4. -1890. 
An Ordinance to amend "The Trade Marks' Ordinance, 1888. " 

IRMuR GORDON. 
Preamble. HEREAS it is expedient to amend 11 The Trade INIarks W 

Ordinance, 1888, " hereinafter referred to as the 
principal Ordinance: Be it therefore enacted by the 
Governor of Ceylon, by and with the advice and consent 
of the Legislative Council thereof, as follows. - 

AmeudmenLS 1 For the definition of "a trade mark" in section 2 of, 
of Ordtnan,. *e 
No. 14of 16SS. the principal Ordinance beginning with the words 11 a trade 

ark must consist of " and ending with the words 11 any of Iti 
tI- qa" shall be substituted the following : (. - 

trade mark' must consist of or contain at least Section 2, as to 
one of the following essential particulars -- tmele mark. 

(a) & name of an individual or firm printed, impressed, 
or woven in some particular and distinctive 
manner; or 

(b) a written signature or copy of a written signature 
of the individual or firm applying for registration 
thereof as a trade mark; or 

(c) a distinctive device, mark, stamp, brand, heading, 
label, or ticket; or 

(d) an invented -word or invented words ; or 
(e) a word or words havino, no reference to the chame- 

ter or quality of tiýe - goods, and not being a M geographical name. 
(2) There maybe added to any one or more of the 

essential particulars mentioned in sub-section 1 any 
letters, 'words, or figures, or combination of letters, 
words, or figures, or any of them, but the applicant 
for registration of any such additional matter must 
state in his application the essential particulars of 
the trade mark, and must disclaim in his application 
any right to the exclusive use of the added matter. 
and a copy of the statement and disclaimer shall 
be entered in the register. 

Provided as follows : - 
(a) A person need not under sub-section 2 disclaim his 

own name or the foreign equivalent thereof, or 
his place of business, but no entry of any Such 
name shall affect the right of any owner of the 
same name to use that name or the foreign equi- 
valent thereof. 

(b) Any special and distinctive word or words, letter, Section 4, as to 
figure, or combination of letters and figures used application for 
as a trade mark before the coming into operation 0 

tmtion. 

of -this Ordinance may be registered as a trade 
mark under this Ordinance. " 

2 To section 3 of the principal Ordinance the follow- 
! no, sub-sectiou shall be added 

"(6) When an applicant for the registration of a trade 
mark is out of the Island at the'time of making 
the application, he shall give the Colonial Secre- 
tary anaddress for service in the Island, and if he 
fails to do so the application shall not be proceeded 
with until the address has been given. " 

I 

4 

3 In section 5 of the principal Ordinance, for the words Section 5, as to 
the application shall be deemed to be abandoned " shall be limit of time for 

substituted the words 11 the Colonial Secretary shall gi proceeding with ve applicution. notice of the non-completion to the applicant or to his agent, 
and if at tbe: expiration of fourteen days from that notice, or 
of such further time as the Colonial Secretary may in special 
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cases permit, the registration is not completed, the 'LPPI! ca. tion shall be deemed to be abandoned. " 
Section 8, as to 4 In section 8 of the principal Ordinance, the Nvords colour of trade or colours " shall be added after the. word " colour " in marks. each place where that -word occurs. 
Section 9, as to 5 In section 9 of the principal Ordinance, tafter tile advertisement of 
applirntions. words 11 local newspapers " shall be added the Words 

11 unless the Colonial Secretary refuse to entertain the 
application. " 

Section 10, aq to 6 (1) (a) In sub-section 1 of section 10 of the princi. 
opposition to 
registratinn. pal Ordinance, for the words 11 two months" shall be 

substituted the words 11 one month, or such further time not 
exceedina three months as the Colonial Secretary may allow.,, 0 (b) In sub-section 2 of the same section, for the words 

two months " shall be substituted the words " one month. vt 
(2) To the same section of the principal Ordinance the 

following sub-sections shall be added 
(5) If the applicant abandons his application after 

notice of opposition in pursuance of this section, 
he shall be liable to pay to the opponent such 
costs in respect of the opposition as the Colonial 
Secretary may determine to be reasonable. 

(6) Where the opponent is out of the Island he shall 
give the Colonial 'Secretary an address for ser7ice 
in the Island. " 

Section 15, as 7 In sub-section 2 of section 1.5 of the principal to restrictions on 
registration. 

Ordinance the following words shall be added at the begin- 
ning of the sub-section, namely, 11 except as aforesaid, " and 
for the words 11 so nearly resembling" shall be substituted 
the words 11 having such resemblance to. " 

Section 16, w to 8 In section 16 of the principal Ordinance the word 
restriction on 
registration. 

64 exclusive " shall be omitted. 
Section 17, as to 9 For sub-section 2 of section 17 of the principal trade markq. Ordinance the following sub-section shall be substituted, 

namely 
(2) The applicant for registration of any such addition 

must, however, state in his application the 
essential particulars of the trade mark, and must 
disclaim in his application any right to the 
exclusive use of the added matter, and a copy of 
the statement and disclaimer shall be entered on 
the register. " 

Provided that a person need not under this section 
disclaim his own name or the foreign equivalent 
thereof, or his place of business, but no entry of 
any such name shall affect the right of any owner 
of the same name to use that name or the foreign 
equivalent thereof. " 
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10 For section 18 of the principal Ordinance, the 
following section shall be substituted, namel7: - 

,,. kpplication for registration of a trade mark shall be 
deemed to be equivalent to public use of the trade 
mark, and the date of the application shall, for the 
purposes of this Ordinance, be deemed to be, and 
as from the t-wenty-second clay of December, one 
thousand eiglýt hundred and eighty-eight, to have 
been the date of the registratiL. " 

After section 20 of the principal Ordinance the 
following section shall be added and numbered 20 (a) 

II-aniely : - 
44In an action for infringement of a registered trade 

markthe court or a judge may certify that the 
right to the exclusive use of the trade mark came 
in question, and if the court so certifies, then in 
any subsequent action for infringement the 
plaintiff in that action, on obtaining a final order 
or judgment in his favour, shallohave his full 0 
costs, charges, and expenses, as between proctor and 
client, unless the court trying the subsequent action 
certifies that he ought not to have the same. " 

Section 18, as to 
effect of 
application for 
registration. 

Certificate as to exclusive use, 
find co. sts thereon. 

12 (1) In sub-section 5 of section 22 of the principal Section 22), as to 
Ordinance, for the -words "the five years" shall be substituted removal of trade 

mark from the tile words 11 one year. " register. 
(2) To the same sub-section the following words shall be 

added ; namely, "I unless it is shown to the satisfaction of the 
Col6nial Secretary that the non-payment of the fee arises 
from the death or bankruptcy of the registered proprietor, or 
from his having ceased to carry on business, and that no 
persun claiming under that proprietor or under his bank- 
raptcy is using the trade mark. " 

13 In section 25 of the principal Ordinance, after the Nvords Section 23, as to 
"subject to" shall be added the Nvords "the provisions 

" 
entry of 
assignments, kc. 

of this Ordinance and to. 0 
14 In section 26 of the principal Ordinance, after the words Section 26, as to 

subject to " shall be added the -words " the provisions of inspection. 
this Ordinance and to. " 

15 To section 29 of the principal Ordinance, the following Section 29, as to 

sub-section shall be added; namely, 11 (d) Permit an appli- correction of 

cant for registration of a trade mark to amend his application errors. 
by omitting any particular goods or classes of goods in 
connection with which he has desired the trade mark to be 
registered. " 

16 After section 39 of the principal Ordinance, the Fees. 
following section shall be added and numbered 39 (a), 
namely : - 

There shall be paid, in respect of applications and regis- 
tration and other matters under this Ordinance, such 
fees as may from time to time be prescribed by the 
Governor in Executive Council. 
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Construction of 17 The principal Ordinance shall as from the commenji 
principal ment of this Ordinarýce take effect subject to the additioll 

e. 
Orai. ance. omissions, and substitutions required by this Ordinance b 

nothing in this Ordinance shall affect the -validity of aný act', t 
done, right acquired, or liability incurred before te co 
mencement of this Ordinance. 

Commencement 18 This Ordinance shall commence and come into opem, 
of Ordinance. tion on the first day of July, one thousand eight hundred 

and ninety. 
Short title. 19 This Ordinance may be cited as 11 The Trade Ifarkql 

Ordinance, 1890, ". and this Ordinance and the principal Ordi. 
nance may be cited collectively as "The Trade Alarks' 
Ordinances, 1888 and 1890. " 

Passed in Council the Sixteenth day of April, one 
thousand Eight hundred and Ninety. 

A. R. DAwso.,;, 
Acting Clerk to the Council. 

Assented to by His Excellency the Governor the Twenty. 
sixth day of April, One thousand Eight hundred and Ninety. 

E. NOEL WALKER, 
Colonial Secretary. 
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TRADE MARKS AMENDMENT ORDINANCE, NO. 6 OF 1904 

351 



No. 6 of *1904. 
&nee to amend the Law relating to the Registration 

r) 0 
of Trade Marks in Ceylon. 

, 
EIEREIS it is expedient to amend the law relating to rreamblo 

the registration of trade marks in , Ceylon: Be it 
)re enacted by the Governor of Ceylon, by and with 
vice and consent of the Legislat! Te Council thereof, 

'his Ordinance may be cited as 11 The Trade Marks Short title. 
Iment Ordinance, 1904;, " and shall be read and con- 
as one with "The Trade Marks Ordinance, 1888'? 

iatter ref erred to as 11 the principal Ordinance "), and 
rdinance and the principal Ordinance and the Ordi- 
No. 4 of 1890 may be cited together as "The Trade 

. 
Ordinances, 1888 to 1904. " 

n lieu of section 41 of the principal Ordinance Addition to 
principal ilowing 

sections shall be substituted, and * shall be Ordinance of ýred respectively 41 A and 41 B: section regarding 
A, If His Majesty is pleased by Order in Council to international 

arrangements y the provisions of section 103 of 11 The Patent Designs for protection of Trade Marks Act, 1883, " to Ceylon, then any person trade marks. 
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Provision for 
intercolonial 
Rrrangements. 

who has applied for protection for any trade Mark in the United Kingdom or in any foreign state *wiEh the Govern. 
meut of which His Alajesty has made an arrangeuleut 
under the said section for the mutual protection oif trade 

, marks shall be entitled to registration of his trade naa, 11 under this Ordinance in priority t6 other applicauts ; and such registration shall have the same date as the appl,. 
cation in the United Kingdom or such foreign state, as the 
case may be. 

(2) Such application shall be made Nvithin four montb, 
from such person applying for protection in the Unit,, d Kingdom or in the foreign state Nvith vhIch the arrange. 
ment is in force. 

(3) I'Tothing in this section contained shall entitle 
the proprietor of a trade mark to recover damages for 
infringements happening prior to the date of th " 0e actual 
registration-of his trade mark in this colony. 

(4) The use in Ceylon of a trade mark during the period 
aforesaid shall not invalidate the registration of the trade 
mark. 

(5) The application for the registration of a trade mark 
under this section shall be made in the same manner as 
an ordinary application under this Ordinance, but any 
trade mark the registration of which has been duly 
applied for in the country of origin may be registered 
under this Ordinance. 

(6) The provisions of this section shall apply only in- 
the case of those foreign states with respect to which His"; 
Majesty by Order in 0 Council shall have declared the 
provisions of the aforesaid section 1032 of the above recited 
Imperial Act to be applicable, and so long only, in the caio*-*.! 
of each state, as such Order continues in force with respect 
to that state. 

41B Whenever itappears to the Governorin xecuti 
Council that the Legislature of any British osse8sioll 
has made satisfactory provision for the protectioa izQ: 
such possession of trade marks registered in Ceyl n, 
Governor in Executive Council may by Procla att 
apply all or any of the provisions of the last precedinr' 
section relating to the protection of trade marl-s registered: 
in the United King-dom, with such variations or additio*r, 
(if any) as to the Governor in Executive Council ShRll, 

-, 
* 

seem fit to trade marks registered in such Britisb-V 
Possession. 

(2) An Order in Council under this section shall fro 
a : date to be mentioned in the Order take etlect as if iff I, 4-11 
provisions had been contained in this Ordinances but lbs 
Governor in Executive Coiinr. 11 may revolce any 
Order. 
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Preamble. 

Short title. 

No. 9 of 1906. 
An Ordinance to transfer to the Registrar-General the duti! 

assigned to the Colonial Secretary by 11 The Trade Marks 
Ordinances, 1888 to 1904 and by '- The Designs 

Ordinance, 1904. " 

W HEREA. S it is expedient that the duties issignedl 
the Colonial Secretary by 11 The Trade Marks Ord, 

nances, 1838 to 1904, " and by 11 The Designs Ordinano 
1904, " should be transferred to the Registrar-General : ý8' 
therefore enacted by the Governor of Ceylon, by and wit 

.0 the advice and consent of the Legislative Council therp. 
as follows - 

1 This Ordinance may be cited as "The Trade mari 
and Designs Ordinance, 1906, " and shall come into oper266 

at such date as the Governor, by Proclamation in the Govern- 
, nent Gazette, shall appoint. 

2 For the definition of the term "Colonial Secretary " Imendment of 
section 2 of both in section 2 of 11 The Trade Ilarks Ordinance, 1.888, " and in Ordinances with 

section 2 of "The Designs Ordinance, 1904, " there shall be regard to 
substituted the following definition, namely definitionof 

" Colonial &, Registrar " means the Registrar-General, and includes Secretary. 
any officer in the Registrar-General's Department 
to the extent to -*vhlch he may be authorized by 
general or special order of the Governor to dis- 
charge the duty of the registrar under this 
Ordinance. 

3 For the terms " the Colonial Secretary " and "the 
, 

Substitution of 
Colonial Secretary's Office? ' wherever they occur in either 11 Registrar- 
of the two above -named Ordinances or - in any marginal General " for 

11 Colonial 
note or schedule thereto, or in any amendin " 

Ordinance, Secretary" 
there shall be respectively substituted the terms "the regis- throughout 
trar " and " the registrar's office. " Ordinances. 

l4th March, 1906. 
li I 
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No. 15 of 1908. 
:4 An Ordinance to amend In certain parileulars The Trade 

Marks Ordinance, 1888.11 
EREAS it is expedient to amend the law relating to the Preamble. 
registration of trade marks in Ceylon: Be it therefore 

enacted by the Governor of Ceylon, by and -, iith the a'dvice and 
consent of the Legislative Council thereof, as f ollows 

I This Ordinance may be cited as "The Trade Marks Short title. 
'(Amendment) Ordinance, 1908, " and shall be rpad and con- 
'Etrued as one mith " The Trade 11arks Ordinance, ISSS 

Commencement. 

(hereinafter referred to as 11 the principal Ordinance "), and thil 
Ordinafice, the principal Ordinance, the Ordinance No. 4 of 1890, and " The Trade Marks (Amendment) Ordinance, 1904,11, 
may be cited together as 11 The Trade Marks Ordinances, 1s88 
to 1908. " 1 

2 This Ordinance shall come into force on such date as tb. ' 0 Governor shall, by Proclamation in the Govemment Gazette, 
ppoint. 
3 The foUouing sub-section shall be inserted in section 2 

of the principal Ordinance, as amended by section 1 of Ordi.; 
nance No. 4 of 1890, and shall be numbered (4): 

(4) Provided that- : 
(a) In respect of cotton piece goods and cotton yarr, 

(b) 

no -mark consistinj of aý word] or words 
(whether invented or otherwise) shallbe regis 
and no word or words shall be deemed 
distinctive in respect of such goods. 

In respect of cotton piece goods no 
of a line heading alone shall be 

mark consisting 
registered, and 

no ime J3. eading shaU be deemed to be distin(Aive 
in respect of such goods. 
registration of a cotton mark, that is to say, a' 

trade mark in respect of cotton goods Constitut-' 
ý classes 23,24, and 25 in schedule 3 of the' les 

made under section 40 (1) of the principal 
Ordinance, as amended by Ordinances Nos. 4 of 
1890,6 of 1904, and 9 of 1906, dated June 1,1906, 
and published in the Government Gazette, of 
June 1,1906, shall give any exclusive right to' 
the use of any word, letter, numeral, line heading, 
or any combination thereof. 

(C) No 

20th-October, *. 1908. . 
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Ordinance enacted by the Governor of Ceylon, with the advice 
. and consent of the Legislative Council thereof. 

No. 10 of 1915. 

An Ordinance to extend the Powers of the Governor In Council, 
during the continuance of the present hostilities, to'make 
Regulations an4 Rules under 11 The Patents Ordinance, 
1906,11 ' 11 The Designs Ordinance, - 1904, " and 11 The 
Trade Marks Ordinance, 1888. " 

]ROBERT CHALMERS. 

Preamble. HEREAS it is expedient to extend the powers of the NV 
Governor in Council, during the continuance of the 

present hostilities, to make regulations and rules under 
" The Patents Ordinance, 1906, " " The Designs Ordinance, 
1904, " and " The Trade Ilarks Ordinance, 1888 ": Be it 
therefore enacted by the Governor of Ceylon, by and with tho 
advice and consent of the Legislative Council thereof, as 
follows : 

Short title. I This Ordinance may be cited as " The Patents, Designs, 
and Trade Marks (Temporary Rules) Ordinance, No. 10 of 
1915. " 

Extension of 2 (1) The power of the Governor in Council under section 
powers of 
Governor i 52 of " The Patents Ordinance, 1906, " section 33 of " The 

" n Council to make 
The Trade Marks Designs Ordinance, 1904, " and section 40 of 

temporary Ordinance, 1888, " to make r6gulations and rules, shall include 

Togulatiorii and power to make regulations and rules and to do such things as 
ru lea. he thinks expedient for avoiding or suspending, in whole or 

in part, any patent or license, the person entitled to the benefit 

of which is the subject of any State at war with His Majesty; 
for avoiding or suspending the registration and all or any 
rights conferred by the registration of any design or trade 

mark the proprietor whereof is a subject as aforesaid ; for 

avoiding or suspending any application made by any such 
person under any of the said Ordinances; for enabling the 
Registrar to grant in favour of persons other than such persons 
as aforesaid, on such terms and conditions, and either for the 

whole term of the patent or registration or for such less period 
as the Registrar may think fit, license to make, use, exercise, 
or vend patented inventions and registered designs so liable 
to avoidance or suspension as aforesaid; and for extending 
the time within which any act or thing may or is required to 
be done under those Ordinances. 

(2) If the rules made under this Ordinance so provide, the 

rules or any of them shall have effect as from the passing of 
this Ordinance. 

(3) This Ordinance shall apply to nZy person resident or 
carrying on business in the Territory or State at war with His 
Majesty as if he was a subject of that State ; and the expr6ssion 

with " subject of any State at war -with His Majesty " shall , 
reference to a company, include any company the busirress 

whereof is managed or controlled by such subjects, or is carried 
on, wholly or mainly, for the benefit or on behalf of such 
subjects, notwithstai; ding that the company may be registered 
within His 11ajesty's Dominions ; and where a, patent has been 

granted to any person in respect of an invention declared in 
the application or any specification to have been communicated 
to him by some other person, that other person shall, for the 

purpose,; of this Ordinance, be deemed to be the person entitled 
to the bencrit of the patent, unless the contrary is proved. 

Passed in Council the Twenty-fourth clay of March, Oiio 
thougand Nine hundred and Fifteen. 

A. G. CLAYTON, 
Clerk to the Council. 

Assented to by His Excellency the Governor the Fourteenth 
day of April, 0e housand Nine hundred and F ifteen. 

R. E. STUBBS, 
Colonial Secretary. 
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Ordinance- No. 23 of, 018. 

An Ordinance to amend " The Trade Mar)Xs. Ordinance,, 1888. " 

[Date of Governor'a as8ent: December 10,. 1918. ) 
[Date of commencement : to be fixed by Proclamation. ] 

W. - H. M. &NNINa. 
W HEREAS it is expedient to amend Thd Trade, Marks Preamble.,. 

Ordinance, 1888" : Be it therefore enacted by the 
Governor of Ceylon, by and with the qdvice and consent of 
the Legislative Council thereof, as follovis 

14 This Ordinance. may -be cited as "The Trade Marks Short titleo. 
(Amendment) Ordinance, No. 23 of 1918, " and shall come 
into operation on such date as the Governor shall by Procla. 
mation appoint. 

2 For clause (c) of sub . 'section (4y of section 2 of the principal Substitution of 
Ordinance the folloydng clause shall be substituted: now clause (0) 

(c) No registration of a cotton mark, that is to say, a trade 
for elauso, (o) of 

sub-soetion(4)of 
raark in respect of cotton piece goods. or cotton yam in section 2 of the 
classes 23 and 24 in schedule 3 of the rules made under princip, l 
section 40 (1) of the principal Ordinance, as amended by Ordinance. 
Ordinances Nos. 4 of 1890,6 of 1904, and 9 of 1906, dated 
June 1,1906, and published in the Govemment Gazetti 
of June 1,1906, shall give any exclusive right to the uso 
of any word, letter, numeral, Ijine heading, or any combi- 
nation thereof. 

Passed in Council the Twenty-seventh day of November, 
One thousand Nine hundred and Eighteen. 

0. H. CoLLixs 
Clerk to the Co;; ýcif. 

Assented to by His Excellency the Governor the Tenth 
clay of Decombor, One thousand Nine hundred and Eighteen. 

R. E. SThIBS, 
Colonial Secretary, 

I 
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Ordinance No. 5 of AM 

An Ordinance to vest In the Custodian of Enemy Property 
certain Trade Marks belonging to Allen Enemies. 

[Date of Governor's assent: March 7,1919. ] 
[Date of commencement: to be fixed by Order in Council-] 

11. MANNING. 

W IIEREAS it is expedient to vest in the Custodian of Preamble. 
Enemy Property certain trade marhs belonging to 

alien enemies : Be it therefore enacted by the Governor of 
Ceylon, by* and with tho advice and consent of the Legislative 
Council thereof, as follows 

%i This Ordinance may be cited as " The Alien Enemy Short title and 
(Vesting of Trade Marks) Ordinance, No. 5 of 1919, " and commencement. 
shall come into operation on such date as the Governor in 
Executive Council may, by order in the Government Gazette, 
appoint. 

2 In this Ordinance, unless theý context otherwise requires- Definitions. 
Trade mark " means a trade Mark registered under " The 
Tiade Marks Registration Ordinance, 1888. " 
Custodian of Enemy Property " means the person for the 
timo being discharging the duties of the Custodian of 
E nemy Property under " The Enemy Firma Liquidation 
Ordinance, No. 20 of 1916. " 

3 (1) Every trade mark which is the property of any Vesting of trade 
enemy. person, firm, or company not having a fixed place of mar s and 
business in the Colony shall be and the same is hereby declared goodwill in 

Custodian of to be vested in the Custodian of Enemy Property. Enemy 
(2) Any goodwill existing in connection with the use of Property. 

any such trade mark in this Colony shall also be vested in the 
said Custodian. - 

4 All trade marks now vested in any liquidator or in any Vesting of trade 
persons deemed to be. liquidators under " The Enemy Firms marks now 
Liquidation Ordinance, No. 20 of 1916, " and n6t disposed of vested in 

liquidators in 
at the commencement of this Ordinance, shall be and the the Custodian 
same are hereby declared to be vested in the Custodian of of E nerny 
Enemy Property. Property. 

Passed in Council the Nineteenth day of February, One 
thousand Nine hundred and Nineteen. 

C. H. COLLINS, 
Clerk to the Council. 

Assented to by Hip Excellency the Governor the Seventh 

. 
day of March, One thousand Nine hundred and: Nineteen. 

R. E. STUBBS 
Colonial Secretary. 
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rrs CHAPTER 1.21. 

TP, IDE, =S. 

Ax, ORDI-NANCE TOr 'IXZN-D "A'-ITD COIN OLI: DA. TB 
. r-Nos. 15 of 1925o- 

rn 23 of 1932-'. ý': ' RýG 
-ýo 

TiAD-'n: MAIMS. - 

(Ist Januýry, -192. ' 

;V 
'qzhorttitle. This Wia*ance May be cited as the Tra&* lial 

-PART' I. 

REGISTER OF TRIDE MAPM. 

trade marks. 
2. (1) There. shall be kept at the Registrar's offiooý fiýj 

Vur"Doses of this OrdinaýncB a book calle<i the Be&'tkHMs 

: ':, 'Maxks; w. herein. shall. bie iIl iýggisteied 1±6d6 _Ixniý, 
; vfth ihe rarnes and addresses of their proprietors, notificitV 
of assiggam. ents and transmissions, disclaimers, conditid 
limitations, and such other matters relating to such. t. r., 
marks as r--y from time to time be prescribed. 

Division Of (2) The : -. 2ister shall be dividecl into two parts, to be Cýl 
r4ster ixxto 

rýspectivell- Part A and Part B. two parts. 
Part A. (3) 'Part A of the register shall comprise all trade Ma 

which ma-v be registered or are incorporated in Part A cý 
register uýder the provisions of this part of this Ordinance 

Part B. (4) Put B of the register shall. comprise* all trade mii 
reiistýred mnder Part M. of this - Ordinance, ajid a 

maxIs entered on or removed thereto und6r Tart III. of 
Ordinance. 

(5) The register shall be kept under the controlý. 
' 

management. of the Registrar. 
g 

Trust not to be 3. The-: e shall not be entered in the register anY n0tilý 
entered on 
register. any trust expressed, implied, oi constructive, nor shall. a 

such notic-A- 'be receivable by the Registrar. 

Incorporation 4. The : tzister of trade marlo existing at the date of' 
of existing cornmence=ent c-f this Ordinance shall be incorporated. 
reiister. -7 

and form -:. *. rt of Part A of the reg; -ster. 
Subject to:., 
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?f sections 34-avi 40 of this Ordinance, the valiclity. visions , t, ' - ý pro . 
the original entry of an*'tracle mark. -dpon the regi! ftep 'so 

2ýcoiporatecl shall be cletermineci-in iLcccrd_'=_ce-7ith the MW 

e force at th e of such entry, * ahcl such, ftade =arlký shall i n il clate, -but ýpr ill other- p,,: Fp -ý-retai origin 9seg it sha. 4 be 
' re. rdi. wMed to' be.. trade mark g_i-ster4.!, jnder this 0 

`5"The register- kept uncler. this. Ordinance shall at all inspection or 

times be open to the inspactiýi of the public, 
and extract - 
from registerý. - 

sfibject to' such reg-gulations as may be-'$rescribecl; ancl ý' . ýýXertified, copies of aný entry in tiny such register shall be 
: to 

, 
yeýý any -person zequiring the same'o4payment of the w gi 

cri e ee. 

P%EGISTRABrz TRADE MOVE 

6A ilýe mark inust be registerecl inTespect of particular Tradeniarkm 

, ýgoods. or clissis of goods. mupr_ý be for. 
ods. parUcular go 
. 

A* egistrable tiack maAk must conWm or consistof at Reg'strable 
'r trVA marlm 

. 
least one of the followin essential particn! ars 

(a) the name of a company individual, or firm. represented 
in a special or paxticular manner; 

i. (b) thiý signature of the applicant for re-gistration. or some 
predecessor in his business 

an invented word or inT -ented words; 
(d) a word or worEs having no direct reference to the 

character or quality of the goois, and not being 
according, to. its ordinary signific&don a geographical 
name or a surname 

(C) any other distinctive. mark ; but a ramne, signature, or 
word or words, other than such as fall within the 
descriptions in the above parkpaphs (a), (b), (c), 
and (d), siall not be registrable u-der the provisions 
of this paragraph, except upoz evidence of its 
distinctiveness 

Provided always that- 

(i) any specia I or distinctive word or wo: --z, letter, numeral, 
or combination of let tters or n=erals used as a 
trade mark- by the applicant, or Iis predecessors in 
business before the twenty-4. 2th, (Lay of March, one 
thousand eight hund. -ed and eigh-, -nine, which has 
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co. atiaued to be useed * (either in its orlginýj"ýec, 
or idth. additions or alterations substatt 

h" ýAq 

ting the identity of the same) down t6 te -affec- -aE 
-of the application for repstration shali be jý 
as a. trade mark under this Ordinincýe. 

(ii) respEi, A7 of cotton-piece. goods"no mark consistiný 
'steFed, and & lir-a heading alon6l shall be'regis 

headjng shall be deemed to be distinctive in eW 
"of vach goods 

(iii) no registration of a cotton mark, that is to say, a; tia( 
"71' 

mark in respect of cotton yarn, sewing ýOtton;.. ", 'i 
cotton piece goods in classes 23 an ,4 

in the . ta 
scheAule of the rules made under this Ordlniiý 
and published in the Gazette of the'tenth 
December, one thousand nine hundred and tweptý 
six, shall g. ive any exclusive right to the use of 'a, 
letter, numeral,. Iine heading, or any combinatf( 
thereof. 

For the purposes of this section' " distinctive " shai-- 
adapted to dietinguish the goods of the proprietor of tI 
trade mark from those of other persons. 

Ia determi--i-g whether a trade mark i3 so adapted, V 
Registrar or týe court may, in the case of a trade ma; 
In actual use, take into consideration the extent to 
such user has rendered such trade mark in fact Aist6ctl- 
for the goods with respect to which it is registered 
proposed to be registered. 

Coloured A trade mark may be limited in whole or in part to op: irýý trade marks. 
or more speciied colours, and in such case the fact that it, 
so limited shall be taken into consideration by the Registio 
or the court haTing to decide on the distinctive 6haracter'o' 

-such trade mazk. If and so far as a trade mark is register 
without Umitation of colour, it shall be deemed to be registerýaý' 
for all colours. 

Restriction on '0 It shaE zot be lawful to register as a trade mark or?, i. regisration. 
part of a trace mark any matter, the use of which wpuld. byý, 
reason o-^ its I. - c7 calculated to deceive or otherwise be dfiý4n 
en-titled-io prc-. tc-., on in a Cou: -t of Justice, o: wouldbe cont 
to law or mc: a2zy, or which in the opinioa of the Regist*'ý, 
or the court is. *-: '-ely to offend the religious or racial suscepti-*; ý- 
bili-es of am. ý- cýrnnunit, y, or any scandalous design. 
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ý74;. _' X-1vi-Ift. " 
11"EGISTRATIONT OF TBADE MAIMS. 

ngto be the proprietor of a trade AK (I) Any Person ý1. -ými -pplicatim'for: 
desirous Of registering the same, must apply iw regidrati=. 0,19 

vmting, to the Regis, rar in tlýe ýr; 
_ý_becl manner. - 

t provisioni of this brdiiaance, the to the 
-s -refuse qui-7 ti&r may after such in as he 'thin], -fit 

Ii ti ca, on, or may accep. it absolutely or subject 
CIM modifications, or to such &jaitions' &men ents, or 

itations, if any, as to mode or place of r or otherwise use 
tiink riaht to imDose. 

case. of any such refusal or conc ional acceptance lit 
ir shall, if required by the applicant, state in 

-T 7-ýWigng'the gro'linds of his decision. and thý'baateriý used by 
i. a arriving at the same, and mch decision shall be subject 

. ýto-ippeal to the court. 

appeal under this secýion shall be made in the 
and on such appeal -the court shall, if 

the - applicint and he Registrax; and shall make. 
t, _ an order determining whether, and subject to -what conditions, 
;: %amendments, or modifications, if any, or to what limitations, ' 

e, the application if ijy; as-6paode or place of user or*otherwis 

..; 
ii't6 be &8ý4ftA. ' 

(5) 'Appeals 
Ier'this 

section sý_- U be heard on the materials 

', 
Jo ttaied 'by thý Registrar to have been used by him in 

at his. decision; and no farther grounds of objection 
the'acceptance of the applicazion. shall be allowed to be 

: tal-en by the Registrar other than those stated by him, except 
aveofthecourt. Where anyfarther grounds of objection 

ke taken, the applicant shall be entitled to withdraw his 
-. application without payment of costs on giving notice as 

prescribed. 

(6) The Registrar or the court, as the case may be, may 
at any time, whether before or a: F-, er acceptance, correct any 

-error in or in connection with the application, or may permit 
the applicant to amend his ap-; Eccation upon such terms as 
the Regg-Utrar or court, as the case may be, may think- fit. 

Then an application for registration of & trade mark Advertl-t- 
has been accepted, -whether abs, utelv or subject to coadi- of appliCO-m- 
tio-ps and liiialtations, the Pegist. = shalL as soon as may be 
affter such acceptance. cause the s-pplicat-ion as'accepted to be 
advertised in the prescribed -n-s-ner. Such advertisement 
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*. r 

shall set forth all 'conditions =1 limitations subj 
the ipplida1ion, hia'been accepted. 

-for the registration of, Provided thata. n applicatiý, A 
under seezioir-T(5) of this Ordinance a ve 

by the Reg on--recei t-9 p such application and'. '.., befdrp. ore 
a. Q'deptance. 

"A 
Op&eitioa to-' (1) Any person may, irithin the prescribed. tim. 6- fro-,, 

A`-, mýtiavon. 
the date: 'of thd adveitisement 6ý an application for registraii 
*of a trade ma-rk. give notice to the Registrar of opposiii 
such registration- 

nr (2) Such notice shall be gi7enin writing in the pre"sc 
manner, and shall include a statement of the groundizb 
opposition. 

(3) The Regis-Tar shall send a copy of such notice ily, 

applicant, and within the prwribed fime after the 

0 such notice, the applicant shall send to the Regis r 
ý, th6 : prescribed manner' a counter-statement of the. gro 

ý-. 4! 4-,:. -onWch he relies for hisýapplication, `and, if he does not*dd-so 
he shall be deemed to have abandoned his application. 

(4) If the applicant sends such counter-statement, Ah" 

Mvin Regis-trar shall furnish a copy thereof to the personi7_ 917M 
-A 

notice of opposition, and shall, after hearing the parties, 'if. sol 

required and considering the e-vidence, aeciae whethqr,. 

.. subject to what conditions, or what limitations as to mode'di"5. 
place of user or otherwise, registration is to be permitted. 

(55) The decision of the Reggistrax. shall be subject to appeýl- 
to the court. 

appeal under this section shall be made 13ý 61 

prescribed manner, and on such appeal the court sballý- 
gistrar, and. ihill mak required, hear the parties *and the Rec 

an order determining whether, and subject to -what conditions; 
if any, or what limitations, if any, as to mode or place of userj, 

-41 or otherwise, registration is to be permitted. 

(7) On the hearing of any such appeal any party may either,, Fj 

in the manner prescribed or by special leaTe of the tribunal 

bring forward further material for the consideration of the14, 

tribunal. 

(S) In proceelings under this section no farther grounds of-_ý 

objection to the registration of a-trade mark shall be allowidV 

to be taken by th e opponent or the Registrar other than &se 

stated by the c, -. onent as hereinabo-re pro-rided except Iy p 
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c6ijrt. - Where any further_grgundt. of objection 
-,. -leave .0 taJce3i%"the-. &PPUcIIit shO be entitled tovmithdraw his 

tion without' payment of Ilie ýcsts 'of--flie 6pponent 
ýý9_#ptjce-as presdribeC. 

art May, aft6r appeal-under this secti0fi... the 00 

ýý,,, ýýg-iie-reiistrar; -pgmit-the trade mark ý4oposed to b& 
b-e modifle&-m- anr ma=er noý_substaiitially 'e'Istered to. 

, 
tý, ýifýptintr-the_Uentkty of such trade mark, but in-iach"ciaSe the 

m"Iii; i. aelaark as ýo modified shat T)ý advertised liiý6 prescribed 
-'before being registiered. anner 

or of appeal I o) If a party giving notice of opposition 
;; ýjeither resides. nor carries on business in Ceylon, the tribunal 

-security for 
.. posts qt the 

-: YýPýO . tRch ý paxti'týq. give i6 
t,,. pr9ceedingsFbe"fore, it relative, f o'sdch 'Oppositjpý or appeal, 

snd in"default of such security being duly gi en may treat the 

pposi on or appeal as abandoned. -o 

If a trade-maxk contains parts not sqazaiely registered D is cl a im e*r'z: _, W171, AýF NI ...... 1. ffopfietor-IM*traAa marks, , or if ; it contains matter 
Z-oommon. to the trade or othenvise of a non-distinctive charac. 
iýýter,: the. Kegistrar or the court, in deciding whether such trazle 

shall ntered or shall remain upon the register, may inýrý 'be -e 
re c -he regis-ter, that the quire, as a 6ndition. of its being upon t 
proprietor shall disellim any right to the exclusive use of any 

art or paxts of such trade mark, or - ýf all or any portioh of P 

.. szic4 mattei'to the iýclusive use of whicýL they hold him not 
to be entitý16d, "`or that he shall make such other disclaimer as 

--. they may consider needful for the. purpose of defining 
'. '. rights under sueb. registration 

vided always that no disclaimer upon the register sha, 11 0 
i 

any right of the proprietor of a trade mark except *such 
as arise out of the registration of the trade mark in respect of 
which the disclaimer is made. 

14. When an application for registration of a trade mark Date of 
has been accepted and has not be-en. oppos6d, and the time for 
notice of opposition has expired, or having been opposed, the 
opposition has been decided in a-Touz of the applicant, the 

-.. Registrar shall, 'unless the mark has been accepted in error, 
regisier the *said 'trade mixk, and the tride mark, -when 
-registered, shall be registered as of the date of receipt by the 
Registrar, of the' application for registration, and such date 
hall be deemed for the puzposei of this Ordinance to be the 

date of registration. 
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., 6ertiricate of On the registýi -tibn of a. tra: de mark the Registz-ar 
the applicant. a. certificaf6 in'tlie"prescribed for. 

the. -pegistration. -ol sucý - trade mark under i& hand of the 7 

Jro4-eomp etion T reý, -tride Iýiýtlsiiot complet4ý-'! ., of ngistration. 
- -WithiA- ire' Ive Months fiom dite 'of rýceipt- by thi-, 'ý 

Re'gistfaýt, of th6 application, by, reaaon of defaýilt on th e part 
o ý8ýý applicant, Ahe may, -- after giving f 

.t 
. --of tLle non-completion', to the applicant in writing in th6'. -, ý 

... 
preicribed-inanner, tr6at the application as abandoned, unless-I 
4t, is completed- -within the time specified in that behalf in" 
such not-ice. 

Identfoal 

Rival claims to 
, identical =s-k- 

Lm-mcAL TR&D-E MAmiKs. 

Except . by 'Order of the court or in - the case of trade 
marks in use before the twenty-fifth day of March, one, ý-. ý- 
thousand eight hundred and eighty-nine, no trade Marl shall,,. *., - 
be registered in respect. -of any goods or descripýion. of 9004, R4, 
which is identical withýone, belonging to a different proprietor, -. - 
which is already on the register with respect tosuch goods or 
description of goods or so nearly resembling such a. tradeý 
mark as to be calculated to deceive. 

18. (1) Where each of several persons claims to be the pro-' 
prietor of the same trade mark or of nearly identical trade'-ý. 

d marks in respect of the same goods or description of goo s, ', 
and to be registered as such proprietor,. the Registrar may 
-refuse to reg Hster any of them until their rights have been: ',, -,,, 
determined by the court or have been settled by agreement 
irx any manner approved by hir; L or by the couft. 

(a) Such rights shall, unless it shall otherwisie ordek, --7.. 0,.. be submitted to the court for determination by a special 
case. 

(b) Such special case shall be subject to a stamp . duty of 
two rupees, and shall be filed and proceeded with in like' 
manner as any other special case submitted to the court, or 
in such other manner as the court mav direct. 

(c) The special case may be agreed to by the claimants or, 
if they d: fer, may be settled by the Registrar on paT. ment. *-. ', -* 
oftlie prescribed fee. 

, Comourrent u"-,. '0 19. In case of Lonest concurrent user or of otlier spezial 
cimimstances w1iieh, in the opinion of the court or Registrar, 
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'ký 
jj;, Proýej7jýo J 'do 'tho court or Registrar Eav permit JýLe. 

. 
istratioll-of t1he'imhe ChAe biazrl-, or of r1eatly-ideatical. trade 
ks' for 4e. ia= goods -6iýiefcription of-gDcý. -_bynoretýan 

t--to Such. =dlfikit and limitations, if- 
a 17o"xii d or plac Ie. of use; or jDtliefqise, as the court orr.. '.. s Mqaa- 

think it rigýt tL a ay ot. Lmpose. 
. 
stira. r r 

A 

-20 '--Aen -ied and Asslg=mtý 
-A 

tride fir regi#ered sliall be assigri tranmn; *60n of 
tfft mitted, only: in, connection with tho ecodwil). of the, - "ý Iýs 1ý trade L--k. s. 

- i1i; 'goods for *bich it ha-z been registered busiý; js concenied ME 
shall be. determinA. 1le with. that go6dniýL Bat not-liffig 

-! ý, ja'this seCtion. contained shall be deem, d to atl: tct tbe'right of eý, 
o propri6tor of a registered trade mark-to as. ziga the right to th 

the same in the United Kingdom of G--. at Britain and 
orthom Ireland or any 1ýritizzzli possession r)T protectorate 

tý bi. 'foreizra country in connection vith any goods for -which 
together with the ioodx%U of the business 

m" -in such goods 'and the assi ' ent of such riglit to e g3nn 

,; -"'use. 
ýhd-samo shall constitute the assixnee a pToprietor of a 

#ado mark n for the purpose7of se Hon 19 of this 

., 
qrcýn ci, subject to such conditions and limic- -, tions as may 
be imposed under that section. 

any case where from any cause, w. -tther kv reason. 21. 9parri-wr-en: k 

..... of 'dissolution, of Wrtnershi -D or otherwise, a 7. rso. ceases to 
;! M&rzi on 
dLM1U7: i*, 1a Of 

baxry -on business... and the goodvd1l of such -n*rson does not partner::: Ip- 
ass to one successor but is divided, the Pegis-=, may (subject 

to the provisions. of this Ordinance as to ms-sociated trade 
,, --marks), on the application of the par-cies =-erested, permit 

apportionment of the registered trade nia: . -4 of the person 
among the persons in fact continnaing the bu. 1-_: -. c-, s, subject to 
such conditions and modiflcatio: is, if any, az: A! to such limit- 
! 6tions, if &ay, as to mode or pla us lace of ter, fs. he may think 
necessary in the public interest. Any decision. rf the Registrar 
under this section shall be subject to appeal -... the court. 

ASSOCIAZED T? aDE 

22. If application be made ior the re-is-z-ation ofa trade AS so ziz. 
mark identical N%ith or so clos-. '-, rese=lblir; ý, --rade of Mark 
the applicant alreaiýly on the nvi-s-ter 'or thý Eame goods or 
description of goods as to be : -alaulated to or cause 
confusion if used by a person o: her tinan. z-. -- applicam, the 
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Combina trade 

, 71' 
Series of 
trarle marks. 

Amignment 
and user of 
asqociated 
trade marks. 

-he court may-Lrequire as ?,.. corldielon Re fLr - oi. t 

.. trxtoý ih4t -such traae be entered ori* the. registýj: ýý 
as iis6ciaw tr gde mirks 

t&, proprietor of wtrade iaoxk_claiiiiý to be e 
to the. exe zdve use of alff-boitions of such tr ade ýMjjj_' 
gepgately, hq ffay &pplf tr the same as O. FýISM separate trjde. "'ý 

ych separLfý_trade mark shall s%tisfy,.; 
'41 concIffions. and shall have all-the inei(ients of an indep6i , 

nt len re&tered, e iia-d-ep -,. except that v. it. and the tradec 
- __ýD marl-of wlichitforms"a paff, 1hall be cleemed to b& associated 4. trade mýzks-and shall be ente'Ped on the register as such, b#r., 

the'iiser of the whole tradeEark shall, for the purposes ofg 
_ihis Ordinanee be deemed to ýbe also a user of such registireaý_j 

.1 -i'rade marks belcnging to the-iame proprietor as it contains. 

24. When a person claiuYiýg to be the proprietor of severaf-,,,, A 
trade marks for the same description of gqcclz-, 'which, wýT62' 

... resembling each other in the material. paiticulars theredf, ý'_ý 
-differ in respewd of- 

(a) statements of the goods for which they are respecfivelyý'. 4 
used or proposed to be used ; or 

(b) statements of number, price, quality, or riames ýof 

places ; or 
(c) other matter of a non-distinctivo characterwhich dOCS 3iOt 

subs: antially affect the identity of the trade mark 
(d) colour.. 

seeks to regisier such trade marks, they may be rLgistered'ý. S, 
ý. 
t 

.. .7 a series in one registration. _A. U the-trade marks in a 
of trade marks so registered sh&ll be deemed to be, and shallf 

, be registered as, associated trade marks. 

25. 
-Associated trade marks shall. be assignable or. trans- 

missible, Only as a whole and not sep, %r&tely,. but they shall' 
for all other nUrPoses be deemed to have been registered 
as separate trade marks :. I 

Provided tb. --t where under the provisions of this Ordinance. ý, 
user of -a regis-zered trade , mark is required to bo prOred 

- 
for 

any puz-pose. THe Registrar or tho ooart may, if and so fax*&S 
is considered : Ight, accept user of an associated remstered.. ", 
trade marl-, er of the trade mark with additions or alteratiorls', 
nor substanzia]y affecting its idlentity, as an eýuiralqt for 
such user. 
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RzGisTn. &Tio)c: *-'. -7 

The rigistfatiozýofla irada'mark shall1l; ýfor, a; 'peri6d, Durat" f-.. 10" 
-fointoen yeirs, renewed from to-time in 

. _. .. 
i? ý e tr&ti=.. -_. r 9i, 

': 
'ivith'thý J)ýOyik6iiS-6f this, 

ý? T`--T'he Registrar shall, --on &ýplicaiioii'-16ada- by. the Ren6vel eý*- 

ý. 'stered propriefor of-&'traAe inark Bi the prtj. -, 4bed manner registmt! D-ý 

d within the prescribeLd period, renew- te tration of 
- ' uý teen from the mairk - for -period of fý ýacjj 

.:. 
& FM. 

:, ---. ýj'ir&tjo; i of the orfýnal ri. -M-Stration or of thelisst renewal of 
.P ' 

-, -. which clýte is r., 6rein termed -v be, 
, --TC02iStr&t'O31LaS 

tha'. ca; se pik 
the expiration: Of the last regiitration. " 

i, '-'-28. 'At the prdsýýbed time before th6 empi: ratroii of the last ' Proýediireon: 
ark, the Registrax _0--ýYsend notice gistTation of a trade m, emp of iry I 

period oi 
in7tho -prescribed manner, to the registered T: oprietor at his regLqtrStbn_ 

4'G644ed addrýss, of the date at which the e3i. -sting, registra- 
expqq Iý and the conditiqns as to payment of fees and 

1' 6rfvise'ýpon xvhich a renewal of such registration may be 
" it the expiration of the ti=e-presc#bed in ; 'and. ii 

thit behalf such conditions haTe not been. duly complied 
ývith, the Registra may remoTe such trade zaark from the r 

, 'rýgiister, subject io conditions, if any, as .:, its restoration 
1 register. is may be prescribed. 

Where a trade maxk has been remwed from the Stat- 43-1 
reggister for non-bayment of the fee for renenz-al, such trade un, *neved 

trada mm-k. 
mark shall, nevertheless, for the purpose of -:. ny application 

, 
J. 6i. reýistration during -one year next after ---e date of such 

: -'xtjnoval, be deemed to be a trade mark wýdch i3 already 
tered, unless it is sho-"m to the satisffactina of the Reiýis- ; regis - trar that there had.. been no bona fide trade u: er of such trade 

mark during the two -rears immediatel preceding such y 
removal. 

COP-RECTIO'N A. ND RzCTIFICATIO' ; or = REGISTER. 

30. ' The Registrar mar, on request made _-- the prescribed Correoii= of 
mýnuer by the register; d 

-pro-prietor or *,. 
I-. some person register. 

entitled by law to act in his name- 
(a) correct any error in the n3me, or description 

of the registered proprietor of a tra marlk ; or 
(b) enter any change in the name, addreira. or description 

of the person who it registercý! a proprietoz- of a 
trade mark ; or 
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regis'er ; or (0) cancel th_ei enfry of strade Inark on the*-- '-t 
(d) strike out env good. or Plasses of goZ, fibom those f 

- -which a, tritcle mark is. rekist6r ed ; or- 
... .- (el eutei a dischdmej: ot. memorand-um relatlig to 0, tr4 1 _V 

ýwhich 'does* no't in7any NTay 'extend the right : ý't s 
give . 

by- the exis registratio of such trýdý' n 
mark, 

Any decision of tli6 Registrar under this-iFeýtfon shall 
subject to appeal to the'court. ̀ 'NJ 

Registration of 31. (1) Whýre a 'Person becomes entitled by assiganiený, 
l 
X assignments, . ý, trans-miSsion, or other operation of law, to a registered traa, 

mark, he shall make application to the Regist; ar to rdgistýi 
his ti-le, and the-Reggistrar shall, on receipt of such applicataon'M 
and on proof of title to his saUs action, register him as t4; j 

and shall cause an entry to proprietor of the trade mark , . ". 41 
made in the prescribed manner. on the register of the assi 1 
-ment, transmission, or other instrument affecting the. ' 
ýzv decision of'the Registrar under tMs section shall , bZ- 
suýject to appeal to the court. 

(2) Except in cases of appeals under this section' ana,.. ' 
applications made -tinder section 33 of tlýis Ordinance, a. "; 
door-- ent or instrument in respect of -which no entry has'beeý, 

in the register in accordance -witb the provisi6ns ýf ýC Made 
subsection (1) aforesaid shall not be admitted in evidence kI 

any court in proof of the title to a trade mark, unless*thC5. 
courz other7lse directs. 

Alteratioa ot ZAý 32. The registered proprietor of any trade mark may Tezistered 
trade mark. ' -V'V 8ýply in the prescribed manner to the Registrar for'leave t 

add to or alter sunh trade mark in any manner not substa.. -i 
tially affecting the ieentity of the same, and the Registrar mav--.. 
reful-e such leave or ma.. grant the same on such terms and ýN 

subject to such hniitations as to mode or place of user, is he 

ma. y zhinh fit, tut any such refussal or conditional permission", 
shall be subject to appeal to the court. If leave be granted, 'i4i, 
the trade mark Fs altered shall be ailvertised in the prescribed 

Rectia-za-%on, 33. Subject :o the provisions of this Ordinance- 

(a*, The court may on the application in the prescriltnedi,!, 
manner, of any person aggricvvd by the non-insertion: '--, 
iii or cmdý; sioii from the register, of any entry, or by 
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inaOe in the rtzistýr wlt! 4ýut sufficieiii- aniv eubq 
or by any eatTy.. v. -: Omgly.. rei. a,. inilig on the* 

7- r,. -! ster;. 'or by any error or deTect 1= 
r. tho rczistý. r-inaký--, suýh . --. order- : or making,: -- - 

-ol 'rarying SL'ýh 

ay in. any proceeding Ulde: (b)ý the c6urt, p this-tectýon 
dedde, 'Any question that it, may be necessary 

q-, edigýa to decide in connection the rectifi- 
o r, rt of tliý register; A 

(C, ) in east of. fraud ni the regis-z-ation. or r-n-n3mission of 
a registered trade mark-, the Registrsr may himself 

pply . 
ýo the court under. 'the pro-ý-. nons of this 

--tion , 
(d). any order.:, of the court rectifying the --egister shall 

Eirect t4t not*Ce of the rectification = all be served 
upon the Registrar in the prescribed -manner, who Z 
shall u&n receipt of Ench notice rectify the register 
accordlý'gly; 

(a). in any proceedings for the rectification of the register 
nzader this section, the court shall live power to 
,.: rect a trade mark entered in P.;. -. r, A of the 

to be removed to ? a. -, B of the 

"No trade mark which. is upon the regi--c Trale mszý: 3 -r at the com- 
registered =der i! ýeneement of tb]is Ordilianýe, and which under T=s Ordinance 
previous 

is a registrable tiade mark, shall be removed fic= the register Ordinanote. 
on the grouncl ýIiat it was bot registrable under thke Ordinances 

it' !a Torce at the date 0S Teuistration. But r-othino, in this 
section cont&ined shall subject any person to *. ny liability in 
respect of any &; t or thing done before the cor-encement of 
this Or&nanCeto which h7e would not have been subject under 
the Orct-nv. nces *n in force. 

35. A reCoistered trade mark ma. -ý, on -ýhe a-, -,.. Iication to the NTO---SC: ýt 
court o! ,. ry pýrson agg iered, taker- oE -: *, trade mixic. 

,, r - ne register in 
respect c, " any. of the goodss for w1hich it i rc-7.. ztered, on the 
cround :;, -1, it was registered by the'propr-, t-:. r or a prede, - 
cessoriz-: -.! eNýiihout, -ze thesiamein 
eADniiecz, -, ---, -widi such goods, aný, -here has fact been no 
bona flý-- t-ser oi the same in coar--! ýtion- The-t-th. or on 6-e 
ground there has been no of such traae 
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__ IV 
ax a during th6.. mik in 66hnectio 

immediately preceding-ther,! Nlication, unless in either-ýcas-oig 
such norL-user is show _&I. : dueý tý -ijeýi 
in the trade, ind'not to-Ink. 13iterMon notto use or to abardo-'r. 
such trad: erjiarkiný'respect'df such goods.. 

Remorat from 71, erý the a article or 'G'stank n, an su ma: 4z. 
register of, 
wca-d trade factured under any patent-ýffi force at or granted7 aft6rýtga 
ma&ka usect as coýýmeixcement of this Or6ýance, a; word trade mark ievii: ýA7* 
names of tered under this Ordinance. U, the name or only practicabj. ý. ý r-ftteated ,, -ý. J:, 
artkl&a. name of the article or subsfi6pce so manuf&ctured, all rightý 

to the exclusire use of such -trade mark, whether under thý'kl 
Cýmmon law or by regiqtý4qýL (and notwithstandin 
provisions of section. 40 bf. *s -Ordinance), sbaU cease'npo'jý 
'the expiration or determinatlýr. of the patent, and thereafter'. 

fB such words shiQ not be deemed a distinctive mark, and may.,,. 
be removed by the court, from the register on the applicatiori-y, 
of any person aggrieved. 

(29) No word which is -Chig'oMy pra6ticable name or, aeicrij-_,,,:, j 
tica of any single chemical element or single cli 6mical com'. "'. 

pound, as distingUished from a mixture, shall be registeied.,, 'ý 

as a trade mark, and any such word now or hereafter on. t4e't: 
register may, notwithstanding section 40 of this Qrdiniiee 
removed by the court, froýa the register on the appliýaiiou 
of any person aggrie7ed: 

Provided ths,, ý- 

(a) the pro-nslOns of this subsection shall not apply where ., i 
the mark is used' to denote only the proprietoFa 
brand or make of such substance, as distinguished-*.,, 
from the substance as made by others, and in 

azsociatioa with a suitable and practicable name 
open to the public iLm; %and 

(b) ia the case of marks registered before the commence- 
ment of this OrdinAnce, no appEcation under this 
section for the remoTal of the mark from the register 
shall be entertaine4i until after The expiration of 
four years from the conumencemcat of this 
'Ordinance. 

(3) The power to remover. trade mark from the recister 
conferred by t-bis section shaU be in addlitIon to and not in 
derogation of iny other powe. -s of the cou: z in respect o6 the 
removal of traie marks from the register. 
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tFFEC * 0F'RZGISTRI=6"-'T-' 
-T 

t to the provision-: Of this Or; Ll: 
-ý'ýCb'- --- rowersof Sub'e, ý- 

e -ýerson for the tim jegistei a -ý" t h' bebigý. enteredýAjbý s propkietor, 
tri ;; t ta. -- any proprietor of 

rights a-ppeariiig from rach registe--w bei-rested in 

9ýiy other person, ha`re-ýoWjei to r-ýsfjn the same, 

, 1: 1. Z' consideTaLtioix and to give effectual ri&&s for 
for such astig 

'b) any, equities in respect of a. trade mark: ýtyy be enf orced 
In like manner as in Tespect of ar-. x7-, 'dther 

, )ersonal 
-nronArtv- 

-Subject to the provisions oi seotl6n 
ý. 6tthis Ordi- lughtsof--i-. - 

lance and to'sny limitations an. 1 conditions ýqeied upon the P" 
tra e zcwY. 

gistration of ay-erson as pro-,, 4ýtor of a trade register, the re. 
maark shaU, if va-lid, give to sucli: person the e---, clusire right to 

-'the use of such trade mark upoa or in cornection with the 

-ýTjoods in respect of which it is registered 

,,. ProNided always that whe--e two or-it-rf? persons are 
. ngistered -proprietors of the &ý=e (or substtaýtiaýy the same) 
zrade mark in respect of the sa=, e goods, no rights of exclusive 
user of such trade 

, mark shall (except so far Ls'tfheir respective 

.. rightt shall have been defined by thi courtl be acquired by 
any one of such persons as aga`_-st anT othe: by the registra- 
tion thereof, but each of such persons shZI otherwise have 

. the 
, 
samp rights as if he were the sole regiszzeredý proprietor 

thereof. - 

39. In all legal proceedings relating to a-iegistered trade Megistmtioll 
mark (including applications rnder section 33 of this Ordi. to be prims 

facie eviieaos, 
nance) the fact that a person is re'gistered as proprietor of of validity. 
such týade mark shall. be prim facie evidence of the validity 
of the original registration of such trade mark and of all 
subsequent assignments and t: -. nsmissions of the same. 

40. In all legal proceedinz-1 relating to a registered trade Rez_nS1T3ti0TLM 
mark- (including application3 znder rection 33 of this Ordi. be conel"ive 

after &neu 
nance) the original rernstratiom of such trade mark shall after 0 yeam 
the expiration of seven years -rom the datle of such original 
registration (or seven years frc= the passini rfthis Ordinance, 
xýhichever shall last happen) I- zsken to be vZd in al] respects 
unless such original registranor. was obta----. d by fraud, or 
unless the trade mark against tl-te provislions of 
sePtion 9 of this Ordinauce : 
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2. 
'Y Pro iaed that nothing in this Ordinanýe shall'en'title-'- 

. pr et fa zegistered trade mark to interfer6-9ýjtbýý'N DI)n or 0 
restzaid t'he user by any pe rsozL of a similar traýeýmaxy 
or ta. co=ectior, *ith-- goodsiz upon or in conneotio)a-'; jjM 

Aa --which sucli person if, by hi=elf. or by his. jre ife6j6 4L busineii, continuously used such trade - mark from - w, &teý 
. anterior to the user or re istration whicýever_is'Ah_e"'__* '4`1 g , 'entioned trade mark *by the'pý6ý of Ihe- flýst-m tor thiii ý , .- " IN NO his ted ii i t e t, ( ' b or 1 ' ser" p ecessor us ness; or ooj c on. suc ,u n 6 

r put upon: the'r being proved) to such person being iiiI6 
' ' such similar trade nyark in reqect of sucb: goods under , 

proTisionS of section 19 of this Ordinance. 

d Xo'perscýn"ihall'66 eAtifled o institut'6 any Pe trade mark. - in any civa court to prevent, or to recover mages or; ý, t e. 
infiing ess gement ýf an unregistered trad maxk - unl eliýý 
trade mark was in use before the twenty. -fifthý, clayý'. 6f. lTai'chl"ý 

-th6usind. 'p '. 'huii&ed- and. Ogbtj--ýiw' U'I' C-1 R' 
2 l e , e e e e -registmIlonfrunder -tbL--- 

may, n, requiift, griU a certificate ilýkrsu; S: rý, gistr 
has been refused- 

.,. -, In&Ingement. e ;., r, 42. In any action or proceeding relating to ýa. 
, trade name, the court shall admit. evidence'of usa es 

trade cbn, ýerned and of any releremt trade mFý or a lmeý 
"A 'N" 'or get-up legitimately used by other persons, 

' ' User of 43. 
-No registration under this'OrdýýnCe sliiil - 

.. name, address, 
or description 

. with any bona fide use by a person, of hisown nainý or. -ýIaa4 . business or. tLý. of any ess,, or. the his predecesso'rs i'n b'usin of ' . , use by any . pirson of imy bona fide des * ýtioý of thý bhai`a"c't'e7K cnE . t .1 - '. ý. ý' .-,;. -. - or quality: *of 2s goods. 

1ý -Off e eem 44. " -Nothing in this Ordinaice con+Ained shýd b"" 
a to affect rightý'of -act-ion against any person for.., pass -0 

goods as of another person, or the ienklies in respect 
thereof. 

LEGAL PROCEEDINGS. ' 

Certificate of h"' v 
. 
45. In any legal proceeding in which -the validity of e; )ý 

Val regis= ation of a registered trade mark-comes intoý ues 
and is decided in fav6ur of the propri etor of such tia e nii 
the court may c, -he same, and if it so certifies then, ertify t 

lldiý comeif -7, anN sub-siquent legal proceeding in which such a 
into ques-tion, the proprietor of the said trade mark. on,... -y, 
obtaining a find order or judgment in his favour shall. have, -. '-ý 
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c'6jts, - charges., and eiýcnses as between proctor- and 
, Mnless in such subsequent I&oceedingy the court certifies 

''n ýo have the-sam ghý ot e- 

!: gý-: aiqy legal'proceeding in which the relief sought 
-aiýiatlbn or rect 

' 
ificaiion of the register, the Registrar 

rre-eedingfor ýýje: the-right to appeaý:. and be heard, &ýd shall appear reotificatim. 7 
iýý-eýýied. by the court. Unless otherwise directed b the 
ýýZ; -: ie-ýistrar 'in'lieu. 

-of ýppeanng' and beincy- hear 
jjhýitfo th6, c6uxt. & statement in writing signed by him, 

7-ticulars of the proceedings before him in relation to 
ider, in issue or of the gro-cmds of any decision given by 
ffbcting the same or, of the 13ractice of the office in like 

r:, --of : such -other ýnatters"'ieJevant to the issues, and 
Ibis knowledge as suý6ý Rea-istrax, as he shall think. fit, 
ýI itatement shall.. be deýmecl to form part of the. 
ioe i-d'the proceedi1q; 

ourt undei section 'AýP'PJ&'4a't'kn8 . U)ý eji) the - -c e1di 
ý; 

ýAuty 
of t, o rupees: . 

be' staxaped: -1- i6 shall be iýbj*ýc 
6N, 

stamp dztiýs chargeable in the District Stampdages. 
&Q. ý I; n. Civil' din d. the provisions of the Ordi- 
II_- procee, gs un er 
iNeefor. the time being in force relating to stamps shall; sofar 
as tYezaihd'-mky *be applic4ble and. except as herein otherwise iý'p his 4 b4 charged in, all progeeding s in the court under t Mn'ee. But in no case slýall the Registrar be required to 
Rýe Any. Stamp. or be charged with any *stamp duty. 

; Evýrý j udgment or order by the District Court under 'Appeal- 
%Y-Ordinance shall ýe subject to an appeal to the Supreme 

-'such appe . al, shall be* subject to the- same rules Qlailj_6vern interlocutory appeals fýom District Courts; 
ahiFthb minimurn stamp duties chargeable in the Supreme 
C&Viýýunder the provisions. of the Ordinance for the time 

torýe- relating to stamps shall, so fax as the same may 

__, 
421iqable, be charged in all proceedings relating to or in 

cionn; ýti6n *ith such appeal. - ý4, * -ý, - CosTs. 
In aU proceedings before the court unde, this Ordi- Costs CE S! 4e-j ---- rcft=99 8 costs of the'Registra: 60 be in the discretion. of the f foremuxý 

C*urt-, 'but the Registrar shaU not be ordered to pay the costs and Eý-6su=- 
iiiýr: ýther of the parties. 

. i: -(2Y! u all proceedings before the Registrar under this 
r(3ýý c7e, the Registrar shall Eave power to award to any 

380 



ra. rffýF:, ý irtj sucYe"- *s he ' 'consider reasonabl' n a may eý' andu-dý' p ( . ýVl _ ecr 
t how and bý what par ies; -they. are to be paid, a an. any suci 

ay 
enforced as if h7ýiýieran oider of tie court. 

odii. of gi-g_* " . 
51. 

. 
(1) In any proceeding under this Ordfiaýe bq 

1, 
-`, * 3 'd nee iligH be kQn. tj iffidj-'ji court &i. tU; Reggistra4'thiiovi e 

in ther absence of dire6tionsfo the contrary, but; 'm any case 1: 
all hink which the court ' the ReLstrar sh t it -right so to"d( or 

. Cý, .. - the court or thb Registrar inay take evidence viva; ýq6ý iii heý 

of or. in additl6n. to evidence by affidavit. 
49ý ý ihýy part ofihe evidence-is talieniiia. i, 66ý, ý- 

Regis-trar 'may. exercise the powers conferred on -Com. -ini 
-ýnde th provissions of the Commigsions'i siobers appointýd, re 

Inquilry Ordinancef6i compelling the attendan6e ok *itnessc 
. -%--p- :. -.,. and -the ý*ocAlction, -ý. ýf -documentsý-and rM 

VT k- `oatlii f6 ýa]l- persons who slýall Ie fo re Ah ý m: bi 
7Z- z 

Piovided that the teq#ements of the prýqvis6. , 
ofthat Ordinance shall not apply to proceedings uudýrth 
Ordinance. 

ý_Csrtified copies 5i'. Printed or ývritteii copies oi extracts purpoiting to I 
to Se ovidence. 

certified by the Registrar, of or from any document registe 
and other book filed or kept under this Ordinance-= the sa: 

Ayis an office, shall be admitted in eTidence in all couýis iý 
. and in all proceedings, 'without further proof or proan'etion, 

th eprigmals. 

Cwii6cats of , hýaof. t] 5K, A certificate. "purporting to be'undevthe- 
to-. , ReiLstr" as "to "an "t ax matte --boevidence. y.. r, or g 

authorisbd by this Ordinance or rules made theretýýder, - 
make. or do, shall be prima facie evidence of the dntry'havil 
been made, and, of the- contents thereo and bt t-h. e mattei 
thing having been done or not done. 

PART Mw4, , '. '41 

PONTMES AND DUTIES OF TEE REGISTRAR7.67... 
_ý, 

Exmicise of 54. Mere aný discretionary or other poweirls'giv*-en'tothe-17ý. 
adiscretionary -- 'ý? ý Tower by Registrar by this Ordinance or rules made thereunder, hý shall Irý _5 not exercise that power adverse]y to the. applica'n't for-. 

'n' 
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. ýation or. the-registered-proprietor of. th6'tride mark, ý 
tile 2qi, -eýtion without'Id dulj req `a so fe-*. *, a-0::, -Witbiu 

gist. ered. ýroprietor, I iýibid. time). giving such applicant of'iecg, 
-4 rtunity of ý6injheard: -tý 

-Whir6 by this Ordinance any act hVED be. clone. . by or me - cog " Ditiow. - 
ý%, iy-, person in connection -výth: a irade iffark or proposed 

. any pr6cedure p-liting thewtt. such ad 3May"-. *, ri or 
Z, ýd8j: 

, 
i6d in. accor 

* 
dan 

' 
c, 67-: 

' 
with rule§ made under týis-6rdi4, '-- 

ý6 be done by or 1; & ans, gent of such parztyý. 4uly authorised. 
r, th6prescribed. panner. 

gistrar. 7iiay, in ýany ýaýe of doubt 'The Re i or difficulty' Registrar- may 
take direeliens m the adl: ýlnlstration of ahy"of the jYiovisio3i§ of this"ý- 
OE ISW Offi3- 

faina=6, apply to the Attorneyý, G6ieral ci Solicitor-General 
ýedii6ctions in the xnattýr. 

NOS 

V" 

The- Gove- m"&r, tim e inhs, fi6m une u 
Mak3rulel. 

. _#escribe 
such forms, and_ generally do such things 

býWthiýký expedient- 

-foriýgulating the'practice and procedure under this 
NQ2 Ordinaiýce 

ý0)-. for classifying goodi fbilhe puxposes o registration. 6f f 
trade MbLrks 

cý --ýor - ýrescriýing ifle feeý 
-paygýble 

in respect of applica 
'tions and. registmtions ahd other matters' under this 

r ance, and the m -ýael'bf ýayment of, the same; 
or requiring.. 4uplicates of trade marks and 

ot erdocuments; 
e -.. or &ec g and regulating the pulblishtng'ancl selling 

or tributina, bf copiep .. of trade marks and other 
documents 

for regulating the bussiness of the office in relation to 
trade marks and all thing gs by this Ordinance placed 

. under the direction or -the Registrar 
_control 

of 
(g)' generallý, for the purpb@eý 9f cýýxryirgr out the provisions 

of this Ordinance. 

(2ý -Rdles Ynade undýi tbiss s6ot on shall be publish-Ad in the 
! A7ir-nmenl Gazele, and sl-LaR thereupon le of the same effect 
w if they were contained in this Ordinazz-e. 
j"-1--l 'I*- 
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'-ý3)'Any rules. made in- purb-uance of this se tio 
44ýCai soon as convenientky may be before the. 

4d tin, - d, xuay*, at any of the three, mee '. of the oundUiie 

., _, ý,. 
_qucceeding such date, by res, olitionof e C' -be annull&d ih ouncil w7p nzý T, '4. prejudic6 to anything that may eeli'4 

'_;,.,, 
fh1ereunder. 

8PEcLAL TjýihE VA-R-z 

SP"1tisaýf'T-*ý'-. -: '59. Where ini associationý'or person undertakýs b'ert" 
Marka. 2. ý. ýý1,1_11 

. 011grin, ilia tfcý' terial, mode of manufactnre, quality, &ccuraý . 
-or 6ther characteristic of any go6cls, by mark used up0A or M 

'1ýegistn d so loi _. A, w*nnection with such goods, the ar, if and so loiad. - 
he is satisfied that such asssociition or person is coýýfýnt.. ̀  

'Ttify: as aforesaid, may; -if he-shill jud., ge it to**I; ýIfiýýi 
advazita e, permit such ass6ciation or person . _4 

9 
mark as a trade mark in respect of such goo whetlý, 

. 
ce2not'such association: or person be a trading asso '.. 0 

J :, tridei po&%ssed of. a, goodwff. in connection - with: -, 
i, 4 

Nýftif --n 6 
ýa i lien so regMered-such trade g. 

ciation or person to be the proprietor thereof, saTý,: ý4 
shall be transmiss ýnlj, - b'. such trade mar. 1 sible or assignable Y, 

on of the Registrar. 

INTIMN-ATIO111TAX: A. 3ND COLONJAL AERANGEMENTS 

Intational. '59 aýL (1) Any person who has appliýd for prot6cti fo y or-angements- for Protection týade mark in the United Ringdom, of Great B an.,, - 
oftrade rnA rks. oithern Ireland or in any foreign state vitb the Gov ent_ 

:: i-ýPf ýých His Majesty has, mad6 iin. Azrangement un -, Or 
force as if it had been made under section 91 of 5- 

(7 Edw. 7, c. 26. ) Paiýnis and lbýs Act, 1907, for the mutual prote )a O_' signs ction, 
trade marks, shall, on -application by himself or his heirs`2ý- 
executors, admini trators, or assigns (subject to the proTisions'. _--Q; 

4 
-of this Ordinance as to the admissibility of trade marki t 
registration), be entitled to registration of his trade mark ' under this Ordinance in prionty to other a 'plkants ; and suchý. p 
registration shall hare the same date as the application 
ihe United'Kingdom of Great Britain and lNorthern Ireland; ý 

r-br, such foreigm state, as the case may be. 
23 of 1032. i. (2) Such applicatiou shall be made within six months--ý-, 

ýý--, ', from such person aPP13* for protectdon in the 'United - Rhigdom: of rest Britain and N G Torthern Ireland or in the 
foreign state v-rh which the arranlrement is in force. 
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g _iff, 'Ahis section coitame "shalf 
-entitle the 

- ., . =nw. xr-ax to am A k -eco-ver C1 aes f6r infiinge- traA6 W- P, tor 
. , _ , . S 

R, =92rilor-to the ante of the. actual registration 
- N, 

., -g I specified m týis ilia perloc X; r_. - CW'1011, du TheA_1se_' 

. . be me; de vbtion as. - pplicktion- 'Eýy the-peri-_'d'ýiorýsaid shall n6tiuva-lidate 2 4 . VT r ti =, rk. , Y6, fe. g, 1s a oiý6f di irade* 5, j 
. 

B6ýt for t, ' registration: of a. trade mark 'app im- v, ' [j 
s ioIl ept ibill be =2.3 -and dealt vith bi: the same 

inance; -applica-ion undeithii Ord 

Z-- - --ý -" ý' ha6 8tthii cection sha. U apply oýay in-tE6 case - -.. ;,, ý 7- 

y f 6reigr. L.. states with respect to w. ch 'His Mai est 
' 

, ý. qý, Ojder. m Cobýicil shall h&T-e declared that th6pravisions 
f5eatiqiý-, 91i of -the Patents and Designs Act, 1907,6rý the, 

* 
(7 Mvr. 7, d- 29. ) 

", MI. --' ý. . * frývisions of amay enactment. repealed by z p9P 9 * , e6=e-s .. , _ _ ýo rf eich. 
ýpntin 1ých Qrdvrý'ý ," ues in forc6', *ithix6s6ect to'J at , . Wate.. 

Z a0j: (1) Whenever it ap-ar to the Governor that the ' 
-2, __ , _.:. -5 ' 

Pr-oý ý6r 
i3itmeolonia ,,, 5Aaturb of any British pos-zession or protect 

. 
e ýas mad. 6 orat an%nge=Sx&. . 5ý5'W! ýýtqry., piovision for the protection in such possession, 

ýkg g Gdd. 3ýiar . re istered in Ceylon, the Governor may, by 

E-2-iocW3iýtion to- be -published in the Govaýnmeýi Gazette. 
4 all or any of tlýegrovisions of the last preceding section ply 

. ý, --'ýeliting* tci the protection of trade -marks registered in the 
! t-nThited Kingdom of Great Britain and Northeinn IrKand, - with -- . r., acIditions. if anv. as' -to . -the Governor 

seem fit, ýAo `traae marks. registered In: guclL th Bri is 7 

A Proclamation under this section shall. fr6m. a date to 
mie the tike eflýct as if its p'rovisions 

had en conitz eI ,j nc, týý ance, be. the Governor may 
I , -. re, c, l any cl 

op 

v su I Proclamati 

ýýo 
e 

-If any person m; a1ei or cauzes to be made a. false entry 7 
in the reo-ister I-ept under flIs Orclinanoe., or a writing falsely Of eatries in 

q ree-ster. pmpdrtina- to be a copy C-f an entry in such any register, 
or producei, or tenders, or causes to be produced or tendered. 
!a evidence*any such knowing the entry or vriting, 
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-. I' f an* offen e, and punýsl - z, ̂ -" tS ̀ Bý-fakej lieý thall be L-ýiUtv o0M La 
S ige, or-figorbus imj. 3: i: -on=9. x t% for_ a term not 132 exceed&4 

T 

(I)-. Anv person wýo reýresents 6ýtrade mar - rej lselzv - .. -Iý.. d-- sh all - of an offenei, and " tex. 6 , which is nqý so, bi guilt; 3 le. 
ry ionviction' o a'finezot: exoee rk. -. On summa ding fifty rupeei-. ".. - 

for the ýflrposes. of-. 1 4-_--"personý. -shall be deene (2) 
ister * if Oidinance t4) T613resent thit. a tade mark is reg' ea " 

*? 
markt e registeredýl uses in connection with the trade fl YýOrd 

or any -word or -words expressing or. impLying-that registratioij. ' 
_Aýas been obtah, ýCed for the trade Tnark- 

athoriS4 63., ' 
. 
"any person, withqut thi authority of 

Mpti", of %I , ejusiness, calliý -116 esty, uses in connent ion "ith. any tracl 9), 
al ArM 

br_,. pýofession, 'the Royal Arms (6i arms so closely. Tesem 
nner tý to be calculated to deceive) in s& M& as' 

to the beilýf th'ait"Jie"ii 4ýly aut! ýý d 
withou.. t -A'soýto., use` e-I-Royal Arms, or if any'peison' 

aAharity of Elis Majesty or of a, member of thi Royal: Fa Yý, 
uses, in' connection with any trade, business, ' ca o" 
profession any device, emblem, or title in such nanner s bý' 

calculated to lead. to the belief that, he 
-is emplo, 

supplies goodi to, His Yajesty or such meniber of the Royal. ' 

.2 Family, he shall be guilty of an offenoe, aýd IiAle on summary. 
_P 

orýýction to a fine not exceeding one hundred rupees. 
(2) If any person, without the authority qf the Governor"'. ' ih6risýcl 

Lmption of 
S of the uses 

. 
in. connection With any trade, business, calling, or:. 

_4 100; - profession, ' the - arm of the Ceylon Government* (or arms m, ý_R 
closel reserýtlin b' calculýQ'to deceive) irýM 9 the same as We 

-Y . such a manner as io be calculýtýd to lead to the belief that ýe 

is duly. authoriied to use such. arms, or if 4ny person, ýithoilt'. 'ý' 

the authority of the Governor, uses in coiinection with any 
trade, -business, calling, or profession. *any device, emblem, 
title in such a manner as to be calculated to lead to the' elief" 
that he is employed by or supplies goods to the Governor or 
any-member of the Governor's family or the Ceylon Govern. 
ment, he --hall be guilty ofan offence and liable on silm-ary 

-7, con-, iction to &-: fine not exceeding one hundred rupees. 

(3) Xothiiig in this uection contained shall be construed 
as affecting the rights, if anv, of the proprietor of a trade inarh* 
containing any such ar=,,.. device, emblem, or title to continue 
to use suchL trade mark. 
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Ordinance* are liii&-EFatýlared affenc-as ýIBC`- All bEencies-under-I ljý 
,--... 

.-. - .1. :1--.., 
7L 

ý_be nolk- cognizable! 'wi in meaning oM ii4able, " thl'4hbr- r'oTM, 
11. 

*bff 

and 
ýrýctlh`ose týýAsdeflneclizsec-tiýAgpf the Crinllýýedure 

4-, 

ETA& TRIBE MkILS Nvii ARIC ýj" REGISTRAT-TO OF CE 

NOT MEGISTRA33tZ US-DEIE'PA]IT Vý_67 MýI 

(1) Where any trade miik 6i f6r not lesý_týan two Registration of 
trade =rlm beki bona fide used-in.. Ceylbn upon or in -connection, rart B. ju 1. (whether'f6r- any gooc 'ale, in, Ceylon. -ýr__eiýoitattoft- 

ad), for thepurpose of indicating that they are-the goods 
j. he proprietoiýý8t. _-the mark by virtue of maiýdacture, 
ection, certfficafibný deiag ', Mith or offýrin '' f& sale, the 9 

ii. clniming to, be the proprietor of the mark may, appjy,, ý.. '_ 
=--wntngý-to the Registrar, ii We 

ýpre ibeam -ýcrl 've-. 
he'mark eýtýýCii ýfE r& gi I tjýade zia jn Part B'O 

pegispter, in respept of such- goods. 
II* ý2) Tbeý '0 Reýýtrar shaUr-c nsider every such application 

a irýgistýiti6n. 16f*iýtrade* mark in Tart B of the register, ind 
', ý'appears 

toLhim, after such search, if any, as he may deem - 'ippli6ition is inconsistent with the 

-IPFO, nslons of section 9 or section 17 of this Ordinance, or. if 
P be is not datisfied that the mark has been so used as aforesaiaj 
3eýor. that it is ýapable of distinguishing the joods* of the appli'-*. 

he may refuse the application, or may-accept it's . ubject' 
K. 14, condition, ameidments, or modifications as to thý g*dks ýr classes of goods in respeof of which the mark is t; 6 be rekis-' 

tered, or to such limitations, if any, as to'mode or place'of 
uier or otherwise. as be may. think right to impose, and in anj, ' 
ýAer case he slaU accept the'application, 

'i "-: (3). Every sach application sh&U be accompanied by- an 
affidavit veriýying the user, including the date'of faA:. usýr, 
and such date. shall be entered on the register. 

(4) Any. such refusal. oT-conclitional acceptanCe' shall'be 
ect to appeal to the -court, and, if the ground fbi ieflisal'- 

is insufficiency of evidence as to user, , ell refusal shall be qu 
'%ithout prejudice to any application for registration of... tbe 

. 'trade mark under the provisions of Part L of this Orýi- 
MSnce. 
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very SUCh Mpp if ýje_ejtýd, be'adierýýe-d 
0 -this Oic kjoe. rith the provisiopA of Partýl. in af lin 

(6) A-mark =iy- be rdgi§t ered In Put B n7otwith' gtandig 
any registrati= Ift PErt A. 

-by the sime pro-priAbi 6 
mar - orý, any pý: f or firis ihereof. 

- 
66: 1 ; Me provisions of ýcajtFa L, an of ýhi's Ordbýiýý' 

... -8 ce 
'certain 'with* the excep#on of, those set out in the 

ziubject 
-to't. he pro Part o'' P Visions Of this f this Ordi! 29ce 

.. of tho Ordinance.. - apply 'in rýs ect of trade marks to -which this ViA 
. th trade iiiarks p 
iii Part B of the Ordinance appLies'as if they were herein ze-e' 
regist Y., ýerms made appli cable to thii Paxt of the Or'di'nance. -. -ný- 

The reegist; raýfon 'of -iý th projaetbic'iýrý. 
registration 

i'person. 0 
inTart B. .., 

trade mark in Part B of the -regi3ter shall 18 prlmaý,. ýc 
-the exclusive right' o't e'. ' evidence that that person has -t us 

. of. that trade mark, but, in any action for i fringement. -JUz 
: X. - mark entered ixiýPazt -: B of the regisý, ",, na:; iýj dtia 

tk f Lelii8e, ýaK -_-0 er r 'ef &Iiill to the ownero , 
th 

ecý of suýh're' MxWiiýý'if the 
the satisfaction of the eourt that the user of 'ýhý- 

7 complains is no' . 'Calculated iý deceive or to lead to_&-ýelj 
that the goods- the tubject. of such user were goods ffiii 

--factured, selected, certified, deilt with, or oiTerid fbf, ý--s -- 
I 

-! ': by the proprie-c: of the reggistered trade mark. 

-Power to treat*, 68. If any person appliis for . "the registratiow-of a?. traý 
applications mark under Par,. L of this Ordinance in Part A of the iejisjý for re&Vration 
in Part A as -. the Registrar may, if. th6, 'ýpplicant is willing,, instes, N 
applications 
for registration` refusing the application treat it as an applicatfon'-. ý 
in Part B., `46-gistration in NA'B'of tlýý legnisStler Under this T'art7. *bf.. U 

"--Ordinance and deal with th6'application accordinglý Y.. 

Interpretation. 69. In thb- Ordinance, ". unless the context., otlierwi 
- Vt requires- 

court " mes -ns the District Court of Colombo; 
"mark" inEades a device, brand, heading, label, tick( 

name, signature, word, letter, numeral, or. -&I 
combization thereof; - 

prescribed " means prescribed by this Ordinance of 
any rzý--s duly made thereunder 

register " =ý_ans the reigister of ýrade rcarks; kepf und 
the pr --nsions of this Ordinance; : 
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; ffRe2ristrar mdaht- a Regiqtrar-Gý4er&L a4d'-inclucles 
an Sofficiýintýý'kegistrar-General'sDiýp; iiý*' ýilt to* 

-. 0 b ""'th e xt_ýVlt- -he 'maY-** e 7&Uthorlsed byg6neral 
qra6f.. O - Gove m-gr,. th' ClikEaige the or.,. speciýl e. 

-4--duty. of the Re&trar ýnder-this 
-Ordimýi ce t! 

t,. 'Cý'iegiqrabl6 *. trade' ; niik- iniesm -a trade - =Yk whicY is 
capab e'of iegisfration-ander the provisions of -t8i 

Ov. -ZLýOrdiyfance 

mark" means. & traAe-mirk which is.., 
upon'the register*;, '" 

f (--. trade ra ari iieans a markused. or proposed to be used 
or in connection with I goýods for the purpose 

-: z:. bf t-6 -lidi6ating that they are ýheý goods of the proprie r 
6f trade- mark by virtni. -of manufacturev. ielýýtion, certificatiofi, dealing with, *. * "of off ering 
fof We. 

7 
7f 

-S I,. CE[EbUiý 
-:,. ., Z 

TROVISIONS, OF TARTS I. A'25D Il. OF THE ORDINANCE 

'. K'0T -. APPT 7.0 MARXS ILEGIST12XD nZ PART 3 

OF TIME REGISTER. 

xo. 0 ection. -matter. Sabject 
4 Incorporation of e3dsting register 
7 Registrable trade marks 

Jýpplicatioix for re tration gis 
(9) Modification of trade mark on 

appeal 

-7 K 
Disclaimers 

trade marks 
Combined trad. . I. 

957 Assignment and user of associated 
4 trade marks 
.. 29 ' Status of mirenewed trade mark 
34 Trade marks registered under pro. 

vious Ordinances 
; 3S (e3ýCept proviso) Rights of prophetor of trade mark 

ý7: 40 -, (down'to the"words Rigistration. to be conclusive after 
ýgaiiast the pro. seven Tears 

visions of section 9 
qf this Ordinance 

41 'Unregistered trade marks 
Standardliamn, &a., trademarks 
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ORDINANCE, NO. 23 OF 1932 
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ordinance No. 23 of 1932. 

An OrdInance to amend " The Trade Marks 
Ordinance, No. 15 of 1925 

[Date of Governor'a nssent : September 21,1932. ) 
[Date of commencement: September 21,1932. ] 

GRAEAirs Tnomsox. 

BE it enacted by the Governor of Ceylon, with the 
advice and consent of the State Council thereof, 

as follows :- 

I This Ordinance may be cited as the Trade Marks Short title. 
(Convention) Amendment Ordinance, No. 23 of 1932. 

2 Section 61 of " The Trade Marks Ordinance, No. 15 of Amendment of 
1925 ", is hereby amended as follows: section 61 or 

Ordinance 
(1) by the substitution of the word " six " for the word 

No. 15 of 1925. 
" four " in the first line of sub-section (2) thereof ; 

(2) by the insertion of the words " and dealt with " between 
the word " made " and the word " in ", in the 
se-cond line of sub-section (5) thereof. 

Passed in Council the Sixth day of SepteAber, One 
thousand Nine hundred and Thirty-two. 

V. COOMARASWAMY, 

Clerk of the Council. 

Assented to by His Excellency the Governor the Twenty- 
Brst day of September, One thousand Nine hundred and 
Thirty-two. 

0. C. WOOLLEY, 
. Secretary to the Governor. 
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THE COPYRIGHT ORDINANCE, NO. 12 OF 1908 
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'A 

No. I 

An Ordinance 

Preamble. HERE. kS it is exped. 
in literary and artL 

by the Governor of Ceylc 
consent of the Legislative C 

PA. RT I. 
- 

Short title. 1 (1) This Ordinance i 
Or. dinance, 1909, " and sh 

Commencement. clate as the Governor shall, 

I 
Gazette, appoint. 

Division into (2) This Ordinance is di, 
parts. Part L-Prelimin 

Of 1908. 
lating to Copyright 

t to secure the right of property 
c works: Be it therefore enactea 

by and with the advice aad 
incil thereoE, as follows: 

MUMDURY. 

be cited as " The Copyright 
come into operation at such 
Proclamatioa in the Government 

&S fouows .- 

Part II. -Administ tion. 
Part III. -Literary opyright. 0 
Part M-Artistic opyright. 
Part V. -Infringe at of Copyright. 
Part VI. -Rerfistra on of Copyright. 

0, 

M I. 
II 

Part VIL-Mscellaýeous- 
.# 

Ja this Ordinance, im . 33 the contrary intention ap- Interpretation. 

pears- 
Artistic work " includes 

(a) Any painting, dr iNing, or sculpture ; and 
(b) Any engravingr, ching, print, lithograph, wood- 

cut, photcý. g '18'h, or otherworL of art producecf 
I)y any proce! s, mechanical or otherwise, by 
which imprew ions or representations of works 
of art can be , al-ea cr multiplied. 

Author " includes the pers( nal representatives of an author. 
Bo-)k " includes any boo c or volume, and any part or 

division of & book cr volume, and any article in a 
book or volume, ad any pamphlet, periodical, 
sheet of letterpress, map "chart, diagram, or plan 
separately published 

trand'any 

illustration therein. 
" Lecture " includes a serm )n. 
" Periodical " means a re iew, magazine, newspaper, or 

other periodical woA of a like nature. 
Pirated artistic work " niE ins a reproductioa of arx artistic 

work made in any danner without the authority of 
the owner of the cop: right in the artistic work. 

Pirated book " means ai ýproductioa of a book made in 
any manner witliout the authority of the owner of 
the copyright in the )ook. 

Portrait " includes any w( rk the principal object of which 
is the representation fa person by painting, dxaw- 
inm, engraving, phot( graphy, sculpture, or any form 
of art. 

Publish " and " publicati, a" in relation to a book refer 
to offer for sale or di Uibution in each case with the 
priv-ity of the authoi so as io make the book acces- 
sible to the public. 

The Registrar " means th Registrar of Copyrights. 
0C 
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3 'For the purposes of t 
delivery iii Ceylqn shall be d, 
publicýtion or delivery elsewl 
publications or deliveries does 

4 -No copyright or lecturiD 
Ordinance in any blasphemous 
work or matter. 

5 Subject to this Ordinanc 
relating to proprietary riihi,, 
positioas shall, after the *con 
apply in Ceyloa. k-. 

PA. RT II. ' A 
6 The Registrar. General a 

rights , urJess. the Govemor i 
some Other person to be the 

Ordinance, publication or 
-d to be simultaneous with 

if the period between the 
ixceed fourteen days. 

shall subsist under this 
it, seditious, or libeUous 

the Common Law of England 
n. unpubUshed literary com- 
encement of this Ordinance 

ISTRATION. 
be the Registrar of Copy. 
by Proclamation appoint 

strar of-Copyrights, which C 

appointment the Governor 
from time to time as occasion 

Copyright office. 7 For the purposes of U, 
established, which shall be 
The office -of the Registrar. 
office unless and until the Go, 

Beal of 8 There shall be a seal of 
copyright office. sions thereof shall be judicial 

Copyright ia 
books. 

Lecturing 
* ht in rI9 

lectures. 

Commencing 
of copyright 
and lecturing 
right. 

Term of 
copyright and lecturing right. 

PART III. -LITI 
9 (1) The copyright in aý 

to do, or authorize another-ý 
following things in respect of il 

(a) To make copies of it 
(b) To abridge it ; and 
(c) To translate it. 
(2) Copyright shall subsist 

author is a Iritish subject oi 
from type set up in Ceylon or 
plates or negatives maae ia Cc 
necessarily used, and has, aft 
Ordinanee, been published in ( 
witli. its first publication elsewl 

What is 
simultaneou3 
pubUcatiotL 

Blasphemous. 
&C., matter 
not protected. 

AppUlcatian of 
the Common 
Law. 

Registrar. 

hereby empowered to niake 
Lay require. 

Ordinance, an office shall be 
alled the " copyright offlace. " 
eneral shaU be the copyright, j 
xnor otherwise directs. 

ie copyright office, and impres. 
noticed. 

RARY COPYRIGHT. 

, ool, means the exclusive right 
rson to do, all or any of the 

in every book, whether the 
not, which has been printed 
lates niade therefrom, or from 
Ion in cases where type is not Y, 
r the comraencemeýt of this 
ylon before or simultaneously -re. 

10 , (1) The lecturing right i 
rig'aVto deliver it, or authoriz 
except as hereinaf ter provided, 

(2) Lecturing right shall su 
the author is a British subjec 
commencement of this Ordina 
in Ceylon before or siniultane 
public elsewhere. 

It (1) The copyright in aI 
publication in Ceylon. 

(2) The lecturing right in a le 
delivery in public in Ceylon. 

12 (1) The copyright in a bo 
lecture shall subsist for the tern 
author's life and seven years, wl 

(2) Where the first publicat 
delivery in public of a lecture, I 
the author, the copyright shall 
two years. 

(3) Where a book is written I 
shall subsist for the term of fortý 
and the life of the survivor of 
ever shall last the longer. 

(4) If a lecture is published c 
writing of the owner of the lecti 
shall cease. 

393 

a lecture means the exclusive 
its delivery, in public, and, 

o report it. 
ist in every lecture, whether 
or not, which lias, after the 
ce, been delivered in public 
isly with its first delivery in 

ool- shall begin with its first 

shall begin with its first 

k and the lecturing right in a 
of forty-two years orý'for tho 
. chever shall last the longer. 
)a of a book, or the first 
ikes place after the death of 
subsist for the term of forty. 

joint authors the copyright 
two years or their joini live., 
lem and seven years, which. 

a book mith the consent in 
ng right, the lecturing right 00 



13* (1) The author of a boqý shall be the first owner of the Ownership in 
copyright 

in the book. copyright and 
(2) The author of a lecture shall be the first owner of the 

lecturing right. 

lecturing right in the lecture. 

I 

14 Where there are joint al 
the copyright or ihe lecturing 
be tile property of the authors. 

15 'Where a book is writte 
v, uthors, and the name of each, 
written by him, each author s 
the portion written by him. in 
separate book. 

16 The proprietor or proje( 
similar permanent work of 
other person for raluable co: 
of the whole or any part of tt 
copyright in the work in the 
author thereof. 

17 (1) The author of any 
consideration to, and first pu' 
entitled to copyright in the 
so that- 

(a) Ile shall not be entitled 
ize its publication u 
the year hi which t 
and 

of a book or of a lecture, Ownersh. ip in 
as the case may be, shall the C&SO of joint authors. 

in distinct parts by separate Separate 
thor is attached to the portion "ItIlor. 
L11 be entitled to copyright in 
e same manner as if it were a 

r of an encyclopaodia or other Encyclopedia 
! ference who employs some and similar 
deration in the composition works. 
work shall be entitled to the 
ne manner as if he were the 

contributed for valuable Copyright in 
in, a periodical shall be articles 
as a separate work, but publiahed in 

periodicals. 

? ublish. the article or author. 
one year after the end of 

article was first published; 

(b) Elis right shall not exclu4e the right of the proprietor of 
the periodical under t1is section. 

(2) The proprietor of a perio( 
been contributed for valumbl, 
shall be entitled to copyright 

(a) He shall not be entitled I 
its publication excel 
form of publication; 

(b) His right shaU not excli 0 
article under this sec 

,I in which an article which has 
insideration is firsb published 
the article, but so that- 
ablish the article or authorize 
ýthe periodical in its original 

the right of the author of the 

IS The author of any art] 
consideration to, and first p, 
entitled to copyright in the a 

19 The copyright in a bc 
lecture shall be capable of as 
operation of law. 

20 The copyright in a b( 
lecture shall be deemed to 
purposes of ownership, assigi 
all other purposes. 

contributed without valuable COPYTIght In 
' 

shed in, a periodical shall be artides bW"J 
In peri= in 

le as &. separate work. Without TSIUL!: L* consideratJon. 

and the lecturing right in a Cogyright, &e.. 
unent and of transmission by 

ý 

to 0 -aigma"A... 

and the lecturing right in a Copyright &-"d distinct properties for the other righta i-a 
it, license, transmission, and be separate - 

properties. 
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Assignment of 
copyright. 

New owtions. 

Making of 
abridgment, &c., 
for private use. 

Translations or 
abridgments. 

Failure of 
author to make 
or cause 
translation of 
book. 

Copyright in 
translations. 

21 The owner of the copý 
ing right in a lecture may a 
partially and either generally ( 
or period, and may grant any 
a, n assignment or grant shall i 
signed by the owner of the rig 
or granted. 

22 Any second or subsequ. 1 
material or substantial alteratj 
to be a new book, but so as 
person to reproduce a forinerl 
thereof after the expiration 
edition. 

Provided that, while the c( 
person, other than the owner c 
person authorized by him, shaý 
or subsequent edition thereof. 

23 Copyright in a book sh 
making an abridgment or t 
private use (unless he uses it 
publicly by some other perso 
extracts from or otherwise fai 
the book for the purpose of ai 
criticism, review, or refutatio 
rep6rting scientific informatioi 

0 
24 Where the author has ] 

book and a translation or abrii 
the consent of the owner of 
other than the author, notice 
of every copy of the transli- 
been made by some person of. 

25 Where a translation of i 
is not made within ten years 
of the book by the owner of I 
by his authority- 

(a) An person desirous of ranguage 
may make 

Governor for permis. ý 
(b) The Governor may ther 

the hand of the CoIc 
of the copyright of a 
to make or cause to I 
into that language v 
deems reasonable, or 
tion should not be g7. 

right in a book or of the lectur. 
sign his right either whoby or 
r limited to any particular place 
interest therein by license; but I 
ot be valid. unless it is in writing 
it in respect of which it is made 

t edition of a book containing 
is or additions shall be deemed 
; to prejudice the right of any 
Etion. of the book or any part 
the copyright in t,. 4e former 

yright in a book subsists, no 
the copyright in the book or a 
be entitled to publish a second 

. not be infringed by a person 
rislation of the book'for his 
ibliely or allows it to be used 

or by a person making fair 
dealing with the contents of 

w work-, or for the purposes of 
or in the ordinary course of 

ed with the copyright in his 
xent of the book is made with 
ý copyright by some person 
3,11 be given in the title page 
or abridgment that it has 

than the author. 
book into a particular language 
om the date of the publicatioa 
a copyright or by some person 

ranslating the book into that 
i application in writing, to the 
n so to'do. 
pon by notice in writing under 
al. Secretary inform the owner 
h application and request him 
made a translation of the book 
hin. such time as the Governor 
show cause why such applica- 

(c) If the owner of the copý right fails to comply with such 
notice, the Governor nay grant such application. 

26 Copyright shall subsist in a lawfully iroduced trans. 
lation or abridgment of a bo k in like maruier as if it were 
an original work. I 
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27 (1) Unless the reportin 
notice as in this section me 

lecture shall not be infringedl 
newspaper. 

(2) The notice prohibiting I 
be civen- I 

(a) Orally at the beginning i 
(b) By 8 conspicuous writl 

lecture is given, on th 
in which it is given or 
it is given. 

(3) When a series of lecturef 
same lecturer on the same su 
given in respect of the whole s 

PART IV 

28 The copyright in an artiý 
rigilt of the owner of the copyr,., 
another person to repro uce t( 
part of it, in any manner, form: 
any process, or for any purpose 

29 Copyright shaU subsist i 
the author is a British subject o 
after the commencement of this 

30 The copyright in an arti 
making of the work, and shall si 
years or for the author's life an 
lbst the longer. 

Si The author of an artisti( 
of the copyright in the work. 

32 When an artistic work, 
order for valuable consideratio 
it is made shall be entitled to 
were the author thereof. 

33 (1) When a photograph 
consideration, the person to w: 
entitled to the copyright ther 
thereof. 

(2) Subject to sub-section (1) 
graph is made by an employe 
employer shall be deemed to 
graph. 

34 (1) Subject to section 
engraver or other person w]: 
instrument by which copies of 
shall be deemed to be the aut 
means of the plate or instrnmei 

.A 

of a lecture is prohibited by R-portof 
oned, the lecturing right in a lecture in a 
ya report of the lecture in a newspaper. 

reporting of a lecture may 

the lecture ; or 
n notice affixed, before the 
entrance doors of the buildina 

0 na place in the room in w ich 

is intended to be given by the 
ject, one notice only need be 

COPYRIGHT. 

tic work means the exclusive Aleaning of 
, ght to reproduce or authorize copyright. 
artistic work, or any material 
or size, in anv material, or by 

every artistic work, whether Copyright in 
not, which is made in Ceylon artistic works. 
Ordinance. 

tio work shaU begin with the Commencement 
bsist for the term of forty-two and term of 

seven years, whichever shall artistic 
copyright. 

work shall be the first owner 

eing a portrait, is made to 
, the person to whose order 
ae copyright therein as if he 

Ownership of 
copyright in, 
artistic work. 
Copyright in 
portraits. 

made to order for valuable 
ýe order it is made shall be 
as if he were the author 

Copyright in 
photographs. 

this section, when a photo- 
behalf of his employer the 
the author of the photo. 

8 of this Ordinance, the 
makes the plate or other 
artistic work are znultipýed 
of the copies produced by 

Engravings sj3d 
printa. 

In ýAo 
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Copyright in 
case of sale 
of painting, 
statue, or bust. 

Right of author 
to make repUcas 
of statues. &C., 
in public places. 

ArUBtic copyright 
to be asaignabis. 

Copyright and 
ownership in 
azlistic works. 

(2) When the plate or ot 
section is made by an empl 
employer shall be deemed 
produced by means of the p 

35 (1) Whea the owner 
work being a painting, or a 
disposes of such work for 
not assign the copyright the 
(except as in this section me 
any agreement in writing tc 
such work. 

(2) When a statue, bu. % 
made to order or not, is p! 
in a street or other like pub] 
absence of any agreement i 
thereof. 

36 The copyright in an 
assignment and of transmissi 

37 The copyright in an 
of the artistic work shall be 
for the purposes of ownerslý 
sion, afid all other purposes. 

ar instrument mentioned in this 
r6 on behalf of his employer, the 
;o be the author of the copies 
6te or instrument. 

of the copyright in any artistic 
3tatue, bust, or other like work 
-aluable consideration, but does' 
-ein, the owner of the copy-fight 
ationed) may, in the absence of I the contrary, make a replica of 

I 
I 

or other like work, whether 
6ced or is intended to be placed 
o place, the author may; in the 
) the contrary, make replicas 

rtistic work shall be capable of 
a by operation of law. 

rtistic work and the ownership 
ý, eemed to be distinct properties 

assignment, license, transmis- 

Assignment of 38 The owner of the co- 
copyright. assign his right wholly or I. 

limited to any particular ph 
interest therein by license 
shall not be valid unless it i 
of the copyright. 

Infringement of 
rights under 
Ordinance. 

Damages in 
case of 
leýturing right.. 

Notice of 
objection to 
title. 

% PJLP. T Vi--INFRM 

39 If any person infring( 
Ordinance in respect of the cc 
right in a lecture, or the col 
owner of the right'irifringeý 
damages or penalties or prof, 
mi of these remedies. 'Y 

40 In assessing the damag, 
of The lecturing right in a lecl 
amount of profit made by t 
infringement, and to the ami 
by the owner of the lecturing 

41 The plaintiff in an ac 
right conferred by this Ordina 
owner of the right which he ch 
pleadings in defence pleads t 
title of the plaintiff, and state 
is founded, and the name of 
defendant alleges to be the ov 

ight in an artistio work may 
tially and either gener&Uy or 
or period and may grant any 

but an assignment or grant 
:, writing signed by the owner 

OF COPYRIGIM 

any right conferred by this 
yright in a bo6k, the lecturing 
Tight in an artistic work, the 
may maintain an action for 
and for an injunction, or for 

in respect of the infringement 
-e, regard shall be had to the 

infringer by reaion of the 
nt of actual dam4ge, incurred 

on for the infringement of a 
ze shall be presumed to be the 
ms, unless the defendant in his 
at the defendant disputes the 
the grounds on which the plea 
, he person, if any, whom the 
er of the right. 

397 



42 No action for any infrinc C 
right under this Ordinance shý 
commenced within two years 
committed. 

43 All pirated books and 
be deemed to be the property 
in the book or wofk, and may, t 
stone, matrix, negative, or thi; 
printed or made, be recovere 
lawful method. 

44 If any person- 
(a) Sells, or lets for hire, or 

or hire, any pirated 
work ; or 

(b) Distributes, or exhibits j 
any pirated artistic w 

(r) import& into Ceylon an3 
artistic work; 

he shall be guilty of an offen( 
shall be liable to a penalty not 
Fopy of such pirated book or p 
in contravention of this section, 
of the copy-right every such c 
forfeit the plates, blocks, stor 
if any, from which the pirated 
was printed or made. 

Provided that the whole 
offender in respect of the sam 
five hundred rupees. 

Provided also that no person 
under this section if he proves 
at the hearing that he did n 
reasonable care, have ascertain 
book or the work was a pirated 

45 (1) A Police Magistrate 
the owner of the copyright in ar 
or of the agent of such owner a 

(a) If satisfied by evidence t 
for believing that pir 
works are being solý 
warrant, in accordar 
authorizing any poli( 
books or pirated arti 
before the court. 

(b) If satisfied by evidence t 
for believing that pii 
works are to be founi 
place, issue a warranI 
prescribed, authorizim 

Lent of copyright or lectunng 
be maintainable ualesýs it is 
xt after the infxinoement is 0 

pirated artistic works shall 
f the owner of the copyright 
Y-ether with the plates, blocks, 

if any, from which they are 
by him by action or other 

xposes, offers, or keeps for sale 
book or any ]ýIrated artistic 

, any pirated boo. k or 
r1c ; or 
pirated book or any pirated 

ý against this Ordinance, sad 
xceeding fifty rupees for each 
rated artisticýwork dealt with 
ind also to forfeit to thb owner 
py so dealt with, and also to 

matrix, negative, or thing, took 
or pirated artistic work 

Lalties inflicted on any one 
transaction shall not exceed 

iall be convi cted of an offence 
the satisfaction of the court 
know, and could not, with 
that the boo]. was a pirated 

6rtistic work. 

nay, upon the application of 
book or in any artistic work, 

pointed in writing- 
?, t there is reasonable ground 
'ed books or pirated artistic 
or offered for sale, issue a 

with the form prescribed, 
officer to seize the pirated 

ic works and to bring theruý 

at ther6 is reasonable ground 
ted books or pirated artistic in any house, shop, or other 
in accordance with the form 
any police officer to search 

Limitation of 
actions. 

Property in 
pirated books 
or artistic 
work. 

Penalties for 
dealing witn 

8 pirate booki. 

6earch warrant 
and seizure oi 
pirated cop! *-3. 
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Power of owner 
of copyright to 
re ire delivery 

m0 toyin f 
pirated books 
and works. 

Penalty for 
false 
Tepresentations 
im notices. 

Request t; o 
police to seize 
pirated books 
and works. 

between sunrise I 
pirated books or I 
to be, and to seiz4 
artistic works res 
books or pirated a 

(2) The court may, on pr 
brought before it in pursi 
books or pirated artistic wc 
to be delivered up, subject 
court thinks fit, to the owr 
or artistic work, 

nd sunset the place where the 
rated artistic works are supposed 
and bring them or any books or 

sonably suspected to be pirated 
rtistio works before the court. 
iof that ony books or artistic work 
ance of this section are pirated 
ks, order them to be destroyed or 
to such conditions, if any, as the 
,r of the copyright in the book 

46 (1) The owner of h 
work, or the agent of su 11 
by notice, in accordand 
any person to deliver up 
book or work, and every )er 

'o 

13 
given, and who has any pir 
work in his possession or pol 
reproduction of the book or v 
and in default of doing so sha 
rupees. 

(2) A person shall not giý 
this section without just cl 
notice shall be liable to a fine 

(3) In any prosecution un, 
the defendant shall be deeme( 
just cause, unless he proves I 
the hearing that at the. time 
owner of the copyright in the 
agent of such owner appoint( 
ground to believe that the 
given had pirated reproduct 
possession or power. 

47 Any person who in 
this Ordinance makes a repi 
and which he knows to be fi 
that he is- 

(a) The owner of the co: 
work; or 

(b) The agent of any such 
shall be guilty of an offence 
be liable to imprisonment, wý 
or to a fine not exceeding on 

48 (1) The owner of the 
work or the agent of such oNi 
accordance with the prescrib 
reproductions of the book or 
may lodge the request at an3 

(2) Any police officer in t 
police. station is situated m 

399 

copyright in any book or artistic 
wner appointed in writing, may 
Ih the prescribed form, require 
. 
im any pirated production of the 
; on to whom such notice has been 
tted reproduction of the book or 
wer, shall deliver up the pirated 
rk in accordance with the notice, 
be liable to a fine of one hundred 

ý any notice in accordance with 
use, and any person so giving 
)f two hundred rupees. 
er sub-section (2) of this section 
to have given the notice without 
) the satisfaction of the court at 
A giving the notice he was the 
book or artistic work or was the 
I in writing, and had reasonable 
ierson to whom the notice was 
ons of the book or work in his 

notice given in pursuance of 
ntatioa which is false in fact, 
or does not believe to be true, 

in any book or artistic 

gainst this Ordinance, and shall 
ch may extend to three months, 
hundred rupees. 
Dpyright in any book or artistic 
er appointed in writing may, in 
form, request that any pirated 

ork be seized by the police, and 
*lice station. 

town or district in which the 
at any time in the daytime 



1, itllin seven days after the 
pirated reproductions of the 
notice, and all reproductior 
has reasonable ground to b 
found by him in the Possess 
owner of the copyright in th 

(3) Every p6lice officer w 
pursuance of this section sha 
or works before a Police Cou 

(4) A Police Court may, , 
interested, make such order 
works as it thinks just. 

(5) Anv person who shall 
station iý accordance with 
shall be guilty of an offence, F 
rupees. 

(6) In any prosecution uni 
the defenda- nt shall be deer 
without just cause, unless he 
court at the hearing that at 
he was the owner of the copy 
or was the agent of such owr 
reasonable ground to believ 
the book or work-were being 
exposed, or offered, or kept 
exhibited in public, in the to 
station is situateCL 

request was so lodged, svize all 
book or work mentioned in the 
of the book or work which he 

lieve are pirated reproductions, 
xx of say person other than the 
ý book or work. 
io selzes any books or works in 
I forthwith bring all such books 

the application of any person 
r the disposal of the books or 

lodge any request at any police 
Ais section without just cause 
ad liable to a fine of two hundred 

sub-section (5) of this section 
I to have lodged the request 
-oves to the satisfaction of the 
Le time of lodging the request 
ht in the book or artistic work, 
appointed in writing, and had 

that pirated reproFuctions of 
lawfully sold, or let f or'hire, or 
sale or hire, or distributed, or 

L or district in which the police 

49 Where proceedings fe 
nance are instituted by the o-v 
or in any artistic work or bt 
the penalty shall be paid to' 
the injury he has sustained. 

50 Whoever aids, abets, 
or omission is in any way, 
*concerned in the commission 
nance, shall be deemed to h 
shall be punishable according 

51 Proceedings may be i: 
the recovery of any penalty t 
proceedings shall be institu 
months from the date of thi 
penalty is imposed. 

52 An appeal shall lie t 
conviction or order (includix 
tion, complaint, or applicati 
jurisdiction with respect to 
Ordinance, to the court &a( 
vided, by chapter XXX. of 

any penalty under this Ordi- 
ier ;f the copyright in any book 
the owner of the artistic work, 
im, by way of compensation for 

ounsels, or procures, or by act 
irectly or indirectly, knowingly 
I any offence against this Ordi- 
re committed that offence, and 

stituted in any Police Court for 
ider this Ordinance, but no such 
ed after the expiration of six 
offence in respect of which the 

the Supreme Court from any 
any dismissal of any informa- 

i) of a Police Court, exercising 
ly offence or matter under -this 
in the manner and time pro- 
The Criminal Procedure Code, 

Applicatiom of 
penalties. 

-.. 

Aiders and 
sUittors. 

Limit&tiom of 
actions. 

Apptal. 
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Importation 61 
pirated works. 

Copyright 
registers. 

Method of 
regiatration. 

53 (1) The following goo 
ported : 

(a) All pirated books in w 
Ceylon ; and 

(b) All pirated artistic wor 
sisting in Ceylon. 

(2) All pirated books and 
into Ceylon contrary to this 
may be seized by any officer c 

(3) Subject to this Ordiaar 
nance No. 17 of 1969 shall &pI 
of pirated books and artistic 
same extent as if they were 
Ordinance. 

(4) The provisions of t-iiis sei 
or artistic work unless the ov 
his agent has given written n 
of the existence of the cowrit 

PART VI. -REGISI 
54 The foUo,, ving registers 0 the Registrar at the copyright 
The Register of Literary Co, 
The Reg; siter of *Fine Arts C 
55 The owner of any cop 

this Ordinance may obtain i 
manner prescribed. 

are prohibited to bo im. 

copyright is subsisting ill : 
in NVhich copyright is sub. 

-ated artistic works imported 
ýction shaU be forfeited and 
customs. 

the provisions of the Ordi. 
to the seizure and forfeiture 

: )rks under this section to the 
rohibited imports under that 

a shall not apply to any book 
of the copynghl therein or 

.e to the Colonial Secretary 
and of his term. 

rION OF COPYRIGHTS. 

copyrights shall be kept by 
ice :- 

or lecturing right under 
tion of his right in the 

Registration of 56 When any person becomt 
assignments and lecturing right under this Ordir 
transmissions. ment or transmission, or to any 

may Obtain registration of the 
license in the manner Drescribeý 

Ifow 
registratioa 
effected. 

Trusts not 
registered. 

Register to be 
evidence. 

57 The registration of any I 
under this Ordinance, or. of aný 
thereof or of any interest therev 
by entering in the proper regist 
relating to the right, assignment 

58 (1) No notice of any trus 
structive, shall be entered in an 
this Ordinance or be receivable i 

(2) Subject to this section, equi 
or lecturing right under this Ord 
same manner as equities in resF 

59 Every register of copyrig], 
be primd /acie evidence of th( 
and documents purporting to I 
or extracts therefrom certified 

entitled to any copyright or 
ace by virtue of any assign- 
iterest therein by license, he 
ssignment, transmission, or 

opyright or lecturing right 
assignment or transmission 
by license, shall be effected 
r the prescribed particulars 
transmission, or license. 

expressed, implied, or con- 
register of copyrights under 

y the Registrar. 

of any copyright 
iance may be enf orced in the 
ct of other property. 

under this Ordinance shall 
particulars entered therein, 
copies of any entry therein 
y the Registrar and sealed 
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with the seal of 
- 
the 

(')v, ldexice in aU coarts 
the originals. 

ts office sha be &dmissible in 
further proof or production of 

6o Certified copies of entý i 
ordinance or of extracts ther I 

prescribed fee, be given to an., 

61 Each register under t] i 

public inspection at all conve - 
prescribed fee. 

6,9, The Registrar may, in 
the prescribed conditions, am 
this Ordinance by- 

(a) Correcting any error ir 
cular ; and 

(b) Entering any prescribed 
tingg to copyright or c 

63 (1) Subject to this Or 
Colombo may, on the applica 
person aggrieved, order the re 
this Ordinance by- 

(a) The making of any ent 
in the register ; or 

(b) The expunging of any er 
ing on the register D 

(c) The correction of any er 
(2) An appeal shall lie to 

order for the rectification of ar 
Court under this section. 

64 (1) The owner of any 
or of any interest therein by I 
to bring any action or suit or b 
infringement of the copyright, 
been registered in pursuance o 

(2) When such right or An 
owner thereof may, subject tc 
or suits or institute proceedinj 
right, whether those infringe, 
the registration. 

(3) This section shall not aff 
lecturing right in a lecture to I 
proceedings for iniringements 

65 (1) Every person appl, 

. 

1!, copyright in any book to whi 

., 
ýo. 1 of 1895 are applicable sl 
eceipt given by the appointe, ýaia 

Ordinance for the copies 
&ace with the requirements of 

es in any register under this C,, rtlfled copits 
rom. shall, on payment of the 
person applying for them. 

0 
Ordinance shall be open to Inspection c.; 
ut times on payment of the register. 

cribed cases and subject to Corremon o. 
or alter any register under register. 

any name, address, or parti. 

morandum or particular rela. 
r right under this Ordinaace. 

L&IaCe, the District Court of 
a of the Registrar or of any 
lcation of. any register under 

Rectification of 
register by the 
court. 

wrongly omitiecL to be. made C 
try wrongly made in or remain- 
r 
or or defect in the register. 

the Supreme Court from any 
y register made by the District 

)pyright under this Ordinance, 
is license shall not be entitled, 
Aitute any proceedings for any, 
aaless such right or interest has 
this Ordinance. 
erest has been registered the 
this Ordinance, bring actioa-i 
for infringements of the copy- 

ients happened before or after 

A the right of the owner i of the 
ing actions or suits or institute 
his lecturing right. 

ng for the registration of the 
E the provisions of Ordinance 
11 produce to the Registrar the 
officer under section 3 of the 
the book delivered in accord. 

he said Ordii3ance. 

Owner cauu-., 
suo before 
re,, ktrsticn. 

DeLivery of 
booksto 
Registru. 
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No. 20 of 1912. 
An Ordinance to amend the Law relating to Copyright. 

Preamble. HEREAS the Act of the Imperial Parliament, as set out W 
in the schedule to this Ordinance, known as the 

Copyright Act, 1911, is in force in Ceylon, and whereas the 

effect thereof is to supersede in Ceylon 11 The Copyright 
Ordinance. 1909 ": And whereas the provisions of the said Act 

Vvith regard to summar er '-s-do not apply to Ceylon, and 
it is neccssary to supplement the said Act in its application 
to Ceylon by providing for summary remedies: Be it therefore 
enacted by the Governor of Ceylon, by and with the advice 

I 

and consent of the Legislative Council thereof, as follovs : 

-I This Ordiname may be cited as " The Copyright Ordi- Short titla. 
nance, No. 20 of 1912. " 

2 11 The Copyriglib Ordinance, 190S, " is here. )y repealed. 
3 (1) If any porsou knowingly- 

0 
(a) Makes for sale or hire any infringing copy of a work in 

which copyright subsists ; or 
(b) Sells or lets for hire, or by way of trade exposes or 

offers forsale or hire, any infringing copy ot any such 
wo'rk; or 

Distributes infringing copies of any such work either for 
the purposes of trade or to such an extent as to 
affect prejudiciAlly the owner of the copyright ; or 

(d) By way of trade exhibits in public any infringing copy 
of any such work ; or (e) Imports for sale or hire into Ceylon any infringing copy 
of any such work- 

lie shall be guilty of an offence under thisý'Ordinance, and be 
liable on summary conviction before a Police Magistrate to a 
fine not exceeding thirty rupees for every copy dealt nith in 
contravention of this section, but not exceeding seven hundred 
and fifty rupees in respect of the same transaction ; or, in the 
ca-se of a, second or subsequent offence, either to such fine or to 
simple or rigorous imprisonment for a term not exceeding two 
months. 

(2) If any person knowingly makes or has in his possession 
any plate for the purpose of making infringing copies of any 
work in. which copýright sumists, or knowingly and for his 
private profit causes any such woik to be performed in public 
nithout the consent of the owner of the copyright, he sbaU be 
guilty of an offence under this Ordinance, &nd be liable on 
summary conviction to a fine not exceeding seven hundred and 
fifty rupees ; or, in the case of a second or subsequent offence, 
either to such fine or to simple or rigorous imprisonment for a 
term not exceeding two months. . (3) The court before which any such proceedings are tal-en 
may, whether the alleged offender is convicted or not, order 
that all copies of the work, or all plates in the possession of the 
alleged offender, which appear to it to be infringing copies or 
plates for the purpose of making infringing copies, be destroyed 
or delivered up to the owner of the copyright, or otherwise 
dealt with as the court may think fit. 

(4) A Police Magistrate shall have jurisdiction to impose 
the full amount of the penalties to which the offender may be 
liable, notwithstanding any limitation of his ordinary powers 
or jurisdiction. 

I n1L+ 

Repeal. 

Penalties for 
dealing with 
infrýnging 
copies, &o. 
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Copyright. 

SCEMDULID. 

CopyrIght Act, 191l. 
Chapter 46. 

An Act to amend and consolidate the Law relating 
to Copyright, 

BE it enacted by the Kiiig's Most Excellent Majesty, by and witht. , V.. the advice and consent of the Lords Spiritual and Temporal, and 1-: ý 
Pornmons, in this- present Parliament assembled, and by'the"'2 
authority of the same, as follows: 

PART 1. 
IMPERIAL COPYRIGHT. 

Bights. 
1. (1) Subject to the provisions of this Act, copyright shsll-tlý& 

subsist throughout the parts of His Majesty's dominions to which 
this Act extends for the term hereinafter mentioned in every'. - 
original, literary, dramatic, musical, and. artistic work, if- ".. 

(a) In the case of a published work, the work was first publi e"-tg sh d,,, 
within such parts of His Majesty's dominions as afore-.. ', ý. 
said; and 

(b) In the case of an unpublished work, the. author was at the 
' date of the making of the work a British subject or, ý 

resident within such parts of His Majesty's dominions, 
as aforesaid; 

but in no other works, except so far as the protection conferre4w'k 
by this Act is extended by Orders in Council thereunder relatinr 
to self-governing dominions to which this Act does not extend r 
and to foreign countries.. ", T! ý 
1 (2) Tor the purposes of this Act " copyright " means the s0lb-k, 
right to produce or reproduce the work or any substantial parvl, 
thereof in any material form whatsoever, to perform, or in the Zý 
case of a lecture to deliver, the work or any substantial Paý. ý? 

. thereof in public ; if the work is uiipublished, to publish the WO' 
or any substantial part thereof ; and shall include the sole right;; ý-. 

(a) To produce, reproduce, perform, or publish any transl&U-ý4 
of the work, 

(b) In the case of a dramatic work, to convert it into A OvI, 
or other non-dramaticwork; 

(c) In the case of a novel or other non-draniatio work, or of: Qý' 
artistic work, to convert it into & dramatic vork-by!,! ý, 
way of performance in public or otherwise 

. (d) In the case of a literary, dramatic or musical work,. 'V? -Ww 
make any record, perforated roi, cin. matograph BIMVýK 
or other contrivance by means of which the work mjy1V '74 
be mechanically performed or delivered 

and to authorize any such acts as aforesaid. 
(3) For the purposes of this Act publication, in relation to V% 

work, means the issue of copies of the work to the public, d+1 ýý 
does not include the performance in public of a drame, 61"r-Z., 

. *- t musical work, the delivery in public of a lecture, the exhibitiý 1-12 
public of an artistic work, or the construction of an archit'91ý, 
work of art, but for the purposes bf this provision the i5su 
photographs. and* *engravings of works of sculpture and- WR 
tectural works of art shall not be deemed to be public'66 
such works. Z!.. 
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tb Ly 
No. 21 of 1915. 

An Ordinance to amend "'The Copyright Ordin 
C 

No. 20 of 1912.11 
RoBERT CHALMERS. 

Preamble. HEREAS by section 27 of the Act of the Imperial W 
Parliament known as "The Copyright Act, 1911, " 

set out in the schedule to " The Copyright Ordinance, No. 20 
of 1912, " it is provided that the Legislature of any Bzitish 
P6ssession to which the Act extends may modify or add to 
any of the provisions of that Act in its application to the 
Possession on any question relating to procedure and remedies: 

And whereas it is expedient to modify the provisions of 
section 14 of that Act : Be it th6refore enacted by the Governor 
of Ceylon, by and with the advice and consent of the Legis. 
lative Council thereof, as follows : 

Short title. I This Ordinance may be cited as " The Copyright 
(Amendment) Ordinance, No. 21 of 1915. " 

Substitution of 2 "The Copyright Act, 1911, " in its application to Ceylon 
New Section 14. shall be read as though the following section were substituted' 

for section 14 thereof : 
Imporuttion 14 (1) Coýies made out of Ceylon of any work in which 
of copies. copyright subsists which if. made in Ceyloý would infringe 

copyright, and as to which the owner of the copyright gives 
notice in writing by himself or his agent to the Principal 
Collector of Customs that he is desirous that such copies 
should not be imported into Ceylon, shall not be so imported, 
and sliall, subject to thoprovisions of this section, be deemed 
to be included in the table of prohibitions and restrictions 
contained in section 36 of the Ordinance for the General 
Regulation of Custorfis in the Island of Ceylon, No. 17 of 
1869, and that section shall apply accordingly. 

(2) Before detaining any such copies, or taking any 
further proceedings with a view to the forfeiture thereof 
under the law relating to the Customs, the Principal Collector 
of Custoins may require the regulations under this section, 
whether as to informaýion, conditions, or other matters, to be 
complied with, and may satisfy himself in accordance with 
those regulations that the copies are such as are prohibited 
by this section to be imported. 

(3) Ttio Prin6pal Collector of Customs may make regu- 
J___-----1Ations, either general or special, respecting the detention 

tee dat-1; 
' 

and forfeiture of copies the importation of wbich is pro. X, 
cp bibited by this section, and the conditions, if any, to be 

fulfilled before such detention and forfeiture, and may by 
such regulations determine the information, notices, and 
security to be given, and the evidence requisite for any of 
the purposes of this section, and the mode of verification 
of such evidence. 

(4) The regulations may apply to copies of all works the 
importation of cobies of which is prohibited by this section, 
or different regulations may be made respecting dig-rent 
classes of such works. 

407 



(5) The regulations may provide for the informant 
reimbursing the Principal Collector of Customs all expenses 
and damages incurred in respect of any detention made on 
his information, and of any proceedings consequent on such 
detention, and may provide for notices under " The Copy- 
right Ordinance, 1908, " being treated as notices given under 
this section, and also that notices given to the Commissioners 
of Customs and Excise of the United Kingdom and com- 
municated by them to the Principal Collector of Customs 
Rhall be deemed to have been given by the owner to the 
Principal Collector of Customs. 

Passed in Council the Thirtieth daý of September, One 
thousand Nine hundred and B Iteen. 

A. G. CLAYTON, 

Clerk to the CounciL 

Assented to by His ExceUenoy the Governor the Eighth 
day of October, One thousand Nino hundred and F ifteen. 

R. E. STU31BS, 
Colonlal Seoretary. 
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Ordinance enacted by the Governor of Ceylon, with the advice 
and consent of the Legislative Council thereof. 

No. li of 19M 

An Ordinance to amend 11 The Copyright (Amendment) 
Ordinance, No. 21 of : 1915. " 

R. E. STUBBS. 

rrearnble. HEREAS it is expedient to amend "The Copyright W 
(Amendment) Ordinance, No. 21 of 1915 ": Be it 

therefore enacted by the Governor of Ceylon, by and with the 
advice and consent of the Legislative Council thereof, as 
f ollows :- 

Short title. i This Ordinance may be cited as " The Copyright 
(Amendment) Ordinance, No. 11 of 1918.11 

Addition of now 2 The following sub-section shall be added to the section 
sub-soction. which by the said Ordinance was substituted for section 14 of 

the Imperial Copyright Act, 1911, and shall be numbered (6) : 
(6) All regulations made under this section shall be 

subject to the approval of the Goveraor in Executive CounciL 

Passed in Council the Tenth day of July, One thousand 
Nine hundred and Eighteen. 

C. H. Cormxs' 
Clerk to the Counoll. 

Assented to by His Excellency the Officer Administering the 
Government the Twenty-third day of July, One thousand 
Nine hundred and Eighteen. 

A. S. PAGDZIT, 
Acting Colonial Secretary. 

ff 
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Ordinance No. 6 of iM. 

An Ordinance to repeal "The Copyright (Amendment) Ordi- 
nance, No. 21 of M5, " and 11 The Copyright (Amendment) 
Ordinance, No. II of 1918,11 and to make provision for 
the Application of Section 14 of 11 The Copyright Act, 19.11, " 
of the Imperial Parliament, to this Colony. 

[Date of Governor's assent : March 7,1919. ) 
(Date of pom mancement : to be fixed by Proclamation. ] 

W. H. 

W HERIW it* is expedient to make provision for thO 
application df section 14 of " The Copyright Act, 

1911, " to this Colony, and to repeal " The Copyright (Amend- 
ment) Ordinance, No. 21 of 1915, " and Tbý Copyright 
(Amendment) Ordinance, No. 11 of 1918 " Be it therefore 
enacted by the Governor of Ceylon, by and with the advice 
and consent 

* 
of the Legislative Council thereof, as follows : 

i This Ordinance may be cited as " The Copyright (Amend- 
ment) Ordinance, No. 6 of 1919, " and shall come into 
operation on such date as the Governor shall, by Proclamation 
in the Government Gazette, appoint. 

2" The Copyright (Amendment) Ordinance, No. 21 of 
1915, " and " The Copyright (Amendment) Ordinance, No. 11 
of 1918, " are hereby repealed. ' 

3 For the purpose of the application of section 14 of 
The Copyright Act, 1911, " of the Imperial Parlibment to 

the importation into this Colony of works made out of this 
Colony- 

(1) The Principal Collector of Customs shall perform the 
duties and may exercise the powers thereby imposed on or 
given to the Commissioners of 'Customs and Excise of the 
United Kingdom. 

(2) Regulations made by the Principal Collector of Customs 
under that section shall require the approval of the Governor 
in Executive Council. 

(3) Regulations made under that. section may provide that 
notices given to the Commissioners of Customs and R xcise of 
the United Kingdom, if communicated by them to the 
Principal Collector of Customs, sbýall be deemed to have been 
given by the owngr uf the'copyright to the Principal Collector 
of Customs. 

(4) That section shall have effect as if it formed part of the 
OrdinaAce for the General Regulation of Customs * in the 
Island of Ceylon, No. 17 of 1869. 

Passed in Council the, - Twenty-sixth day of February, One 
tbousand Nine hundred and Nineteen. I 0. H. COLLINS, 

Clerk to the Council. 

Assented to by His Excellency the Governor the Seventh 
day pf. March, One thousand Nine hurxdred'and Nineteen. 

It. E. STUBBS, 

Colonial Secretav. 

Proamble. 

Short title and 
commencement. 

Repeal. 

Principal 
Collector of 
Customs to 
perforin duties 
Imposed on or 
E ivarx to "ornmissioners 

of Customs and 
Excise of 
United 
Kingdom. 
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-T6ej# 
Nor',, -19 'of - 109 

-AN ORD1NA_', ZCE'T. 0 'SECURE-, - D4. CEKTAINI CASE4Z.. I 
,.. 

". PJGHT OF PPdfEK*T -PR Yjý., TELEGRAPHIC -ZSS_M2SSAGES_ 
et (14t! ý-D'vmber' 1898.0 

J, 
1. This crdin ance m ay be Cited :st he e It Zrv-, C op yri; 1,, t 

2. When any pvzon, in -h-. manner h erainafter : ment ion ad., puý-----: 
-11shes in any newsrp2ýer. -_or other priwzid pz? er published 

t. ircu! zted in Ceyica'any messsat. by telealjra: ý, 
h froin any plt: e 

outsi'de Geylo. i, fv-ý, fully reýeivad by su-. h per=n, nn czhe. r par$-. n 
.: shall, withcut.. th-e - donsent In writting of 

perscn, or his ig! zt ito 1av1fuliv, 2Utý1. ^riZPz i, tu -"the- 
, se -or ciL "Vc" 07 

subst ance. th erew, or ran -extract -', t! . *--'t- ; 

. 
"Of forty-elght htý-jrs-'from* th*e**t1Me of. firstpuVil-cation' 

provl. ýed th. at sudh P's P. Q qrlod shall r-ot exte. beyond sixty h. 
A Sunýays and, P: Ubli, SnA . h from the ame 6r recelDt on-nessaae Such 

bank holidays exýepted, '-* d the publicatimn tf rhevývlcle or any part" an 
of *such telegrýzrn, or. of 616 substannce thae-reof or (ex--40, 

ike an . Publlcatlbrý of z., s1milar message In 1, inne. S! nt) 04 
.. any. cp1mr-lent. upon. -or.: ny. 

P. reference to,. iuch Intelligence, sh, 'zli be -'a-ea-hed to. *-o 15 
of tht mrna. 

lf, 2nY per'san wilfulfy print ind pu blish, cr'caull to 
I- 

epri "i*. -a 

1 0! ' and publi:,, ed any mattercontray. to the pr. -vis, zssoftzha; 
f he $; ""I b-- t*O a Lin*e -. lot. exce.? - and every pers,:, -, who - is convicted a i-tcon-' tl. -.. t oi' offen. -O 

th2s Ordin-ance iball bo ii-, ble tc :- fi-e n,., 
rjpecs. 

shallIts printed. uneer 6.2 
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. ... *- IF -ý4 
Ordinance", shZ11 sti the d ay ar d u'r of 'A' ý ri ie I ný 

'I nz -oft heý; Im UW, titit biýprima:., facle eyldencýo ... the. me "sh'ill ! ý: t e. -_; O( 
receipt. of ch -, rJ-, S4qe;. 

'(I) 'Dwrino th-eý period 'of fourty. eight hcurs ntriia-1ofore 
---mentione no Intellfience p. Epticied by this, Drd nance-sTiall be 

to-'aby transýjjtj'ed tiiýZraph person outside- ýey on by-'or on 
p*eý--soh-, c-tlier than the . *Person" -Who, uniir the 

6ý%thls 6ýar#jce, ý- is ekitled to- the'-'excluslyt., -uto 'of 
? 

t2)Any peri: n acting in contravention of this section shall'be guilty' 
of an l1a6le ýn convicilon. *to ý fine not exceedina, on* 

'-.. '--hii6drid ruptes for-'. a. firit b1fince, and* 'to. * -fine not exceeding 
tee ruýtes offerýce, ' 

-16' any prose. -cuu; n under this. Ordinance t he Productloij 
any, -ýdcu rn 4;, n t ... vi hP4 rp 0. - ts - to ý e. a' telegizphlý 

rnessýge from pfzce- oýtslcle Ceylon, zn'd w6ich contaln; 'tha 
intelligence pubilshtd in the newspapers a: simsaid, and w1hich 
h 's been dt' livered to*Fome. per&o-n e6titled to receive the same. by 

-.. -. -Jh. ý-prýoper officer of tlýe Telecomm Lin Icati6ns Department, shall be 
prim; facle avidwice t41ja,. th. e-m*s2Pe published as herein before 

.. -. described in s6ch heyýsp2per Is 'a m ss'agl . wit . hK flne' rniz6i if a nZ ci 
this 'Ordinirce., Z, -, d* ý-roof 'that any. person -Is owner, or Is, or 
Js'ictlng, or ippe2rs to be acting, ýs editor or m2nager of any 

, -. r. ewspzpiý, j. j ýihich Oere has been any. publication contrary to the 
proyisions of. this Or. dinance shall be, prima. facie eyldenýe that 
sucý'- person has i4o"ifully caused such unlawful public-Atio. n. 

s extend to any ýovumcnt 
. 1, 

NotMr,. e fil 61s Or4inance 'ha 
; qblishc6d by the GovernmeA nt Prinier, or io the iepcrt of any 
Proce dIngs in t%e Sýnite or -In'the House of Reprifentatives. 

A111 thts Ord!. nincaunless the, context ctherwiSe requilress 'tht 
cxpreý$! or, "Celt-grap h". Includes telapýcne and vylreltss telegraph 
or telapho, -it, tnd has z corrisponjinj mean! nq. 
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Ordinance No. I of 19261 

-ram An Ordinance to amend the Telea. 
Ordinance, 1898. 

Cl 

(Date of Oovernor*s assent : February 10,1926.1 
(Date of commenceynent : Pebruary 16,2926. ] 

-- . -ýAl . 

LIMIYUSITY OF LONDON 
INSTITUTE OF ADVANCED 

ýpyrlght LEGAL STUDIES 
2- 6 OCT 1976 

25 RUSSELL SQUARE 
LOND014 W. C. 1 

HrGia CLIFFORD. 

B Ei it enacted by the Governor of Ceylon, by and with the 7 
advice and consent of the Legislative Council thereof, 

as follows : 
I This Ordinance may be cited as the Telegram Copyright Short title. 

Ordinance, No. 1 of 1926. 

2 The word " electric " ishall be deleted from section 1 Delot-ion of 
and sub-section (1) of section 4 of the principal Ordinance. - lee-tric. " 

3 Section 3 of the principal Ordinance, which now reads Amendment of 
steL1011 3 0: 01ts 

as follows, viz. prinelpal 
Telegraphic messages published under the protection 

Urdinance. 

of this Ordinance shall be printed under the heading " By 
Submarine Telegraph, " and shall state the day and hotýr 
of their receipt, and such statement shall be primd facie 
evidence of the time of the receipt of such messages. 

is hereby amended so as to read as follows, viz. 
Telegraphic messages published under the protection 

of this Ordinance shall be printed under the heading 
"Telegram Copyright Ordinance, 1898, " and shall state the 
day and hour of their receipt, and such statement shall be 
primd facie evidence of the tirne of the receipt of such 
messages. 
4 The following section shall be inserted in the principal Insertion of Dew 

section in princip. 1 Ordinance between sections 6 and 7 thereof, viz. Ordinance. 
GA. In this Ordinance, unless the context otherwise Definition ot 

requires, the expression 11 telegraph " includes telephone " telegraph. " 
and wireless telegraph or telephone, and 11 telegraphic " has 
a corresponding meaning. 

Passed in Council theFourth day of February, One thousand 
Nine hundred and Twenty-six. 

J. A. AfAynm, 

Clerk to the Council. 

Assented to by His Excellency the Clovemor the Sixteenth 
day of February, One thousand Nine hundred and Twenty-six. 

A G. M. FLETCHIER, 
Colonial Secreiary. 
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