
“DEMOCRACY BEGINS IN CONVERSATION”’: THE PHENOMENOLOGY OF 

PROBLEM-BASED LEARNING AND LEGAL EDUCATION 

 

PAUL MAHARG* 

 

 

INTRODUCTION 

Learning is complex for any number of reasons.  One of these is that it doesn’t take place in a 

laboratory: it happens in real places, within and between real people, and as a consequence it 

takes place in multi-factorial environments.  At every stage of learning in Higher Education 

(HE), from student choice of institution and programme,1 to the transfer of learning from 

theory to practice,2 to a single institution’s or a teacher’s evaluation of teaching and learning,3 

there are many causal factors that affect educational process and outcome.  The complexities 

and variables created by the interaction of such multiple factors, well known in the field of 

education, make learning a highly complex phenomenon to analyse and understand.   

   It is complex also because the conceptual and analytical tools that we need to use in legal 

education are developed in disciplines other than legal education.  Indeed it could be said of 

education itself that it is inherently an interdisciplinary discipline, because it is not possible to 

analyse many aspects of educational experience without straying into or borrowing from 

another disciplinary domain – educational psychology for instance, or communications 

theory, or economics or the sociology of educational practices.  

   In this article I argue that the phenomenological complexity, the lived experiences of 

educational practices in legal education is a research field that we still need to investigate and 

explore in much more detail.  Such an exploration will not be theoretical only, but will fuse 

theory with an understanding of context and practice.  In this, I take a Deweyan and 

Pragmatist view of education, holding that any theory of knowledge is also, fundamentally, a 
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theory of inquiry.  It is not possible therefore to separate educational theory from educational 

practice.  Just as there can be no complete and absolutely correct map of the planet, so what 

we map in education will be contingent, local and purposive – and in this lies its explanatory 

and predictive power for us as educators.  The process holds larger significances, too, and is 

important for the development of legal education as a juristic as well as a heuristic activity.  

The conversations about theory in practice and practice deriving from theory are essential to 

the development of democratic legal education, and legal education for democracy, as we 

shall see.   

   To investigate how the phenomenology of educational practices can be further developed in 

legal education, I shall take Problem-Based Learning (PBL) as a case study.  PBL is a useful 

field for a number of reasons.  First, it is derived from another discipline, namely medical 

education, and is therefore an interesting study in interdisciplinarity.  Second, it has generated 

over half a century of substantial literature describing and analysing both theory and practice.  

Third, it is to date little used in common law jurisdictions.  Fourth, and perhaps most 

valuable, the adaptation of the heuristic for legal education changes the nature of that 

education; and the nature and extent of those changes are the focus of the case study.   

   In the argument that follows, we shall start with a general description of PBL and its origins 

in the Health Sciences, followed by a summary of the educational advantages and 

disadvantages of adopting PBL as an educational method, a summary of the brief literature 

examining the specific application of the method in Law, and a brief overview of the 

literature on PBL in Law and technology.  I shall argue that Law requires the development of 

a distinctive evaluative approach to PBL, one befitting its role as a Social Science or Arts 

domain rather than Science; and that the guiding principles of this are available in part within 

the medical educational literature, but also within the fields of phenomenographical and 

phenomenological inquiry.  Since PBL is interdisciplinary, the case study is too.  It involves 
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aspects of literature review, and therefore a general description of the methodology is stated 

in the footnote below.1 

 

GENERAL DESCRIPTION OF PBL 

There have been many varieties of problem-based and solution-based approaches to learning, 

but PBL is generally acknowledged to have formed as a distinct curriculum framework in 

medical education at McMaster University, Canada, in the late 1960s.4  It grew from a 

dissatisfaction with the then current modes of learning and teaching medicine, and the 

attempt to undertake radical educational change.  Since then, it has been employed in a 

variety of disciplines—in Architecture, Education, Management, Physics and Nursing, for 

example.5  There are varieties of PBL, and varieties of definition and description.  Barrows’ 

six core characteristics, though, are generally cited as a classic definition: 

1. Learning is student-centred; 

2. Learning occurs in small student groups; 

3. A tutor is present as a facilitator or guide; 

4. Authentic problems are presented at the beginning of the learning sequence, before 

any preparation or study has occurred; 

5. The problems encountered are tools to achieve the required knowledge and the 

problem-solving skills necessary to solve the problems; 

6. New information is acquired through self-directed learning.6 

   Boud describes its nature in eight characteristics – it is: 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  My	
  review	
  of	
  the	
  literatures	
  draws	
  from	
  the	
  disciplines	
  of	
  Medicine,	
  Engineering,	
  Business	
  and	
  of	
  course	
  Law.	
  	
  It	
  takes	
  
account	
  of	
  meta-­‐reviews	
  and	
  systematic	
  reviews	
  in	
  these	
  disciplines,	
  and	
  extends	
  from	
  1980-­‐2013.	
  	
  Discipline-­‐specific	
  
databases	
  were	
  searched	
  (eg	
  Medline)	
  and	
  with	
  the	
  same	
  keywords	
  across	
  disciplines.	
  	
  The	
  initial	
  pass	
  revealed	
  over	
  400	
  
items,	
  later	
  reduced	
  to	
  211,	
  which	
  we	
  recorded	
  in	
  a	
  private	
  Zotero	
  Group	
  Library,	
  and	
  which	
  is	
  available	
  should	
  readers	
  
wish	
  to	
  consult	
  it	
  (please	
  contact	
  the	
  author	
  at	
  paul.maharg@anu.edu.au).	
  	
  In	
  itself	
  this	
  article	
  is	
  not	
  a	
  systematic	
  review	
  of	
  
PBL,	
  which	
  is	
  a	
  considerable	
  review	
  activity,	
  particularly	
  in	
  a	
  discipline	
  where	
  the	
  historical	
  work	
  is	
  considerable,	
  such	
  as	
  
medical	
  education.	
  	
  It	
  focuses	
  on	
  the	
  subject	
  of	
  the	
  advantages	
  and	
  disadvantages	
  of	
  PBL	
  as	
  a	
  heuristic,	
  and	
  I	
  focus 
particularly on the effects that PBL has on knowledge acquisition, on skills development, and on student development. 	
  I	
  
would	
  claim	
  for	
  it	
  that	
  the	
  article,	
  starts	
  from	
  the	
  review	
  of	
  the	
  literatures	
  on	
  this	
  topic,	
  then	
  develops	
  argument	
  stemming	
  
from	
  the	
  literature	
  review.	
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1. An acknowledgement of experience of learners. 

2. An emphasis on students taking responsibility for and control of their own learning. 

3. Interdisciplinary boundary-crossing. 

4. The fusion of theory and practice. 

5. A focus on processes, not merely the products, of knowledge acquisition. 

6. Change in tutor role from instructor or tutor to facilitator. 

7. Change in focus from tutor / lecturer assessment of learning outcomes to student self-

assessment and peer-assessment. 

8. A focus on communication and interpersonal skills.7 

   In more detail on the learning method, Moust et al describe the “Seven Jump”’ stages of 

PBL at Maastricht as instructions to students: 

 

Table 1.  Steps involved in PBL 

1. Clarify unclear phrases and concepts in the description of the problem. 

2. Define the problem; which means: Describe exactly which phenomena have to be 

explained or understood. 

3. Brainstorm: Using your prior knowledge and common sense, try to produce as many 

different explanations as possible. 

4. Elaborate on the proposed explanations: try to construct a detailed coherent personal 

“theory” of the processes underlying the phenomena. 

5. Formulate learning issues for self-directed learning. 

6. Try to fill gaps in your knowledge through self-study. 

7. Share your findings in the group and try to integrate the acquired knowledge in a 

suitable explanation for the phenomena. Check whether you know enough. Evaluate 

the process of knowledge acquisition.8 
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They summarise and acknowledge many other commentators when they write: 

 

PBL seems to be a coherent educational approach.  The various underlying principles 

and factors seem to be influencing each other in subtle and expected ways.  Barrows 

… one of the early contributors to the development of PBL, stresses the importance 

of PBL as a coherent educational approach and warns that changes in one element 

can seriously damage other elements in the “house” of PBL.9 

 

In the article they note the effects of changes to the method due to inadequate staff-student 

ratios (larger PBL groups, leading to loss of student engagement); and changes due to 

exaggerated fears of staff members that subject matter was not sufficiently covered 

(“pointing” to resources, thus drastically reducing student agency and abilities to become 

independent learners). They also suggest ways in which, after a period of time using PBL, the 

method may be revitalized, eg building learning communities, informing students about the 

educational basis for PBL, helping students to become self-directed learners, offering 

students more variety in educational formats within the PBL environment, developing 

computer-supported environments, and adopting new forms of assessment.   

   Academic staff new to the PBL approach sometimes understand it as a version of project 

work.  Kwan cites Chin and Chia’s useful comparative table on the subject, showing the 

differences between the two educational approaches: 
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Table 1: Differences between PBL project and typical project work.10 

   

Finally, and more generally, Savin-Badin and Major perceptively point out that PBL is less a 

set of curriculum changes and more in the way of a collection of general characteristics, 

which they group under three headings: 

1. Curriculum organised around problems rather than disciplines; an integrated 

curriculum and an emphasis on cognitive skills. 

2. Conditions that facilitate PBL such as small groups, resource-based learning 

and active learning. 

3. Outcomes that are facilitated by PBL such as development of skills and 

motivation, and development of life-long learning.11 

 

EVALUATION: WE FIND WHAT WE LOOK FOR 

It should be said at the outset that the literature on PBL is dominated by analysis from 

Medicine and Health domains.  The form of the literature is thus that of medical science, with 

scientific, highly statistical reporting of learning outcomes and experiences, and the 
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development of both meta-reviews and systematic reviews on a wide range of PBL issues.  

This has helped PBL to become one of the most heavily-analysed pedagogies in any 

discipline in Higher Education.  Some of the recent literature has criticised the quality of 

meta- and systematic review, but it should be admitted from the perspective of legal 

education that nothing remotely comparable to this body of literature has been developed for 

any pedagogy in Law.2  As a result we have a large number of studies to draw upon, often 

different in results, sometimes conflicting directly, particularly on comparative surveys.  

There are general patterns that can be discerned, however, and in this brief survey of the 

literature we shall focus on them.  In the following subsections we shall focus on the effects 

that PBL has on knowledge acquisition, on skills development, and on student development 

generally across a variety of disciplines.   

 

Knowledge and Skills Acquisition 

McParland et al noted that on assessment of knowledge acquisition, students on a PBL 

curriculum achieved higher examination scores (clinical and knowledge-based) than students 

on a conventional curriculum 12.  In their controlled experimental/control analysis of an ethics 

course taken by senior nursing students (N=142), PBL curriculum versus conventional 

lecture-based methods, Lin et al noted that there was a statistically significant difference 

between the ethical discrimination scores of the two groups in favour of the experimental 

group (P<0.05).  There were also significant differences in satisfaction with self-motivated 

learning and critical thinking between the two groups.  Lin et al noted that PBL appeared to 

be useful particularly in situations where there were personnel and resource constraints.13 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2	
  Nor	
  should	
  it	
  be	
  assumed	
  that	
  medical	
  education	
  has	
  developed	
  its	
  literature	
  because	
  its	
  methodology	
  is	
  based	
  in	
  
science,	
  where	
  systematic	
  review	
  is	
  a	
  common	
  feature	
  of	
  the	
  research	
  landscape;	
  whereas	
  legal	
  research	
  has	
  a	
  different	
  
methodological	
  and	
  research	
  basis,	
  anchored	
  as	
  it	
  is	
  in	
  the	
  social	
  sciences.	
  	
  It	
  is	
  also	
  stems,	
  as	
  the	
  Legal	
  Education	
  and	
  
Training	
  Report	
  argues,	
  from	
  a	
  historical	
  uninterest	
  by	
  legal	
  academics	
  in	
  organising	
  the	
  body	
  of	
  research	
  pertaining	
  to	
  
legal	
  education.	
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   In a study that tracked students in comparative PBL and conventional medical education 

programmes over a decade through assessments, Hoffman et al noted performance of the 

PBL cohort as follows: 

 

The PBL curricular changes implemented with the graduating class of 1997 

resulted in higher performances on USMLEs [US Medical Licensing 

Examination] and improved evaluations from residency program directors. 

These changes better prepare graduates with knowledge and skills needed to 

practice within a complex health care system. Outcomes reported here 

support the investment of financial and human resources in our PBL 

curriculum.14 

  

Against this, we should note the findings of Hartling et al who conducted a systematic review 

of PBL, analysing the findings of 30 studies where the most common evaluative outcome was 

knowledge acquisition: 

 

Twenty-two years of research shows that PBL does not impact knowledge 

acquisition; evidence for other outcomes does not provide unequivocal 

support for enhanced learning.15  

 

   In 1993 two studies appeared with partially-conflicting results on knowledge acquisition by 

PBL students, but both fairly negative.  Investigating the effects of PBL generally on medical 

graduates, Albanese and Mitchell found that students regarded PBL as more supportive and 

enjoyable than conventional transmissive approaches; that PBL graduates performed at least 

as well and sometimes better on clinical examinations, but they performed lower on basic 
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science examinations and thought they were less well prepared in basic science compared to 

students who had encountered conventional instruction.16  By contrast, when Vernon and 

Blake synthesised all research from 1972-1992 that compared PBL with conventional 

instruction they found no statistical significance in the scores of PBL students compared to 

the conventional cohort on the National Board of Medical Examiners (NBME) Step 1 

assessment.17  Colliver came to broadly the same conclusions in his review but went further, 

coming down against PBL on grounds of its cost for so little apparent benefit.18 

   Analysis, methodology and the results, however, were becoming more sophisticated so that 

methodology itself, what was measured and how it was measured, became a focus for 

concern.  The methodology by which a curriculum approach is evaluated clearly affects the 

outcome.  If an evaluation framework assesses a curriculum for types of skills or categories 

of knowledge that are not the purpose of the curriculum design, then clearly there is mis-

alignment of evaluation to curriculum aims and student learning outcomes.  The question 

then arose – were researchers testing for the wrong outcomes?  Given the claims that PBL 

makes to be a radical form of curricular intervention, were there educational achievements 

that were being missed by more conventional forms of educational research analysis?3  If this 

were so, how might a new research approach be designed and applied  -- and what might be 

the results? 

   These were the questions asked by Filip Dochy and his colleagues at Maastricht University.  

A meta-analysis by Dochy et al addressed the effects of PBL on knowledge acquisition and 

skills, on an inclusion list of 43 articles.  They proved a robust positive effect on skills and 

noted the effect of the 1993 studies on the literature.  Viewing them in context (that is to say, 

accounting for PBL effects such as expertise levels of students, variation in effect sizes, etc) 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3	
  A	
  number	
  of	
  studies	
  claim	
  the	
  radical	
  difference	
  that	
  PBL	
  makes.	
  	
  See,	
  for	
  instance,	
  Moore	
  GT	
  and	
  others,	
  ‘The	
  Influence	
  
of	
  the	
  New	
  Pathway	
  Curriculum	
  on	
  Harvard	
  Medic... :	
  Academic	
  Medicine’	
  (1994)	
  69	
  Academic	
  Medicine	
  931;	
  Trappler	
  B,	
  
‘Integrated	
  Problem-­‐Based	
  Learning	
  in	
  the	
  Neuroscience	
  Curriculum	
  –	
  the	
  SUNY	
  Downstate	
  Experience’	
  (2006)	
  6	
  BMC	
  
Medical	
  Education	
  47.	
  	
  	
  Others,	
  as	
  we	
  have	
  seen,	
  remained	
  sceptical.	
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they declared the earlier 1993 results to be non-robust.   Their results showed that the 

differences in knowledge acquisition between first and second year students on PBL and 

conventional programmes disappeared later.  A significant finding of their study was related 

to knowledge retention: students in PBL gained slightly less knowledge, but remembered 

more of the acquired knowledge.19   

   This last point is interestingly connected to the form of education that lies at the heart of 

PBL, and which sets out, transparently, to evaluate students’ problem-solving skills in an 

authentic assessment environment.  Students therefore have to transfer acquired knowledge 

and skills to demonstrate understanding of contextual factors on problem analysis as well as 

on problem solving itself; and to do this will call upon learned processes and procedures that 

contextualise knowledge items.  PBL test design thus frequently asks learners not for their 

recall of isolated items or for isolated and contained units of reasoning (as might appear, eg, 

on multiple choice question lists), but for the repeated integration of relevant ideas and 

concepts (hence the gain in retention), and the further exploration of them.  Integrative 

assessment, in other words, is the aim;20 and it is an aim that can be significantly different 

from conventional knowledge examination precisely because the integration is more 

sophisticated and more explorative.21  Moreover, in PBL students are focused on patterns of 

engagement with knowledge objects, and therefore “a sufficient level of domain-specific 

knowledge is a determinant of productive problem solving”.22  For Dochy and his colleagues 

such profiles became “the basic determinants of academic achievement” and an important 

element in a new theoretical framework to describe the process of PBL.23 

   In Law, this is a significant positive advantage, where knowledge of principles and the 

evidential detail for those principles is required, together with the procedural skills of 

argumentation or legal reasoning.  But what counts as sufficiency, and how can knowledge 

acquisition be measured in this context, either by individual or group in a PBL curriculum?  
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Dochy developed what he termed “knowledge profiles” – “a plotting as a graph of raw or 

standardized scores of a group or individual on certain parameters”, 24 which could be used to 

show development within the PBL environment.  What are knowledge profiles, how are they 

formed and how can they be used? To understand a knowledge profile, one must understand 

the centrality of prior knowledge and skills to the formation of new knowledge and skill.  As 

Dochy describes it in a review of the educational literature on prior knowledge, “learning can 

be viewed as a successive transition between knowledge states”.25  A profile is therefore a 

snapshot assessment of the state of prior knowledge attained by a student at any particular 

point in the transition.  

   This was further developed by others.  In a perceptive and more positive study in 2005 

Gijbels et al conducted a meta-review of the influence of assessment on the reported effects 

of PBL.  They began by noting the long history of PBL, from Dewey in the early twentieth 

century, through Piaget, Bruner to Ausubel and others.  They defined three levels of the 

knowledge structure, namely understanding of concepts, understanding of the principles that 

link concepts, and linking of concepts and principles to conditions and procedures for 

application.  They then applied this to a meta-review of 40 studies.  They found that  

 

in general, the effect of PBL differs according to the levels of the knowledge 

structure being measured. PBL had the most positive effects when the focal 

constructs being assessed were at the level of understanding the principles 

that link concepts, the second level of the knowledge structure.26 

 

The results of their meta-analysis suggested that the implications of the types of assessment 

used to measure knowledge acquisition need to be taken into account more than they have 

been in review studies, particularly in the early studies.   
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   In those early studies, as Dochy and Gijbels point out, the evaluation of PBL’s effects had 

been limited and biased by the use of conventional assessment of knowledge that assumed 

only conventional knowledge acquisition.  In addition, comparison of multiple medical 

schools does not necessarily take into account variations in the type of conventional 

instruction offered, or indeed the type of PBL that was designed and implemented.  This 

point was also made by the authors of a study of a single medical school, namely Maastricht 

University Medical School.  Schmidt et al summarized the effects of the University’s well-

established medical school PBL curriculum against their counterparts educated in 

conventional curricula (using in total 270 comparisons).  The study also analysed skills 

acquisition alongside knowledge acquisition, rather than as a separate component. As well as 

knowledge acquisition, therefore, they analysed diagnostic competence, interpersonal and 

other general professional competences and practical medical skills – as they say in their 

abstract,   

 

[t]he results suggest that students and graduates from the particular 

curriculum perform much better in the area of interpersonal skills, and with 

regard to practical medical skills. In addition, they consistently rate the 

quality of the curriculum as higher. Moreover, fewer students drop out, and 

those surviving need less time to graduate. Differences with respect to 

medical knowledge and diagnostic reasoning were on average positive but 

small. These outcomes are at variance with expectations voiced in recent 

contributions to the literature.  They demonstrate that constructivist curricula 

can have positive effects on learning even if they deemphasize direct 

instruction.27 
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   On knowledge acquisition, Schmidt et al noted what many others observed: that PBL 

students better integrate their knowledge, which resulted in more accurate reasoning; that in 

the clinical case recall (a measure of expertise) and processing speed (a sign of better 

understanding) they were superior to the conventionally-educated cohorts.28  In skills 

acquisition, PBL students demonstrated much better interpersonal skills, and knowledge 

about skills (a variable closely related to skilled performance).29  Student and expert 

perceptions of the quality of PBL education were higher than the results for the 

conventionally-educated cohorts, with students commenting positively in particular on their 

practices in independent study and critical thinking.  In passing, Schmidt et al also noted that 

PBL schools graduate students faster and in larger numbers and retain students better30 – a 

positive and sizeable effect, as they note, given that graduation figures for medical school are 

already high. The authors point to the form of PBL as the cause of this success: in particular 

the role of problems and the facilitator, the effects of self-directed learning and of small-

group learning.31  Their argument is an explicit counter to the research of Kirschner et al, 

matching their article point for point. 32  A comparative reading of the two articles is 

instructive not just for the striking differences in educational approach to PBL, but as an 

illustration of the crucial importance of knowing what one measures and why in education.   

   Koh et al give a perceptive summary of key studies in their systematic review, where the 

control group is conventional instruction and the experimental group is PBL.  Their findings 

broadly support the findings of Schmidt and others, and Dochy and Gijbels.4 

 

   Several studies have extended analysis of knowledge acquisition beyond HE programmes 

into the workplace.  Kaufman and Mann compared medical student performance in PBL and 

conventional curricula on basic science knowledge through two pre-clinical years, Parts I and 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4	
  These	
  findings,	
  highly	
  detailed	
  and	
  meticulously	
  described,	
  are	
  available	
  at	
  Appendix	
  3,	
  
http://www.cmaj.ca/content/178/1/34/rel-­‐suppl/98e5ad3ce6430528/suppl/DC2.	
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II of the Medical Council of Canada Qualifying Examination, the latter written after 17 

months of postgraduate education.  They concluded: 

 

the performance of PBL and conventional classes is equivalent after medical 

school, and during postgraduate education, and […] knowledge differences 

found in the first PBL class after two preclinical years have disappeared at the 

end of fourth year. Basic science knowledge may continue to grow 

throughout the clinical experience.33 

 

The last point was confirmed in Schmidt et al where, in a similar comparison, the researchers 

found positive effects: PBL “not only affects the typical PBL-related competencies in the 

interpersonal and cognitive domains, but also the more general work-related skills that are 

deemed important for success in professional practice”. 34   

   On the issue of the effect of PBL on work-related skills Tamblyn et al conducted an 

interesting study of transition from a conventional curriculum to a community-oriented PBL 

curriculum.  Tracking 751 doctors from four graduation cohorts, three before the transition to 

PBL and one after, the researchers found a statistically significant improvement in 

mammography screening rates and continuity of care compared with graduates of the 

conventional medical curriculum. Indicators of diagnostic and management performance did 

not show the hypothesised decline. PBL graduates showed a significant fourfold increase in 

disease-specific prescribing rates compared with prescribing for symptom relief after the 

transition.  The researchers concluded that transition to a community oriented PBL 

curriculum was associated with significant improvements in preventive care and continuity of 

care and an improvement in indicators of diagnostic performance.35 
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Summary: Phenomenology and the Evaluation of PBL 

What can we draw from this brief account of the literature on knowledge and skills in PBL?  

On skilled performance both during the period of HE study and after, PBL seems to improve 

student and novice skills more effectively than conventional instruction regimes.  On 

knowledge acquisition the picture is more complex because of the nature of knowledge 

learned via conventional instruction as opposed to the structure of knowledge learned via 

PBL.  As we should expect, the form of the educational intervention affects what is learned: 

what students learned in conventional medical instruction differed significantly from what 

students learned in PBL.  If we accept that, then we need to come to agreement that the forms 

of integrated skills and knowledge learned and practised by PBL students and novices require 

different types of evaluation processes and instruments.  It also requires a broader view of the 

evaluative framework, one that includes phenomenological and phenomenographic 

approaches as well as theories of extended cognition.36   

   Let me offer some examples of what I mean.  In their classic phenomenographical study of 

learning Entwistle and Marton construct the metaphor of a knowledge object that describes 

“aspects of memory processes and understanding which [are] not reductionist”.37  As 

Entwistle and Marton describe it, a knowledge object for students is a form of understanding 

legitimated within a particular disciplinary domain.  It is, they say, “a way of making sense of 

personal experiences of learning and studying”, where:  

 

The nature of the knowledge object formed will depend crucially on the range of 

material incorporated, the effort put into thinking about that material, and the 

frameworks within which the knowledge object is developed.38  
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What is interesting about this is that, despite their use of the word “object” in their definition 

Entwistle and Marton do not define a knowledge object as an object at all. Instead it is made 

up of a number of mental and social processes. According to them there are four 

characteristics of knowledge objects:  

i. A student’s awareness of a closely-integrated body of knowledge.  

ii. The quasi-sensory representation of this corpus.  

iii. A movement from unfocused and episodic remembering to much more detailed and 

coherent knowing.  

iv. Structure of the knowledge object itself.  

There are a number of key questions raised by this research.  The characteristics above 

include those of “awareness”, “representation”, “movement” and “structure”, which are odd 

if applied to objects, even metaphoric objects.  Is the knowledge object really an object, that 

is, a tool with which one learns; or is the object itself a process, a way of grappling with  

knowledge that one must learn?  Entwistle and Marton’s study is actually part of a tradition 

that sees the context of learning as profoundly affecting what and how it is learned.  John 

Dewey, for instance expressed a similar notion in his concept of “idea artefacts”. 39 This 

concept parallels other approaches to learning and the structure of knowledge. Berardi-

Coletta et al, for instance, conducted studies on the role of metacognition in problem-solving, 

and concluded that “process-oriented [ie metacognitive] participants consistently form[ed] 

more sophisticated problem representations and develop[ed] more complex strategies”.40  For 

them, the process of verbalisation was not the source of better problem-solving: the source 

was the metacognitive processing involved in the effort to produce explanations.  

   There are a number of strong parallels between the phenomenographical approach to 

knowledge objects and the constructionist approaches to learning – Sherry Turkle’s concept 

of “evocative objects” that we think with is a good example of this.41  Indeed it might be 
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argued that learning knowledge is neither an object nor a process, but more of a performance, 

such as in the theatre or in a concert hall, where there is are scripts that guide performance, 

but the performance itself is the reason for the script’s existence.  The same applies to reading 

as performance, for example one’s reading of a poem or a novel that, multi-layered and 

complex, cannot be fully represented in any way other than the experience of reading, all 

other interpretive embodiments of the art work being fragmentary only.  

   Theories of extensive cognition, or the Extended Mind Hypothesis, take this a stage further, 

and extend cognitive processing into the environment surrounding the human body.  For 

Clark, for instance, cognition “leaks out into body and world”: thinking itself is distributed in 

our social and personal environment.42  Clark gives the example of Susan Goldin-Meadow’s 

work on gesture and thinking.  Gesture is not merely the result of thinking: for her, gesture 

functions “as part of the actual process of thinking”.43  As Clark summarises her work, 

 

[t]he physical act of gesturing, … plays an active (not merely expressive) role 

in learning, reasoning, and cognitive change by providing an alternative 

(analog, motoric, visuo-spatial) representational format.44  

 

The same, Clark argues, extends to other representational formats in the world: paper, pens, 

pixels.  On the subject of writing, he argues: 

 

[t]he paper provides a medium in which, this time via some kind of coupled 

neural-scribbling-reading unfolding, we are enabled to explore ways of 

thinking that might otherwise be unavailable to us.45  

 

What is true of the microcosm of the individual gesture, the knowledge object, the worked-
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out thought on paper, is true also of the macrocosm of the PBL curriculum.  A curriculum, 

too, is a tool for and of thinking.  It is a representational format that profoundly affects what 

is learned and how, and contains within its structures and spaces distributed thinking.  The 

phenomenology of that construct is something that we have yet to explore in sufficient depth 

in legal education, and particularly as regards PBL.  The evaluation of PBL and the law 

curriculum, too, has yet to be properly explored; and the following section begins that 

process.   

 

PBL AND LAW 

Law school use of PBL 

A number of law schools use the methodology, either as a whole-curriculum approach or 

part-curriculum (ie individual modules or syllabi).  At the time of writing (January 2015) a 

representative sample would appear to be as follows: in the Netherlands, the University of 

Maastricht and Erasmus University (Rotterdam);46 in Sweden, the University of Uppsala and 

the University of Umea;47 in Colombia the University of Los Andes;48 in Australia RMIT 

University;49 and in the UK, Nottingham Trent University and the University of York.50  

 

Literature on PBL in Law Schools 

The PBL programme at the Law School of the University of Maastricht has been the focus on 

considerable research, more than any other law school.  Driessen and Van der Vleuten report 

on successes at Maastricht on assessment of learning – block tests, portfolios, formative 

computer-based tests.  In particular,  

 

the assessment program enhanced skills and changed attitudes that had been 

opposed to the ideals of life-long and problem-based learning. Empirical data 
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on the quality of the new assessment system reveals that we went a step 

forward in matching problem-based learning with student assessment.51 

 

In an interesting study Moust et al point to the need to revitalize the PBL curriculum after a 

period of time. 52  Moust, who has been involved with the Dutch law programme since 1985, 

summarised the Maastricht approach and its achievement, showing how students’ general 

problem-solving skills are enhanced, as well as their “growing content-specific 

knowledge”.53 

   While this article demonstrates how students adapt and grow within the PBL learning 

ecology, Moust and Nuy examine PBL from a staff perspective, analysing some of the 

reasons why PBL is problematic for staff to implement.  These include the shifts that are 

required in syllabus construction and in assessment practices 54. 

   Maria Tzannes outlines some of the benefits of PBL to Australian Law curricula, which 

include benefits to society, to law schools (movement away from “coverage” in the 

curriculum and time given to knowledge “which is easily forgotten if not used frequently or 

which can change through legislative amendment”) and to the professional development of 

students.  Tzannes also summarises well the obstacles to PBL development in Law in 

Australia, and it is worthwhile summarising her list of 17 obstacles, and placing beside them 

some strategies that may overcome them.55  

 

 Obstacle Possible strategies 

1 Staff misunderstand the nature of 

PBL and assume it relates to 

hypotheticals 

Comprehensive structured induction 

of new staff re facilitation; long lead 

time and re-orientation of new staff 

and training of new staff.  Sufficient 
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funds should be allocated for course 

development and ongoing 

development (MT) 

2 A sense of negativity develops 

then, about new forms of teaching 

and learning 

Staff need to be informed about the 

need for change and the prospective 

outcomes of that change process.  

They need to develop a sense of 

ownership of the new curriculum 

(MT) 

 

Course developers should seek 

political allies within and outside the 

organisation to support the changes 

(MT)  

3 No need to be innovative in HE 

since profitability is not usually at 

stake 

Local conditions of profitability 

often prevail, and a new programme 

can be an opportunity for new 

financial strategies (PM) 

4 PBL is seen to be resource-

intensive because it involves small-

group teaching 

Good design mitigates resource 

costs.  Small-group teaching need 

not imply high-cost – it depends on 

the context of the small-group 

teaching, eg other activities staff and 

students are involved in (PM) 

5 Assessment of performance is As in medical education, there are 
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difficult when students work in 

teams 

plenty of design solutions to this, 

where teamwork and individual work 

can be assessment, in tandem, in 

isolation, or as a combination of the 

two (PM) 

6 PBL is seen to be time-consuming, 

difficult to administer, labour-

intensive 

As with all experiential learning 

design and resources, there is a spike 

at the start for design staff; and 

thereafter their workload tends to 

decrease (PM) 

7 Institutionalised practices militate 

against the implementation of PBL, 

notwithstanding permission from 

senior management 

PBL goes beyond mere curriculum 

tinkering – its effects can be far-

reaching since it changes how the 

work of teaching is conducted (MT) 

8 Teachers have difficulty moving 

from a didactic style of teaching 

PBL facilitators can be used to teach 

(and need training for this role).  

Staff require training in designing 

resources for PBL. (PM) 

9 Course coverage or depth is 

perceived to be sacrificed  

Different things are known; 

knowledge is retained better on PBL; 

knowledge and skills are better 

combined (PM) 

10 Students ask questions of the 

integrated materials, and beyond 

them – staff feel they don’t know 

Preparation in collaborative teams by 

academic design staff; preparation of 

materials for facilitators, and 
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the subject material well enough to 

teach 

induction and training for facilitators 

as well as design staff (PM) 

11 PBL challenges teaching staff on 

how we come to know things, the 

status of knowledge and who / 

where is the repository of 

knowledge 

Curriculum development and change 

is not merely logical or rational but 

also an emotional and political 

process.  Knowledge itself needs to 

be challenged (MT) 

12 Teachers feel academic expertise is 

devalued because teacher-centred 

formats are de-centred 

Not always, but certainly possible.  

This can be mitigated by inducting 

staff into new roles – teacher as 

designer, eg. (PM) 

13 Teaching staff are uneasy because  

PBL appears to empower students 

and disempowers staff 

PBL also engages students and it is 

engagement that empowers students, 

and thus draws in staff.  (PM)  

14 Inter-course integration is seen as 

problematic 

Collaboration between staff should 

start early and with consensus 

between design-staff (PM) 

15 In curricula where there are 

divisions between PBL and 

conventional approaches, problems 

may arise because of the 

incompatibility of the approaches, 

with students resenting the 

independence required of them in 

PBL 

The empowerment of students in 

groups is a powerful agent for 

change which may lead to support 

for PBL; but which in any case 

requires skilful planning and 

handling (MT) 
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16 Confusion over the role that 

students play in student-centred 

PBL, especially school-leavers 

Induction and information is required 

at every stage.  PBL may well be 

better-suited to more mature students 

(PM) 

 

   In her analysis of PBL in legal curricula in New Zealand, Mackinnon proposes, on a 

general review of the literature from other disciplines, that PBL promotes the following 

conceptual elements: 

i. Contextualization 

ii. Interdisciplinarity 

iii. Integration of prior personal and/or professional knowledge 

iv. Collaboration 

v. Enquiry skills 

vi. Reflection and transition 

vii. Self-directed learning and self-assessment 

viii. Praxis56 

In spite of this, her research into the “dominant stakeholder analysis” suggested that PBL was 

unlikely to be strongly “championed by any of the main stakeholder groups in New Zealand, 

despite evidence that its characteristics have benefits for all of them” because of three factors: 

“it is misunderstood; it is resource intensive; it is a break with tradition”.57   

   The first and third points are undeniable.  The second is more controversial.  Finucane et al, 

analysing a new medical curriculum in the University of Limerick based upon a model 

developed by Flinders University, is one of the few articles in the literature to cost a PBL 

programme closely within a single institution .58  The implication in the article is that, for the 

benefits that accrue from PBL, the method is seen as being good value. Mackinnon ends by 
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arguing vigorously against those who have seen the application of PBL to Law as merely the 

“professionalization” of Law’s intellectual superstructure.  Dismissing Drinan’s description 

of PBL as “shallow pragmatism”, she summarises the role that PBL can play in legal 

education in words that indicate how PBL can go beyond direct professional preparation: 

 

Problem Based Learning approaches require reflexive participants; those who 

are sufficiently conceptually literate to read and critique key aspects of the social 

order and to understand their own and others’ status and role in it (including 

understanding any conflict between the personal “self”’ and the professional 

“self”). Reflexivity contributes to humanist as well as to legal solutions to 

complex human problems and is essential to professional citizenship 

participation in the globalising market and society at a time of transition from a 

work society to a risk society.59 

 

Her broad view of the benefits of PBL is of a piece with the analyses of the achievement of 

the Maastricht University Law School, which shows no narrowing of the curriculum. 

   Grimes concurs with Mackinnon on this and many other points in his descriptions of PBL 

at York University Law School.60  He describes the PBL LLB curriculum at York in positive 

terms, though there is little analysis of empirical data.  He acknowledges that “more research 

[in Law] is needed to obtain conclusive evidence of the impact that PBL and role play has on 

learning, and to give a deeper insight into the cognitive and emotional effects of small group 

learning overall”.61 

   Shirley Lung gives a useful overview of PBL in Law in the US, opposing the problem 

method to the more conventional signature pedagogy of the case method.  In her summary of 

the literature she makes it clear that the power of the problem method lies in the way that 
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PBL fosters procedural knowledge, where the case method privileges declarative 

knowledge.62  When students develop procedural knowledge they elaborate schemas and 

scripts around items of declarative knowledge and in doing so engage in self-directive 

learning.  As Lung puts it, “the key to expert problem-solving lies in how knowledge is 

organized, not the quantity of declarative knowledge acquired”.63  In more detail, she 

describes the process of acquiring procedural knowledge as follows: 

 

This includes grappling with the structure of rules and their interrelationships as 

well as learning to recognize “multiple uses of a single rule or how a single rule 

operates under different circumstances”.  Equally significant, students are 

confronted with sorting out the categorizations, characterizations, paths, and 

choices that arise at each stage of an analysis.64 

 

What Lung describes well here is the process by which, in PBL, students begin to learn legal 

reasoning.  Lung does not pursue the point, but it could perhaps be argued that in PBL what 

students learn is a different form of legal reasoning to that which they learn via more 

conventional educational methods.  In saying this I am not making the claim that PBL alters 

the fundamental grundnorm of legal reasoning.  As Ian McLean has pointed out, and many 

since, this is a highly complex issue, and cannot be claimed or proven here.65  However it is 

undeniable that a form of legal education affects what is learned of legal reasoning, and how 

it is learned.   

   Lung’s article is also useful because she goes on to identify problems with PBL in legal 

education – problems of vicarious learning and transfer of learning in particular – and 

describes these perceptively and in depth.  Her solutions include guiding students toward 

what she calls, in a resonant phrase, “deep problem structures” (to which we will return in the 
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Conclusion); and learning through “metacognitive strategies” by “internalizing habits of self-

questioning” and use of visualizations.66  She also advocates use of “information processing 

scripts” that enable students to apply law to facts in a series of “decision points” and which 

would thus “list or describe each sequential step in the thinking process”.67  As she points 

out, the uses of such a script are rich – students could collaborate in forming them, or a 

student could lead the PBL group through the formation of the script; or a group could be 

asked to develop one.  It could be used for formative or summative assessment.68 

 

CONCLUSION 

As we have seen, the debates regarding the efficacy of PBL as a curriculum approach at first 

focused on testing students on declarative knowledge and skills, and compared this with 

student performance in conventional programmes.  This has shifted now, and from it has 

emerged debates about how we evaluate what students learn within PBL programmes.  The 

evidence we have to date is that students learn differently, and they learn different procedural 

skills on PBL programmes.   

   More important for our purposes here, we have seen that in the process of re-thinking 

evaluation, researchers such as Dochy, Gijbels and colleagues have had to re-design 

evaluation instruments – Dochy’s “knowledge profiles”, Schmidt’s micro-analytical 

measurement approach are examples.69  Their work has shaped the direction of evaluative 

studies in PBL, while remaining within the field of medical educational research.   

   By contrast with medical education, legal education has only really begun to analyse the 

effects that PBL has upon legal learning.  We need much more analysis along the lines that 

has been developed for medical education.  We need to learn the lessons of designing 

sensitive evaluation tools, such as those of Dochy and Schmidt.   

   We also need to design approaches that are sensitive to our discipline, and the requirements 
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of students, universities, regulators and the profession.  We require evaluative instruments 

that can give us insight into how best to help students understand, in Lung’s words, “deep 

problem structures”, the nature of conflict, how disputes arise and can be resolved (by extra-

legal as well as legal means).  Throughout, I have argued that phenomenological and 

phenomenographic approaches would give us instruments by which to understand how 

learning comes about, its quality and effectiveness in PBL law programmes.   

   Indeed they already exist in the research literatures.  Phenomenography is a well-

established approach in Education, with its research methods.70  As I pointed out in 

Transforming Legal Education, collaborative and discursive constructions of tasks, so 

important for professionals and experts, are essential for students as the only alternatives to 

individualized, competitive mastery of legal knowledge which, for most students most of the 

time, still represents their predominant experiences of legal education.  PBL is a social, 

collaborative curriculum design: we need tools that investigate the social collaboration that 

takes place at the micro-level.  We could, for instance, look to the work of Edwards on 

community, practice and participation.71  Or we could use the extensive research work on 

conversation analysis, dialogue and learning by Neil Mercer and colleagues.72  These 

instances, and many more, show us the richness of evaluative tools that we can bring to bear 

on the phenomenological task of understanding how and why PBL works in legal education, 

how we can design it better, and how our students can benefit from it.  Nor is this 

understanding technical merely: it goes to the heart of our understanding of educational 

dialogue, around which PBL is based.  Indeed it is not too much to claim that it contributes to 

the wider circles of ethical and democratic encounter in our educational institutions.  As 

Dewey said, “Democracy begins in conversation”.73  The quality of that conversation has 

significant consequences, for it affects all the actions that flow from it, both within Higher 

Education and beyond. 
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Report’ <http://www.academia.edu/3030697/Dr_Julian_Priddle>. 
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<http://www.bailii.org/uk/other/journals/WebJCLI/2011/issue2/perez2.html> accessed 9 
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accessed 9 February 2015.  
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