
University of Michigan Law School University of Michigan Law School 

University of Michigan Law School Scholarship Repository University of Michigan Law School Scholarship Repository 

Books Faculty Scholarship 

1904 

A National Incorporation Law A National Incorporation Law 

Horace L. Wilgus 

Available at: https://repository.law.umich.edu/books/34 

Follow this and additional works at: https://repository.law.umich.edu/books 

 Part of the Business Organizations Law Commons, Constitutional Law Commons, Legislation 

Commons, and the State and Local Government Law Commons 

https://repository.law.umich.edu/
https://repository.law.umich.edu/books
https://repository.law.umich.edu/faculty_scholarship
https://repository.law.umich.edu/books/34
https://repository.law.umich.edu/books?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/900?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/589?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/859?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/859?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/879?utm_source=repository.law.umich.edu%2Fbooks%2F34&utm_medium=PDF&utm_campaign=PDFCoverPages


<5uw£ U<«^ Uv tSU-nvW' UNIV. i.h MlCtt.

APR 25 1904

A National Incorporation

Law

I. Need of a National Incorporation Law

II. A Proposed National Incorporation Law

by

HORACE Iii-1" WILGUS

Reprinted from Michigan Law Review, February and April, 1904, Vol. II,

pp. 358, 501

Copyright 1904 by Horace L. Wilgvs

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

0
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

A 

'· ........ L.:)-, ,, .-.. , � . . . 

National Incorporation 

Law 

I. N ecd of a National Incorporation Law 

II. A Proposed National Incorporation Law 

by 

-���-� 
' , 

' .... 
"'. f 

HORACE L/ WILGUS 

Reprinted from Michigan Law Review, February and April, 1904, Vol. II, 
pp . 358, 501 

CopYTill'hl 1904 by HORACE r •. WJLGt'S 

....,_·I!. 



NEED OF A NATIONAL INCORPORATION LAW

12

w±%.

TX7HEN the report of the Committee on Uniformity of Legisla-

* » tion was submitted to the last American Bar Association,

and consideration of the legal problems growing out of modern

^— commercial combinations, was urged as a matter proper for dis-

cussion and action by that association, it was gravely argued by

Q distinguished lawyers present that there was no legal problem to be

solved. The Committee on Commercial Law, however, thought

otherwise and said:—

"The American people look to the American Bar for leadership on this

qnestion. Some one must lead. If not the lawyer, then it will be the

demagogue."

I. Is there a legal problem involved? The writer thinks there is;

this view, however, having been challenged, perhaps it is worth

while to recall something of the basis for the general belief that

there is a problem of a legal character.

Early in the seventies railroad amalgamation and pools became

frequent, and to counteract, in some measure, the result,' the state

legislatures very promptly established railroad commissions, and

passed maximum rate laws. In the eighties the alliance between

large shippers and transportation companies, with glaring freight

discriminations was made clear by the investigations of the Ohio,

New York, and Ontario legislatures, and the United States Con-

gress, and twenty or more State Anti-trust Acts,1 and the Interstate

Commerce Act,2 and the National Anti-trust Acts,3 were passed.

These proved insufficient, and combination and discrimination con-

tinued.

Just before the Chicago Trust Conference, held in Sept. 1899,

the Civic Federation gathered the opinions of a great number of

business men throughout the country as to what was the effect of

these combinations, with this result :4 105 thought consumers were

injured, 24 thought they were benefited, and 41 thought there was

no difference; 452 out of 506 thought prices were raised; 293 out of

356, thought there was danger to investors; 266 out of 345 thought

the large capitalization was dangerous to our financial system; 300

thought our foreign trade would be benefited; 180 thought wages

were increased; 148 thought they were decreased* and 67 were

doubtful; 270 regarded the tendency to combination "withappre-

'See Trust and Corporation Laws. Vol. II. of Report o( Industrial Commission; -/»"

« 24 Stat, at Large 379. Feby 4.1887.

> 26 Stat, at Lame 209. July 2,1890: 28 Stat, at Large S70, Aug. IS, 1894.

4 Professor David Kinley, Trust Conference Report, p. 530.
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NEED OF A NATIO NAL INCORPORATION LAW 

WHEN the report of the Committee on Uniformity of Legisla ­

tion was submitted to the last American Bar Association , 

and consideration of the legal problems J{rowing out of modern 

commercial combinations ,  was urged as a matter proper for dis ­

cussion and action by that association , it was gravely argued by 

distinguished lawyers present that there was no legal problem to be 

solved . The Committee on Commercial Law , however, thought 

otherwise and said :-

"The American people look t o  the American Bar for leadership on this 
question. Some one must lead. If not the lawyer, then it will be the 
demagogue.'' 

I. Is there a legal problem involvedf The writer thinks there is; 

this view , however, having been challenged , perhaps it is worth 

while to recall something of the basis for the general belief that 

there is a problem of a legal character. 
Early in the seventies railroad amalgamation and pools became 

frequent , and to counteract, in some measure , the result, '  the state 

le_gislatures very promptly established railroad commissions,  and 

passed maximum rate laws . In the eighties the alliance between 

large shippers and transportation companies , with glaring freight 

discriminations was made clear by the investigations of the Ohio , 

New York , and Ontario legislatures , and the United States Con ­

gress,  and twenty or more State Anti - trust Acts ,1 and the Interstate 

Commerce Act,2 and the National Anti-trust Acts ,8 were passed . 

These proved insufficient , and combination and discrimination con­

tinued . 

Just before the Chicago Trust Conference , held in Sept. 1899, 
the Civic Federation gathered the opinions of a great number of 

business men throughout the country as to what was the effect of 

these combinations, with this result :4 105 thought consumers were 

inj ured , 24 thought they were benefited , and 41 thought there was 

no difference; 452 out of 506 thoughtpn"ces were raised ; 293 out of 

356, thought there was danger to investors; 266 out of 345 thought 

the large capitalization was dangerous to our financial system; 300 
thought our foreign trade would be benefited; 180 thought wages 
were increased ; 148 thought they were deueased, and 67 were 

doubtful ; 270 regarded the tmdency to combination "with aj>pre-

• See Tru1t and Corporation Latu. Vol. II. of Report of Industrial Commission'! _,... 
t 24 Stat. at l.ar&e 379. Peby 4, 18ll7. 
• 26 Stat. at I.ar&e 209, July 2, 1890; 28 Stat. at Large 570, Aug. 15, 1894. 
4 ProfeHor David Kinley. Trusl Conference R"port, p. 530. 
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hension;'' 149 thought there was no danger, and 34 were doubtful;

and 340 out of 431 thought some sort of legal remedy should be

applied.

The opinions of the leading delegates to this conference, col-

lected by the Times-Herald} agreed that the trusts were a menace

to the people, and most of them believed in federal control.

While the trust conference itself passed no resolutions on the

subject, the vast majority of the speeches indicated an apprehension

of grave danger, and suggested various legal remedies.

The trust conference of the governors and attorneys-general,

held at St. Louis at the same time, vigorously denounced such

combinations and recommended radical legal remedies.

The platforms of the political parties for several years have

resolved that there is danger from such combinations, and urged

legislative action; the messages of the governors and presidents

have done likewise. Many of the states in the past few years have

passed more stringent anti-trust acts, and many bills have been

before Congress looking to further legal regulation.

The Industrial Commission after the fullest investigation, with-

out dissent considered that a great many things were out of joint,

and urged in detail many legal remedies,2 some of which found

expression or partial expression in the act3 to forward the prosecu-

tion of offenders against the anti-trust and interstate commerce

laws, the anti-rebate act,4 and the act6 creating the Department of

Commerce and Labor.

Such a consensus of opinion and action would indicate there

is a legal problem involved.

II. Genesis of the problem. The leading legal conditions under

which the problem has developed have been the following: (l) The

exclusive power of the National Government to control interstate

commerce; (2) The unprecedented growth of corporations and

corporate power; (3) The power of corporations to engage in

interstate commerce; (4) The inaction of Congress in regulating

such commerce. A short review of these may make clearer the

policy, power, duty, and method of meeting the problem.

1. The first pertinent inquiry is why and how did the power to

i Sept. 11,1899.

» Report Vol. I, p. 5; Vol. XIX.. pp. 197, 481, 649, 947, 1010,1067, 1083.

» Feby 11. 1903, ch. 544 I 3.

* Feby 19, 1903, ch. 708.

'Feby 14,1903, No. 87.
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2 MICHIGAN LAW REVIEW 

hension;" 149 thought there was no danger, and 34 were doubtful ; 

and 340 out of 431 thought some sort of legal remedy should be 

applied . 
The opinions of the leading delegates to this conference, col­

lected by the Times-Herald,1 agreed that the tru:;ts were a menace 

to the people , and most of them believed in federal control. 

While the trust conference itself passed no resolutions on the 

subj ect ,  the vast majority of the speeches indicated an apprehension 

of grave danger, and suggested various legal remedies. 
The trust conference of the governors and attorneys-general , 

held at St. Louis at the same time , vigorously denounced such 

combinations and recommended radical legal remedies . 
The platforms of the political parties for several years have 

resolved that there is danger from such combinations,  and urged 

legislative action; the messages of the governors and presidents 

have done likewise. Many of the states in the past few years have 

passed more stringent anti - trust acts, and many bills have been 

before Congress looking to further legal regulation . 
The Industrial Commission after the fullest investigation , with­

out dissent considered that a great many things were out of j oint, 

and urged in detail many legal remedies,2 some of which found 

expression or partial expression in the act 3 to forward the prosecu -

tion of offenders against the anti-trust and interstate commerce 

laws,  the anti-rebate act,4 and the act5 creating the Department of 

Commerce and Labor. 

Such a consensus of opinion and action would indicate there 

is a legal problem involved . 

II. Genesis of the problem. The leading legal conditions under 

which the problem has developed have been the following: ( 1) The 

exclusive power of the National Government to control interstate 

commerce; ( 2 )  The u nprecedented growth of corporations and 

corporate power; ( 3 ) The power of corporations to engage in 

interstate commerce; ( 4) The inaction of Congress in regulating 
such commerce . A short review of these may make clearer the 

policy, power , duty , and method of meeting the problem . 

1 .  The first pertinent inquiry is why and how di<l the power to 

I Sept. 11, 1899. 

' Report Vol. I, p. 5 ;  Vol. XIX. ,  pp. 197, 481, 649, 947, 1010, 1067, 1083. 
a Peby 11. 1903, ch. 544 e 3. 

• Peby 19, 1903, ch. 708. 
6 Feby 14, 1903, No. 87. 
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regulate commerce come to be given to Congress, and what duty to

promote the general welfare arises thereunder?

In 1753 George Washington was sent by Governor Dinwiddie to

the French forts above Pittsburg on the Allegheny river to inquire by

what authority the French were, and to warn them from, invading

Virginia territory.1 Upon his return he urged upon the governor

"the subject of uniting the East and West by means of a public

highway."2 Though not heeded Washington's idea grew into "a

picture of commercial grandeur for the Old Dominion," to be

attained "by building a highway over the mountains and connect-

ing its eastern and western termini with navigable waterways,

natural, or if necessary, artificial."3 The plan filled his mind,

and he studied maps and routes in detail, and urged the desirability

of the project among his friends. In 1774 after another western

trip, he brought his plan before tht House of Burgesses of Virginia,

by introducing and moving "the adoption of a bill which empow-

ered individuals to subscribe toward such an enterprise, and con-

struct a communication at their own expense." A similar bill was

brought before the Assembly of Maryland, but jealousies regarding

western trade between Georgetown, and Baltimore, Md., prevented

favorable action by either state.

Then the revolution came, and for ten years Washington could

give no further attention to these plans. After the success of the

revolution, "the project was of national importance—to bind the

East and West with the iron bands of commercial intercourse and

sympathy,"4 to overcome the mountain divide, and to counteract

the tendency of the trade of the then West to glide down the Mis-

sissippi to the Spanish ports.

To forward his plans, Washington had surveyed at his own

expense the roadway over the mountains from Cumberland, Md.,

to the Ohio river, and this road, twenty years later, became "the

chain of the Federal Union" by the construction on the same route

of the National road, and later by the construction of the Chesa-

peake and Ohio canal, and the Baltimore and Ohio railroad. In

1784 he made another western trip, and on his return reported to

the governor of Virginia, urging legislative action, saying in a

letter "the object in my estimation is of vast commercial and polit-

ical importance."5

1 Historic Highways, A. B. Hulbert, Vol. 3, p. 108.

« Historic Highways, A. B. Hulbert, Vol. 3, p. 189. 3 lb. 190.

« A. B. Hulbert, Hist. Highways, Vol. 3, p. 193.

* lb. pp. 194-7.
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NEED OF A NATIONAL INCORPORATION LA W 3 

regulate commerce come to be given to Congress , and what duty to 
promote the general welfare arises thereunder? 

In 17 53 George Washington was sent by Governor Dinwiddie to 
the French forts above Pittsburg on the Allegheny river to inquire by 
what authority the French were , and to warn them from, invading 
Virginia terri tory .1 Upon his return he urged upon the governor 
" the subject of uniting the East and West by means of a public 
highway. "2 Though not heeded Washington ' s  idea grew into " a 
picture of commercial grandeur for the Old Dominion, ' ' to be 
attained "by building- a highway over the mountains and connect ­
ing its eastern and western termini  with navigable waterways , 
natural , or if necessary , artificial . "3 The plan filled his mind,  
and he studied maps and routes in  detail ,  and urged the desirability 
of the project among his friends. In 1774 after another western 
trip ,  he brought his plan before the. House of Burgesses of Virginia , 
by introducing and moving " the adoption of a bill which empow ­
ered individuals to subscribe toward such an enterprise , and con­
struct a communication at their own expense .' '  A similar bil l  was 
brought before the Assembly of Maryland , but jealousies regarding 

western trade between Georgetown , and Baltimore , Md . ,  prevented 
favorable action by either state . 

Then the revolution came,  and for ten years Washington C(IUld 
give no further attention to these plans. After the success of the 
revolutior:: , "the project was of national importance-to bind the 
East and West with the iron bands of commercial intercourse and 
sympathy, "4 to overcome the mountain divide , and to counteract 
the tendency of the trade of the then West to glide down the Mis ­
sissippi to the Spanish ports . 

To forward his plans, Washington had surveyed at his own 
expense the roadway over the mountains from Cumberland ,  Md. , 
to the Ohio river , and this road , twenty years later, became " the 
chain of the Federal Union" bv the construction on the same route 
of the National road , and later by the construction of the Chesa ­
peake and Ohio canal, and the Baltimore and Ohio railroad . In 
1784 he made another western trip ,  and on his return reported to 
the governor of Virginia ,  urging legislative action , saying in a 
letter "the obj ect in my estimation is of vast commercial and polit ­
ical importance. ' ' 5  

1 Historic Hilfhway,., A. B .  Hulbert, Vol. 3 .  p .  108. 
• Historic Highways, A. B. Hulbert, Vol. 3. p. 189. 

4 A. B. Hulbert, Hist. Hi2hways, Vol. 3, p. 193 . 

• lb. pp. 194·7. 

• lb. 190. 
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"Accordingly the "Potowmac Company," "to open the navi-

gation of the Potomac and James rivers," was chartered by Vir-

ginia and Maryland.1 A joint commission to regulate the naviga-

tion of Chesapeake bay was appointed in 1785 by these two states,

and this met at Mt. Vernon for consultation with Washington. His

broader plans contemplated connecting the navigation of the

bay and the Potomac, in some way with that of the Ohio; this

would require Pennsylvania to join, and Washington also urged that

Maryland and Virginia should settle upon a uniform system of

duties, commercial regulations, and currency. These suggestions

were sent to the legislatures of the two states; Maryland adopted

them, and added that Delaware should also be consulted, aud a con-

ference of commissioners from all the states should be called. A little

later the Virginia legislature passed a resolution based upon the

report, suggested by Madison, inviting commissioners from all the

states to meet at Annapolis, September 11, 1786,

"To take into consideration the trade of the United States, to consider

how far a uniform system in their commercial regulations, may be necessary

to their common interest and their permanent harmony; to report an act,

etc.'"

The commercial difficulties for which the Articles of Confedera-

tion furnished no remedy, never ceased to be a source of discord.

"New Jersey, placed between Philadelphia and New York, was

likened to a cask tapped at both ends; and North Carolina, between

Virginia and South Carolina, to a patient bleeding at both arms."3

New Jersey, "who had insisted that control of commerce was a

National affair,"4 in appointing her commissioners, had author-

ized them to consider not only commercial, but "other important

matters." Only five states responded to the call, and nothing could

be done except to recommend the calling of another convention.

Hamilton wrote the report and call of the commissioners, saying: —

"In the course of their reflections * * they have been induced to think

that the power of regulating trade is of such comprehensive extent, and

will enter so far into the general system of the Federal Government, that to

give it efficacy and to obviate questions and doubts concerning its precise

nature and limits may require a correspondent adjustment of the other parts

of the Federal system,"5

1 Hist. Highways Vol. 3, p. 194-7: 1 Va. Laws Rev. 1803, p. 440, 446; I Laws of Md. Ed. 1811.

p. 488.

< 1 Doct. Hist. Const, p. 2; Journal Constl. Conv. p. 36.

'Journal Constl, Conv. p. 33.

4 Secret Journals of Cone. 1, 359,

» Journal of Convention, p. 39.
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4 MICHIGAN LAW .REVIEW 

"Accordingly the "Potowmac Company," " to open the navi­
gation of the Potomac and James rivers," was chartered by Vir­
ginia and Maryland.1 A joint commission to regulate the naviga­
tion of Chesapeake bay was appointed in 1785 by these two states , 
and this met at Mt. Vernon for consultation with Washington .  His 
broader plans contemplated connecting the navigation of the 
bay and the Potomac, in some way with that of the Ohio; this 
would require Pennsylvania to join, and Washington also urged that 
Maryland and Virginia should settle upon a uniform system of 
duties, commercial regulations , and currency. These suggestions 
were sent to the legislatures of the two states ; Maryland adopted 
them, and added that Delaware should also be consulted, and a con­
ference of commissioners from all the states should be called. A little 
later the Virginia legislature passed a resolution based upon the 
report , suggested by Madison, inviting commissioners from all the 
states to meet at Annapol is ,  September 11, 1786, 

"To take into consideration the trade of the United States, to consider 
how far a uniform system in their commercial ref{Ulations. may be necessary 
to their common interest and tlteir permanent ltarmony; to report an act, 
etc.'" 

The commercial difficulties for which the Articles of Confedera­
tion furnished no remedy, never ceased to be a source of discord . 
"New Jersey , placed between Philadelphia and New York, was 
likened to a cask tapped at both ends ; and North Carolina, between 
Virginia and South Carolina, to a patient bleeding at both arms.' '3 

New Jersey, "who had insisted that control of commerce was a 

National affair, "4 in appointing her commissioners, had author ­
ized them to consider not only commercial , but ''other important 
matters. ' '  Only five states responded to the call, and nothing could 
be done except to recommend the calling of another convention.  
Hamilton wrote the report and call of the commissioners, saying : -

"In the course of their rE-fiections * * they have been induced to think 
that the power of regulating trade is of such <;omprehensive extent, and 
will enter so far into the general system of the Federal Government, that to 
give it efficacy and to obviate questions and doubts concerning its precise 
nature amllimits may require a correspondent adjustment of the other parts 
of the Federal system, "5 

1 Hist. Hi2hways Vol. 3, J>. 194·7: l Va. Laws Rev. 1803, p. 440, 446; I Laws of Md. Hd. 1811,  

J> .  4�8. 

• l Doct. Hist. Const. p. 2; .Journal Const!. Conv. p, 36. 
• Journal Const!. Conv. p. 33. 
• Secret Journals of Con2. 1, 359, 

' .Journal of Convention, J>. 39. 
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and advised that commissioners be appointed by the states to meet

at Philadelphia the second Monday in May, 1787,

"To take into consideration the situation of the United States, to devise such

further provisions as shill appear to them necessary to render the Constitu-

tion of the Federal Government adequate to the exigencies of the Union, and

to report, etc."1

The jealous Congress of the Confederation, yielding to the nec-

essity, resolved, February 21, 1787, to recommend that a conven-

tion be called to meet at the same time and place "for the sole and

express purpose of revising the Articles of Confederation.' '2 Twelve

states sent delegates to the convention who after four months of

secret deliberation, agreed to the Constitution, among other things,

"in order to promote the general welfare."

The third enumerated power—second only to the taxing and bor-

rowing powers,—given to Congress, was "To regulate commerce

with foreign nations, and among the several states, and with the

Indian tribes,"3 and as Mr. Justice Miller4 has said, without such

relief,

"Asa nation we must soon have perished * * * What our deranged

finances, our discreditable failure to pay our debts, and the sufferings of our

soldiers could not force the several states of the American Union to attempt,

was brought about by a desire to be released from the evils of an unregulated

and burdensome commercial intercourse, both with foreign nations and

between the several states."

It is not too strong to say that one of the most fundamental reasons

for the creation of our Federal Government in its present form, was

to provide against the evils of an unregulated commercial inter-

course.

2. Growth of corporations: Before the adoption of the Constitu-

tion there seem to have been only 21 business corporations incor-

porated within the United States,—10 for canal or navigation pur-

poses, 4 banks, 3 bridge companies, 2 trading companies, 1 manu-

facturing company and one other. But the Constitution "put our

foreign commerce and that between the states upon a solid footing,''

and before the year 1800, more than 200 more charters had been

granted to business corporations,including 38 for roads,36 for bridges,

28 for banks, 26 for improving navigation, 25 insurance, 21 water-

works, 21 canals, 12 manufacturing, 6 for commerce;5and general

incorporation laws for certain kinds of corporations (mostly

i lb. 41. < 1 Doct. Hist, of U. S. p. 8.

* Art. I, Sec. viii, par. 3.

4 CentennialOration, Washington, Sept. 17,1887.

'Two Centuries Growth of American Law; Private Corporations, by Judge S. S- Bald-

win. Vale Bicent. Pub. pp. 275,296.
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NEED OF A NATIONAL INCORPORATION LAW S 

and advised that commissioners be appointed by the states to meet 
at Philadelphia the second Monday in May , 1787, 

''To take into consideration the situation of the United States, to devise such 
further provisions as shdl appear to them necessary to render the Constitu­
tion of the Federal Government adequate lo the exigencies of the Uni<m, and 
to report, etc. "I 

The jealous Congress of the Confederation , yielding to the nec­
essity , resolved , February 2 1 ,  1787, to recommend that a conven ­
tion be called to me�t at the same time and place " for the sole and 
express purpose of revising the Articles of Confederation . '  '2 Twelve 
states sent delegates to the convention who after four months of 
secret deliberation , agreed to the Constitution , among other things , 
''in order to promote the general welfare.'' 

'l'he third enumerated power-second only to the taxing and bor ­
rowing powers ,-given to Congress , was "To regulate commerce 
with foreign nations ,  and among the several states , and with the 
Indian tribes , "3 and as Mr.  Justice Miller4 has said , without such 
relie f ,  

''As a nation w e  must soon have perished * * * What our deranged 
finances ,  our discreditable failure to pay our debts, and the sufferings of our 
soldiers could not force the several states of the American Union to attempt , 
was brought about by. a desire to be relea�d from tlze evils of an unregulated 
and burdensome commercial intercourse, both with foreign nations and 
between the several states.'' 

It is not too strong to say that one of the most fundamental reasons 
for the creation of our Federal Government in its present form . was 
to provide against the evils of an unregulated commercial \inter­

course. 
2. Growth of corporations: Before the adoption of the Constitu ­

tion there seem to have been only 2 1  business corporations incor ­
porated within the United States ,-10 for canal or navigation pur ­
poses , 4 banks , 3 bridge companies , 2 trading companies , 1 manu ­
facturing company and one other. But the Constitution "put our 
foreign commerce and that between the states upon a solid fO<Jting, '  • 
and before the year 1800 , more than 200 more charters had been 
granted to business corporations , including 38 for roads .36 for bridRes , 
2 8  for banks , 2 6  for improving navigation , 25 insurance , 2 1  water ­
works , 2 1  canals , 12 manufacturing, 6 for commerce ; 5  and general 
incorporation laws for certain kinds of corporations ( mostly 

l lb. 41. t l Doct. Hist. of U. s. p. !I. 
• Art. I, �c. viii, par. 3. 
• CentennialOratlon, Washinirton, Sept. 17, 1887. 
' Two Centuries Growth of American I.aw; Pri•ate Corporatioua, by Judl'e S. 8. Bald­

win, Yale Bicent. Pub. pp. 275, 296. 
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charitable or religious) had been enacted in New York,1 Dela-

ware2, and Pennsylvania.3

The Constitution had provided that "No state shall pass any law

impairing the obligation of contracts."* In 1782 James Wilson had

argued that the charter of the Bank of North America was a

compact between the bank and the state of Pennsylvania,6 and in

1819, ten years before the steam railroad was born, the Supreme

Court in the Dartmouth College case,6had held that a corporate charter

was a contract between the state and the corporation, protected

by this provision. Although it was suggested that the state might

retain control over the corporations it created by reserving in their

charters a right to amend or repeal, such practice did not become

common until many years later. As early as 1821 "the improvident

increase of corporations" was looked upon as an evil, "which

was restrictive of individual rights," and constitutional provisions

requiring two-thirds votes for their creation were made, but were

ineffectual.7 Finally, between 1830-50, because of "the confusion,

corruption, partial, and inequitable legislation that was the result

of allowing parties to go before the legislature and ask for a special

charter," the bars were almost entirely thrown down by the passing

of general incorporation laws in nearly all the states, allowing a

few persons in a very simple way to obtain valuable corporate

franchises and privileges subject to very slight control and super-

vision. Since general corporation laws have been passed, and

the right to repeal or amend charters has been reserved

therein, it has not been an unusual practice for corporations formed

under general laws to purchase or obtain control over the charter

of some earlier corporation organized under a special act, wherein

such right was not retained by the state, and thereby to hold their

rights and privileges under a contract the obligation of which

the state mav not impair. Great numbers of railroads were

originally incorporated, or since have reorganized and operate,

under special charters.8"^.

Thirty years ago so conservative a writer as Judge Cooley

observed:—

1 In 1784. « In 1787. « In 1791.

* Sec. X, Art. I. • 4 Wheat. 518. '2 Kent 271.

• 1 Wilson's Works, pp. 566-7.

8 Indus. Com. Rept. Vol. IX, p. 911.
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6 MICHIGAN LAW REVIEW 

charitable or religious) had been enacted in New York,1 Dela ­
ware2, and Pennsylvania. 3 

The Constitution had provided that "No state shall pass any law 
impairing the obligation of contracts . '  '4 In 1782 James Wilson had 
argued that the charter of the Bank of North America was a 
compact between the bank and the state of Pennsylvania , 5 and in 
1819, ten years before the steam railroad was born, the Supreme 
Court in the Dartmouth College case, 6had held that a corporate charter 
was a contract between the state and the corporation , protected 
by this provision . Although it was suggested that the state might 
retain control over the corporations it created by re�erving in their 
charters a right to amend or repeal, such practice did not become 
common until many years later. As early as 1821 "the improvident 
increase of corporations" was looked upon as an evil , "which 
was restrictive of individual rights , ' '  and constitutional provisions 

• requiring two - thirds votes for their creation were made, but were 

• ineffectual . 7  Finally , between 1830-50, because of "the confusion , 
corruption , partial , and inequitable legislation that was the result 
of allowing parties to go before the legislature and ask for a special 
charter , "  the bars were almost entirely thrown down by the passing 
of general incorporation laws in nearly all the states , allowing a 
few persons in a very simple way to obtain vabable corporak 
franchises and privileges subject to very slight control and super ­
v1s1on. Since general corporation laws have been passed, and 
the right to repeal or amend charters bas been reserved 
therein , it has not been an unusual practice for corporations formed 
under general laws to purchase or obtain control over the charter 
of some earlier corporation organized under a special act , wherein 
such right was not retained by the state , and thereby to hold their 
rights and privileges under a contract the obligation of which 
the state may not impair . Great numbers of railroads were 
originally incorporated , or since have reorganized and operate, 
under special charters. 8 )I\ 

Thirty years ago so conservative a writer as Judge Cooley 
observed : -

I I n  1784. • In 1787. I In 1791 . 

4 Sec. X, Art. I. • 4 Wheat. 518. 1 2 Kent 271 . 

6 1 Wilson's Works, pp. 566-7. 

• Indus. Com. Rept. Vol. IX, p. 911. 
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"It is under the protection of the decision of the Dartmouth College case

that the most enormous and threatening powers in our country have been

created, some of the great and wealthy corporations having greater influence

in the country at large, and upon the legislation of the country than the

states to which they owe their existence."1

3. Power of corporations to engage in interstate commerce.—

By the common law a corporation was considered a person within the

law, and though perhaps it could not migrate itself, it might,through

its agents, do business away from home. The common law had

recognized the right to bring a suit in a country other than the one

in which it was incorporated.2 Such a right was recognized in the

Supreme Court of the United States as early as 1809,3 and by the

New York courts in 1820,4 although such rights had undoubtedly

long been exercised before. And in 1839 when the question came

before the Supreme Court,5 it was expressly held that a bank

organized in one state with a general power to discount bills and

notes, could exercise such power out of the state, "wherever it was

found most convenient and profitable," subiect to the laws of the

state where exercised; and while it must dwell at home, by the

comity of states, it may do business abroad. It soon after became the

generally accepted practice and doctrine that a corporation might do

business and own property6 beyond its borders if its charter did not

forbid,1 or the laws of the state where it undertook to do business

did not prevent. From these premises it naturally followed that if

a corporation was a person having an inherent capacity to do busi-

ness away from home, and the business done was interstate or for-

eign commerce over which the states had no control, then such a

corporation could engage in that business in any state without the

state's consent. Such was implied in Paul v. Virginia8 \n 1868,

and held in Pensacola Telegraph Co. v. Western Union Telegraph

Co.? and in Crutcher v. Kentucky™ where it was held that one state

i Const. Um. p. 279 80 n, 2d Ed. (1871.)

» Henriques v. Dutch West India Co. 2d Ld. Raym. 1532 (1729.)

* Bank of 0. S. v. Deveaux6 Cranch 61.

* Silver Lake Bank v. North, 4 Johns. Ch. 370.

» Bank of Augusta v. Earle, 13 Pet. 519.

» Runyan v. Coster, 14 Pet. 122 (1840): Thompson v. Waters. 25 Mich. 214, 12 Am. R 243.

(Reviewing Cases.

'Merrick v. Van Santvoord, 34 N. Y. 208 (1866.)

» 8 Wall. 168.

* 96 U. S. 1 (1877.)

m 141 U. S. 47 (1891.)
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NEED OF A NATIONAL INCORPORA7 ION LAW 7 

"It is under the protection of the decision of the Dartmouth College case 
that the most enormous and threatening powers in our country have been 
created, some of the great and wealthy corporations having greater influence 
in the country at large, and upon the legislation of the country than the 
states to which they owe their existence.'' t 

3. Power of corporations to enga�e in interstate commerce. ­

By the common law a corporation was considered a person within the 
law, and though perhaps it could not migrate itself, it might, through 
its agents, do business away from home. The common law had 
recognized the right to bring a suit in a country other than the one 
·
in which it was incorporated. 2 Such a right was recognized in the 
Supreme Court of the United States as early as 1809,3 and by the 
New York courts in 1820,4 although such rights had undoubtedly 
long been exercised before. And in 1839 when the question came 
before the Supreme Court, 5 it was expressly held that a bank 
organized in one state with a general power to discount bills and 
notes, could exercise such power out of the state, "wherever it was 
found most convenient and profitable,'' subject to the laws of the 
state where exercised; and while it must dwell at home, by the 
comity of states, it may do business abroad. It soon after became the 
generally accepted practice and doctrine that a corporation might do 
business and own property6 beyund its borders if its charter did not 
forbid,7 or the laws of the state where it undertook to do business 
did not prevent. From these premises it naturally followed that if 
a corporation was a person having an inherent capacity to do busi­
ness away from home, and the business done was interstate or for­
eign commerce over which the states had no control, then such a 
corporation could engage in that business in any state without the 
state's consent. Such was implied in Paul v. Virg-inia 8 in 1868, 

and held in Pensacola Telegraph Co. v. Western Union Telef[raph 
Co., 9 and in Crutclzer v. Kentucky, 10 where it was held that one state 

' C onst. Lim. p. 279 80 n. 2d Ed. (1871 .) 

2 Henriques v. Dutch West India C o. 2d Ld. Raym. 1 532 ( 1729.) 

s Ba n k  of 0. S. v. Deveaux 6 Cranch 61. 

4 Silver Lake Bank v. N orth, 4 J ohns. Ch. 370. 

b Bank of Augusta v. Earle. 13  Pet. 51 9. 

• Ru nyan v. C oster, 14 Pet. 1 22 ( 1 840): Thompson v. Waters. 25 Mich. 214, 12 Am. R 243. 

(Reviewing Cases. 

' Merrick v, Van Santvoord, 34 N .  Y .  208 ( 1866. ) 

& 8 Wall. 168 . 

• 96 u. s. l (1877. ) 

10 141 u. s. 47 (1891 .) 

'" 
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could not "prevent a corporation engaged in interstate commerce

from entering that state and carrying on its business therein," the

court by Mr. Justice Bradley, saying further:—

"To carry on interstate commerce is not a franchise or privilege granted by

the state; it is a right which every citizen of the United States is entitled to

exercise under the Constitution and laws of the United States; and the acces-

sion of mere corporate facilities, as a matter of convenience in carrying on

their business, cannot have the effect of depriving them of such right, unless

Congress should see fit to interpose some contrary regulation on the subject."

4. Inaction of Congress. As early as 1824, the Supreme Court,

overruling the Court of Errors of New York, construed the word

regulate in the commerce clause to imply full power over the thing to

be regulated, and to exclude the actions of all others, while Con-

gress is regulating it; that the power "is complete in itself, may

be exercised to its utmost extent, and acknowledges no limitations

other than such as are prescribed in the Constitution."1 From this

view it naturally followed, as it was afterward acted upon and

finally held in 18512 and 1887,3 that

"Where the suhject is national in character and admits or requires uni-

formity of legislation," "the absence of any law of Congress on the subject

is equivalent to its declaration that commerce in that matter shall be free."

Congress until very recently has allowed interstate commerce

except in minor matters, to go unregulated by any action of its own.

In 1887 the Interstate Commerce Commission was established, but

after continuous and protracted litigation, was emasculated in 1897,

into a reporting and recommending body merely, by the decision of

the Supreme Court.4 In 1890 the anti-trust act was passed and almost

immediately in the lower courts5 it was held not to apply to combi-

nations of manufacturers, even though their products were made for

and entered into interstate trade; and this view was confirmed by

the Supreme Court in 1895.6 For a period these decisions seemed

wholly to defeat the design of the act, but later decisions have in a

measure redeemed its efficiency.7 The act of last winter establish-

1 Gibbons v. Ogden, 9 Wheat. 1,1 Kent. Comra. 432.

2 Cooley v. Port Wardens. 12 How. 299.

» Robbins v. Shelby Taxing District. 120 U. S. 489, 59 Am. R. 267.

* Interstate Commerce Com. v. Cin. N. O. & T. P. Co. 167 U. S. 479.

» D. S. v. Greenhut. 51 Fed. 205, 213 (1892); In re Greene. 52 Fed. 104.

• U. S. v. E. C. Knight Co., 156 U. S. 1.

'U. S. v. Trans.-Mo. Frt. Assn. 166 U. S. 290 (1897); U. S. v. Joint Traffic Association 171

U. S. 505 (1898); U. S. v. Addyston'Pipe & Steel Co. 78 Fed. 712, 85 Fed. 271,175 U. S. 211 (1899):

U. S. v. Northern Securities Co. 120 Fed. R. 721 (1903.)
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NEED OF A NATIONAL INCORPORATION LAW 9

ing a Department of Commerce with a Commissioner of Corpora-

tions, gives an investigaIirig,_rep0rting, and advisory authority only,

and its powers in these particulars are already reported to have been

challenged by the Standard Oil Company.

5. The best summary I have seen upon the questions involved in

this and the preceding section, of the propositions "which have been

adjudicated so often as to be no longer open to discussion," with

the cases supporting them is that of Mr. Justice Rzcwtz-xn, Atlantis.

antLEacific Telegrabh Co. v. Philadelphia^^sjoWovis:—

first: "The Constitution of the United States having given to Congress

the power to regulate commerce, not only with.foreign nations, but among the

several states, that power is necessarily exclusive whenever, the. subjects of it Ls-

are national in their character, or admit only of one uniform system or plan

of regulation."

Second; "No state can compel a party, individual, or corporation to pay £

for the privilege of engaging in interstate commerce."

Third: "This immunity does not prevent a state from imposing ordinary

property taxes upon property having a situs within its territory and employed

in interstate commetce."

Fourth: "The franchise of a corporation, although that franchise is the

business of interstate commerce, is, as a part of its property, subject to state

taxation, providing at least the franchise is not derived from the United

States."

Fifth: "No corporation, even though engaged in interstate commerce can

appropriate to its own use property, public or private, without liability to

charge therefor."

III. The problem. 1. In general the problem is how to regulate

the national commerce of the large state-created corporations. The

actual regulation, taken from the states by the Constitution, and

not exercised by the National Government, has practically passed

into the control of state-created corporations, and the question is,

shall it be left there without further regulation? Whether or not it

should be further regulated is a political and economic question;

if it should be further regulated, the manner thereof is largely a

legal question.

The problem is before us because of the inaction, or inadequate

action, of Congress to meet the conditions. In this regard it is

analogous to the conditions existing before the National banking

law was enacted. The Constitution says "No state shall coin money,

emit bills of credit, or make anything but gold and silver coin a legal

tender in payment of debts."2 As early as 1837 it was held that

1 190 U. 8.160. on 162 (1902.)

« Art. I. Sec. X. cl.ll.
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NEED OF A NA TIONAL INCORPORATION LAW 9 

ing a Department of Commerce with a Commissioner of Corpora ­
tions ,  gives an investi�1ing. ..report ing, and advisory authority only, 
and its powers in  these particulars are already reported to have been 
chal lenged by the Standard Oil Company. 

5 .  The best summary I have seen upon the questions involved in 
th is and the preceding section , of the propositions ' ' which have been 
adj udicated so often as to be no longer open to discussion , ' '  with 
the cases supporting them is that of Mr. Justice Bre.wer. ja Atla11Jk 
and Pn.ci.fic Telegraph Co. v. Philad_dJ!fzi�,_1_��Jf:!l!Q_vy_J;_:-

rirsl: "The Constitution of the United States having given to Congress 
the power to regulate commerce , not only witl!.foreign nations, but among the 
several states , that power is necessarily exclusive wh�rever: the.subjects of it j,,-­
are national in their character, or adm it only o_f one µ.niform syateni .or plan 
of regulation. '' 

Seco11d; "No�can comp�l a party ,  individual, or corporation to pay ?-­
for the privilege of engaging in interstate commerce ." 

Third: "This immunity does not prevent a state from imposing ordinary 
property taxes upon property having a situs within its territory and employed 
in interstate commerce." 

Fourth: "The franchise of a corporation, although that franchise is the 
business of interstate commerce, is, as a part of its property , subject to state 
taiation, providing at least the franchise is not derived from the United 
States.'' 

Fifth: ''No corporation , even though engaged in interstate commerce can 
appropriate to its own use property , public or private , without liability to 
charge therefor.'' 

III .  The Problem. 1 .  In g-eneral the problem is how to regulate 
the national commerce of the large state-created corporations.  The 
actual regulation, taken from the states by the Constitution , and 
not exercised by the National Government , has practically passed 
into the control of state - created corporations ,  and the question is , 
shall it be left there without further regulation ? Whether or not it 
should be further regulated is a. political and economic question ; 
if it should be further regulated , the manner thereof is largely a 
le�al question . 

The problem is before us because of the inaction , or inadequate 
action , of Congress to meet the cond itions. In this regard it is 
analogous to the conditions existing before the National banking 
law was enacted . The Constitution says ''No slate shall coin money , 
emit bills of credit, or make anything but gold and silver coin a legal 
tender in payment of debts . "2 As early as 1837 it was held that 

1 190 U. S. 160. on 162 (1 902.) 

I Art. I. Sec. X, cl.I!. 
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while the states could not issue money, they could create a corpor-

ation and give it the power to issue money (not making it a legal

tender),1 and straightway we had as bad a currency as ever afflicted

a suffering people. Congress had the power to coin money and

regulate the value thereof,2 but had failed to establish a sufficient

and uniform currency. So far as the currency could be said to be

regulated, at all, it was practically relegated to the private interests

of 1600 "Wild cat banks," created in the several states, with an

infinite variety of special powers, under charters largely "based on

ignorance, intrigue, favoritism, or corruption," without uniformity

of creation, management, operation, liability, responsibility, or

regulation, and issuing 10,000 different kinds of notes. So far as a

national currency is concerned there was no adequate provision for

one until the National banking act3 was passed, and no uniform

one until the state bank issues were taxed out of existence in 1865.

2. Concentration of control. Our commercial condition is, simi-

larly, an unregulated corporate regulation, with the addition that

the control of the main forces and instruments of commerce is now

vested or centered in a few state created corporations that have

become federal in operation, federated in organization, and imperial

in power.

General Garfield thus characterized the situation thirty years ago:

"The vast railroad and telegraph systems have virtually passed from the

(control of the States. . . . The efforts of the States to regulate their railroads

I have amounted to but little more than feeble annoyance. In many cases

'the corporations have treated such efforts as impertinent intermeddling. . .

In these contests the corporations have become conscious of their strength,

and have entered upon the work of controlling the states."4

If this was true in 1873, how much more cause for concern, and

need of adequate regulation, are there arising from the develop-

ment since? Prior to 1870, scarcely any railroad system was over

1000 miles in length,—consolidation and effective pooling had only

fairly begun; between 1870 and 1890, railroad systems were formed

controlling 5000 miles; between 1890 and 1898, single systems of

10000 miles or over were formed, and now the five principal systems

aggregate nearly 150,000 of the total 200,000 miles of railroad in

this country. In 1900 one-fourth of all the railroad shares were'

1 Briscoe v. Bank. 11 Pet. 257.

» Art. T, Sec. VIII. cl. 5.

» Acts. Feby. 25,1863, and June 3, 1864.

« The Future of the Republic, J. A. Garfield. 2 Work*, p. 61.
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while the states could not issue money , they could create a corpor ­
ation and give i t  the power to issue money ( not making it a legal 
tender ) , 1 and straightway we had as bad a currency as ever affiicted 
a suffering people. Congress had the power to coin money and 
regulate the value thereof ,2 but had failed to establish a sufficient 
and uniform cq_rrency. So far as the currency could be said to be 
regulated, at all, it was practically relegated to the private interests 
of 1600 "Wild cat banks , " created in the several states , with an 
infinite variety of special powers, under charters largely ''based on 
ignorance, intrigue, favoritis m ,  or corrupt ion," w ithout uniformity 
of creation , management , operation , l iabil ity, n�spons ibil ity , or 
regulation , and issuing 10,000 different kinds of notes. So far as a 
national currency is conce rned there was no adequate provision for 
one until the National banking act3 was passed , and no uniform 
one until the state bank issues were taxed out of existe nce in 1865. 

2 .  Concentration of control . Our commercial condition is , s imi­
larly, an  unregulated corporate regulation, with the addition that 
the control of the main forces and instruments of commerce is now 
vested or centered in a few state created corporat ions that have 
become federal in operation, federated in organization, and imperial 
in power. 

General Garfield thus characterized the situation thirty years ago: 
"The vast railroad and telegraph systems have virtually passed from the 

/control of the States . . . . The efforts of the States to regulate their railroads 

I have amounted to but little more than feeble annoyance. In many cases 
'/ the corporations have treated such efforts as impertinen t  intermeddling . . . 
/ In these contests the corporations have become conscious of their strength, 

and have entered upon the work of controlling the states."' 

If this was true in 1873, how much more cause for concern, and 
need of adequate regulat ion , are there arising from the develop ­
ment s i n ce ? Prior to 1870, scarcely any ra ilroad system was over 
1000 miles in  length ,-consol idat ion and effective pooling had only 
fairly begun ; between 1870 and 1890 , railroad systems were formed 
controll ing 5000 m i les ; between 1890 and 1898 , s ingle systems of 
10000 miles or over were formed, and now the five principal systems 
aggregate nearly 150,000 of the total 200 ,000 mi les of rai lroad in 
this cou ntry . In 1900 one - fourth ot all the railroad shares were · 

t Briscoe v. Bank, 11Pet.257. 

2 Art. I, Sec. VIII. cl. 5, 
• Act9, Peby. 25, 1863, llDd June 3, 1864. 
• The Future of the Republ ic. J. A. Garfield. 2 Works, p, 61. 
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held by other railroad companies, and undoubtedly this has greatly

increased since. A late authority says that 19 railroad systems,

practically controlled by nine men closely associated in various

ways, operate 165,321 miles, or nearly 81 per cent of all the railroad

mileage in the country.1

Concentration in the industrial and financial fields has been even

more rapid. It has been stated that between 1860 and 1870 only

two "industrial trusts" formed by combination of formerly competing

concerns, were created with a total capitalization of $13,000,000;

between 1870 and 1880, four more were formed with $135,000,000

nominal capital; between 1880 and 1890, eighteen more were formed

with $228,000,000; and according to the last census there were then

183 combinations with a capitalization of $3,619,039,200; in 1902,

there were said to be 213 combinations, with nearly $7,000,000,-

000 capitalization, while a later authority says there are 850 indus-

trial combinations not including railroad mergers, with a nominal

capitalization of $9,000,000,000. These vast sums are not the most

important point; the concentration of control is still more import-

ant. This has already been noted as to railroads. It has been said:—

"The property which the Amalgamated Copper Company now controls

was once perhaps a thousand mining claims. . It is estimated that the Stand-

ard Oil Company has taken, by contract or by force the bu iness of ten thou-

sand corporations and merchants in all parts of the Union."2

The estimated wealth of the United States, according to the census

of 1900, was $94,300,000,000. The control of a sum nominally

equal to one-twelfth of this is represented by the 24 directors of the

United States Steel Corporation; they are, also, the influential

directors in more than 200 companies that operate half the railroad

mileage of the country; dig and carry the iron and coal; control the

greatest oil, copper, sleeping car, telegraph, express, agricultural

implement, bridge, traction and shipping interests in the country;

also the five greatest insurance companies, nine of the greatest

banks, and sixteen of the largest trust companies with their large

chains of affiliated banks and trust companies, throughout the

country. This group of men controls corporations with a nominal

capitalization of $9,000,000,000; and of the 24, two, Mr. Morgan

and Mr. Rockefeller, are said virtually to control eight out of the

nine billions.3

i S. S. Pratt, in World's Work. Dec. 1903. p. 4262.

- Report of Com. on Commercial Law, Am. Bar. Assn. 1903, p. 6; Am. Law. Rev. Nov.-

Dec. 1903. p. 828.

> See Article in World's Work for Dec. 1903, Who owns the United States?
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held by other railroad companies , and undoubtedly th is has greatly 
increased since. A late authority says that 19 rail road systems, 
pract ically cont rolled by nine men closely associated in various 
ways, operate 165,321 miles ,  or nearly 81 per cent of all the railroad 
mi leage in the country .1 

Concentrat ion in the industrial and financial fields has been even 
more rapid. It has been stated that between 1860 and 1870 only 
two'' industrial trusts ' '  formed by combination of formerly competing 
concerns, were created with a total capitalizat ion of $13,000,000; 
between 1870 and 1880, four more were formed with $135,000,000 
nominal cap ital; between 1880 and 1890, eighteen more were formed 
with $228,000,000; and according to  the last census there were then 
183 combinations with a capital ization of $3,619,C39, 2u0; i n  1902, 
there were said to be 213 combinations , with nearly $7 ,000,000, -
000 capital ization , while a later authority says there are 850 indus­
trial combinations not including rail road mergers, with a nominal 
capitalization of f9,000,000,000. These vast sums are not the most 
important point; the  concentrat ion of control is sti ll more import­
ant. This has already been noted as to railroads. It has been said:-

"The property which the Amall(amated Copper Company now controls 

was once perhaps a thousand mining claims . .  It is estimated that the Stand­

ard Oil Company bas taken, by contract or by force the bu iness of ten thou­

"land corporations and merchants in all parts of the llnion. • '2 
The estimated wealth of the United States , according to the census 

of 1900, was $94,300,000.000. The control of a sum nominally 
equal to one-twelfth of this is represented by the 24 directors of the 
United States Steel Corporation; they are, also, the influential 
directors in more than 200 companies that operate half the railroad 

mileage of the country ; dig and carry the iron and coal ; control the 
greatest oil, copper , sleeping car, telegraph , express, agricultural 
implement, bridge ,  traction and shipping interests in the country ; 
a lso the five greatest insurance companies , n ine of the greatest 
banks, and s ixteen of the largest trust companies with their large 
chains of affiliated banks and trust companies, throughout the 
country. Th is group of men controls corporations with a nominal 

capital izat ion of $9,000,000,000; and of the 24, two ,  Mr. Morgan 

and Mr. Rockefeller, are said virtual ly to control eight out of the 
n ine bil l ions.3 

1 S. s. Pratt. in World's Work. Dec. 1903, 1>. 4262. 
> Keport of Com. on Commercial Law, Am. Bar. Assn. 1903, J>. 6; Am. Law. Re\'. Nov.­

Dec . 1903. p. 828. 
• See Article in World's Work. for Dec . 1903, Who own1 the United States� 
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3. Extent of operations. Not only is concentration of control

important, but the extent of operations is of great significance. The

Standard Oil wagon is seen in nearly every city, village, and hamlet

in the land, and its operations extend around the world. The 213

or more separate plants of the United States Steel Corporation are

located and operated in nearly half the states, and its trade invades

the markets of the world. And so with many others. As Mr. Dill

says:—

"The trusts today are a force and power national in extent. National in

extent in that their business not only extends throughout all of the original

and acquired territory of this country, but is rapidly over-leaping the bound-

aries of our States and possessions, entering into foreign countries and making

rapid inroads into foreign markets; and national in extent also in that their

financial roots extend down and into every commonwealth and municipality

of this country.*"

4. Form of organisation. The great aggregation of wealth repre-

sented, the extraordinary concentration of its control, and the vast

extent of the operation, are not more material than is the affiliated

and federated form of organization. Through the interholdings of

corporation shares, interests of the greatest diversity are held and

controlled in harmony; and through the method of the holding

corporation is susceptible of unlimited extent, concentration, and

duration. There are now not only combinations of combinations,

but corporations of corporations, joined in a federal union, that can

act with the speed, the certainty, the vigor, and the effect of a

monarchy, and under the laws of many states where they are or

may be formed, with less responsibility to their constituents and to

the public than any constitutional monarch in the world. The

order of the Standard Oil Co., or of the United States Steel Corpo-

ration, and of many others, as to the prices of their products or of the

raw material they use, act with a directness and rapidity greater and

affect a larger territory in a shorter time, and without warning,

than the act of any legislature in the world.

5. Laxity of state laws. Under present laws in severa^ states the

directors may provide, in the organization of the corporation, for

no effective control over their acts, liabilities, or operations by the

members, and the laws of such states provide no public control of

consequence outside of taxation. Most of these great corporations

have been organized under the same laws as the United States Ship-

building Co., or laws not even as strict as they are, and allow of

i Address, National Incorp. Laws for Trusts, Harv. Univ. March 1902.
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3. Extent of oj>eralio11s. Not only is concentration of control 
important ,  but the extent of operations is of great significance. The 
Standard Oil \\agon is seen in nearly every city , village , and hamlet 
in the land , and its operations extend around the world . The 213 
or more separate plants of the United States Steel Corporation are 
located and operated in nearly half the states,  and its trade invades 
the markets of the world.  And so with many others . As Mr. Dill 
says :-

"The trusts today are a force and power national i n  extent. National in 
extent in that their business not only extends throughout all of the original 
and acquired territory of this country, but is rapidly over· leaping the bound­
arie11 of our States and posses�ion11, enter ing into foreign countries anti making 
npid inroads into foreig n markets ; and national in extent also in that their 
financial roots extend down and into every commonwealth and municipality 
of this country. "1 

4. Form of organization. The great aggregation of weal th repre­
sented , the extraordinary concentration of its control , and the vast 
extent of the operation , are not more material than is the affiliated 
and federated form of organization. Through the interboldings of 
corporation shares , interests of the greatest diversity are held and 
controlled in harmony ; and through the method of the holding 
corporation is susceptible of unlimited extent , concentration , and 
duration . There are now not only combinations of combinations ,  
but corporations o f  corporations , joined in  a federal union , that can 
act with the speed , the certainty . the vigor , and the effect of a 
monarchy , and under the laws of many states where they are or 
may be formed , with less responsibil ity to their constituents and to 
the public than any constitutional monarch in  the world. The 
order of the Standard Oil Co. , or of the United States Steel Corpo­
ration , and of many others , as to the prices of their products or of the 
raw material they use , act with a directness and rapidity grtater and 
affect a larger territory in a shorter time , and without warning, 
than the act of any legislature in the world . 

5 .  Laxity of slate laws. Under present laws in  severa} states the 
directors may provide ,  in the organ ization of the corporat ion , for 
no effective control over their acts , liabili ties , or operations by the 
members , and the laws of such states provide no public control of 
consequence outside of taxation . Most of these great corporations 
have been organized under the same laws as the United States Ship ­
building Co . .  or laws not even as strict as they are , and allow of 

l Address, National Incorp. Laws for Trusts, Harv. UnlY. Alarch 1902. 
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the same unbridled effrontery, speculation, peculation, and fraudu-

lent promotion that seem to have taken place there, and without

certain and adequate remedy to the sufferers. The shares of cor-

porations organized under the same laws, and with no more pro-

tection, are widely scattered over the land, and if like transactions

have not occurred, or do not occur, in many other cases it will not be

because the laws are adequate to prevent them. As a hotel man

recently said in New York the shares are insecurities rather than any-

thing else, and many a one finds himself in the same predicament

as he,—"I have made my pile, and it is safely invested in Steel

Common, Amalgamated Copper, and Shipbuilding securities, and

nobody can take it away from me,"—or wont.

6. Diversity of state laws. The great diversity of state laws

under which corporations maybe formed, confuse the investor,and

often mislead him to believe there is safety where there is none.

The vast variety of these laws, and in many cases the uncertainty

of their provisions, make a jungle of confusion wherein the dis-

honest promoter or manager finds safety.

Aside from this, many states, by liberalizing their laws, so as to

induce corporations to incorporate within their borders, for the

revenue derived from the fees, have made it possible to get a

charter where there is

"No franchise tax; no limit on capitalization; no amount of stock

required to be subscribed; no state control, no examination of books; stock

non-assessable; keep office any where; do business anywhere."

Some of the states make a business of spawning spurious cor-

porations to infest other states, than the one in which they are

incorporated, with their nefarious practices and progeny.

7. Methods used to build up trusts. The methods whereby these

institutions have been built up must also be considered. From the

investigations of our various commissions during the past twenty

years it has been made certain that the particular devices used in

most cases, which have brought the problem before us in the con-

dition above pointed out, have been mainly four: (l) The acquisi-

tion, practically, of monopoly power either by grant of franchises of

various kinds, or through discrimination in transportation charges;

(2) The destruction of legitimate competition by the predatory

competition of the holders of monopoly power; (3) The overcapital-

ization of corporations; and (4) Dishonest and irresponsible corporate

Promotion and management. The first three have been usual, and

the last not infrequent. The first three have hardly been unequi-
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the same unbridled effrontery. speculation , peculation , and fraudu ­
lent promotion that seem to have taken place there , and without 
certain and adequate remedy to the sufferers . The shares of cor ­
porations organ ized under the same laws , and with no more pro ­
tection , are widely scattered over the land, and if l ike transactions 
have not occurred , or do not occur, in many other cases it will not be 
because the laws are adequate to prevent them . As a hotel man 
recently said in New York the shares are insecurities rather than any ­
thing else , and many a one finds himself in the same predicament 
as he ,-"! have made my pile , and it is safely invested in Steel 
Common , Amalgamated Copper, and Shipbuilding securities , and 
nobody can take it away from me , " -or wont. 

6. Diversity of state laws. The great diversity of state laws 
under which corporations may be formed , confuse the investor, and 
often mislead him to believe there is safety where there is none . 
The vast variety of these laws , and in many cases the uncertainty 
of their provisions,  make a jungle of confusion wherein the dis ­
honest promoter or manager finds safety . 

Aside from this , many states , by liberalizing their laws , so as to 
induce corporations to incorporate within their border&, for the 
revenue derived from the fees , have made it possible to get a 
charter where there is 

"No franchise tax; no limit on capitalization; no amount of stock 
required to be subscribed; no state control, no examination of books; stock 
non-assessable; keep office any where; do business any where.'' 

Some of the states make a business of spawning spurious cor ­
porations to infest other states , than the one in which they are 
incorporated , with their nefarious practices and progeny.  

7. Mtlkods ustd to build up trusts. The methods whereby these 
institutions have been built up must also be considered . From the 
investigations of our various commissions during the past twenty 
years it has been made certain that the i:articular devices used in 
most cases , which have brought the problem before us in the con -
dition above pointed out , have been mainly four : ( 1) The acquisi­
tion , practically , of monopoly power either by grant of franchises of 
various kinds , or through discrimination in transportation charges ; 
(2 )  The destruction of legitimate competition by the predatory 
competition of the holders of monopoly power ; (3 ) The overcapital­
ization of corporations ; and ( 4) Dishonest and irresponsible corporate 
pr<»notion and management. The first three have been usual , and 
the last not infrequent . The first three have hardly been unequi -
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vocally denied, and the 2d and 3d generally defended as justifiable,

by those benefiting by them. There is, however, almost no doubt

that the first two destroy the independent and honorable business

of vast numbers of honorable and competent business men. Of

course it is also said that the consumer is benefited by lower prices;

but such statements are not generally believed or found to be cor-

rect. That illuminating oil goes up, and crude goes down, in price,

—and dividends get larger, is not an unusual experience. The first

three make, or give the power to make, all consumers pay tribute

into the coffers of those whose will fixes the price as their interes

dictates; and the last two enable the unscrupulous to shear the

lambs,—and if greatly successful in these various and devious ways

are frequently looked upon as economically righteous.

8. Eflect, or the danger threatened. Judge Walton of the Supreme

Judicial Court of Maine has pertinently observed that:—

r'Men are mortal, and their combinations short lived, but corporations are

immortal and their combinations and acquisitions may go on forever; they

may add field to field, wealth to wealth, and power to power, till they become

too strong for the government itself; all experience shows that such accumu-

lations of wealth and power are dangerous to the public welfare."1

Any person, with no inclination to see imaginary dangers, is,

nevertheless, instinctively led, or reluctantly driven, to ask if we

are approaching the condition of universal monopoly of which

Fourier wrote nearly one hundred years ago:

"The organization of the commercial classes into federal companies, or

affiliated monopolies. . will reduce the middle and laboring classes to a state

of commercial vassalage. . And we shall see the reappearance of feudalism."

Without in the least forgetting the value of corporate organiza-

tions, and their necessity in our business life; without denying

there can be great benefit derived from the nationalization rather

than the localization of our industries; and admitting that concen-

tration of control and management may result in great savings in

production and distribution,—and believing that if all these are hon-

estly and honorably done, they may be made to promote the gen-

eral welfare,—yet, if our diagnosis is correct, the fact remains, that

the National Government does not, the states cannot, and the cor-

porations do, control our industries,—but not "in order to pro-

mote the general welfare." As was said in the Addyston Steel Co.

case, private contracts between such corporations "may in truth

1 Brunswick O. L- Co. v. United Gas Co., 85 Me. 532. 35 Am. St. R. 385, 387 (1893).
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vocally denied , and the 2d and 3d generally defended as justifiable, 
by those benefiting by them. There i s ,  however ,  almost no doubt 
that the first two destroy the independent and honorable business 
of vast numbers of honorable and competent business men . Of 
course it is also said that the consumer is benefited by lower prices; 
but such statements are not generally believed or found to be cor ­
rect . That illuminating oil goes up , and crude goes down , in price , 
-and dividends get larger, is not an unusual experience. The first 
three make , or give the power to make , all consumers pay tribute 
into the coffers of those whose will fixes the price as their interes 
dictates; and the last two e nable the unscrupulous to shear the 
lambs ,-and if greatly successful in these various and devious ways 
are frequently looked upon as economically righteous . 

8. Ejject, or the danger threatened. Judge Walton of the Supreme 
Judicial Court of Maine bas pertinently observed that :-
._'Men are mortal, and their combinations short lived, but corporations are 
immortal and their combinations and acquisitions may go on forever; they 
may add field to field, \\ealtb to wealth, and power to power, till they become 
too strong for the government itself; all experience shows that such accumu­
l11tions of wealth and power are dangerous to the public welfare. "I 

· -
Any person , with no inclination to see imag-inary dangers , i s ,  

nevertheless , instinctively led , or  reluctantly driven , to  ask i f  we 
are approaching the condition of universal monopoly of which 
Fourier wrote nearly one hundred years ago : 

"The organization of the commercial classes into federal companies, or 
affiliated monopolies . .  will reduce the middle and laboring classes to a state 
of commercial vassalage . .  And we shall see the reappearance of feudalism." 

Without in the least forgetting the value of corporate organiza ­
tions , and their necessity in our business life ; w ithout deny ing 
there can be great benefit derived from the national ization rather 
than the localization of our industries; and admitting that concen­
tration of control and management may result i n  great savings in 
production and distribution ,-and believing that if  all these are hon -
estly and honorably done , they may be made to promote the gen­
eral wel fare, -yet , if our diagnosis is correct ,  the fact remains , that 
the National Government does not, the states cannot, and the cor­
porations do , control our industr ies,- but not "in order to pro­
mote the general welfare . ' '  As was said in the Addyston Steel Co. 
case , private contracts between such corporations ''may in truth 

I Brunswick G. L· Co. v. Unit"d Gas Co., 85 Me. 532. 35 Am. St. R. 385, 387 (1893). 
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be as far-reaching in their effect upon interstate commerce as

would the legislation of a single state of the same character."1

IV. Power to control our commerce and corporations: 1. In general.

If the predicament we are in is due to unregulated commerce, and/

the inadequate control of the corporations carrying it on, we should!

get relief by proper regulation of both; but the two are so related

that attempts to regulate one without the other, or for one govern-

ment to try to regulate the commerce, and forty-five different gov-

ernments undertake to regulate the corporations that carry it on

will inevitably result in failure. As we have seen, the particular1

devices whereby evil is wrought or danger threatened are unjust

discriminations in transportation, predatory competition, over-

capitalization, and dishonest corporate management,—the first two

are matters of commerce, and the last two ofjeorporation law..—and

though^separable in the mind, thev are inextricably bound together,

if fact Nothing less than one system of regulation that can reach

all can be successful. Where is the power to do this?

2. Power of the states: As to the commerce which has become/,

national in extent, from what has already been said, it is clear this

is beyond the powers of the states, first, because the Constitutior

has taken away the power, and second, because if they had it, i\

would be impossible to secure the necessary uniformity of regulaj

tion to be efficient or desirable.

By the decisions, a state cannot exclude a corporation engaged in

interstate commerce,2 nor tax such commerce,3 even if the corpora-

tion is one of its own creation,4 nor tax the agents engaged in it,8

nor fix the rates for carrying it,8 nor exclude articles of such com-

merce,7 or persons coming into,8 or going out of the state.9

To secure the uniformity of regulations was the reason the power

to regulate national commerce was given to Congress, and it is idle

to consider that uniformity will ever be attained by leaving, or

further surrendering, this power to the states, as has been sug-

gested.

i Addyston Pipe & Steel Co. v. 175 U. S. 211 (1899).

« Pensacola Tel. Co. v. W. U. Tel. Co.. 96 U. S. 1; Cooper v. Ferguson, 113 U. S. 727.

» Brown v. Maryland. 12 Wheat. 419.

1 Philadelphia Steamship Co. v. Pennsylvania, 122 U. S. 326.

« Robbins v. Taxing Diatrict. 120 U. S. 489.

• Wabash Ry Co. v. Illinois, 118 U. S. 557.

'Bowman v. Chicago & N. W. Ry.. 125 U. S. 465; Collins v. New Hampshire, 171 V. S. 30.

• Chy Lung v. Freeman, 92 U. S. 275.

• Crandall v. Nevada, 6 Wall. 35 (1867).
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be as far-reaching in their effect upon interstate commerce as 
would the legislation of a single state of the same character.' '1 

IV. Power to control our com meneandco,porations: 1. lngeneral. 

If the predicament we are in is due to unregulated commerce, and 
the inadequate control of the corporations carrying it on, we should 
get relief by proper regulation of both; but the two are so relate 
that attempts to regulate one without the other, or for one govern 
ment to try to regulate the commerce, and forty-five different gov 
emments undertake to regulate the corporations that carry it on 
will inevitably result in failure. As we have seen, the particula 
devices whereby evil is wrought or danger threatened are unjust 
discriminations in transportation, predatory competition, over­
capitalization, and dishonest corporate manage

. 

ment,-the first two \ 
are matters of commerce, and the last two of corporation law.=and. 
,!!lou_gh, ;eparahle in the mind. they are ioextricab!Y_bounclt� 
iJJ fact Nothing less than one system of regulation that can reach 
all can be successful. Where is the power to do this? 

2. Power of Ike states: As to the com�rce which has become 
national in extent, from what has alreadv been said, it is clear thi f 
is beyond the powers of the states, first, because the Constitutio 
has taken away the power, and second, because if they had it, i 
would be impossible to secure the necessary uniformity of regula 
tion to be efficient or desirable. 

By the decisions, a state cannot exclude a corporation engaged in 
interstate commerce,2 nor tax such commerce,8 even if the corpora­
tion is one of its own creation,' nor tax the agents engaged in it,6 
nor fix the rates for carrying it,11 nor exclude articles of 'such com­
merce,7 or persons coming into,8 or going out of the state.I' 

To secure the uniformity of regulations was the reason the power 
to regulate national commerce was given to Congress, and it is idle 
to consider that uniformity will ever be attained by leaving, or 
further surrendering, this power to the states, as has been sug­
gested. 

I Addyston Pipe&: Stttl Co. 11, 175 U.S. 211 (1899). 

I Pensacola Tel. Co. 11. W. U. Tel. Co .• 96 U. S.1; Cooperv. Pel'KUllOn, 113 U.S. 727. 

• Brown "· MllJ'J'land, 12 Wheat. 419, 

4 Philadelphia Steam1hip Co. 11. Pennsylvania, 122 U. S, 326. 

I Robbins 11. Tuin&' Dlatrict, 120 U. S, 489. 

• Wabash R'y Co."· I!Unola, 118 U.S. 5.57. 

T Bowman "· Chicaro &: N. W. Ry .. 125 U. S. 46S; Collins iii New Hampablre, 171 U. S. 30. 
• Chy Lon&' 11. PTttman, 92 U. S. 275. 

• Crandall 11. Nevada, 6 Wall. 35 (Ulb7). 
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As to regulating the corporations created by the states, it would

seem that a state could control its own corporations, and exclude

the foreign corporation,—but the very corporation to be controlled

is the one that carries on national commerce,—and this takes it out

of any effective control, at,least when organized in another state.

But aside from these considerations many of the great corpora-

tions are so big and powerful as to make it practically impossible to

secure adequate control, if the legal authority existed. The net

earnings of the United States Steel Corporation for 1902, were over

$133,000,000,—more than the total sum raised by taxation in New

York and Ohio, together, in 1898, and twice the amount raised by

tax in Pennsylvania the same year. The gross income of the same

corporation for 1902,$565,000,000. was more than the total ordinary

receipts Of the National Government for any year prior to 1899. Its

stock and bonds are more than the total capital engaged in manu-

facture in any state of the Union, except New York and Pennsyl-

vania; and likewise the same are greater than the value of all the

farm products of any state except Illinois and Iowa. If Judge

Grosscup could have been induced to act as attorney for the North-

ern Securities Company, in the Supreme Court, and been successful

in its defense, the company could easily afford to pay him a fee,

the interest of which would bring him for life a greater return than

his salary as a United States judge. "The only possible compet-

itor for a billion dollar trust is a hundred billion dollar State."1

But the diversity of the laws under which state commercial cor-

porations are or may be formed is as great as the diversity of the

commercial regulations of the states was before the Constitution

was formed, and has similar effects.

These corporate bodies owe their existence to the different laws

of the different states. Wherever they may do business or seek

members, all questions relating to the organization, amendment,

internal control and regulation, rights, duties and liabilities of

members and officers, issue, payment, and transfer of shares, dura-

tion, dissolution, and winding-up, are determined by the law of

the state where organized, though the members may reside in every

state in the Union. Every contract made, wherever made, is subject

to the provisions of the charter, which everv person who deals with

the corporation is presumed to know. The operations of the cor-

poration and its public rights and duties are determined both by

1 Report Com. Am. Bar Assn., 1903, p. 18.
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As to regulating the co,.Porations created by the states , it would 
seem that a state could control its own corporations ,  and exclude 
the foreign corporation , -but the very corporation to be controlled 
is the one that carries on national commerce , -and this takes it out 
of any effective control , at)east when organized in another state . 

But aside from these considerations many of the great corpora ­
tions are so big and powerful as to make it practically impossible to 
secure aqequate control , if the legal authority existed . The net 
earninKs of the United States Steel Corporation for 1902 , were over 
$133,000 ,000 , - more than the total sum raised by taxation in New 
York and Ohio , together, in 1898 , and twice the amount raised by 
tax in Pennsylvania the same year .  The gross income of the same 
corporation for 1902 , $565 , 000 , 000 . was more than the total ordinary 
receipts of the National Government for any year prior to 1899. Its 
stock and bonds are more than the total capital engaged in manu -
facture in any state of the Union , except New York and Pennsyl ­
vania; and likewise the same are greater than the value of all the 
farm prodncts of any state except Illinois and Iowa. If Judge 
Grosscup could have been induced to act as attorney for the North ­
ern Securities Company , in  the Supreme Court , and been successful 
in its defense , the company could easily afford to pay him a fee , 
the interest of which would bring him for life a greater return than 
his salary as a United States judge. " The only possible compet ­
itor for a bill ion dollar trust is a hundred billion dollar State . ' ' 1  

But  the diversity of  the laws under which state commercial cor ­
porations are or may be formed is as great as the diversity of the 
commercial regulations of the states was before the Constitution 
was formed , and has similar effects . 

These corporate bodies owe their existence to the different laws 
of the different states. Wherever they may do business or seek 
members , all questions relating to the organization , amendment,  
internal control and regulation , rights , duties and liabilities of 
members and officers , issue , payment,  and transfer of shares , dura ­
tion , dissolution , and winding - up ,  are determined by the law of 
the state where organized , though the members may reside in every 
stat� in the Union . Every contract made , wherever made, is subject 
to the provisions of the charter,  which everv person who deals with 
the corporation is presumed to know. The operations of the cor ­
poration and its puhlic rights and duties are determined both by 

l RcPQrt Com. Am. Bar ASID. ,  190J, p, 18. 
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charter provisions, and by the law where the transaction occurs.

On such a question as to what duty there i's, and the extent of it,

to receive and transport safely freight from one state to another,

there are seven different views.1

This is a sample of the variety of views upon many questions.

The corporate property and shares are usually subject to as many

different methods of valuation and taxation, as there are states in

which they are located, and in the case of intangible property and

shares are not infrequently subject to double, triple or quadruple

taxation. Reports and fees required, and terms and conditions of

the police control are as diverse as the places in which business is

done. Every session of the legislature in each of the forty-five

states, and many of the decisions of the courts of last resort, tend

to increase, rather than diminish, the diversity. Those who wish

to engage in productive industry, not of a purely local character,

and in an honorable way, are inordinately inconvenienced and

unduly hampered by the conflicting provisions of the state laws.

The policy of the states will never be in harmony. Situation, local

pride, political bias, party policy, peculiar industries, or financial

interest will produce and increase the differences.

3. National power. If state power is too weak for effective reg-

ulation, what power has the National Government, over national

commerce and over the corporations carrying it on?

As to commerce. Mr. Justice Harlan, in the Lottery Case? cau-

tiously said:—

"The whole subject is too important, and the questions suggested by its

consideration are too difficult of solution to justify any attempt to lav down a

rule for determining in advance the validity of every statute that may

be enacted under the commerce clause."

Nevertheless, after an extensive review of the cases from Gibbons

v. Ogden3 to Hanley v. Kansas City Southern Ry* he concludes

that "Congress alone has the power to occupy, by legislation, the

whole field of interstate commerce," and as stated In re Rahrer,6

"The framers of the Constitution never intended that the legislative

power of the Nation should find itself incapable of disposing of a

subject specifically committed to its charge," and points out that

"Commerce among the states embraces navigation, intercourse, commu-

nication, traffic, the transit of persons and the transmission of messages by

1 Origin of Right to Engage in Interstate Commerce, E. P. Prentice, Harv. L. R., Nov.,

1903. p. 32.

> 188 U. S. 321 (1903). i 9 Wheat. 1 (1824).

« 187 U. S. 617 6 140 U. S. S45.
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charter provisions ,  and by the law where the transaction occurs. 
On such a question as to what duty there ts , and the extent of it, 
to receive and transport safely frt:ight from one state to another, 
there are seven different views . ' 

This is a sample of the variety of views upon many questions. 
The corporate property and shares are usually subject to as many 
different methods of valuation and taxation , as there are states in 
which they are located , and in the case of intangible property and 
shares are not infrequently subject to double ,  triple or quadruple 
taxation . Reports and fees required , and terms and conditions of 
the police control are as diverse as the places in which business is 
done. Every session of the legislature in each of the forty - five 
states , and many of the decisions of the courts of last resort , tend 
to increase , rat her than diminish , the diversity . Those who wish 
to engage in productive industry , not of a purely local character , 
and in  an honorable way , are inordinately inconvenienced and 
unduly hampered by the conflicting provisions of the state laws. 
The policy of the states will never be in harmony. Situation , local 
pride , political bias ,  party policy , peculiar industl'ies , or financial 
interest will produce and increase the differences . 

3. National power. If state power is too weak for effective reg -
ulation , what power has the National Government, over national 
commerce and over the corporations carrying it on ? 

As to commerce. Mr. Justice Harlan , in the Lottery lase,2 cau ­
tiously said : -

" The whole subject is too important,  and the questions suggested by its 
consideration are too difficult of solution to j ustify any attempt to lav down a 
rule for determining in advance the validity of every statute that may 
be enacttd under the commerce clause . "  

Nevertheless , after an extensive review o f  the cases from Gibbons 
v .  Ogden 3 to Hanley v .  Kansas City Southern Ry ,4 he concludes 
that " Congress alone has the power to occupy , by legislation , the 
whole field of interstate commerce , "  and as stated In re Ralzrer ,5 
' ' The framers of the Constitution never intended that the legislative 
power of the Nation should find itself incapable of disposing of a 
subject specifically committed to its charge , ' '  and points out that 

" Commerce among the states embraces navigation, intercou rse , commu­
nication, traffic,  the transit of persons and the transmission of messages by 

t Oriain of Ri&'ht to · I.;n1ra1re in Interstate Com merce, E. P. Prentice, Harv. L. R.,  Nov. ,  
1903, p. 32. 

2 188 U. S. J.:ll (1903).  s 9 W heat. I ( 1824) • 
• 18i u. s. 617 � 140 u. s. 545. 
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telegraph. . . . The power to regulate commerce among the several

states is vested in Congress as absolutely as it would be in a single govern-

ment, having in its Constitution the same restrictions on the exercise of the

power as are found in the Constitution of the United States."

Commerce includes the subject -matter of traffic and intercourse,

the fact of traffic and intercourse, and the instrumentalities by which

it is carried on.

The subject-matter may be "things, goods, chattels, merchandise,

or persons."1

The fact of intercourse includes the negotiation of the sale of

goods which are in other states whether by solicitor or sample,2 the

purchase of goods between citizens of different states, made in

either state,3 communication between persons by the transmission

of intelligence by telegraph4 or telephone,5 the transit of persons,'

or the transportation of persons or property,7 by express,8 or piping

of oil or gas,9 or driving of cattle,10 in completion of a commercial

transaction across state lines, and also the written documents11

whereby such transactions are effected.

As to the instrumentalities, Chief Justice Waite said in Pensa-

cola Tel. Co. v. Western Union Telegraph Co.:12—

"Postoffices and postroads are established to facilitate the transmission of

intelligence. Both commerce and the postal service are placed within the

power of Congress, because being national in their operation, they should be

under the protecting care of the National Government. The powers thus

granted are not confined to the instrumentalities of commerce, or the postal

service known or in use when the Constitution was adopted, but they keep

pace with the progress of the country, and adapt themselves to the new devel-

i McCall v. California, 135 TJ. S. 104; Lottery Case, 188 TJ. S. 321 (1903).

i Cooper v. Fergnsou, 113 TJ. S. 727 (1885); Robbins v. Taxing District, 120 U. S. 489, 59

Am. R. 267 (1887); U. S. v. E. C. Knight Co., 156 U. S. 1 (1895); Hopkins v U. S. 171 TJ. S. 578.

(1898); Addyston Pipe Co. v. TJ. S. 175 U. S. 211 (1899).

s Same cases as preceding note. McNaughton v. McGirl, 20 Mont. 124, 63 Am. St. R.

610 (1897/.

* Pensacola Tel. Co. -v. W. TJ. Tel. Co. 96 TJ. S. 1 (1877); Western Union Tel. Co. -v. Pen-

dleton 122, TJ. S. 347.

& Matter of Pennsylvania Tel. Co., 48 N. J. Eq. 91, 27 Am. St. R. 462.

« Passenger Cases, 7 How. 283 (1848); Crandall v. Nevada, 6 Wall. 35 (1867); Peoples.

Compagnie Generale, 107 TJ. S.59; Covington Bridge Co. v. Kentucky, 154 lJ. S. 204, 218.

'TbeDaniel Ball, 10 Wall. 557 (1870); State Freight Tax Cases, 15 Wall. 232 (1872); Phil-

adelphia Steamship Co. v. Pennsylvania, 122 TJ. S. 326 (1887).

» Cmtcher v. Kentucky, 141 TJ. S. 47 (1891).

• State v. Indiana etc. Co., 120 Ind. 575 (1889).

to Kelley v. Rhoads, 188 TJ. S. 1 (1903).

it Almy v. California, 24 How. 169; Fairbanks v. TJ. S. 181 TJ. S. 283.

12 96 U. S. 1. 9.12.
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opments of time and circumstances. They extend from the horse with its

rider to the stage coach, from the sailing vessel to the steamboat, from the

coach and steamboat to the railroad, and from the railroad to the telegraph,

as these new agencies are successively brought into use to meet the demands

of increasing population and wealth. They were intended for the govern-

ment of the business to which they relate at all times and under all circum-

stances."

Exactly when such commerce begins and ends is a difficult ques-

tion. The production or manufacture1 of things intended for

interstate commerce, or gathering them together for the purpose of

sending them to other states,2 or after sending them into another

state, keeping them there for the purpose of use or sale,3 if not in

the original package,4 is not interstate commerce.

Insurance,5 loaning money,6 dealing in foreign lands,7 dealing in

bills of exchange,8 carrying on building and loan associations,*

mining,10 or carrying on the business of brokers or commission

merchants,11 is not interstate commerce so far as to prevent state

regulation, or within the present anti-trust act.

Under the power to regulate, the question naturally arises as to

how far Congress can prohibit interstate commerce. It has been

said that

(1) "The power to regulate commerce among the several states is granted

to Congress in terms as absolute as is the power to regulate commerce with

foreign nations,"18 or with the Indian tribes, it might have been added. (2)

"The Federal power of commercial regulation includes necessarily a power

of police supervision."18 (3) "The power to regulate commerce may be

used for the promotion of14 other objects of national concern," as excluding

and deporting foreigners. And finally, (4) The constitutional amend-

ments that forbid a person from being deprived of life, liberty or property do

1 U. S. v. n. C Knight Co., 156 U. S. 1 (1895).

2 Coe v, Errol, 116 U. S. 517 (1886); Diamond Match Co. v. Ontonagon. 188 U. S. 82 (1903).

> Brown v. Houston. 114 U.S. 622.

4 Schollenberger v. Pennsylvania, 171 U, S. 1 (1897); May v. New Orleans, 178 U. S. 496

(1900).

» Paul v. Virginia, 8 Wall 168; Hooper v. California, 155 U. S. 648 (1894).

6 Nelms v. Mortgage Co. 92 Ala. 157.

'Honduras Com. Co. v. State Board, 54 N. J. L. 278.

8 Bamberger v. Schoolfield, 160 0. S, 149.

• Southern Building and L. Assn. v. Norman. 98 Kv. 294.

io Utley v. Gardner I^ode Min. Co., 4 Col. 369.

» U, S. v. Hopkins, 171 U. S. 578 (1898).

12 Brown v. Houston, 114 U. S. 622, 630,—Mr. Justice Bradley; Pittsburgh Coal Co.t/. Bates,

156 U. S. 577. 587.

1» Prentice & Egan, The Commerce Clause, p. 337,

1« U. S. v. Williams, 83 Fed. 997; Fong Yue Ting v. U. S. 149 U. S. 698.
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opments of time and circumstances. Tkey extend from Ike lrorse wilk its 

rider to the stage coach , from Ike sailing vessel lo the steamboat, from the 

coack and steamboat to Ike railroad, and from Ike railroad to tke telegraph, 

as these new agencies are successively brought into use to meet the demands 
of increasing population and wealth. Tkey were intended for tke govern­

ment of the business to which Ikey relate al all times and under all circum­

stances . " 

Exactly when such commerce begins and ends is a difficult ques ­
tion . The production or manufacture 1 of things intended for 
interstate commerce , or gathering them together for the purpose of 
sending them to other states ,2 or after sending them into another 
state , keeping them there for the purpose of use or sale , 3  if not in 
the original package ,4 is not interstate commerce. 

Insurance , 5  loaning money ,6 dealing in foreign lands , 7  dealing in 
bills of exchange , 8  carrying on building and loan associations ,11  
mining , 10  or carrying on the business of brokers or commission 
merchants , 11 is not interstate commerce so far as to prevent state 
regulation , or within the present anti - trust act. 

Under the power to regulate, the question naturally arises as to 
how far Congress can prohibit interstate commerce. It has been 
said that 

( I )  ' 'The power to re1mlate commerce among the several states is granted 
to Congress in terms as absolute as is the power to regulate commerce with 
foreign nations, " 1 2 or with the Indian tribes, it might have been added . (2 )  
' ' The Federal power of commercial regulation includes necessarily a power 
of police supervision. " 1 3  ( 3 )  " The power to regulate commerce may be 
used for the promotion 0£14 other objects of national concern, " as excluding 
and deporting foreigners . And finally, (4)  The constitutional amend­
ments that forbid a person from being deprived of life, liberty or property do 

I U. S. v. E. C. Knig-ht C o  .. 156 U. S. l ( 1895) . 

• Coe v. Errol.  l l6 U. S. 517 (1886) : Diamond Match C o. v. Ontonagon , 188 U. S. 82 ( 1903). 

• Brown v. H ouston,  114 U. S. 622. 

4 Sch ollenberg-er v. Pennsylvania, 171  U, S. l ( 1897) : MRy v. New Orleans, 178 U. S. 496 

( 1900) . 

" Paul v. Virginia, 8 Wall 168 ;  H ooper v. California, 155 U . S. 648 (1894 ) .  

6 Nelms v .  M ortgage C o. 9 2  Ala. 157. 

' H onduras C om. Co. v. State B oard, 54 N. J. L. 278. 

s Bamberger v. Schoolfield, 160 O. S, 149. 

t Southern Building and L. Assn. v. N orman. 98 Ky. 294 . 

10 U tley v. Gardner Lode Min.  C o. ,  4 Col. 369. 

11 U , S. v. H opkins,  171 U. S. 578 ( 1 898) . 

12 Brown v. H ouston, 1 14  U. S. 622, 630,-Mr. Ju stice Bradley ; Pittsburgh C oal C o.v. Bates, 

156 u. s. 577. 587. 

1 3 Prentice & Eg-an,  The Commerce Clause. p. 337, 

I •  U. S. v. Williams, 83 Fed. 997 ; F ong Yue Ting v. U. S.  149 U. S. 698 . 
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not limit, but are "to some extent, limited by the commerce clause of the

Constitution."1

As to foreign commerce, Hamilton says:—

"Every person, by the common law of each state may export his property

to foreign countries, at pleasure. But Congress in pursuance of the power of

regulating trade may prohibit the exportation of commodities.'"

And it was held in 1808, and hardly questioned since, that Cong-

ress might establish an absolute embargo for an indefinite dura-

tion.3 The raising of revenue by means of customs tariffs, was, at

the time the Constitution was framed, considered as much a method

of regulating commerce, as of obtaining a revenue, and a protective

tariff can be based upon no other constitutional provision than "in

order to promote the general welfare," not by the revenue obtained,

but by the effect on commerce. And this is the basis upon which

it has been placed.* Under the tariff laws, the importation of

many "proper articles of commerce," have been excluded or prac-

tically prohibited by high duties. Finally the constitutional con-

vention seemed to think the power to regulate foreign commerce

would include the power to prohibit the slave trade prior to 1808,

unless it was expressly excepted.

It has been held that Congress may prohibit the sale of intoxicat-

ing liquors, or deleterious articles to the Indian tribes.5

In the regulation of interstate commerce it has also been held

that Congress may prohibit combinations,6 or contracts7 in direct

restraint thereof, or the transportation or introduction of diseased

live stock into one state from another.8 Although distilled liquors

are "lawful articles of commerce,"9 yet Congress can make them

subject to the prohibitory laws of the state into which they have

been shipped for sale from another10 state. And finally Congress

can prohibit the carriage of lottery tickets into one state from

1 Addyston Pipe Co. v. V. S. 175 U. S. 211; State v. Firemen's Fund Ins. Co. 152 Mo. 1;

State v. Buckeye Pipe L. Co. 61 O. S. 520; State v. Smiley, 65 Kan. 240. 69 Pac. 199 (1902).

2 Argument on a National Bank, Ford's Federalist, p. 662.

> D. S. v. Brigantine William. 2 Hall L. J. 255 (1808), 2 Kent, Com. 432.

• Story on the Constitution, § 963.

•'■ U. S. Holliday. 3 Wall, 407; U. S. v. Mayrand, 154 U. S. 552.

• U. S. v. Trans-Missouri Frt. Assn. 166 D. S. 290 (1897); U. S. Joint-Traffic Assn., 171 U.

S. 505 (1898).

'U. S. v. Addyston Pipe Co., 175 U S. 211 (1899).

• Reid v. Colorado, 187 U. S. 137 (1902).

» Bowman v. Chicago, etc. Ry. Co., 125 U. S. 465; Leisy v. Hardin, 135 D.'S. 100.

i« In re Rahrer, 140 U. S. 545; Vance », Vandercook, 170 U. S. 438.
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not limit, but are "to some extent, limited by the commerce clause of the 
Constitution. "  1 

As to foreign commerce , Hamilton says :-
"Every person, bv the common law of each state may export his property 

to foreign countries, at pleasure. But Congress in pursuance of the power of 
regulating trade may prohibit the exportation of commodities. " 1  

And it was held in 1808, and hardly questioned since , that Cong­
ress might establish an absolute embargo for an indefinite dura ­
tion . 3 The raising of revenue by means of customs tariffs , was , at 
the time the Constitution was framed , considered as much a method 
of regulating commerce , as of obtaining a revenue, and a protective 
tariff can be based upon no other constitutional provision than " in 
order to promote the general welfare , ' '  not by the revenue obtained , 
but by the effect on commerce. And this is the basis upon which 
it has been placed .4  Under the tariff laws , the importation of 
many "proper articles of commerce , "  have been excluded or prac ­
tically prohibited by high duties . Finally the constitutional con ­
vention seemed to think the power to regulate foreign commerce 
would include the power to prohibit the slave trade prior to 1808, 
unless it was expressly excepted. 

It has been held that Congress may prohibit the sale of intoxicat­
ing liquors , or deleterious articles to the Indian tribes. 5 

In the regulation of interstate comm erce it bas also been held 
that Congress may prohibit combinations,6  or contracts 7 in direct 
restraint thereof , or the transportation or introduction of diseased 
live stock into one state from another. 8 Although distilled liquors 
are ' ' lawful articles of commerce , '  ' 11  yet Congress can make them 
subject to the prohibitory law� of the state into which they have 
been shipped for sale from another 10 state . And finally Congress 
can prohibit the carriage of lottery tickets into one state from 

t Addyston Pipe C o. v. U . S. 175 U. S. 211 ; State v. Firemen's Fund Ins. Co. 152 Mo. 1 ;  

State v. Buckeye Pipe L .  Co. 61 0 .  S .  520 ; State v. Smiley. 65 Kan. 240, 69 Pac. 199 (1902 ) . 

11 Ara:ument on a Nntional Bank. Ford's Federalist, p. t62. 

a U. S. v. Bri1tantine William, 2 Hall L. J. 255 (1808) , 2 Kent, Com. 432. 

• Story on the Constitution, i! 963. 

s U. S. Holliday, 3 Wall, 407 ; U . S. v. Mayrand, 154 U. S. 552. 

• U. S. v. Trans-Missouri Frt. Assn. 166 U. S. 290 (1897) ; U. S. Joint-Traffic Assn., 171 U. 

s. 505 (1898) , 

.1 U. S. v. Addyston Pipe Co. ,  175 U S. 211 (1899) .  

a Reid v. Colorado, 187 u. S .  137 (1902) .  
t Bowman v .  Chicago, etc. Ry. C o  . •  125 U. S. 465 ; Leisy v .  Hardin,  135 U . • S .  100. 

10 In re Rahrer, 140 U. S. 545 ; Vance v, Vandercook, 170 U. S. 438. 
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another,1 or sending letters or circulars relating to lotteries through

the mails.2 State laws forbidding the introduction of convict made

goods,3 or regulating interstate passengers,4 or forbidding the intro-

duction of articles proper for commerce,5 are void because they

infringe upon the exclusive power of Congress to regulate commerce.

In addition to the foregoing, Congress has forbidden the trans-

portation of negroes into a state,6 or the carrying or sending of any

literature, picture, or article designed for indecent or immoral use,7

or convict made goods,8 or to transport the dead bodies of wild

animals or birds killed in violation of the laws of the state where

the attempt is made.*

All the foregoing are so closely allied to a police power in the

United States, based on the commerce clause as to be practically

indistinguishable from it, and if, as said above, the commerce

clause gives to the National Government the same power that a state

government would have with the same constitutional provisions,

it would follow that any regulation made by Congress, not merely

for the purpose of evading other constitutional provisions, would

be beyond the authority of the courts to declare void. The neces-

sity and wisdom of such a regulation are for Congress to determine.10

While it may be questionable whether Congress could prohibit

interstate commerce altogether,11 (although this was done during

the Civil War as to the seceding states),12 yet there can scarcely be

a doubt that regulate includes making and enforcing the rule and

conditions under which commerce may be carried on, as the public

welfare demands, and forbidding it being done otherwise.13 There

is nothing in this view inconsistent with the proper exercise of the

state police powers,14 or with the liberty of citizens.

1 Lottery Case. 188 U. S. 321 (1903).

» In re Rapier. 143 U. S. 110.

'People v. Hawkins. 157 N. Y 1.

* Hall v. De Cuir.9S U. S. 48S.

* Brimmer v. Rebman, 138 U. S. 78.

'21' S. Stat, at L. 205 (1803).

'Act Peby 8.1897. c. 172.29 Stat, at L. 512 • Act of July 24.1897, 30 Stat, at L. 211 I 31.

* Act May 25.1900. 31 Stat, at L. 187, e. 3. i» Gibbons v. Ogden, 9 Wheat. I.

» Dissenting opinion of Chief Justice Puller, in Lottery Case. 188 U. S. 321, The dissent

however, is based as much upon the view that a lottery ticket was not a subject of com-

merce, as held by the majority of the court.

i« Act of July 13,1861, 12 Stat. atL. 247. R. S. { 5301.

'• Gibbons v. Ogden, 9 Wheat 1,196.

» Hennington v. Georgia. 163 U. S. 299; New York etc. RR, v. New York, 165 V. S. 628-

Lake Shore & M. S. Ry. t/.-Ohio, 173 U. S. 285.
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another , 1 or sending letters or circulars relating to lotteries through 
the mails .is  State laws forbidding the introduction of convict made 
goods,3 or regulating interstate passengers ,' or forbidding the intro ­
duction of articles proper for commerce ,5 are void because they 
infringe upon the exclusive power of Congress to regulate commerce . 

In addition to the foregoing, Congress has forbidden the trans ­
portation of negroes into a state ,8 or the carrying- or sending of any 
literature . picture , or article designed for indecent or immoral use , 7 
or convict made goods , 8 or to transport the dead bodies of wild 
animals or birds kil led in violation of the laws of the state where 
the attempt is made.11 

All the foregoing are so closely allied to a police power in the 
United States , based on the commerce clause as to be practically 
indistingu ishable from it, and i f ,  as said above , the commerce 
clause gives to the National Government the same power that a state 
government would have with the same constitutional provisions ,  
i t  would follow that any regulation made b y  Congress , not merely 
for the purpose of evading other constitutional provisions,  would 
be beyond the authority of the courts to declare void . The neces ­
sity and wisdom of such a regulation are for Congress to determine. 10 

While it may be questionable whether Congress could prohibit 
interstate commerce altogether , 11 ( although this was done during 
the Civil War as to the seceding states ) , 12 yet there can scarcely be 
a doubt that regulate includes making and enforcing the rule and 
conditions under which commerce may be carried on , as the public 
welfare demands , and forbidding it being done otherwise . 13 There 
is nothing in this view inconsistent with the proper exercise of the 
state police powers , 14 or with the liberty of citizens. 

I Lottery Case, 188 U. S. 321 (1903). 

2 In re Rapier, 143 U. S.  110. 

I PeOJ)le ti. Hawki ns,  157 N. y I .  
• Hall ti .  D e  Cuir, 95 U .  S .  48.5. 

' Brimmer ti. Rebman, 138 U. S. 78. 

• 2 U. S. Stat . at L. 205 (1803) . 

7 Ac:t Peby 8. 1897. c:. 172. 29 Stat. at L. 51Z 8 Ac:t of July 24 , 1897, 30 Stat. at  L. 21 1  e 31 . 

' Ac:t May 25, 1.900. 31 Stat . at L. 187 , e 3. lo Gibbons t1. O&de n ,  9 Wheat . l. 
1 1 D1ssenti n& opinion of Chief Justice Puller. in Lottery Cue,  188 u. s. 321, The dissent 

however. is based H muc:h upon the view that a lottery ticket was not a subject of com­

merce, as held by the majority of the court. 

1 1 Ac:t of July 13, 1861 , 1 2  Stat. at L. 247 ,  R .  S .  l 5301 . 

1 1 Gibbons t1. 0&"den, 9 Wheat 1 .  196. 

u Hennin&ton t1. Geor&la , 163 U. S. 299 ; New York etc. RR, ti. New York, 16S u. S. 628·  
Lake Shore & M. S .  Jly.  t1." 0hio.  173 U. S. 285. 
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As to corporations. The next point for consideration is what power

has Congress to establish corporations to engage in interstate com-

merce.

Although by the Articles of Confederation, Congress had no power

except such as was expressly delegated to it, yet within three months

after these Articles went into effect, the Congress of the Confederation

approved a proposition to incorporate a national bank, and Decem-

ber 31,1781, proceeded to institute and incorporate the Bank of North

America.1 The power to do this wat hardly questioned. Later, in

defense of the bank, James Wilson, in 1782, laid down the doctrine

of implied constitutional powers in the following words: "Whenever

an object occurs, to the direction of which no particular state is compet-

ent, the management of it must, of necessity, belong to the United

States in Congress assembled."2 In the Constitutional Convention of

1787,Mr. Madison twice moved that Congress have power "To grant

charters of corporations in cases where the public good may require

them and the authority of a single state may be incompetent."3 It

was rejected partly because it was unnecessary,4 and might lead to

creation of monopolies.5 Mr. Wilson thought it necessary to pre-

vent a state from obstructing the general welfare, and observed that

mercantile monopolies "are already included in the power to regu-

late trade."6 Mr. Gerry refused to sign the final report because,

(among other things), "under the power over commerce, monopo-

lies may be established."7 In 1791, upon the recommendation of

Mr. Hamilton, Congress chartered the Bank of the United States.

The constitutionality of the bill to establish it was attacked in the

House of Representatives, and President Washington, after taking

the written opinions of the Attorney-General, Randolph, the Secre-

tary of State, Jefferson, (both of whom opposed it), and of the

Secretary of the Treasury, Hamilton, signed the bill.8 These

opinions are classic on the subject of the implied powers of the

government. Among other things Hamilton argued: —

• 2 Kent. Comm. 254; 1 Wilson's Works, p. 549.

• 1 Wilson's Works, p. 558,

3 Journal of Conv. (Aug. 18), p. 549; (Sept. 14), p. 725; the wording in the last case was;—

"To grant charters of incorporation where the interest of the United States might require

and the legislative provisions of individual states may be incompetent.

• Mr. King, Journal Conv. p, 726.

•'' Mr. King and Mr, Mason, lb.

• lb.

'lb. p, 740.

• 1 Stat, at L. 191; 2 Kent, Comm. 248.
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As to corporaft"ms. The next point for consideration is what power 
has Congress to establish corporatims to engage in interstate com ­
merce. 

Although by the Articles of Confederation , Congress had no power 
except such as was expressly delegated to it ,  yet within three months 
after these Articles went into effect , the Congress of the Confederation 
approved a proposition to incorporate a national bank , and Decem ­
ber 3 1 ,  1 781 , proceeded to institute and incorporate the Bank o£ North 
America. 1  The power to do this wa� hardly questioned . Later , in 
defense of the bank,  James Wilson , in 1 78l , laid down the doctrine 
of implied constitutional powers in the following words : " Whenever 
an object occurs , to the direction of which no particular state is · compet ­
ent, the management of it must , of necessity , belong to the United 
States in Congress assembled . ' '2 In the Constitutional Convention of 
1 787 , Mr. Madison twice moved that Congress have power ' ' To grant 
charters of corporations in cases where the public good may require 
them and the authority of a single state may be incompetent . ' '3 It 
was rejected partly because it was unnecessary ,4 and might lead to 
creation of monopol ies . 5  Mr. Wilson thought it necessary to pre­
vent a state from obstructing the general welfare, and observed that 
mercantile monopol ies " are already included in the power to regu ­
late trade. "6 Mr. Gerry refused to sign the final report because , 
( among other things ) , "under the power over i;:ommerce , monopo ­
lies may be established. " 7  In 1 791 , upon the recommendation of 
Mr. Hamilton , Congress chartered the Bank of the United States. 
The constitutionality of the bill to establish it was attacked in the 
House of Representatives,  and President Washington , after taking 
the written opinions of the Attorney -General , Randolph , the Secre ­
tary of State , Jefferson ,  (both of whom opposed it ) , and of the 
Secretary of the Treasury, Hamilton , signed the bill . 8 These 
opinions are classic on the subject of the implied powers of the 
government. Among other things Hamilton argued : -

1 2 Kent. Comm. 254 ; 1 Wilson's Works. I>· 549. 

' 1 Wilson's Works, p. 558, 
• Journal of Conv. (Auir. 18) ,  p. 549 ; {Sept. 14) , 1>. 725 ; the wordin&" in the last case was ; ­

"To &"rant charters o f  incorporation where the interest o f  t h e  United States miirht require 
and the le&"islative provisions of individual states may be incompetent. 

4 Mr. Kinll, Journal Conv. p, 726-

8 Mr. King and Mr, Mason , lb . 

• lb. 

I lb. p, 740. 

8 1 Stat. at L. 191 ; 2 Kent, Comm. 248. 
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Congress may create a corporation in relation "to the trade with foreign

countries, or to the trade between the states, or with the Indian tribes; because

it is the province of the federal government to regulate those objects, and

because it is incident to a general sovereign or legislative power to regulate a

thing, to employ all the means which relate to its regulation to the best and

greatest advantage."1 And further, "Suppose a new and unexplored branch

of trade should present itself with some foreign country, suppose it was man-

ifest that to undertake it with advantage required a union of capitals of a

number of individuals, . . . what reason can there be to doubt that the

National Government would have a constitutional right to institute and incor-

porate such a company? None. They possess a general authority to regu-

late trade with foreign countries. This is a means which has been practiced

to that end, by all the principal commercial nations, who have trading com-

panies to this day which have subsisted for centuries. ... A power to

regulate trade, is a power to make all needful rules and regulations concern-

ing trade. Why may it not, then, include that of erecting a trading company?

It is remarkable that the state conventions, who had proposed

amendments in relation to this point, have most, if not all of them, expressed

themselves nearly thus: Congress shall not grant monopolies, nor erect any

company with exclusive advantages of commerce. Thus at the same time

expressing their sense that the power to erect trading companies or corpora-

tions was inherent in Congress, and objecting to it no further than as to

the grant of exclusive privileges."*

Distinctions that are yet important were drawn as clearly in these

great arguments as they ever have been since. Mr. Hamilton had

argued that the establishment of a bank had a natural relation to the

regulation of trade by creating a convenient and adequate medium

of exchange to carry on commerce. Mr. Jefferson on this point

said: —

"To erect a bank, and to regulate commerce are very different acts. He

who erects a bank, creates a subject of commerce in its bills; so does he who

makes a bushel of wheat, or digs a dollar out of the mines; yet neither of

these persons regulates commerce thereby. To make a thing which may be

bought and sold, is not to prescribe regulations for buying and selling.

Besides, if this was an exercise of the power of regulating commerce, it would

be void, as extending as much to the internal commerce of every state, (that

is to say the commerce between citizen and citizen), as to its external (that

is to say its commerce with another state, or with foreign nations, or with

the Indian tribes)."*

This is the exact distinction made in the sugar trust case in 1895.4

The charter of the bank expired in 1811, when the opposition was

in power and its charter was not renewed. A new bank was, how-

1 Argument of Hamilton, Ford's Ed. of Federalist, p. 657.

« Hamilton's Argument, Ford's Federalist, p. 676.

3 Jefferson's Argument, Ford's Federatist, p. 652.

« U. S. v. B. C. Knight Co., 156 U. S. I.
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Congress may create a corporation in relation ' 'to the trade with foreign 
countries, or to the trade between the states , or with the Indian tribes; because 
it is the province of the federal government to reg"iate those objects ,  and 
because it is incident to a general sovereign or legislative power to regulate a 
thing , to employ all the means which relate to its regulat ion to the best and 
greatest advantage . " •  And further , " Suppose a new and unexplored branch 
of trade should present itself with some foreign country , suppose it was man­
ifest that to undertake it with advantage required a union of capitals of  a 
number of individuals,  . what reason can there be to doubt that the 
National Government would have a constitutional right to institute and incor­
porate such a company ? None . They possess a general authority to regu ­
late trade with foreign countries . This is a weans which bas been practiced 
to that end, by all the principal commercial nations,  who have trading com­
panies to this day which have i-ubsisted for centuries. . A power to 
regulate trade , is a power to make all needful rules and regulations concern­
ing trade. Why may it not, then , include that of erecting a trading company ? 

It is remarkable that the state conventions , who had proposed 
amendments in relation to this point,  h ave most , if not all of them , expressed 
themselves nearly thus : Congress shall not grant 1m:mopolies , nor erect any 

company with exclusive advantages of commerce. Thus at the same time 
expressing their sense that the power to erect trading companies or corpora­
tions was inherent in Congress , and objecting to it  no further than as  to 
the grant of exclusive privileges .  " 2  

Distinctions that are yet important were drawn as clearly in these 
great arguments as they ever have been since . Mr. Hamilton had 
argued that the establishment of a bank had a natural relation to the 
re�lation of trade by creating a convenient and adequate medium 
of exchange to carry on commerce . Mr. Jefferson on this point 
said : -

"To erect a bank , and to regulate commerce are very different acts. He 
who e rects a bank , creates a subject of commerce in its bills ; so does he who 
makes a bushel of wheat , or digs a dollar out of the mines ; yet neither of 
these persons regul ates commerce thereby. To make a thing which may be 
bought and sold , is not to prescribe regul ations for buying and sell ing.  
Besides , if  this was an exercise of the power of regulating commerce , it  would 
be void , as extending as much to the internal commerce of every state , ( that 
is to say the commerce betwee n citizen and citizen ) ,  as to its external (that 
is to say its commerce with another state, or with foreign nations , or with 
the Indian tribes ) . " ' 

This is the exact distinction made in the su�ar trust case in 1895. • 
The charter of the bank expired in 181 1 ,  when the opposition was 

in power and its charter was not renewed . A new bank was , how -

1 A f"2 u ment of Hamilton, Ford"s Ed. of Federal ist,  p. 657. 
2 H a m i l ton"s Arll'umen l ,  Ford " s  Federali�t.  p. 676. 

s Jefferson ' s  Arll'ument. Ford ' s  Federal i s t .  p. 652. 

4 U. S. v. It. C.  Knillht Co .• 156 U. S .  l .  
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ever, chartered1 with similar powers in 1816. The act establishing

it was signed by Madison, and its constitutionality was brought

before the Supreme Court in 1819, and sustained by the decision2 of

Chief Justice Marshall, along the lines of the arguments made by

Mr. Wilson in regard to the Bank of North America, and Mr. Ham-

ilton as to the first United States Bank. Since this decision it has

not been doubted that,

"Congress may create corporations as appropriate means of executing the

powers of government, as, for instance, a bank for the purpose of carrying

on the fiscal operations of the United States, or a railroad corporation for the

purpose of promoting commerce among the states."3

Early in the century Congress authorized the construction of the

National road from the Potomac to the Ohio rivers ;* and Congress

has authorized the incorporation of the present National banks5, the

Union Pacific,6 Northern Pacific,7 Atlantic and Pacific,8 and the

Texas and Pacific9 railways ;the Maritime Canal Co. of Nicaragua,10

various bridge companies,11 and National Trades Unions;" state

incorporated telegraph companies have been authorized to construct

their lines on all post-roads, even where a state had granted to

another company the exclusive right to construct such line,13 and

all railroads are made post-roads for such purposes.14

In California v. Pacific Railroad Co.lb it was specifically held that

Congress has authority in the exercise of its powers to regulate com-

merce among the several states to construct or to authorize individ-

uals or corporations to construct national highways and railroads

across the states as well as the territories of the United States, and

bridges from state to state. As Mr. Justice Bradley said:—

i 3 Stat, at h , 266.

> McCulloch v. Maryland. 4 Wheat. 316: Osborne v. Bank of U. S.. 9 Wheat. 738,

• Luxton v. North River Bridge Co.. 153 U. S. 525 (1894).

« Indiana v. U. S. 148 U. S. 148 .

> 12 Stat, at h. 665(1862).

• 12 Stat, at L, 489 (1862).

'13 Stat, at h. 365 (1864).

• 14 Stat, at L. 292 (1866).

• 17 Stat, at L. 59(1872).

"> 25 Stat, at L. 673(1889).

» As North River Bridge Co., July 11,1890,153 U. S. 525.

"24 Stat, at L. 86 (1836).

»» Fensacola Tel. Co. v. W. U. Tel. Co., 96 U. S. 1 (1877).

» Rev. Stat. | 3964; 17 Stat, at L. 308,1 201.

i» 127 O. S. 1 (1887).
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ever, chartered1 with similar powers in 1816. The act establishing 
it  was signed by Madison , and its constitutionality was brought 
before the Supreme Court in 18 19 ,  and sustained by the decision2 of 
Chief Justice Marshall , along the lines of the arguments made by 
Mr. Wilson in regard to the Bank of North America , and Mr. Ham­
ilton as to the first United States Bank.  Since this decision it has 
not been doubted that , 

" Congress may create corporations as appropriate means of executing the 
powers of governmen t ,  as, for instance, a bank for the purpose of carrying 
on the fiscal operations of the United States, or a railroad corporation for the 
purpose of promoting commerce among the states. ' '3 

Early in the century Congress authorized the construction of the 
National road from the Potomac to the Ohio rivers ;' and Congress 
has authorized the incorporation of the present National banks5, the 
Union Pacific ,6 Northern Pacific ,7 Atlantic and Pacific ,8 and the 
Texas and Pacific9 rail ways ;the Maritime Canal Co. of Nicaragua,10 

various bridge companies ,11 and National Trades Unions ; 11 state 
incorporated telegraph companies have been authorized to construct 
their l ines on all post - roads, even where a state had granted to 
another company the exclusive right to construct such line , 18 and 
all railroads are made post - roads for such purposes . u 

In  California v. Paci/ic Railroad Co. 15 it was specifically held that 
Congress has authority in the exercise of its powers to regulate com ­
merce among the several states to construct or to authorize individ ­
uals or corporations to construct national highways and railroads 
across the states as well as the territories of the United States , and 
bridges from state to state. As Mr. Justice Bradley said : -

I 3 Stat.  at L , 266. 

t McCulloch ''· Maryland, 4 Wheat. 316 ; 01borne v. Bank of U. s . . 9 Wheat. 7.l8, 
a Luxton v. North River Bridge Co., 153 t;. S. 525 ( 1 894 ) .  

4 Indiana v .  U .  S. 1 48  U. S .  148  . 

' 12 Stat. at L. 665 ( 1862 ) .  

• 12 Stat. a t  L, 4 89  ( 18621. 

T 13 Stat, at L. 365 ( 1 864 ) .  

e 14 Stat . at L. 29 2  ( 1866) .  

P 1 7 Stat. • t  L .  59 ( 1872) . 
10 25 Stat. at L. 673 ( 1889 ) .  

1 1  As North River Bridge Co. ,  July 1 1 ,  1590, 153 U. S. 525. 

n 24 Stat. at L. 86 (18.i6l . 

u Pensacola Tel. Co. v. W. U. Te!. Co., 96 U. S. 1 ( 1877 J .  

u Rev. Stat. � 3964 ; 17 Stat. a t  L. 3-08, � 201 . 

II 127 U. S. I ( 1887). 
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"Without authority in Congress to establish and maintain such highways

and bridges, it would be without authority to regulate one of the most impor-

tant adjuncts of commerce. . . . Congress has plenary power over the

whole subject."

Such a national corporation may exercise the power of eminent

domain within the states if so authorized, without the state's con-

sent,1 it is exempt from state control or taxation so far as the same

might impair its efficiency as an instrument for carrying on the pur-

poses for which organized,2 and has the right to sue in the United

States courts.3 The national constitutional provision forbidding

"impairing the obligation of contracts" does not specifically apply

to Congress, although the provisions of the fifth amendment,—that

"no person shall be deprived of life,liberty,or property without due

process of law; nor shall private property be taken for public use,

without just compensation," do apply.4

The authority of Congress to create corporations in the District of

Columbia, and in the Territories, and to exercise control over them

has never been doubted, and is as extensive as is the

power of the legislature of any state to create corporations within

the state.5 Such corporation may be empowered by state comity,

to act outside of the District or territory in which it is located,6

but it cannot, though empowered to do so, act in another state with-

out that state's consent7 unless it is engaged in the performance of

some national function.

From the foregoing it seems certain that the power of the National

Government is ample to enable it to create whatever transmission,

transportation, or trading corporations, to engage in interstate com-

merce, that it may deem wise to establish. But is this sufficient?

The combinations of which complaint is made are not only engaged

in the foregoing but in growing, mining, or making things, and

neither of these is commerce. Can the National Government incor-

porate companies to do these things within the states? The answer

is difficult, but probably the government cannot do so if that is the

i Kohl v. U. S. 91 U. S. 367 (1875); Luxton v. North River Bridge Co.. 153 U. S. 525 (1894).

» National Bankw. Commonwealth, 9 Wall. 353 (1869); Railroad Co. v. Peniston, 18 Wall. 5

(1873); Farmers & M. Natl, Bank v. Dearing,91 U. S, 29; Baston v. Iowa, 188 U. S. 220 (1903).

» Texas etc, R. Co. v. Cody, 166 U. S. 606 (1897).

* Corporation of Jesus Christ v. U. S., 136 O. S. 1 (1890); U. S. v. Union Pacific Ry., 98 U. S.

569 (1878); Sinking Fund Cases, 99 U. S. 700.

6 Huntington v. Savings Banks, 96 V. S. 388; Hadley v. Freedman's Savings, etc Co., 2

Tenn.Ch. 122(1874).

« Daly v. Natl. Life Ins. Co., 64 Ind. 1.

1 Stoutenburgh v. Hennick, 129 U. S. 141.
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" Without authority in Congress to establish and maintain such highways 
and bri<lges, it would be without authority to regulate one of the most impor ­
tant a·ijunct.i of commerce. . Congress has plenary power over the 
whole subject . "  

Such a national corporation may exercise the power o f  eminent 
domain within the states if so authorized , without the state ' s  con ­
sent , 1  it is exempt from state control or taxation so far as the same 
might impair its efficiency as an instrument for carrying on the pur ­
poses for which organized ,2 and has the right to sue in the United 
States courts . 3 The national constitutional provision forbidding 
" impairing the obligation of contracts" does not specifically apply 
to Congress , although the provisions of the fifth amendment ,-tbat 
"no person shall be deprived of life , liberty ,or property without due 
process of law ; nor shall private property be taken for public use , 
without just compensation , ' '  do apply . 4 

The authority of Congress to create corporations in the District of 
Columbia ,  and in the Territories , and to exercise control over them 
has never been doubted , and is as extensive as is the 
power of the legislature of any state to create corporations within 
the state .5 Such corporation may be empowered by state comity , 
to act outside of the District or territory in which it is located ,6 
but it cannot , though empowered to do so , act in another state with ­
out that state 's  consent 7 unless it is engaged in the performance of 
some national function . 

From the foregoing it seems certain that the power of the National 
Government is ample to enable it to create whatever transmission , 
transportation , or trading corporations , to engage in interstate com ­
merce, that it may deem wise to establish. But is this sufficient? 
The combinations of which complaint is made are not only engaged 
in the foregoing but in growing, mining, or making things , and 
neither of these is commerce . Can the National Government incor ­
porate companies to  do  these things within the states ? The an-.wer 
is difficult , but probably the government cannot do so if that is the 

1 Kohl v. U. S. 91 U. S. 367 ( 1875) ; Luxton v. North River Bridge Co . . 153 U. s. 525 ( 1 894) . 

t National Bank v. Commonwealth , 9 Wall . 35J (1869) ; Railroad Co. 11. Peniston , 18 Wall. 5 
(187.i) ; Farmers & M. Nall , Bank 11. Dearing • .  91 U. S, 29 ; Uaston v. Iowa, 188 U. S. 220 (1903 ) .  

s Texas etc, R. C o .  11 .  Cody, 166 U. S .  606 (1897). 

t Corporation of Jesus Christ 11. U. S. ,  136 O. S. l (1890) ; U. S. 11. Union Pacific Ry. ,  98 U . S. 

569 (1878) ; Sinkin2 Fund Cases, 99 U. S. 700. 

6 Huntington v. ::lavings Banks, 96 U . S.  388 ; Hadley v. Freedman's Savings, etc Co .. 2 
Tenn. Ch. 122 (1874 ) .  

• Daly v .  Natl. Life Ins. Co., 64 Ind. 1 .  

I Stoutenburil'h v .  Hennick, 129 U. S. 141 . 
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primary or sole purpose for which the corporation is created, and

the state in which it seeks to carry on its transactions objects, and

it is not desirable to clothe the National Government with such

power. A constitutional amendment proposing to give to the

National Government power to create a corporation, or authorize a

state-created corporation, for private business purposes to go into a

state and against its consent to establish and operate a manufactur-

ing plant there, I believe would and ought to be resented by every

state. But no such power or authority is needed. If the govern-

ment can obtain control over the corporations that do the growing,

mining or making of things, it will have ample power to solve our

difficulties; but if it cannot obtain this control in a way to exercise it

directly and unequivocally, then it is doubtful it the national arm is

long and strong enough to extricate us from our perils.

As things now are the manufacturing companies do the trading;

the National Government has control of the trading, but neither the

manufacturing, nor the company that does it; if the process can be

reversed, so that the trading company,incorporated by the National

Government, will do the manufacturing, then both the trading and

the company doing it, can be directly controlled, and the manufac-

turing, also, incidentally, so far as the regulation of commerce may

make necessary. It is believed this is enough, and nothing else is.

The question is, then, can a National transmission, transporta-

tion, or trading company, be authorized to engage in growing, min-

ing, or making things,-in the states, if they do not object? I

think so: (l) Because making or producing things is incidental

or necessary to each of the other operations. A railroad company

would have the right to repair its cars, and nearly every such com-

pany has extensive shops for repairing and constructing its cars;

and if they can construct for any purpose, they can be given the right

to sell, at least outside the state. (2) Such has been the practice

already. All the Pacific railroads were authorized to carry intra as

well as inter-state freight; National banks do an ordinary private

loan and discount business as well as issue notes; the Union and

Central Pacific charters permitted them to mine coal for their sup-

ply, then in the territories, but since in the states through which

they pass; the Maritime Canal Company is authorized to construct

and operate a canal, in a place where the United States has no jur-

isdiction. (3) If the states can give authority to do such things

away from home, which by comity is sufficient for the company,

there seems to be no reason to think a federal corporation cannot
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primary or sole purpose for which the corporation is created ,  and 
the state in which it seeks to carry on its transactions objects , and 
it is not desirable to clothe the National Government with such 
power. A constitutional amendment proposing to give to the 
National Government power to create a corporation , or authorize a 
state -created corporation , for private business purposes to go into a 
state and against its consent to establish and operate a manufactur­
ing plant there , I believe would and ought to be resented by every 
state . But no such power or authority is needed . If the govern ­
ment can obtain control over the corjJoratimzs that do the growing, 
mining or making of things , it will have ample power to solve our 
difficulties; but if it cannot obtain this control in a way to exercise it 
directly and unequivocally,  then i t  is doubtful it the national arm is 
long and strong enough to extricate us from our perils. 

As things nvw are the manufacturing compan ies do the trading ; 
the National Government has control of the trading, but neither the 
manufacturing , nor the company that does it ; if the process can be 
reversed , so that the trading comj>any , incorporated by the National 
Government ,  will do the manufacturing, then both th� trading and 
the company doing it, can be directly controlled. and the manufac ­
turing , also , incidentally , so far as the regulation of commerce may 
make necessary . It is believed this is enough , and nothing else is. 

The question is ,  then , can a Nat ional transmission , transporta ­
tion , or trading company , be authorized to engage in growing, min ­
ing, or making things , - in the states , i f they do not object? I 
think so : ( 1) Because making or producing things is incidental 
or necessary to each of the other operations . A rai lroad company 
would have the right to repair its cars . and nearly every such com ­
pany has exte n s i ve shops for repairing and constructing its cars; 
and if they can cmstruct for any purpose , they can be given the right 
to sel l ,  at least outside the state. ( 2 )  Such has been the practice 
already. All the Pad fic rai lroads were authorized to carry intra as 
well as infer- state freight : National banks do an ordinary private 
loan and discount business as wel l as issue notes ; the Union and 
Central Pacific charters permitted them to m ine coal for their sup ­
ply , then in the territories , but since in the states through which 
they pass ; the Maritime Canal Company is authorized to construct 
and operate a canal , in a place w here the United States has no jur­
isdiction . (3 )  I f  the states can give authority to  do such things 
away from home , which by com ity is sufficient for the company , 
there seems to be no reason to think a fed eral corporation cannot  
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be given the same power, which will also be effective through the

comity of the state where exercised. (4) Now a federal corpora-

tion may be created in the District of Columbia or a territory to

carry on a manufacturing business there; such a corporation, if its

charter does not forbid, may by comity engage in such manufacture

in any state, the same as a state-created corporation; the fact that

the National Government also expressly authorized it to engage in

interstate trade or transporation would not limit its power, by com-

ity, to carry on its manufacture wherever it was not forbidden. (5)

But the power to engage in trade or transportation necessarily

implies the power to secure something to trade or transport; the

National Government may authorize such a company to acquire these

things by contracts of purchase and sale, in any state; if a trading

company can buy the things in which it deals, there is no good

reason why its charter inay not allow it to make the thing it trades

in if the state where it does this, does not object. So I believe that

if the National Government can create a trading company, the Nation,

in the charter, and the states by comity, can and will allow it to do

manufacturing in any state. There seems to be no direct authority

on the matter, but what there is leans that way. Such z'«/ra-state

business probably is, and would be, subject to state laws.1

Taxing power: The National Government also has at its com-

mand the taxing power; if direct taxes are levied they must be

apportioned according to population,2 if indirect they need not be

so,3 but must be uniform throughout the country; it can reach the

property and transactions of all persons natural and artificial, sub-

ject to the foregoing provisions, and a few others not important in

this connection. The power to tax Ja_lbe power to destroy as was

said_in Mr.C.ulloch v. Maryland,* and this power has been used by

the National Government to produce a uniform currency by taxing

out of existence the issues of the state banks, in favor of the National

banks, and such a tax was held to be constitutional.5 The conse-

quences of this decision were pointed out by Mr. Justice Nelson in

his dissenting opinion 8 as follows:—

i Reagan v. Mercantile Trust Co., 154 U. S. 413; Smyth v. Ames, 169 U. S. 466, 519-22; Cali-

fornia v. Pacific R. R. Co. 127 C. S. 1: Central Pacific R. R. Co., v. California, 162 U. S. 91.

* Pollock v. Farmers' Loan &T. Co.. 158 U. S. 601.

» Nicol v. Ames, 173 U. S. 509.

* 4 Wheat. 316 (1819).

* Veazie Bank v. Fenno, 8 Wall. 533; Casey v. Galli.94 U. S. 673; National Bank v.U. S.. 101

U. S. 1.

* In Veazie Bank:/. Fenno, 8Wall. 533.
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be given the same power, which will also be effective through the 
comity of the state where exercised . (4 )  Now a federal corpora ­
tion may be created in the District of Columbia or a territory to 
carry on a manufacturing business there ; such a corporation , if its 
charter does not forbid, may by comity engage in such manufacture 
in any state , the same as a state·created corporation ; the fact that 
the National Government also expressly authorized it to engage in 
interstate trade or transporation would not l imit  i ts  power, by com -
ity , to carry on its manufacture wherever it was not forbidden .  ( 5 )  
But the power to engage in trade or transportation necessarily 
implies the power to secure something to trade or transport ; the 
National Government may authorize such a company to acquire these 
th ings by contracts of purchase and sale ,  in any state ; if a trading 
company can buy the things in which it deals ,  there is no good 
reason why its charter may not allow it to make the thing it trades 
in if the state where it does this , does not object. So I believe that 
if  the National Government can create a trading company,  the Nation , 
in the charter, and the states by comity , can and will allow it to do 
manufacturing in any state . There seems to be no direct authority 
on the matter , but what there is leans that way . Such intra - state 
business probably i s ,  and would be , suhject to state laws . 1 

Taxing power : The National Government also bas at its com ­
mand the taxing power ; if direct taxes are levied they must be 
apportioned according to population ,2 if  indirect they need not be 
so,3 but must be uniform throughout the country ; it  can reach the 
property and transactions of all persons natural and artificial , sub· 
ject to the foregoing provisions,  and a few others not important in 
this connection. T.!!_e power to tax .is the pow�r_JQ_ Q� .as. was 
said in McC11.lkd1. v. Maryland, 4 and this power has been used by 

the National Government to produce a uniform currency by taxing 
out of existence the issues of the state banks , in favor of the National 
banks , and such a tax was held to be constitutional . 5  The conse ­
quences of this decision were pointed out by Mr. Justice Nelson in 
his dissenting opinion 6 as follows :-

1 Real!'an fl .  M ercantile Tru�t Co. , 154 U . S. 413 ; Smyth 111. Ames, 169 U. S. 466, 519·22 ;  Cali-

fornia v. Paci fic R .  R. Co . 1 27 U. S. 1 :  Central Pacific R. R. Co. , v. Californ ia, l62 U. S.  91 . 

• Pollock fl. Farmers' Loan & T. Co . . 158 U. S. 601. 

• Nicol v. A m e 9 ,  173 U. S.  509. 
4 4 \\"h e a t .  316 (1819) . 

6 Veazie Bank v. Fenno , 8 Wal t .  533 ; Ca1ey v. Galli , 94  U. S. 673 : National Bank v.U. S . ,  101 

U.  S. 1.  
• In Veazie Bault fl .  Fenno , 8 Wall.  533. 
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"It is true the present decision strikes only at the power to create banks,

but no person can fail to see that the principle involved affects the power to

create any other description of corporation, such as railroads, turnpikes, man-

ufacturing companies and others."

Such a taxis not ^direct tax, and required to be apportioned, but

is a tax or excise on a privilege, business, employment or occu-

pation.1 It perhaps would have to be uniform upon the same sub-

jects throughout the country.

A corporation formed by the National Government, not only would

be subject to the control of that government in mauy ways that it

could not otherwise be, but in addition might be made subject to a

franchise fee or tax that need be neither uniform nor apportioned

as direct taxes are.

Treaty making power: It has been said that the National Govern-

ment could not exclude an English manufacturing company from

coming into any state that did not forbid it and there carrying on its

manufacturing business,—and hence the National Government

could not reach such a condition. Such certainly is a mistake.

Congress can forbid natural persons from entering the states for any

purpose, and it certainly has as complete power over alien corpora-

tions as over alien natural persons. The right to exclude in this

case is not based wholly on the commerce clause,but on the treaty-

making power also.

V. Methods of control. If our analysis has been correct the

things to be controlled are interstate commerce, and the corporations

engaged therein; as things now are, the first is within the exclu-

sive jurisdiction of the National Government, and the second, merely

as a corporation,—what it is, who shall be its members, how it

shall be constituted, the officers it shall have, and their powers,

functions and relations to the members, the amount of stock, the

kinds of stock, the consideration for which it is or may be issued,

the transfer of its shares, the right to hold shares in other corpora-

tions, or to allow its shares to be held by other corporations, the

right to consolidate with other corporations, to sell all of its stock

or property and go out of business, to lease its property to other

corporations, the liability of its officers and members to other per-

sons, the dissolution and winding up,—in short, every thing relat-

ing to its birth, anatomy, organization, existence, mode of action,

and death,—is now exclusively within the power of the state

creating the corporations. As a corporation it is responsible alone

1 Nicol v. Ames, 173 D. S. 509.
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" It is true the present decision strikes only at the power to create banks , . 
but no person can fai l to see that the principle involved affects the power to 
create any other description of corporation, such as railroads, tur npikes, man ­
u facturing companies and others. "  

Such a tax i s  not a direct tax , and required to be apportioned , but 
is a tax or excise on a privilege , business , employment or occu ­
pation . 1  It perhaps would have to be unHonn upon the same sub ­
jects throughout the country.  

A corporation formed by the National Government . not only would 
be subjtct to the control of that government in many ways that it 
could not otherwise be , but in addition might be made subject to a 
franchise fee or tax that need be neither unHorm nor aj>j>orlioned 
as direct taxes are . 

Treaty making power : It has been said that the National Govern -
ment could not exclude an Engl ish manufacturing company from 
coming into any state that did not forbid it and there carrying on its 
manufacturing business ,-and hence the National Government 
could not reach such a condition . Such certainly is a mistake. 
Congress can forbid natural persons from entering the states for any 
purpose , and it certainly has as complete power over alien corpora ­
tions as over alien natural persons .  The right to exclude in  this 
case is not based wholly on the commerce clause ,  but on the treaty ­
making power also. 

V. Methods of control. If our analysis has been correct the 
things to be controlled are inters/ate commerce, and the corporations 
engaged therein ; as things now are , the first is within the exclu ­
sive jurisdiction of the National Government, and the second , merely 
as a corporation ,-what it is , who shall be its members , how it 
shall be constituted , the officers it shall have , and their powers , 
functions and relations to the members , the amount of stock , the 
kinds of stock , the consideration for which it is or may be issued , 
the transfer of its shares , tbe right to hold shares in other corpora ­

tions ,  or to allow its shares to be held by other corporations , the 
right to consolidate with other corporations ,  to sl!ll all of its stock 
or property and go out of business , to lease its property to other 
corporations,  the liability of its officers and members to other per ­
sons , the dissolution and winding up ,-in short , every thing relat ­
ing to its birth , anatomy , organization , existence , mode of action , 
and death ,-is now exclusively within the power of the state 
creating the corporations. As a corporation it is responsible alone 

1 Nicol v. Am�s. 1 73 U ,  s. 509. 
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to the state that creates it, and to no other.1 Only certain acts that

it may undertake to perform, which are under the jurisdiction of

some other government, give the latter any power over such a cor-

poration, and then only in naming the terms and conditions under

which those acts may be performed.

The available methods of procedure are therefore three: (l)

State control of state-created corporations; or (2) State and

National control of state-created corporations; or (3) National con-

trol of national corporations,—engaged in national commerce,

interstate and foreign.

1. As to the first, as things now stand, we have before seen the

practical impossibility of success in this direction. This is gen-

erally acknowledged on all sides. It has therefore been proposed

that the National Government relinquish, by an act of Congress, all

power of control over the interstate commerce of manufacturing

and trading companies to the states. In the first place it is doubt-

ful if such an act would be constitutional. The cases upon which

such an idea is based are far from sustaining a general act relin -

quishing control over such commerce, except in a few cases like

selling intoxicating liquors2 or convict made goods, and as the

Court said, "It does not admit of argument that Congress can

neither delegate its own powers nor enlarge those of a state,"—

such an act of Congress can be valid only in a case of a state law

"which could not operate upon articles occupying a certain situa-

tion until the passage of the act of Congress."

But again, if Congress should do so, and the relinquishment of

its power was constitutional, its operation throughout the country

could or would not be uniform,—it must necessarily vary with the

different states,—and we would have substantially the conditions

existing before the formation of the government under the constitu-

tion,—an infinite variety of annoying commercial obstructions.

Such a scheme also, that left out regulating the railroads would

not reach half the problem. Still further it would be ineffective,

unless it forbade the sale of trust made goods, in the case of a

trading company, or forbade individuals as well as corporations from

sending such goods into the state; otherwise the goods might be

sold by the offending corporation to an individual purchaser in an

adjoining state that did not forbid, and he could sell them in the

i State v. Curtis, 36 Con n

» In re Rahrer, 140 U. S. 545.
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to the state that creates it ,  and to no other . 1  Only certain acts that 
it may undertake to perform, which are under the jurisdiction of 
some other government , give the latter any power over such a cor ­
poration , and then only in naming the terms and conditions under 
which those acts mav be performed . 

The available methods of procedure are therefore three : ( 1 )  
State control of state -created corporations ; or (2 )  State and 
National control of state - created corporations ; or ( 3 )  National con ­
trol of national corporations , -engaged in national commerce , 
interstate and foreign.  

1 .  As to  tke first, as things now stand, we have before seen the 
practical impossibility of success in this direction . This is gen -
erally acknowledged on all sides. It bas therefore been proposed 
that the National Government relinquish , by an act of Congress , all 
power of control over the interstate commerce of manufacturing 
and trading companies to the states . In the first place it is doubt ­
ful if such an act would be constitutional . The cases upon which 
such an idea is based are far from sustaining a general act relin -
quishing control over such commerce , except in a few cases like 
selling intoxicating- liquors 2 or convict made goods , and as the 
Court said , " It does not admit of argument that Congress can 
neither delegate its own powers nor enlarge those of a state , "­
such an act of Congress can be valid only in a case of a state law 
' 'which could not operate upon articles occupying a certain situa­
tion until the passage of the act of Congress. ' '  

But again , if Congress should do so, and the relinquishment of 
its power was constitutional , its operation throughout the country 
could or would not be uniform ,-it must necessarily vary with the 
different states ,-and we would have substantially the conditions 
existing before the formation of the government under the constitu -
tion ,-an infinite variety of annoying commercial obstructions . 

Such a scheme also, that left out regulating the railroads would 
not reach half the problem. Still further it would be ineffective , 
unless it forbade the sale of trust made goods, in the case of a 
trading company,  or forbade individuals as well as corporations from 
sending such goods into the state ; otherwise the goods might be 
sold by the offending corporation to an individual purchaser in an 
adjoining state that did not forbid , and he could sell them in the 

1 State v. Curtis, 36 Con 11 

1 In re Rah rer, 140 U. S. 545. 
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state objecting. But still further if effective to the point of exclu-

sion, it would result only in isolating that state from the others,

and enable its own industries to charge higher prices.

2. As to the second method, state and federal control of state-

created corporations. It perhaps is necessary here to take an inven -

tory of the arsenal at hand. And first on the part of the state: (l)

It has entire control and jurisdiction over its own corporations and

their actions; (2) It has no control or jurisdiction of a corporation

merely as a corporation formed in another state,—what it is, or may

do, is for the state that creates it to determine; (3) It has no con-

trol over the interstate commerce of such corporation; (4) It has

the power to control, or fix the terms upon which a corporation

created in another state may enter into the state and carry on busi-

ness there, other than interstate commerce; (5) All the states

together could enact uniform corporation laws, and uniform laws

for the admission and control of foreign corporations,—but the

probability of such a thing being done is an idle dream.

Second, on the part of the National Government: (1) It has power

to control interstate commerce, possibly to the extent of prohibiting

it, though in the case of "a healthy commodity of trade, a necessity

to life," it is doubtful if Congress could impress it "with a perm-

anent condemnation," so that it could not be exported out of one state

into another."1 (2) It can tax any one for the privilege of engag-

ing in interstate commerce, if all are taxed uniformly, good and bad,

alike. (3) It has no jurisdiction over a state-created corporation,

merely as such, to prescribe what shall be its powers, rights or

privileges; these are for the creating state to determine. The

National Government can reach it only through the taxing or com-

merce power.

The recent discussions have centered around the state and

national anti-trust acts, and the inter-holdings of stocks by corpora-

tions actually engaged in interstate commerce, and holding of the

stocks in such corporations by other corporations not in any other

way engaged in interstate commerce. But they will arise in, and

have to be decided in connection with a telegraph company,—say

like the Western Union Telegraph Co.; a railroad company, as in

the Northern Securities Company; a manufacturing company, as

the United States Steel Corporation; and a trading corporation.

The anti-trust act of the National Government provides: —

l Mr. Siimson,Opinion to Indus. Com. Rep. Vol. XIX., p. 705.
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state objecting. But still further i f  effective t o  the point of exclu ­
sion , it would result only in isolating that state from the others , 
and enable its own industries to charge higher prices.  

2 .  As lo the second method, stale and federal control of slale ­
crealed corjJoralions. It perhaps is necessary here to take an inven ­
tory of the arsenal at hand.  And first on the part of the state : ( 1 ) 
It has entire control and jurisdiction over its own corporations and 
their actions ; ( 2 )  It has no control or jurisdiction of a corporation 
merely as a corporation formed in another state ,-what it  is , or may 
do, is for the stat� that creates it to determine ; ( 3 )  It has no con ­
trol over the interstate commerce of such corporation ; ( 4) It has 
the power to control . or fix the terms upon which a corporat ion 
created in another state may enter into the state and carry on busi ­
ness there . other than interstate commerce ; ( 5 )  All the states 
together could enact uniform corporation laws , and unifom1 laws 
for the admission and control of foreign corporations ,-but the 
probability of such a thing being done is an idle dream . 

Second , on the part of the National Government : ( 1 ) It has power 
to control interstate commerce , possibly to the extent of prohibiting 
it, though in the case of ' ' a healthy commodity of trade , a necessity 
to life , ' '  it is doubtful if Congress could impress it  ' ' with a perm ­
anent condemnation , ' '  so that it could not be exported out of one state 
into another. "1 (2 )  It can tax any one for the privilege of engag­
ing in interstate commerce, if all are taxed uniformly , good and bad , 
al ike. ( 3 )  It has no jurisdiction over a state - created corporation , 
merely as such , to prescribe what shall be its powers , rights or 
privileges ; these are for the creating state to determine. The 
National Government can reach it only through the taxing or com ­
merce power. 

The recent discussions have centered around the state and 
national anti - trust acts , and the inter - holdings of stocks by corpora ­
tions actually engaged in interstate commerce , and holding of the 
stocks in such corporations by other corporations not in any other 

way engaged in inkrstate commerce. But they will arise in ,  and 
have to be decided in connection with a teleg raph company ,-say 
like the Western Union Telegraph Co. ; a railroad company,  as in 
the Northern Securities Company ; a manufacturing company, as 
the United States Steel Corporation ; and a trading corporation . 

The anti · trust act of the National Government prov ides : -

I M r. Stimson, Opinion to Indus. Com, Rep. Vol, XIX., p. 705. 
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"I 1. Every contract, combination in the form of trust or otherwise, or

conspiracy, in restraint of trade or commerce among the several states, or

with foreign nations, is hereby declared to be illegal. Every person who

shall make any such contract or engage In any such combination or con-

spiracy, shall be deemed guilty of a misdemeanor, and on conviction thereof,

shall be punished," etc.

"2 2. Every person who shall monopolize, or attempt to monopolize, or

combine or conspire with any other person or persons to monopolize any part

of the trade or commerce among the several states, or with foreign nations,

shall be deemed guilty of a misdemeanor," etc.1

The state acts differ somewhat from this, but for the purpose of

this discussion, this may be taken as a fair sample of the general

tenor of the state acts, except that they relate to commerce within

the individual states,—some thirty-two2 of the states having anti-

trust acts of various degrees of stringency.

These acts make contracts, and combinations, of the kind named

and monopolies (whatever that may mean in the statute), crimes

which neither of them would be without the statute. Without any

statute such contracts and combinations in unreasonable restraint

of trade, were looked upon as ultra vires in the case of a corpora-

tion not expressly authorized to make such contracts, to such extent

that the state that created such offending corporation might by

quo warranto proceedings forfeit its charter, or enjoin carrying out

such a contract.3 Aside from this case of a corporation, the state

had no right to complain of contracts in restraint of trade,—it could

only refuse to enforce them in a suit between the offending parties,

and could not enjoin the parties from carrying them out, if they

were willing.

Some of the questions involved are raised in the two Northern

Securities cases—the state case,4 and the national case,5 now both

before the Supreme Court.

The first involves the state's power, and the second the National

Government's power. In the state case the question is whether

certain acts in the way of organizing the Northern Securities Co.,

incorporated in New Jersey, and which exchanged its shares for the

shares of a majority of the shareholders in the Great Northern Rail-

way Co., incorporated in Minnesota, and for the shares of a major-

ity of the shareholders in the Northern Pacific Railway Co., incor-

l Act of Jul; 2, 1890, 26 Stat, at L. 209 « 2 Indus. Com, Report.

• People v. North River Sub. Ref. Co., 121 N. Y. 582; State v. Standard Oil'Co., 49 U.8.137.

< Minnesota v. Northern Securities Co., 123 Fed. 692.

* U. S. v. Northern Securities Co., 120 Fed. 721.
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porated in Wisconsin, violates the Minnesota anti-consolidation

of parallel lines of railway act, and the anti-trust act ot that state.

The decision of Judge Lochren says they do not.1 An appeal has

been taken to the Supreme Court, and argued, but not yet decided.

If the decision of the lower court is sustained, it will destroy any

effective state control of interstate railways, leaving no remedy in

the state except a repeal of the charter (if the right to repeal exists,

which we understand is not the case with the Great Northern),

or condemning the lines of the offending companies under the power

of eminent domain,2 and the state undertaking to operate them, or

turning them over to a company formed as the state shall direct.

Besides such a decision holding that such acts on the part of the

organizers of the Northern Securities Company, do not violate the

Minnesota anti-trust act, will make the trusts acts of the other

thirty or more states of no legal consequence in preventing such com-

binations of interstate railways; such decision would seem also nec-

essary to substantially annul the national act as a method of regula-

tion.

If the decision of Judge Lochren is reversed on the ground that

the act of organizing the Northern Securities Company, and giving

it, through stock ownership, the control of two parallel lines of rail-

way, violates the anti-consolidation law, as it seems to me the Court

is likely to hold,—all states having such laws will have some

authority over such lines within their state; but this pushed to

the last extremity only enables the state to prevent them from being

operated within the state under one management, and to be entirely

effective would result in cutting the roads up into sections limited

by the lines of such states as had or enforced such a law.

If the decision is reversed on the ground that the merger violates

the state anti-trust act, then Minnesota and the other states having

similar acts, could enjoin the operation of such roads in their respec-

tive states, by such offending company; but this, also at the last

extremity, could be enforced only by breaking such lines up into

sections limited by state boundaries. In both the foregoing cases,

the laws of Minnesota, without being supplemented by the national

law of a similar kind, could not prevent the lines of these companies

being operated together under the Northern Securities charter in an

1 Minnesota v. Northern Securities Co. 123 Fed. 692.

> Brie and North Bast Railroad v. Casey, 26 Pa. St. 287 (1856); People v. O'Brien, 111

N.Y.I (1888;.
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porated in Wisconsin , violates the Minnesota anti - consolidation 
of parallel l ines of railway act , and the anti - trust act ot that state . 
The decision of Judge Lochren says they do not. 1 An appeal has 
been taken to the Supreme Court , and argued , but not yet decided. 
If the decision of the lower court is  sustained , it  will destroy any 
effective state control of interstate railways , leaving no remedy in 
the state except a repeal of the charter ( if the right to repeal exists , 
which we understand is not the case with the Great Northern ) , 
or condemning the l ines of the offending companies under the power 
of eminent domain ,2 and the state undertaking to operate them , or 
turning them over to a company formed as the state shall direct. 
Besides such a decision holding that such acts on the part of the 
organizers of the Northern Securities Company, do not violate the 
Minnesota anti - trust act , will make the trusts acts of the other 
thirty or more states of no legal consequence in preventing such com ­
binations of interstate railways ; such decision would seem also nec ­
essary to substantially annul the national act as a method of regula ­
tion . 

If the decision of Judge Lochren is reversed on the ground that 
the act of organizing the Northern Securities Company , and giving 
it, through stock ownership , the control of two parallel lines of rail ­
way , violates the anti · consolidation law , as it seems to me the Court 
is l ikely to hold,-all states having such laws will have some 
authority over such lines within their state ; but this pushed to 
the last extremity only enables the state to prevent them from being 
operated within the state under one management , and to be entirely 
effective would result in cutting the roads up into sections limited 
by the lines of such states as bad or enforced such a law . 

If the decision is reversed on the ground that the merger violates 
the state anti - trust act ,  then Minnesota and the other states having 
similar acts , could enjoin the operation of such roads in their respec ­
tive states , by such offending company ; but this , also at the last 
extremity,  could be enforced only by breaking such tines up into 
sections limited by state boundaries . In both the foregoing cases , 
the laws of Minnesota , without being supplemented by the national 
law of a similar kind , could not prevent the lines of these companies 
ceing operated together under the Northern Securities charter in an 

I Minnesota 11. Northern Securities Co. 123 Ped. 692. 
t £rie and North :E;ast Railroad "· Casey, 26 Pa. St. 287 [1856) ; People "· O' Brien, 111 

N. Y. l (1888). 
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adjoining state that did not object. Even if both companies were

organized in Minnesota, and the state could compel a surrender of

the shares by the Northern Securities Company, such a proceeding

would not prevent the same persons incorporating in the adjoining

state with the same amount of stock and turning it over to the

Northern Securities Company, vesting the management of the par-

allel lines in the adjoining states in that company. In other words,

such remedies as the state might enforce, if they had full power

would be finally only to break continuous interstate railroads into

state sections under separate companies,—and then the remedy

would be worse than the disease.

But if the decision is reversed on the ground that the state anti -

trust act was violated, it would almost necessarily follow that the

national anti-trust act was violated also. This is the question direct-

ly involved in the government case, and the decision of Judge Thayer

is to the effect that the merger was formed by a "contract in restaiut

of trade or commerce among the several states,"1 substantially on

the ground that the natural and inevitable tendency of the merger

would be a restraint of such trade, and that the parties must have

contemplated and intended the natural consequences of their acts.

This decision has been severely criticised,2 though under the evidence

and facts that seem to have been brought out the court did not appear

to go far astray in refusing to believe the men who formed the com-

pany were too dull or too stupid to comprehend the natural result of

their acts. This decision is now before the Supreme Court for con-

sideration and if sustained upon the principles laid down in the unani -

mous decision of the court below, or upon the ground so clearly

and sosuccinctly stated by Sir Frederick Pollock in a recent review,3

will yet leave many unsolved problems, such as, will it apply to the

case of the purchase outright of one railroad by another as was done

by the two companies, the Great Northern and the Northern Pacific,

in the purchase of the Burlington? Or to a company formed as

the Western Union Telegraph Co? Or to a manufacturing company,

1 V. S. v. Northern Securities Co. 120 Fed. 721,

> Prof. C. C Langdell, in 16 Harv. I,. R. 539; 17 Harv. L. R. 41. The decision in the Merger

Case, by J. L. Thorudyke, (I have not seen this pamphlet, published by Little, Brown &

Co.) See also "Considerations on the State Corporations in Federal and Interstate Rela-

tions," by Carmen F. Randolph, Columbia, L. R., March, April, May, 1903. This is much

the best argument according to my view, that I have seen.)

'The Merger Case and Restraint of Trade, Sir Frederick Pollock:, 17 Harv. I,. K., Jan.

1904, p. 151.
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adjoining state that did not object. Even if both companies were 
organized in Min nesota , and the state could compel a surrender of 
the shares by the Northern Securities Company, such a proceeding 
would not prevent the same persons incorporating in the adjoining 
state with the same amount of stock and turning it over to the 
Northern Securities Company , vesting the management of the par ­
allel lines in the adjoining states in that company. In other words, 
such remedies as the state might enforce , if they had full power 
would be finally only to break continuous interstate railroads into 
state sections under separate companies ,-and then the remedy 
would be worse than the disease . 

But if the decision is reversed on the ground that the state anti ­
trust act was violated , it would almost necessarily follow that the 
national anti · trust act was violated also. This is the question direct­
ly involved in the government case, and the decision of Judge Thayer 
is to the effect that the merger was formed by a ' ' contract in restaiut 
of trade or commerce among the several states , "1 substantially on 
the ground that the natural and inevitable tendency of the merger 
would be a restraint of such trade , and that the parties must have 
contemplated and intended the natural consequences of their acts . 
This decision has been severely criticised ,2 though under the evidence 
and facts that seem to have been brought out the court did not appear 
to go far astray in refusing to believe the men who formed the com ­
pany were too dull or too stupid to comprehend the natural result of 
their acts . This decision is now before the Supreme Court for con ­
sideration and if sustained upon the principles laid down in the unan i ­
mous decision o f  the court below, or  upon the ground so  clearly 
and so. succinctly stated by Sir Frederick Pollock in a recent review, 3 
will yet leave many unsolved problems,  such as , will it apply to the 
case of the purchase outright of one railroad by another as was done 
by the two companies , the Great Northern and the Northern Pacific , 
in the purchase of the Burlington? Or to a company formed as 
the Western Union Telegraph Co ? Or to a manufacturing company, 

1 U. S . v. :Sorthern Securities Co. 120 Fed. 721, 

1 Prof. C .  C. Lan11:dell, in 16 Harv. L. R.  539 ; 17 Harv. L. R. 41 .  The decision in the Mer11:er 

Case, by J. L. Thorndyke, (I have not aeen this pamphlet, published by Little, Brown &: 
Co.) See also " Considerations on the State Corporations in Federal and Interstate Rela­

tions," by Carmen F. Randolph, Columbia, L. R., March, April, May, 1903. This is much 

the best ar11:ument accordin11: to my view, that I have seen.) 

• The Mer11:er Case and Restraint of Trade, Sir Frederick Pollock, 17 Harv. L. R . .  Jan. 

1904, P• 151 . 
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as the United States Steel Corporation? Or to a purely trading com-

pany as some of the great department stores? Or to the inter -hold-

ings of stocks by companies engaged in the same or different kinds

of businesses? Or to an insurance company, or one of a similar kind,

purchasing in the market enough stock to control various railways

or manufacturing companies, primarily for investment, and incident-

ally resulting in management? No one of these questions can be

completely answered by the decision of the government case, for

they are not involved; they can be answered only after long con -

tinued litigation, every step of which will be stubbornly contested.

It is more than doubtful that all or even most of these will be held

to violate the anti-trust act. But suppose stockholding combi-

nations such as the Securities Co. is, is declared to be illegal. Is it not

certain that in some state, a corporation similar to it will be formed,

its stock subscribed, the money paid in, and, the sum used to buy

outright the property of competing companies? Will that be illegal?

To take the case of the Western Union Telegraph Co. It was formed

largely out of consolidations with, and purchases outright of the

stock or property or both of, various other companies, all

perhaps lawful by the laws of the places where they occurred

and were completed before the national act was enacted. It has

only a single competitor throughout the country of any consequence

—the Postal Telegraph Co. It has been stated that these two com-

panies have such an understanding about rates as to violate the anti-

trust act; but suppose they have not; nevertheless, the Western

Union Telegraph Co. is, and has been, one of the most complete

monopolies in the country, using that word in its popular signifi-

cance, as expressing the condition of things that is deemed men-

acing. It is more than doubtful that the purchase outright of the

property of one company by a competing company would be

within either provision of the national act,1 and if it was held to

be it is more than likely the act would be unconstitutional.

Suppose the Postal Telegraph Company should fail, wind up its

affairs, tear down its poles and go out of business,—then the

Western Union Company would become the sole seller of telegraphic

communication. Would the national anti-trust act apply? Would

there be any contract in restraint of trade there? Would the second

1 U. 8. v. B. C. Knight Co.. 156 U.S. 1; State v. Shippers Compress Co. —Tex. —. 69 S. w.

58; Trenton Potteries Co. v. Olipbant, 58 N. J. Bq. 507; but compare Harding v. Am, Glucose

Co.. 182 111. 551: State v. Schlltz Brewing Co., 104 Tenn. 45.
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as the United States Steel Corporation ? Or to a purely trading com ­
pany as some of the great department stores ? Or to the inter -hold ­
ings of stocks by companies engaged in the same or different kinds -
of businesses ? Or to an insurance company ,or one of a similar kind , 
pnrchasing in  the market enou�h stock to control various railwavs 
or manufacturing companies , primarily for investment , and incident ­
ally resulting in  management? No one of these questions can be 
completely answered by the decision of the government case, for 
they are not involved ; they can be answered only after long con ­
tinued litigation , every step of which will be stubbornly contested . 
It is more than doubtful that all or even most of these will be held 
to violate the anti - trust act. But suppose stockholding combi­

nations such as the Securities Co. is ,  is declared to be illegal . Is it not 
certain that in some state , a corporation similar to it will be formed , 
its stock subscribed , the money paid in ,  and , the sum used to buy 
outright the property of competing companies ? Will that be illegal ? 
To take the case of the Western Union Telegraph Co . It was formed 
largely out of consolidations with , and purchases outright of the 
stock or property or both of, various other companies , all 
perhaps lawful by the laws of the places where they occurred 
and were completed before the national act was enacted. It has 
only a single competitor throughout the country of any consequence 
-the Postal Telegraph Co . It has been stated that these two com -
panies have such an understanding about rates as to violate the anti ­
trust act ; but suppose they have not ; nevertheless . the Western 
Union Telegraph Co . is , and has been ,  one of the most complete 
monopolies in the country , using that word in its popular signifi ­
cance , as expressing the condition of things that is deemed men ­
acing. It is more than doubtful that the purchase outright of the 
property of one company by a competing company would be 
within either provision of the national act , 1 and if il\_vas held to 
be it is more than likely the act would be unconstitutional . 

Suppose the Postal Telegraph Company should fail , wind up its 
affairs , tear down its poles and go out of business , -then the 
Western Union Company would become the sole sellu of telegraphic 
communication . Would the national anti - trust act apply ? Would 
there be any contract in restraint of trade there ? Would the second 

1 U. S.  v. E.  C.  Knl11:ht Co.,  156 U. S . 1 :  State v. Shippers Compress Co. -Tex. -. 69 S.  W. 

58 ; Trenton Potterie1 Co. v. Oliphant, 58 N. :r. Eq. 507 : but compare Hardin&" v. Am, Gluco1e 

C9., 1 82 111. SSl : State v. Schlitz Brewin11: Co., 104 Tenn. 45. 



NEED OF A NATIONAL INCORPORATION LAW 35

section:—"Every person who shall monopolize," apply to one who

became the sole trader because his competitors went out of business

without his having anything to do with it? It is apprehended not

—no one certainly could be punished for the legal acts of another

done without participation by the former. Yet in sober fact would

not the monopoly be greater, and the effects worse, and is not this

the thing that is really feared,—the unregulated big thing,—the thing

that has, because of its size, extent of operation, and interest, the

power to do harm if not harnessed? And what is here said of the

telegraph company applies to railroad, trading, or manufacturing

as well. Most people are more afraid of one uncaged lion than of a

thousand properly caged,—and the danger is vastly greater. The

road to regulation through anti-trust, anti-contract-in-restraint of

trade, and anti-monopoly acts, is long, uncertain, inefficient, and

inadequate in the end,—and may destroy the very thing, which if

properly regulated, is desirable or necessary for the welfare of all.

But suppose all these were held to be within the act as it now

stands, or one that might be made. What would be the result? The

vast bulk of our business would be under the ban of illegality, and

have to be reorganized. How? Under the same state corporation laws

as before, or as they might be amended to meet the changed conditions.

Has any one any reason to believe the new regime would be better than

the present? Would not the same diversity of view, policy, legisla-

tion, and result as now exist soon grow up again if organization had

to proceed under state laws.

After all does it not come back to a question of size and power?

Can anything less than marking a limit as to size, or strict

regulation otherwise, be effective? No state can fix a limit of

size except for its own corporations; and no state can fully and

completely regulate any but its own corporations. Never can or

will the action of all the states be uniform in these particulars. As

has been said before, the thing to be regulated is the big thing, the

big, menacing corporation; its national commerce is to be regulated;

its holding of stock in other companies is to be regulated; its power to

consolidate is to be regulated; its issue of shares is to be regulated;

its promotion and organization are to be regulated; its capitalization is

to be regulated; its competition with others throughout the country

is to be regulated. These are the things necessary to be done for

the welfare of all. One state might do all these things except

regulate the interstate commerce of the corporation it formed,—and

do them well. Another state might do the same things,—but do them
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section : -1 1 Every person who shall monopolize , "  apply to one who 

became the sole trader because his competitors went out of business 

without his having anything to do with it? It is apprehended not 

-no one certainly could be punished for the leg-al acts of another 

done without participation by the former. Yet in sober fact would 

not the monopoly be greater, and the effects worse , and is not this 

the thing that is really feared ,-the unregulated big /hing ,-the thing 

that bas , because of its size , extent of operation , and interest , the 

power to do harm if not harnessed ? And what is here said of the 

telegraph company applies to railroad , trading, or manufacturing 

as well .  Most people are more afraid of one uncaged lion than of a 

thousand properly caged ,-and the danger is vastly greater. The 

road to regulation through anti - tmst, anti - contract - in - restraint of 

trade , and anti - monopoly acts , is long, uncertain ,  inefficient, and 

inadequate in the end , -and may destroy the very thing, which if 

properly regulated , is desirable or necessary for l'he welfare of all . 

But suppose all these were held to be within the act as it now 

stands , or one that might be made. What would be the result? The 

vast bulk of our business would be under the ban of illegality , and 

have to be reorganized . How ? Under the same state corporation laws 

as before , or as they might be amended to meet the changed conditions . 

Has any one any reason to believe the new regime would be better than 

the present? Would not the same diversity of view , policy, legisla ­

tion , and result as now exist soon grow up again if organization had 

to proceed under state laws . 

After all does it not come back to a question of size and power ? 

Can anything less than marking a limit as to size , o r  strict 

regulation ·otherwise , be effective ? No state can fix a limit of 

size except for its own corporations ; and no state can fully and 

completely regulate any but its own corporations . Never can or 

will the action of all the states be uniform in these particulars . As 

has been said before , the thing to be regulated is the big thing , the 

big, menaci"ng corporation ; its national commerce is to be regulated ; 

its holding of stock in other companies is to be regulated ; its power to 

consolidate is to be regulated ; its issue of shares is to be regulated ; 

its promotion and organization are to be regulated ; i ts capitalization is 

to be regulated ; its competitiQn with others throughout the country 

is to be regulated . These arc the things necessary to be done for 

the welfare of all . One state might do all these things except 

regulate the interstate commerce of the corporation it formed ,-and 

do them well . Another state might do the same things ,-but do them 
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wrong; and in the forty-five states there would be some that would

do them all wrong; that is the condition in which we now are and

from which we seek relief.

3. The third method. A national incorporation law. No power

or authority to do these in the proper and uniform way resides any-

where except in the National Government. The government, of

course, could act either by prescribing the conditions under which

corporations to engage in interstate commerce might be formed by

the states, and forbid others from carrying on such commerce; or

might itself provide for the formation of corporations to carry on

the interstate commerce of the country. In the former case, in

every particular except what the government prescribed, there

would be variation among the states that would breed differences,

conflicts, and litigation; and besides the state alone would have

direct and positive authority over the corporations it created. Of

what possible advantage could this be, except to retain certain tax-

ing privileges, many of them unjust, or to retain litigation within

the state courts. But if the foregoing enumerated things are nec-

essary to be regulated in order to give relief from the ills we suffer,

the conditions necessary to prescribe would be so nearly equivalent

to passing an incorporation act by the government itself,—without

retaining control over the creature created, that it seems to me it

would be much wiser to enact a national incorporation law, in such

a manner as to give the National Government unequivocally the

ordinary powers of complete control that any state has over its own

corporations.

That such an act will, in the future, after we have tried and

failed in every other way, be the only simple and adequate remedy

is generally admitted by several who have closely studied the mat-

ter,1 yet nearly all shrink from advocating it because of various

imaginary dangers, some of which may be enumerated: (l) Enor-

mous centralization of our government: (2) Overburdening the

United States courts. (3) Substantially bringing all our property

and civil rights under the jurisdiction of the National Government.

Mr. Stimson has stated the general objections as strongly as any

I have seen;—

"The notion of 'state rights,' what remains of it, would be riddled.

Ninety per cent of the business of the people would be taken from the control

of their own states and their own courts and put under the control of the

1 Indus. Com. R. Vol. XIX, p. 645; Mr. Stimson's Opinion as Advisory Counsel, to the

Commission, Vol. XIX, p. 711; Mr. Huffcat, statement to Commission, Vol. XIX, p. 722.
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wrong ; and in the forty - five states there would be some that would 

do them all wrong ; that is the condition in which we now are and 

from which we seek relief . 
3. 7he third method. A national incorjJoration law.  No power 

or authority to do these in the proper and uniform way resides any ­

where except in the National Government.  The government,  of 

course , could act either by prescribing the conditions under which 

corporations to engage in interstate commerce might be formed by 
the states, and forbid others from carrying on such commerce ; or 

might itself provide for the formation of corporations to carry on 

the interstate commerce of the country . In the former case , in 

every particular except what the government prescribed , there 

would be variation among the states that would breed differences , 

conflicts , and litigation ; and besides the state alone would have 

direct and positive authority over the corporations it created . Of 

what possible advantage could this be , except to retain certain tax ­
ing privileges , many of them unjust , or to retain litigation within 

the state courts . But if the foregoing enumerated things are nec ­

essary to be regulated in order to give relief from the ills we suffer, 

the conditions necessary to prescribe would be so nearly equivalent 

to passing an incorporation act by the government itself ,-without 

retain ing control over the creature created , that it seems to me it 

would be much wiser to enact a national incorporation law , in such 

a manner as to give the National Government unequivocally the 

ordinary powers of complete control that any state has over its own 

corporations .  
That such an act will , i n  the future , after w e  have tried and 

failed in every other way , be the only simple and adequate remedy 

is generally admitteJ by several who have closely studied the mat ­
ter , 1 yet nearly all shrink from advocating it because of various 

imaginary dangers , some of which may be enumerated : ( 1 ) Enor ­

mous centralization of our government: ( 2 )  Overburdening the � 
United States courts. ( 3 )  Substantially bringing all our property 

and civil rights under the jurisdiction of the National Government. 

Mr. Stimson bas stated the general obj ections as strongly as any 

I have seen : -
"The notion of ' state rights , '  what remains of it ,  would be riddled . 

Ninety per cent of the business of the people would be taken from the control 
of their own states and their own courts and put under the control of the 

1 Indus. Com. R.  Vol. XIX,  p, 645 ;  lfr. Stimson'• Opinion aa Advisory Counsel. to the 

Commiuion, Vol. XIX, p. 711 : Mr. Huffcut. Statement to CommlHlon, Vol. X IX. p. 722. 
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federal government. For in regulating these federal corporations Congress

would control not only their relations with sellers and buyers,1 with their

creditors and stockholders, but with the labor tney employed, national eight

hour laws would become possible without constitutional amendment." -

To these something in the way of answer may be suggested,

(l) There is no concentration of power,—all that is to be exercised'

now exists in the National Government; there is therefore no shift-

ing of the balance of powers. ^(2) It has become apparent that the

state governments are unequal to the task,—because they have not,

and never since the Constitution have had, the power. Because

they can not exercise the power, shall the National Government

refuse to exercise it when the occasion demands, and when it was /

conferred upon that government to be exercised "in order

to promote the general welfare" as much as any other power?>(

(3) But all the civil rights that are to be so seriously affected, we

now hold and always have held, under the same possibility of being

limited, expanded, and controlled for the benefit of all, when

occasion demanded.-\-(4) But also, it is "we the people" that con-

trol in the Federal Union as well as in the states. The National Gov -

ernment was created to do for the benefit of all, what the states could

not do, within the terms of the Constitution.^^) The burdening

of the courts might occur temporarily, but not likely to any great—i

extent."^Complexity, diversity, conflict, uncertainty, beget litiga- l

tion. Simplicity, uniformity and certainty have the reverse effect. -AT

But even if otherwise the creation of the necessary courts is not |

often made a plea for refusing to relieve a threatening condition of

national extent and operation. (6) Such, or similar, dire results f |

were predicted from the establishment of National banks, but theyj.' >

proved to be imaginary and not real.

There seems to be but one supreme legal test involved in this

method,—-and that is could the National Government—if it found it

.necessary, or_dejsirable, classify corporations according to their size

and extent of operation, and require if foundnecessary, all above

ji certain size to forego, the privilege of_engaging in interstate com-

rnerce,—or—tax—th^m en it wnnlH hg unprofitable, unless they

organize under a national act? We believe this question will be I

answered in the affirmative. The rest would depend on the wis-1

dom of Congress.

i This is what Mr. Jefferson argued was the design of the Commerce clause,

tion given above from him.

« Opinion to Indus. Com. Vol. XIX, p. 700.

See quota-
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federal government. Po r  i n  regulating these federal corporations Congress 
would control not only their relations with sellers and buyers, 1  with their 
creditors and stockholders, but with the labor l�ey employed , national eight 
hour laws would become possible without constitutional amendment . ' '  1 

To these something in the way of answer may be suggested . . ---
( 1 )  There is no concentration of power ,-all that is to be exercised' 
now exists in the National Government ; there is therefore no shift ­
ing of the balance of powers. "1-.(2 ) It bas become apparent that the 
state governments are unequal to the task ,-because they have not , 
and never since the Constitution have had , the power. Because 
they can not exercise the power, shall the National Government 
refuse to exercise it when the occasion demands , and when it was/. 

conferred upon that government to be exercised " in order 
to promote the general welfare" as much as any other power?'( 
( 3 )  But all the civil rights that are to be so seriously affected , we 
now hold and always have held , under the same possibility of being 
l imited , expanded , and controlled for the benefit of  all , when 
occasion demanded .+f4) But also , it is "we the people" that con ­
trol in the Federal Union as well as in the states. The National Gov ­
ernment was created to do for the benefit of all , what the states could 
not do,  within the terms of the Constitution .-;..._ ( 5) The burdening 
of the courts might occur temporarily, but not likely to any great-1 , 
extent. i--Complexity , diversity , conflict, uncertainty , beget litiga � i ·i/J, 
tion . Simplicity , uniformi

_
t! and certainty have the reverse effect�� ·· 

But even if otherwise the creation of the necessary courts is not ' 

often made a plea for refusing to relieve a threatening condition o 
national extent and operation . (6) Such , or similar , dire results ' 
were predicted from the establishment of National banks , but they , 
proved to be imaginary and not real. 

There seems to be but one supreme legal test involved in this 
method ,-.!lnd that is could the National Government,jf it foum;Lit 
necessa!Y, or  desirable , classify corporations according to their size 
and extent_�e�ation , and require if found necessary , all above 
�iz_�J2_farego the privil�_ge of engag�� in-rnf��te co� f.... 
mcrce.- �-tal£--them_.sa_iLwDUlcLhe__ 1mprofitable_.______ unless the

J organize under a national act ? We believe this question will be 
answered in the affirmative . The rest would depend on the wis -
dom of Congress . 

1 Thi• la what Mr. JeffersotS ar&ucd was the desi&n of the Commerce clause. See quota· 

tiou l[iTen above from him. 

• Opinion to Indus.  Com. Vol. XIX, p. 700. 
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Such a national incorporation act should be liberal enough to

encourage honorable industrial enterprises; strict enough to pre-

vent fraud and oppression; should protect from unjust state exac-

tions, but require complete compliance with all the laws; should per-

mit large profits commensurate with great risks undertaken, and

require the risks and liabilities to be assumed and discharged by those

undertaking them; should allow extensive operations and the

power and capital necessary to carry them on, but prevent their

use as a club to obstruct or destroy others as legal as they; and in

general allow great things to be done or undertaken, in subservi-

ence to, but not in defiance of, the general welfare; be great to

strengthen the hands and add energy to the capital of the honorable

and dutiful, and be administered by a power strong and quick to

smite the dishonorable and disobedient.

Such an act might preserve for the benefit of all the manifold

economies that can come from large associations for carrying on

large, useful and necessary or beneficent enterprises, and at the

same time shield all from the menace of unregulated greed or cupid -

ity, so far as such ends can be accomplished by law administered

by human officers and tribunals.

H. L. Wilgus

Univbrsity of Michigan

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

0
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

38 MICHIGAN LA W REVIE W 

Such a national incorporation act should be liberal enough to 
encourage honorable industrial enterprises ; strict enough to pre ­
vent fraud and oppression ; should protect from unjust state exac ­
tions , but require complete compl iance with all the laws ; should per ­
mit large profits commensurate with great risks undertaken , and 
require the risks and l iabilities to be assumed and discharged by those 
undertaking them ; should allow extensive operations and the 
power and capital necessary to carry them on , but prevent their 
use as a club to obstruct or destroy others as legal as they ; and in 
general allow great things to be done or undertaken , in subservi ­
ence to , but not in  defiance of, the general welfare ; be great to 
strengthen the hands and add energy to the capital of the honorable 
and dutiful ,  and be administered by a power strong and quick to 
smite the dishonorable and disobedient. 

Such an act might preserve for the benefit of all the manifold 
economies that can come from large associations for carrying on 

large , useful and necessary or beneficent enterprises , and at the 
same time shield all from the menace of unregulated greed or cupid ­
ity , so far as such ends can be accomplished by law administered 
by human officers and tribunals. 

H .  L. WILGUS 
UNIV2RSITV OP MICHIGAN 



A PROPOSED NATIONAL INCORPORATION LAW

IN an article in the February number of this magazine1 the writer

discussed the need of a national incorporation law. The fol-

lowing is proposed as such; its object is to set forth what, perhaps,

may be possible under such a law; what some will think necessary

or desirable; what some will think unnecessary and undesirable;

and what others will undoubtedly think is all wrong, if not

vicious. Whatever view is taken the writer's purpose will be

accomplished if consideration and discussion of the proper details

of such a law, are provoked. There are two classes who desire a

national incorporation law,—those who believe such is necessary

for the proper regulation of the large corporations engaged in national

commerce, in order to promote the general welfare; and those

engaged in such commerce who wish to be relieved from the incon -

venience and unequal or unjust burdens arising from conflicting state

regulations; the former will be inclined to favor a law something

similar to this, and the latter only such a national law as would give

all the rights and powers the most liberal state law now gives, and

relieves from all the restraints that more rigid state laws impose.

As between these two the former have been in mind rather than the

latter. There are probably also two classes opposed to a national

law,—those who believe such a law would shift the balance of

powers from the states to the national government, and be disas-

trous; and those who find opportunity for floating fraudulent

schemes, or securing powers and privileges that enable them to

enrich themselves at the expense of others, without danger of pun-

ishment,—reap all the benefits and escape all the burdens. As

between these two, the latter have been in mind rather than the

former.

It is not the duty of the government to act as a parent of its peo-

ple; neither is it the duty of the government to clothe a part of its

people with great powers and privileges, peculiarly susceptible of

i 2 Michigan Law Review, p. 358.
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A PROPOSE D NATIONAL INCORPORATION LAW 

I N an article in the February number of this magazine1 the writer 
discussed the need of a national incorporation law. The fol­

lowing is proposed as such ; its object is to set forth what , perhaps , 
may be possible under such a law ; what some will think necessary 
or desirable ; what some will  think unnecessary and undesirable ; 
and what others will undoubtedly think is all wrong, if not 
v1c1ous. Whatever view is taken the writer ' s  purpose will be 
accompl ished if consideration and discussion of the proper details 
of such a law,  are provoked. There are two classes who desire a 
national incorporation law ,-those who helieve such is necessary 
for the proper regulation of the large corporations engaged in national 
commerce , in order to promote the general welfare ; and those 
engaged in such commerce who wish to be relieved from the incon -
venience and unequal or unj ust burdens arising from conflicting state 
regulations ; the former will be inclined to favor a law something 
similar to th is , and the latter only such a national law as would give 
all the rights and powers the most l iberal state law now gives , and 
rel ieves from all the restraints that more rigid state laws impose . 
As between these two the former have been in mind rather than the 
latter. There are probably also two classes opposed to a national 
law ,-those who believe such a law would shift the balance of 
powers from the states to the national government ,  and be dis!ls­
trous ; and those who find opportunity for floating fraudulent 
schemes , or securing powers and privileges that enable them to 
enrich themselves at the expense of others , without danger of pun -
ishment ,- reap all the benefits and escape all the burdens. As 
between these two , the latter have been in mind rather than the 
former. 

It is not the duty of the government to act as a parent of i ts peo ­
ple ; neither is it the duty of the government to clothe a part of its 
people with great powers and privileges , pecul iarly susceptible of 

I 2 MICHIGAN LAW REVIEW. p. 358. 
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abuse, without providing reasonable protection against, and ade-

quate remedy for, such abuse. The writer believes that the cor-

poration is the most efficient business machine yet invented; and

its very efficiency makes it, in the hands of the honorable, most

beneficent; but in the hands of those otherwise disposed, most

oppressive. The vast majority of business men are honorable, and

need but little, if any, restraint beyond their own consciences;

there are, however, many others who are bent upon securing and

exercising undue advantage over their fellows; the former, not

needing restraint,will not, or should not, feel hampered by such

restraints as are made necessary by the latter; while the law cannot

make men better, it may make it more difficult for them to injure

their neighbor,—and this is the standpoint from which many

provisions herein should be judged. Many of the provisions are

designed to meet the evils that the investigations of the Industrial

Commission, the Interstate Commerce Commission, and the Com-

["missioner of l,abor have found to exist,—over-capitalization, unjust

\ discriminations, predatory competition, oppressive combinations,

I unjust, unsafe, and unsanitary conditions of labor, and insufficient

^publicity either for safe investment or proper legislation. Nearly

'every section has been prepared only after a careful and long-con-

tinued consideration of the provisions of the English Companies'

Acts, the national banking law, the new Massachusetts law, the

law proposed (but not adopted) for New York in 1900, the New

Jersey law, and the new Virginia law of last year. These have been

worked over in order to make a consistent whole and such addi-

tions and modifications made as seemed necessary to meet the con-

ditions believed to exist. Inasmuch as there is no common law of

the United States,1 it seems necessary that a national corporation

law should be in the nature of a code of corporation law, and calls

for many provisions which would not otherwise be required.

So far as the writer is aware, with the exceptions of the single

section proposed by Mr. Stimson to the Industrial Commission,2

i W. U. Tel. Co. v. Call Pub. Co.. 181 U. S. 92; Peters v. U. S., 94 Fed. R. 127; Murray v. C

& N. W. R. Co.. 62 Fed. R. 24.

* "Any state corporation engaged in interstate commerce, or any number of citizens of

the United State9 desirous of forming a corporation for the purpose of engaging in interstate

commerce either by the transportation of persons or property, or by other traffic or

commerce among the states, may be organized as a Federal Corporation under this act, and

aa such may sue or be Impleaded in the Federal courts, and such Corporation shall not be

■abject to taxation under the laws of any state except as to property actually situated within

such state."—19 Indus. Com, Report, p. 695.
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abuse , without providing reasonable protection against, and ade ­
quate remedy for, such abuse. The writer believes that the cor ­
poration is the most efficient business machine yet inven'ted ; and 
its very efficiency makes it, in the hands of the honorable , most 
beneficent ;  but in  the hands of those otherwise disposed , most 
oppressive. The vast majority of business men are honorable , and 
need but little , i f  any , restraint beyond their own consciences ; 
there are , however , many others who are bent upon securing and 
exercising undue advantage over their fellows ; the former, not 
needing restraint ,will not , or should not , feel hampered by such 
restraints as are made necessary by the latter ; while the law cannot 
make men better,  it may make it more difficult for them to injure 
their neighbor ,-and this is the standpoint from which many 
provisions herein should be j udged. Many of the prov1s1ons are 
designed to meet the evils that the investigations of the Industrial 
Commission , the Interstate Commerce Commission , and the Com -�missioner of Labor have found to e�ist ,-over - capitalization , unjust 
discriminations , predatory competition , oppressive combinations , 
unjust , unsafe , and unsanitary conditions of labor, and insufficient 
..publicity either for safe investment or proper legislation .  Nearly 
every section has been prepared only after a careful and long- con ­
tinued consideration of the provisions of the English Companies ' 
Acts , the national banking law , the new Massachusetts law ,  the 
law proposed ( but not adopted ) for New York in 1900, the New 
Jersey law , and the new Virginia law of last year . These have been 
worked over in order to make a consistent whole and such addi ­
tions and modifications made as seemed necessary to meet the con ­
ditions believed to exist. Inasmuch as there is no common law of 
the United States , 1 i t  seems necessary that a national corporation 
law should be in the nature of a code of corporation law , and calls 
for many provisions which would not otherwise be required . 

So far as the writer is aware , with the exceptions of the sin{{le 
section proposed by Mr. Stimson to the Industrial Commission , 2  

1 W. t: .  Tel. Co.  v. Call Pub. Co. , 1 8 1  U. S .  92 ;  Peters v. U . S. , 94 Ped. R .  127 ;  Murray v .  C .  

8t N .  W. R. C o  . .  62 Fed . R .  24. 

s "Any state corporation engaged in interstate commerce, or any number of citizens of 
the United States desirous of formin!I' a corJ>()ration for the purpose of engal[inir in interstate 
com merce either by the tran sJ>Ortation of persons or property, or by othu traffic or 
commerce amonir the states. may be oriranized as a Federal Corporation under this act, and 
as such may sue or be implcaded in the Federal courts, and such Corporation shall not be 
aubject to taxation under the l awa of 11.ny state except as to property actually situated within 
•nch atate."-19 Indus. Com. Report, p. 695. 
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the five points proposed by Mr. W. S. Logan,1 and the eight

requirements insisted on by Mr. James B. Dill,2 only one other

draft of a national incorporation law has been published,—that of

Hon. H. W. Palmer, of Pennsylvania, introduced by him in the

House of Representatives, November 9, 1903, (58th Congress H.

R. 66). Most of the following provisions had been worked out

before a copy of that bill was seen by the writer. It has (with some

proposed amendments) been approved by the National Board of

Trade, and referred to the Judiciary Committee. It is commend-

able for its brevity; it follows Mr. Stimson's advice not to under-

take to define interstate commerce, nor to compel incorporation

under it; it leaves most of the legal problems to be worked out by

the courts of a government having no common law; it makes excel-

lent provisions for securing the payment of stock, but does not

otherwise seem to be designed to meet any of the other difficulties

pointed out by the public commissions that have so long considered

these matters; it is as liberal in permitting the promoters to mould,

and the directors to manage, the corporate body to suit themselves,

without any liability or report, as the most liberal corporation law

of any state; it contains the objectionable (but popular with cor-

poration promoters) feature of the New Jersey law allowing the

incorporators to create and confer upon themselves any corporate

power they choose "not contrary to this Act, and the Constitution

1 Mr. Logan's propositions suggested: (1) That a bureau of incorporations be estab-

lished under the control of the Attorney-General; (2) That corporations be allowed to form

under articles of incorporation stating the things usually required; (3} "That no corporation

shall engage in commerce between any one state and any other state unless it shall be incor-

porated under this act or shall have accepted the provisions of it." (4) Corporations tending

to create monopolies should not be allowed to engage in interstate commerce; and (5) The

U. S. Circuit Courts have jurisdiction to enjoin violations or entertain suits for damages.—37

Am. Law Review.—March-Apr. 1903. p. 237, 247.

* Mr. Dill's propositions may be summarized as follows; (1) Optional to organize under

such act; (2) The name "National" should be forbidden to anv corporation not organized

under such law; (3) Protection from state attachment laws, etc; (4) Assurance of privileges

and immunities guaranteed to natural persons by the constitution, and discrimination by

state laws forbidden; (5) Freedom from state supervision, subject to state taxation only on

property In the state, as an individual. (6) National supervision, examination, and private

publicity; (7) Annual report to Federal authorities showing taxing situs, collated by Federal

authority and furnished to state officers to insure just taxation; (8) Taxation on property

locally where situated. Stock in hands of stockholders exempt from taxation,—Address,

Harvard Univ., March 10,1902, p. 27-8.
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A PROPOSED NATIONAL INCORPORATION LAW 41 

the five points proposed by Mr. W. S. Logan , 1  and the eight 
requirements insisted on by Mr.  James B. Dill , 2 only one other 
draft of a national incorporation law has been published , -that of 
Hon . H. W. Palmer , of Pennsylvania , introduced by him in the 
House of Representatives , November 9, 1903, ( 58th Congress H .  
R. 66 ) .  Most o f  the following provisions bad been worked out 
before a copy of that bill was seen by the writer. It has ( with some 
proposed amendments ) been approved by the National Board of 
Trade,  and referred to the Judiciary Committee. It is commend ­
able for its brevity ; it follows Mr.  Stimson 's  advice not to under ­
take to define interstate commerce , nor to compel incorporation 
under i t ; it leaves most of the legal problems to be worked out by 
the courts of a government having no common law ; it makes excel ­
lent provisions for securing the payment of stock , but does not 
otherwise seem to be designed to meet any of the other di fficulties 
pointed out by the public commissions that have so long considered 
these matters ; it is as l iberal in permitting the promoters to mould , 
and the directors to manage , the corporate body to suit themselves , 
without any liability or report , as the most liberal corporation law 
of anv state ; it contains the objectionable ( but popu lar with cor ­
poration promoters ) feature of the New Jersey law allowing the 
incorporators to create and confer upon themselves any corporate 
power they choose "not contrary to this Act , and the Constitution 

' Mr. Lo2an ' s  propositions suggested : ( I )  That a bureau of incorporations be estab. 

lished u nder the control of the Attorney- General : (2) That corporations be al lowed to form 

under articles of  incorporation slatin2 the thin1rs usually reQ uired : (3) ' 'That no corporation 

shall en1ra1re in commerce between any one state and any other state unleH it shall be incor­

porated u nder th is act or shall have accepted the provisions of it ." (4) Corporations lendi n 1r  

t o  create monopolies should n o t  be allowed t o  en 1rall'e in interstate commerce ; a n d  (5)  The 

U. S.  Circuit Courts have juri sdktion to enjoin violations or entertain su its for dama1res .-37 

Am. Law Review,-March-Apr. 1903, p. 237, 247. 

s Mr.  Dill's propositions may be summarized as follows : ( 1 )  Optional to organize u nder 

such act : (2) The name " :-iational" should be forbidden to anv corporation not orKanized 

under such law ; (3) Protection from state attachment laws, etc : (4) Assurance of privi le1res 

and imm unities g1laran teed to natu ral persons by the constitution , and discrimination by 

stale laws forbidden : (5) Freedom from slate supervision, subject to state taxation only on 

property in the state, as an Individual. (6) National superviaion, examination , and private 

publicity ; (7) Annual report to Federal authorities showin1r ta.rinz situs, collated by Federal 

authority anrl furnished to slate officers to insure just taxation : (8) Taxation on property 
locally where situated. Stock in hands of stockholders exempt from taxation,-Addreu, 

Harvard Univ .. March 10, 19\12, p. 27-8. 
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of the United States,"1—a provision broad enough if the words are

given their usual meaning to enable such a corporation wholly to

ignore any state laws, and with the power conferred to acquire and

vote the stock of any other corporation whatever, (Sec. 26), to form

any combination that the Anti • trust act was designed to prevent;

no reference is made to the Interstate Commerce law, the Depart-

ment of Commerce and Labor law, nor the Anti-trust act, indicat-

ing whether they would apply or not. In short the purpose of the

act is apparently to induce incorporation under it, by making it nearly

as liberal as the New Jersey law, and yet supported by the national

arm. The writer does not believe in the national government bid-

ding this high to encourage and perpetuate, clothed with national

power, the precise kind and quality of institution that already

afflicts us. Many of the provisions of the following proposed act

perhaps will not meet with general approval: as the prohibition on

certain corporations not formed under this act to engage in national

commerce;1 the deliberation required in forming a corporation,—

association,2 organization meeting,3 articles of organization,4 certifi-

cate of incorporation,6 certificate to commence business;8 the pros-

pectus ;7 issue and payment of stock;8 increasing incorporation'

and franchise 10 fees as the capital stock and franchise increase;

power to engage in manufacturing, etc. ;u forbidding the acquisition

of shares in other corporations,12 or allowing its shares to be so

acquired;13 consolidation;14 application of the interstate Commerce,15

Department of Commerce,18 and the Anti-trust17 laws; rebates;18

predatory competition ;19 employers' liability ^compulsory arbitra-

tion, under certain conditions ;21 safety of laborers j22 purchase by the

government;23 annual reports, etc.24 It is not designed to make an

argument in favor of any of these; but as to the first, (prohibiting

i The provision reads: "Sec. 4. That certificate of incorporation may also contain any

provisions which the incorporators may choose to insert for the regulation of the business

and for the conduct of the corporation, and any provisions creating, defining, limiting, and

regulating thepowersof the corporation, the directors and the stockholder, or any classes of the

stockholders: Provided, That such provisions are not contrary to this Act or to the Consti-

tution of the United States."

1 Sections 7-16 » \\ 58-62 « ii 70-7.J « I 74

• li 76-79 • ti 81-83 'U 64-69 • 1| 42-47

» I 80 io I 148 (2) 1 li U 59,85 » I 87

» i 87 » \i 96-98 » ii 87 (5), 137 '« i 87 (5)

"i 87 (5) i» U 138-9 1• \i 140-14U •-" i 146

•1 I 145 » li 142-4 » i 135 "I 147
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of the United States, '  ' 1-a  provision broad enough if the words are 

given their usual meaning to enable such a corporation wholly to 
ignore any state laws , and with the power conferred to acquire and 
vote the stock of any other corporation whatever,  ( Sec . 26 ) , to form 
any combination that the Anti · trust act was designed to prevent ; 
no reference is made to the Interstate Commerce law , the Depart ­
ment of Commerce and Labor law , nor the Anti - trust act , indicat ­
ing whether they would apply or not. In short the purpose of the 
act is apparently to induce incorporation under it, by making it nearly 
as liberal as the New Jersey law , and yet supported by the national 
arm. The writer does not believe in the national government bid ­
ding this high to encourage and perpetuate , clothed with national 
power , the precise kind and quality of institution that already 
affiicts us . Many of the provisions of the following proposed act 
perhaps will not meet with general approval : as the prohibition on 
certain corporations not formed under this act to engage in national 
commerce ; 1  the deliberation required in forming a corporation ,­
association ,2 organization meeting,3 articles of organization , •  certifi­

cate of incorporation , 5 certificate to commence business ;6 the pros ­
pectus ;7 issue and payment of stock ; 8 increasing incorporation 9 
and franchise 10 fees as the capital stock and franchise increase ; 
power to engage in manufacturing , etc . : 11 forbidding the acquisition 
of shares in other corporations ,  12 or allowing its shares to be so 
acquired ; 13  consolidation ; 14 application of the interstate Commerce , 15 
Department of Commerce , 16 and the Anti - trust 17 laws ; rebates ; 18 

predatory competition ; 19 employers ' liabil ity ; 20 compulsory arbitra ­
tion , under certain conditions ;21 safety of laborers ;22 purchase by the 
government ; 23  annual reports , etc .24 It  is not designed to make an 
argument in favor of any of these ; but as to the first , ( prohibiting 

1 The provision read s :  " Sec. 4 .  That certi ficate of incorporation may also contain any 

provisions which the incorporators may choose to insert for the regulation of the busi ness 

and for the conduct of the corporation,  and any Pl'tn1isio1U creating-, tklining-, li"'ilirrg-, and 

rtg-ulatinr llulowe"l's of llrt corloration , tire dirtt:lors and tire stod;:lro/de"I', or any classes of the 

stockholders : Provided, That such provi sions are not contrary to thia Act or to the Consti-

tution of the United States ."  

1 Sections 7-16 ' �I  ss.62 

6 i!i! 76-79 • 1 � 81-83 

9 � 80 10 i! 148 (2 )  l 
i a e 87 H fe 96-98 
II i! 87 (5) l• 1 e 138-9 

tl i! 145 H ii  142-4 

• �� 70-7.l 

1 � e M-69 
1 1  e e s9.ss 

1 • eP. 87 C5l . 137 

l e i!e 1•0.1•1a 

n e 135 

4 � 74 

a I� 42-47 

1t I 87 
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10 e 1•6 
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certain companies)the writer believes that so long as honorable men

can and do conduct an honorable business in an honorable way under

the New Jersey law, or a similar one; and the dishonorable can do,

and do, otherwise, and as these make up all, there is very little

likelihood that either will organize under a national law less liberal

than the New Jersey law, unless some pressure is brought to bear ;a

such was the experience with the national banking act; since this

proposed law is not designed to outbid the "liberal" states for cor-

porate patronage, but to remedy existing abuses, it undertakes to

make provision for the necessary pressure to be applied, as was

done in the national banking law, to accomplish the purpose. The

writer, however, believes there is no provision that need or will

obstruct or unduly hamper honorable and legitimate enterprise, but

would rather strengthen, build up, restore confidence in, and induce

investment in the same by the people generally, when the fungous

growths are amputated or prevented. No one realizes more fully

than the writer, the difficulty of putting in words suitable provi-

sions adequately to meet existing conditions and tendencies, without

overlooking much, or overdoing much. From the nature of the

topic, and the extent of the interests involved, if for no other reason,

almost any proposed law should receive full, fair, and just consid-

eration, criticism and discussion. And in the multitude of coun-

selors wisdom will be found.

An Act to Regulate National Commerce, to Prohibit Certain Com-

panies from Engaging therein, and to Provide (or the Formation

and Regulation of Corporations to Engage therein.

§ I. Be it Enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, as follows: —

This Act shall consist of thirteen parts as follows: —

I. Preliminary. II. Certain Companies forbidden to engage in

National Commerce. III. Constitution of Corporations to engage

in National Commerce. IV. Formation of such Corporations. V.

Powers of such Corporations. VI. Management of such Corpora-

tions. VII. Duties and liabilities of such Corporations. VIII.

Control and supervision of such Corporations. IX. Rights and

liabilities of members. X. Rights and liabilities of officers. XI.

Rights of creditors. XII. Penalties. XIII. Dissolution and

winding up.
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certain companies ) the writer believes that so long as honorable men 
can and do conduct an honorable business in an honorable way under 
the New Jersey law ,  or a similar one ; and the dishonorable can do, 
and do, otherwise , and as these make up all , there is very little 
likelihood that either will organize under a national law less liberal 
than the New Jersey law , unless some pressure is brought to bear ; � 
such was the experience with the national banking act ; since this -
proposed law is not designed to outbid the " liberal" states for cor ­
porate patronage , but to remedy existing abuses , it undertakes to 
make provision for the necessary pressure to be applied , as was 
done in the national banking law , to accomplish the purpose. The 
writer, how�ver, believes there is no provision that need or will 
obstruct or unduly hamper honorable and legitimate enterprise , but 
would rather strengthen , build u p ,  restore confidence in , and induce 
investment in the same by the people generally , when the fungous 
growths are amputated or prevented . No one realizes more fully 
than the writer , the difficulty of putting in words suitable provi ­
sions adequately to meet existing conditions and tendencies , without 
overlooking much , or overdoing much. From the nature of the 
topic , and the extent of the interests involved , if for no other reason , 
almost any proposed law should receive full , fair ,  and just consid ­
eration , criticism and discussion . And in the multitude of coun ­
selors- wisdom will be found . 

An Act to Regulate National Commerce, to Prohibit Certain Com ­

panies from Engaging therein, and to Pr<Wide for the Formation 

and Regulation of Corporations to Engage therein . 

§ I. Be It Enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, as follows : -

This Act shall consist of thirteen parts as follows : -

I. Preliminary. I I .  Certain Companies forbidden to engage in 
National Commerce . III.  Constitution of Corporations to engage 
in National Commerce. IV. Formation of such Corporations. V. 
Powers of such Corporations.  VI. Management of such Corpora ­
tions.  VII.  Duties and liabilities of such Corporations. VIII.  

Control and supervision of such Corporations .  IX. Rights and 
liabilities of members . X. Rights and liabilities of officers . XI. 

Rights of creditors . XII .  Penalties . XIII . Dissolution and 
winding up .  
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I. PRELIMINARY.

§ 2. Short Title. This Act may be cited as the National Corpora-

tion Law.

§ 3. Commencement. This Act shall come into operation on the

first day of January, 1907.

§4. Definitions. (1.) "National Commerce," shall consist of com-

merce with foreign nations and among the several states, and with-

out excluding other things, shall include the transit or transporta-

tion of persons or things from any place in one state to any place

within another state, by any method now or hereafter used or

devised; the transmission of intelligence from any place or person,

within any state to a place or person within any other state, by

any method now or hereafter used or devised, except through

the United States mails; the buying of any personal property

or commodity of any kind whatever by any person in any

state, from any person in the same or in any other state, or

the selling of the same by the latter to the former, or the exchange

of such property if the property or commodity bought, sold or

exchanged, is to be delivered in, or transported or taken into, any

state other than the one in which it is located, owned, or used at

the time of purchase, sale, or exchange.

(2.) "State" shall include the United States, or any state of the

United States, or any of the territories, colonies, or possessions

thereof, or any foreign country state, territory, colony, or posses-

sion, unless the context otherwise indicates.

(3.) "United States," unless the context otherwise indicates,

shall include all the territory now or hereafter belonging to, or held

by, or subject to the jurisdiction of the United States.

(4.) "Company" shall include any form of partnership, associa-

tion, partnership association, joint-stock company, limited partner-

ship, corporation, trust, combination, or any other form of associa-

tion whatever, now or hereafter known, used, or devised, composed

of seven or more persons, or having a capital stock of one million

dollars or over, with transferable shares, or having or controlling

that amount of property, engaged in, carrying on, or controlling

national commerce or any part thereof, whether such company is a

transportation company, a transmission company, or a trading com-

pany, except a state or public corporation.

(5.) "Transportation company" shall include any such com-

pany, or any trustee, receiver, or representative thereof, owning,
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MICHIGAN LA W RE VIE W  

I .  PRELIMINARY . 

§ 2. Short Title. This Act may be cited as the National Corpora­
tion Law . 

§ 3. Commencement This Act shall come into operation on the 
first day of January, 1907 .  

§ 4.  Definitions. ( 1 .  ) "National Commerce, "  shall consist of  com -
merce with foreign nations and among the several states , and with ­
out excluding other things , shall include the transit or transporta ­
tion of persons or things from any place in one state to any place 
within another state , by any method now or hereafter used or 
devised ; the transmission of intelligE'nce from any place or person , 
within any state to a place or person within any other state , by 
any method now or hereafter used or devised , except through 
the United States mails ; the buying of any personal property 
or commodity of any kind whatever by any person in any 
state , from any person in the same or in any other state , or 
the selling of the same by the latter to the former, or the exchange 
of such property if the property or commodity bought, sold or 
exchanged , is to be delivered in , or transported or taken into , any 
state other than the one in which it is located , owned , or used at 
the time of purchase , sale , or exchange . 

( 2 . )  " State" shall include the United States , or any state of the 
United States , or any of the territories , colonies , or possessions 
thereof, or any foreign country state , territory , colony , or posses ­
sion , unless the context otherwise indicates. 

( 3 . ) ' ' United States, ' '  unless the context otherwise indicates , 
shall include all the territory now or hereafter belonging to , or held 
by , or subject to the jurisdiction of the United States . 

( 4 . ) ' ' Company ' '  shall include any form of partnership , associa­
tion , partnership association , j oint - stock company,  limited partner ­
ship , corporation , trust , combination , or any other form of associa ­
tion whatever, now or hereafter known , used , or devised , composed 
of seven or more persons, or having a capital stock of one million 
dollars or over, with transferable shares , or having or controlling 
that amount of property , engaged in , carrying on , or controlling 
national commerce or any part thereof , whether such company is a 
transportation company , a transmission company , or a trading com -
pany, except a state or public corporation . 

( 5 . ) " Transportation company " shall include any such com ­
pany, or any trustee , receiver. or representative thereof , owning, 
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controlling, leasing, managing, or operating for hire a railroad,

street railway, canal, steamboat, steamship, pipe line, sleeping car,

freight car, fast freight line, express, or any other instrument or

vehicle now or hereafter used or devised, in any way engaged in

the business of a carrier of national commerce.

(6.) "Transmission company" shall include any such company,

or any trustee, receiver or representative thereof, owning, control-

ling, leasing, managing, or operating for hire any telegraph, or

telephone line, or other instrument or device now or hereafter used

or devised for the purpose of transmitting intelligence from or to

any person or place in one state to or from another person or place

in another state, except through the United States mails.

(7.) "Trading company" shall include all such companies of

whatever kind or any trustee, receiver, or representative thereof,

engaged in buying or selling personal property or commodities of

any kind, as a part of its regular business, and whether such prod-

ucts are produced by such company or not, if the same are bought

or sold to be delivered, or transported, or taken, into any state

other than the one in which they are located, owned or used at the

time of purchase or sale.

(8.) "Carrying on," ox "engaging in" national trade or com-

merce shall consist in doing these things as a part of the regular

business of any such company, whether the same is organized for

that purpose or not.

(9.) "Controlling" national trade or commerce shall include any

method now or hereafter used or devised whereby any positive

influence is in fact exerted over such trade or commerce, or any part

thereof, through the agency of any person or persons however

accomplished and in whatsoever manner they may be associated

together or organized.

(10.) "Person" unless the context otherwise indicates, shall

include partnerships, associations, partnership associations, joint-

stock companies, limited partnerships, companies, corporations, or

any other association of any kind whatever, composed of either

natural or artificial persons, except a state or public corporation.

§ 5. Interpretation. It is hereby declared that the main purpose

of this Act is to regulate national commerce by providing for the

formation and control of corporations to engage therein; and this

Act shall be interpreted liberally to accomplish that purpose in

order to promote the public welfare; if the sections hereinafter con-
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controll ing, leasing, managing, or operating for hire a railroad, 
street railway , canal , steamboat , steamship , pipe line , sleeping car , 
freight car , fast freight line , express , or any other instrument or 
vehicle now or herea fter used or devised , in any way engaged in 
the business of a carrier of national commerce . 

( 6 . ) " Transmission company " shall include any such company, 
or any trustee , receiver or representative thereof ,  owning, control ­
ling , leasing, managing, or operating for hire any telegraph , or 
telephone line , or other instrument or device now or hereafter used 
or devised for the purpose of transmitting intelligence from or to 
any person or place in one state to or from another person or place 
in another state , except through the United States mails. 

( 7 . ) " Trading company " shall include all such companies of 
whatever kind or any trustee , receiver , or representative thereof, 
engaged in buying or selling personal property or commodities of 
any kind,  as a part of its regular business , and whether such prod ­
ucts are produced by such company or not , if the same are bought 
or sold to be delivered , or transported , or taken , into any state 
other than the one in which they are located , owned or used at the 
time of purchase or sale .  

( 8 .  ) ' ' Carrying on , '  ' or ' '  engagin1t in ' '  national trade or com -
merce shall consist in doing these things as a part of the regular 
business of any such company, whether the same is organized for 
that purpose or not. 

( 9 . ) " Controlling" national trade or commerce shall include any 
method now or hereafter used or devised whereby any positive 
influence is in fact exerted over such trade or commerce , or any part 
thereof , through the agency of any person or persons however 
accomplished and in whatsoever manner they may be associated 
together or organized . 

( 10 . ) " Person " unless the context otherwise ind icates , shall 
include partnerships , associations , partnership associations ,  joint ­
stock compan ies , limited partnerships , companies , corporations , or 
any other association of any kind whatever, composed of either 
natural or artificial persons ,  except a state or public corporation . 

§ 5. Interpretation. It is hereby declared that the main purpose 
of this Act is to regulate national commerce by providing for the 
formation and control of corporat ions to engage therein ; and this 
Act shall be interpreted l iberally to accomplish that purpol>e in 
order to promote the publk welfare ; if the sections hereinafter con -
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tained forbidding certain companies not formed under this Act from

engaging in such commerce without complying with this Act; or if

the sections and parts of sections permitting trading corporations

formed under this Act to engage in other lines of business, and the

sections or parts of sections regulating such business, so far as they

relate thereto; or if the definitions herein given of national com-

merce, should be held by the courts to be in any particular beyond

the constitutional powers of Congress, then all such sections, or parts

of sections, and provisions, so applied, are hereby declared not to

be essential to the main purpose of this Act, but to be surplusage

only, when so applied, and shall in no way invalidate or affect the

interpretation and application of such provisions to such matters as

are within the power of Congress, or of the other sections and pro-

visions of this act so as to accomplish the main purpose hereof.

§ 6. Common Law to Apply. All questions arising under the pro-

visions of this Act not expressly provided for, whether the same

relate to matters of commerce, or matters of corporation law, or to

other matters, shall be determined by the rules of the common law

of the subject matter involved, as the same may be determined, and

applied by the courts of the United States having occasion to con-

sider such questions.

II. CERTAIN COMPANIES NOT TO ENGAGE IN NATIONAL

COMMERCE.

§ 7. Prohibition. No such company as above defined heretofore

or hereafter existing or operating, within the United States, for the

purpose or with the power of engaging in, carrying on, or control-

ling, directly or indirectly, national commerce, shall engage in, or

carry on, or control, directly or indirectly any such national com-

merce, unless such company shall reorganize under the provisions

of section 12 of this act, or shall pay the tax fixed by section 8

hereof; and no such company shall hereafter use "National," or

"United States," as a part of its name.

§ 8. Tax Imposed. Every such company which does not reor-

ganize under and comply with the provisions of this Act on or

before the first day of January, 1907, shall thereafter be subject to a

tax of one per cent upon the total value of the national commerce

carried on by such company for each month thereafter, for the

privilege of engaging in such commerce. The value of such com-

merce, in the case of trading companies, shall be the total value of
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tained forbidding certain companies not formed under this Act from 
engaging in such commerce without complying with this Act ; or if 
the sections and parts of sections permitting trading corporations 
formed under this Act to engage in other l ines of business , and the 
sections or parts of sections regulating such business , so far as they 
relate thereto ; or if the definitions herein given of national com ­
merce , should be held by the courts to be in any particular beyond 
the constitutional powers of Congress , then all such sections , or parts 
of sections , and provisions , so applied , are hereby declared not to 
be essential to the main purpose of this Act, but to be surplusage 
only , when so applied , and shall in no way invalidate or affect the 
interpretation and application of such provisions to such matters as 
are within the power of Congress , or of the other sections and pro ­
visions of this act so as to accomplish the main purpose hereof. 

§ 6. Common Law to Apply. All questions arising under the pro ­
visions of this Act not expressly provided for , whether the same 
relate to matters of commerce, or matters of corporation law , or to 
other matters , shall be determined by the rules of the common law 
of the subj ect matter involved , as the same may be determined , and 
applied by the courts of the United States having occasion to con ­
sider such questions . 

II .  CERTAIN COMPANIES NOT TO ENGAGE IN N ATIONAL 

COMMERCE . 

§ 7. Prohibition. No such company as above defined heretofore 
or hereafter existing or operating , within the United States , for the 
purpose or with the power of engaging in , carrying on , or control ­
ling , directly or indirectly, national commerce , shall engage in , or 
carry on , or control , directly or indirectly any such national com ­
merce , unless such company shall reorganize under the provisions 
of section 12 of this act , or shall pay the tax fixed by section 8 
hereof ; and no such company shall hereafter use " National , "  or 
" United States , "  as a part of i ts name. 

§ 8. Tax Imposed. Every such company which does not reor ­
ganize under and comply with the provisions of this Act on or 
before the first day of January , 1907,  shall thereafter be subject to a 
tax of one per cent upon the total value of the national commerce 
carried on by such company for each month thereafter, for the 
privilege of engaging in such commerce. The value of such com ­
merce , in the case of trading companies , shall be the total value of 
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the national commercial products bought, sold or exchanged by it

for each month; and in the case of transportation or transmission

companies, the value of the national commerce shall be the gross

receipts therefrom for each month.

§ 9. Annual Statement. Every such company that fails to reor-

ganize under section 12 of this Act shall file on or before August

first in each year with the collector of internal revenue of the

district wherein the principal office of such company is located,

a statement setting forth, under the oath of the president or chief

officer, or the members, thereof, upon blanks to be furnished by

the Commissioner of Internal Revenue, with the approval of

the Secretary of the Treasury, such items as may be prescribed by

such Commissioner, and as shall fully, truly, and accurately exhibit

the national commerce carried on monthly during the preceding

year ending June 30th; such statements shall be forwarded to the

Commissioner of Internal Revenue, who shall assess the fee there-

on according to section 8 herein, and the same shall be due and shall

be collected, and all the provisions of the United States statutes

concerning the collection of internal revenue, shall be held to

apply, as provided in section 148 herein.

§ 10. License to be Issued. If such tax is paid when due, a certifi-

cate thereof stating the date of payment, issued by the Commis-

sioner of Internal Revenue, and countersigned by the collector of

the district, in which the principal office is located, shall be deliv-

ered to such company, and shall be, and have the effect of, a

license to engage in national commerce until July first of the year

following that for which report is made.

§ II. May Reorganize under this Act Every such company now or

hereafter existing within the United States engaging in, carrying

on, or controlling directly or indirectly, such national commerce,

may, by complying with the provisions of section 12 of this Act

reorganize under it as a national corporation and therby obtain the

rights, privileges and immunities, and be subject to all the duties

and liabilities, thereof; and likewise the officers, shareholders, and

agents of such reorganized corporation shall have all the rights and

be subject to all the duties, liabilities, and penalties contained in

this Act.

§ 12. Method Of Reorganizing. In case such company desires so to

reorganize, the directors, if any, thereof shall first pass a resolution
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the national commercial products bought , sold or exchanged by it 
for each month ; and in the case of transj>ortation or transmission 
companies , the value of the national commerce shall be the gross 
receipts therefrom for each month . 

§ 9. Annual Statement. Every such company that fails to reor ­
ganize under section 1 2  of this Act shall file on or before August 
first in each year with the collector of internal revenue of the 
district wherein the principal office of such company is located , 
a statement setting forth , under the oath of the president or chief 
officer , or the members , thereof , upon blanks to be fumisherl by 
the Commissioner of Internal Revenue, with the approval of 
the Secretary of the Treasury , such items as may be prescribed by 
such Commissioner , and as shall fully , truly , and accurately exhibit 
the national commerce carried on monthly during the preceding 
year ending June 30th ; such statements shall be forwarded to the 
Commissioner of Internal Revenue , who shall assess the fee there ­
on according to section 8 herein , and the same shall be due and shall 
be collected , and alJ the provisions of the United States statutes 
concerning the collection of internal revenue,  shall be held to 
apply , as provided in section 148 herein .  

§ 10. license to be Issued. I f  such tax i s  paid when due , a cenifi ­
cate thereof stating the date of payment ,  issued by the Commis ­
sioner of Internal Revenue ,  and countersigned by the collector of 
the district , in which the principal vffice is located , shall be deliv ­
ered to such company,  and shall be , and have the effect of, a 
license to engage in national commerce until July first of the year 
following that for which report is made. 

§ II. May Reorpnize under this Acl Every such company now or 
hereafter existing within the United States engaging in , carrying 
on , or controlling directly or indirectly , such national commerce, 
may , by complying with the provisions of section 12 of this Act 
reorganize under it as a national corporation and therby obtain the 
rights , privileges and immunities , and be subject to all the duties 
and liabilities ,  thereof ; and likewise the officers , shareholders , and 
agents of such reorganized corporation shall have all the rights and 
be subject to all the duties , liabilities , and penalties contained in 
this Act. 

§ 12. Method of Reorpnlzin�. In case such company desires so to 
reorganize , the directors , if any, thereof shall first pass a resolution 
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recommending reorganization under this Act, and shall call a meet-

ing of members, for the purpose of considering the same, giving

such notice thereof, and proceeding as is provided in section 94

herein, in regard to the making of material amendments to the

charer of corporations after organization under this Act; if the prop-

osition to reorganize shall be adopted at such meeting by a vote of

not less than two-thirds of the shares outstanding, or of the mem-

bers, the president, secretary, and the directors, if any, or the

members thereof shall make and sign as provided in section 74

herein, Articles of Organization, which shall state the things

required in organizing a corporation under this Act, and in addition

thereto such articles shall contain, or be accompanied by, a copy

of the special, or definite reference to the general, law, under which

the company was originally organized, or the original agreement,

if any, or certificate of incorporation if organized under a general

law, and the by-laws, or other organization papers, if any; and

shall further state that they have been authorized by the vote of

the owners of two-thirds of the stock, or of the members, to

make such certificate and to change said company into a national

corporation under this Act; such Articles of Organization shall be

submitted to the Commissioner of Corporations for approval, and

if approved, shall, upon the payment of the fees provided in

section 80 be filed in the office of the Secretary of the Department

of Commerce and Labor, who shall issue a certificate of incorpora-

tion under the same conditions, and with the same effect, and

which shall be filed, recorded, and published, as provided in sec-

tions 75 to 78 herein, in regard to corporations formed under this

Act. Such company may keep the same name, subject to the pro-

visions of sections 36, 37, and continue the same directors until

new ones are elected and qualified.

§ 13. Penalty. Any such company, failing to reorganize under

this Act or pay the tax or fee provided in section 8, or using the

name forbidden in section 7, continuing to engage in national com-

merce contrary to the provisions of this act is hereby declared to be

guilty of a crime against the United States, and such company

shall be punished by a fine of not less than one thousand dollars,

nor more than ten thousand dollars, and the natural persons com-

prising, managing, or directing such company so offending, with

their knowledge and consent shall likewise be subject to the same

penalty. Each month's repetition thereof shall be a new offense. It is
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recommending reorganization under this Act , and shall call a meet­
ing of members, for the purpose of considering the same,  giving 
such notice thereof ,  and proceeding as is provided in section 94 
herein , in regard to the making of material amendments to the 
charer of corporations after orga�ization under this Act ; if the prop ­
osition to reorganize shall be adopted at such meeting by a vote of 
not less than two - thirds of t he shares outstanding, or of the mem ­
bers , the president, secretary , and the directors , if any , or the 
members thereof shall make and sign as provided in section 74 
herein . Artzi:les of Organization , which shall state the things 
required in organizing a corporation under this Act, and in addition 
thereto 'such articles shall contain , or be accompanied by , a copy 
of the special , or definite reference to the general , law , under which 
the company was originally organized , or the original agreement, 
if any , or certificate of incorporation if organized under a general 
law, and the by - laws , or other organization papers , if any ; and 
shall further state that they have been authorized by the vote of 
the owners of two - thirds of the stock, or of the members , to 
make such certificate and to change said company into a national 
corporation under this Act ; such Articles of Organization shall be 
submitted to the Commissioner of Corporations for approval , and 
if approved , shall , upon the payment of the fees provided in  
section 80 be filed in  the office of the Secretary of the Department 
of Commerce and Labor , who shall issue a cert ificate of incorpora ­
tion under the same conditions , and with the same effect,  and 
which shall be filed , recorded , and published , as provided in sec ­
tions 75 to 78 herein , in regard to corporations formed under this 
Act. Such company may keep the same name , subject to the pro ­
visions of sections 36 , 3 7 ,  and continue the same directors until 
new ones are elected and qual ified . 

§ 13. Penalty. Any such company , failing to reorganize under 
this Act or pay the tax or fee provided in section 8 ,  or using the 
name forbidden in section 7 ,  continuing to engage in national com ­
merce contrary to the provisions of this act is hereby declared to be 
guilty of a crime against the United States , and such company 
shall be punished by a fine of not less than one thousand dollars , 
nor more than ten thousand dollars , and the natural persons com ­
prising , managing,  or directing such company so offending, with 
their knowledge and consent shall likewise be subject to the same 
penalty. Each month ' s  repetition thereof shall be a new offense . It is 
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hereby made the duty of the grand juries in the various districts

of the United States to investigate alleged violations of this Act by

such parties and of the district attorneys to prosecute the same,

as in other cases of crime against the United States.

§ 14. Injunction. It is also hereby made the duty of the district

attorneys in the various districts of the United States, under such

rules and regulations as may be prescribed by the Attorney-Gen-

eral of the United States to bring proceedings in the Circuit Courts

of the district in which the principal office of such company is

located,—jurisdiction to try such cases being hereby conferred

upon said courts, to perpetually oust and enjoin every such com-

pany from carrying on, engaging in, or controlling such commerce,

until the same has complied with this Act.

§ 15. Contracts not Enforceable. All contracts relating to national

commerce made by any such company not having first complied

with this Act, shall be unenforceable by such company in any of

the courts of the states or of the United States; but any person or

company not engaged in such commerce, and not subject to the

provisions of this Act, or if subject thereto has complied therewith,

who or which, in good faith has entered into any contract with

such offending company and has wholly or partly performed his

part of such contract, may enforce the same against such offending

company.

§ 16. Officers Personally Liable. The directors, officers, agents,

and members of any such company, not having complied with this

Act, shall be jointly and severally personally liable upon any con-

tract made, or wrong done, by it to the other party if the latter is

not subject to, or has complied with, this Act, without any right of

indemnity or contribution among themselves.

III. CONSTITUTION OF CORPORATIONS TO ENGAGE IN NATIONAL

COMMERCE.

1. In General.

§ 17. Authority to Form. Corporations may be formed under the

provisions of this Act for the purpose and with the power of engag-

ing in, or carrying on national commerce.

§ 18. Charter. Such corporation shall have a charter which shall

consist of the provisions of this Act and the amendments thereto,

and the Certificate of Incorporation hereinafter provided for.

§ 19. Composition. Such corporation shall be composed of mem-

bers, directors, and officers, and shall have a corporate name, a reg-
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istered office, a capital stock divided into shares, and shall enact by-

laws for its regulation.

Such corporation shall be formed, shall have such powers, shall

be managed, shall be subject to such duties and liabilities, shall be

subject to such control and supervision, with such rights, duties,

and liabilities of members, officers and creditors, shall be subject to

such penalties, and shall be dissolved and wound up, as hereinafter

provided.

2. Members.

§ 20. Necessity. Every such corporation shall have and continue

to have at least seven members, each of whom shall own at least

one share of stock. Failure to have such number of members shall

have the effect indicated in sections 149, 184, 187.

§ 21. Acquisition Of Membership. Membership may be acquired in

such corporation before incorporation by subscribing to the Agreement

of Association, hereinafter mentioned, indicating the shares agreed

to be taken; or by accepting or agreeing to accept any office for

which qualification by ownership of shares is required, to the

extent thereof; or by subscription to the capital stock; or by agree-

ment to purchase or take shares, in such corporation, made by the

mutual promises of the parties thereto; or by contract with the

promoters or incorporators; or by underwriting contract; and

accepted, adopted, or acted upon with full knowledge by such cor-

poration; or, after incorporation, by contract of subscription or

purchase made with its duly authorized agent; or by accepting any

office for which qualification shares are required, to the extent

thereof, so far as the corporation has unissued shares; or by trans-

fer of shares from a former owner, or his personal representative;

or by operation of law.

3. Directors.

§ 22. Number. Such corporation shall have not less than five

directors, but may have as many more as are provided for in the

Agreement of Association.

§ 23. Qualifications. (1.) Residence: At least one-third of the

whole number of directors shall during office, continuously reside

within the United States.

(2.) Ownership of shares. The ownership of at least five shares,

or such other greater number as may be required by the by-laws of

the corporation, shall be a necessary qualification to be a director

of such corporation.
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istered office , a capital stock divided into shares, and shall enact by ­
laws for its regulation . 

Such corporation shall be formed, shall have such powers, shall 
be mana�ed, shall be subject to such duties and liabilities, shall be 
subject to such control and supervision , with such rights , duties , 
and liabilities of members , officers and creditors , shall be subject to 
such penalties, and shall be dissolved and wound up,  as hereinafter 
provided . 

2 .  Members. 
§ 20. Necessity. Every such corporation shall have and continue 

to have at least seven members , each of whom shall own at least 
one share of stock. Failure to have such number of members shall 
have the effect indicated in sections 149, 184,  187 .  

§ 21. Acquisition o f  Membership. Membership may be  acquired in  
such corporation before incorporation by subscribing to  the Agreement 
of Association , hereinafter mentioned , indicating the shares agreed 
to be taken ; or by accepting or agreeing to accept any office for 
which qualification by ownership of shares is required , to the 
extent thereof ; or by subscription to the capital stock ; or by agree ­
ment to purchase or take shares , in such corporation . made by the 
mutual promises of the parties thereto ; or by contract with the 
promoters or incorporators ; or by underwriting contract ; and 
accepted , adopted , or acted upon with full knowledge by such cor­
poration ; or , after incorporation , by contract of subscription or 
purchase made with its duly authorized agent ; or by accepting any 
office for which qualification shares are required , to the extent 
thereof, so far as the corporation has unissued shares ; or by trans­
fer of shares from a former owner, or his personal representative ; 
or by operation of law. 

3. Directors . 

§ 22. Namber. Such corporation shall have not less than five 
directors , but may have as many more as are provided for in the 
Agreement of Association .  

§ 23. Qualifications. ( 1 . )  Residence : A t  least one - third o f  the 
whole number of directors shall during office , continuously reside 
within the United States . 

( 2 . ) Ownership of shares . The ownership of at least five shares , 
or such other greater number as may be required by the by - laws of 
the corporation , shall be a necessary qualification to be a director 
of such corporation . 
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§ 24. Effect Of Acceptance. Acting as such director, or knowingly

permitting one's self to be named as such in the Agreement of

Association, Articles of Organization, or in any prospectus, before

filing the Articles of Organization with the Commissioner of Cor-

porations, shall be conclusively held to be a contract on the part of

such person with such corporation to take and pay for the neces-

sary qualification shares, and the name of such person shall be

entered as a member subscribing for such number of shares, and

he shall be liable accordingly. Accepting such office after incor-

poration shall have the same effect if the corporation has unissued

shares sufficient to qualify such person or persons to be directors;

and if not, failure for thirty days after such election, on the part

of such person to become the bona fide owner of the requisite quali-

fication shares, shall vacate the office.

§ 25. Oath. The directors shall take and subscribe the oath pro-

vided in section 33.

§ 26. Election. Unless otherwise provided the directors shall be

chosen by the shareholders at the annual meeting; but if suitable

provision is made in the Agreement of Association, where the cor-

poration shall have more than one class of stock, or bonds with

voting power, the right to choose part or all of the directors may

be conferred upon the stockholders of any class or upon the bond-

holders to the exclusion of others.

§ 27. Term. They shall hold office for one year, and until others

are chosen and qualified in their places; but such corporation may,

by suitable provision in the Agreement of Association, classify its

directors in respect to their term of office, the classes to be as

nearly equal numerically as is possible, and no class to hold office

for less than one year (except those who may be elected at the

organization meeting), nor more than five years; and the term of

office of at least one class shall expire annually.

4. Executive Committee.

§ 28. Selection and Authority. Such corporation may by its by-laws

provide for an executive committee to be chosen by ballot from and

by its board of directors. To such committee may be delegated the

management of the current and ordinary business of the corpora-

tion, and such other duties as the by-laws may prescribe.

5. Officers.

§ 29. Enumeration Of. Such corporation shall have a president,

vice-president, registered agent, secretary, treasurer, and one or
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§ 24. Effect o f  Acceptance. Acting as such director , or knowingly 
permitting one ' s  self to be named as such in the Agreement of 
Association , Articles of Organization , or in any prospectus, before 
filinl{ the Articles of Organization with the Commissioner of Cor ­
porations ,  shall be conclusively held to be a contract on the part of 
such person with such corporation to take and pay for the neces ­
sary qualification shares , and the name of such person shall be 
entered as a member subscribing for such number of shares , and 
he shall be l iable accordingly . Accepting such office after incor ­
poration shall have the same effect if the corporation has unissued 
shares sufficient to qualify such person or persons to be directors ; 
and i f  not , failure for thirty days after such election , on the part 
of such person to become the bona fide owner of the requisite qual i ­
fication shares . shall vacate the office. 

§ 25. Oath. The directors shall take and subscribe the oath pro ­
vided in section 33 . 

§ 26. Election. Unless otherwise provided the directors shall be  
chosen by the shareholders at the annual meeting ; but if suitab le 
provision is made in  the Agreement of Association , where the cor ­
poration shall have more than one class of stock , or bonds with 
voting power , the right to choose part or all of the directors may 
be conferred upon the stockholders of any class or upon the bond ­
hold ers to the exclusion of others . 

§ 27. Term. They shall bold office for one year , and until others 
are chosen and qualified in  their places ; but such corporation may , 
by su itable provision in the Agreement of Association , classify i ts 
directors in respect to their term of office , the classes to be as 
nearly equal numerically as is possible ,  and no class to bold office 
for less than one year ( except those who may be elected at the 
organization meeting ) , nor more than five years ; and the term of 
office of at least one class shall expire annually . 

4 .  Executive Committee. 

§ 28. Selection and Authority. Such corporation may by its by - laws 
provide for an executive committee to be chosen by ballot from and 
by its board of directors . To such committee may be delegated the 
management of the current and ordinary business of the corpora ­
tion , and such other dut ies as the by - laws may prescribe. 

5. OtJicers .  

§ 29.  Enumeration of. Such corporation shall have a president ,  
vice -president , registered agent, secretary , treasurer , and one or· 
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more auditors, and such other officers as may be provided for in

the by-laws. The directors may appoint such other agents as

may be necessary.

§ 30. Qualification. The president and vice-president shall be

directors. The registered agent shall be a natural person of full age

residing within the United States, or a corporation organized, and

having its place of business within the United States, and autho-

rized by its charter to perform the duties of such an agent. The

secretary and treasurer shall be bona fide owners of such number of

shares as is provided in the by-laws, but in no case less than one

share each, and the provisions of section 24 relating to ownership

of shares by directors shall otherwise apply. No auditor shall be

a director, but otherwise one person may hold two or more offices.

§ 31. Election. The president, vice-president, secretary and treas-

urer shall be elected by the stockholders by ballot, unless such

authority is conferred on the directors by the by-laws. The audi-

tor, or auditors, shall be elected by the stockholders by ballot.

The first registered agent shall be chosen at the organization meet-

ing, and his name shall be stated in the Articles of Organization,

which shall be signed by him. The manner of choosing or appoint-

ing all other officers and agents may be prescribed by the by-laws,

but in default of such provisions, such officers may be chosen by

the board of directors.

§ 32. Term. Unless otherwise provided in the Agreement of

Association or in the by-laws, the officers, except as herein other-

wise provided, shall be elected annually, and shall hold their offices

until their successors are elected and qualified. The registered agent

may hold his office indefinitely, or until death, resignation, or

removal, and he shall be deemed to be such agent of the corporation

until another is selected, and his selection is certified to the Com-

missioner of Corporations.

§ 33. Oath. All such officers including the directors shall make

oath that they will faithfully discharge their duties, and that they

are the bona fide owners of the requisite unpledged qualification

shares, and such oath signed by such officers, and certified by the

officer administering the same, under his hand and seal if he has

one shall be filed and preserved with the corporate records.

§ 34. Bonds. The treasurer shall give bond for the faithful per-

formance of his duties in such sum (not less than one thousand

dollars), and with such surety or sureties as shall be prescribed in
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more auditors , and such other officers as may be provided for in 
the by - laws . The directors may appoint such other agents as 
may be necessary . 

§ 30. Qualification. The president and vice - president shall be 
directors . The registered agent shall b� a natural person of full age 
residing within the United States , or a corporation organized , and 
having its place of business within the United States , and autho ­
rized by its charter to perform the duties of such an agent. The 
secretary and treasurer shall be bona Ii.de owners of such number of 
shares as is provided in the by - laws , but in no case less than one 
share each , and the provisions of section 24 relating to ownership 
of shares by directors shall otherwise apply. No audt"lor shall be 
a director , but otherwise one person may hold two or more offices . 

§ 31. Election. The president, vice - president , secretary and treas ­
urer shall be elected by the stockholders by ballot , unless such 
authority is conferred on the directors by the by - laws . The audi­
tor , or  auditors , shall be elected by the stockholders by ballot. 
The first registered agent shall be chosen at the organization meet ­
ing, and his name shall be stated in  the Articles of Organization , 
which shall be signed by him. The manner of choosing or appoint ­
ing all other officers and agents may be prescribed by the by - laws , 
but in default of such provisions , such officers may be chosen by 
the board of directors . 

§ 32. Term. Unl ess otherwise provided in the Agreement of 
Association or in the by - laws , the officers , except as herein other ­
wise provided , shall be elected annually, and shall hold their offices 
until their successors are elected and qualified . The registered agent 
may hold his office indefinitely , or until death , resignation , or 
removal , and he shall be deemed to be such agent of the corporation 
until another is selected , and his selection is certified to the Com ­
missioner of Corporations . 

§ 33. Oath. All such officers including the directors shall make 
oath that they will faithfully discharge their duties , and that they 
are the bona fide owners of the requisite unpledged qualification 
shares , and such oath signed by such officers , and certified by the 
officer administering the same , under his hand and seal i f  he has 
one shall be filed and preserved with the corporate records . 

§ 34. Bonds. The treasuur shall give bond for the faithful per ­
formance of his duties in such sum ( not less than one thousand 
dollars ) , and with such surety or sureties as shall be prescribed in 
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the by-laws. The auditor or each auditor, in a corporation having

an authorized capital stock of one million dollars or over, shall give

a bond of not less than one hundred thousand dollars, with one or

more sureties for the faithful discharge of his duties; in corpora-

tions having a smaller authorized capital stock the bond of the

auditor shall not be less than ten per cent thereof. The bonds of

the treasurer and auditors shall be subject to the approval of the

shareholders; but the provisions as to the bonds of auditors may

be waived by the written consent of every shareholder.

§ 35. Effect Of Failure to Qualify. Failure upon the part of any one

elected to qualify in accordance with the foregoing provisions in

regard to ownership of stock, oath, or bonds, within thirty days

after notified of his election shall render the office vacant, but not

excuse from liability for acts done.

6. Name.

§ 36. Selection. Such corporation must have a name which shall

be in English, and shall indicate that it is a corporation as dis-

tinguished from a natural person or partnership, and shall also

indicate whether it is a transportation, a transmission, or a trading

corporation, or a combination of two of these as hereinafter provided.

§ 37. Limitation. Such corporation shall not adopt as a part of its

name the words "bank," "trust," "trust company," "savings,"

"investment," "insurance," "assurance," "loan," or "syndicate,"

or either of them, or similar ones. Such corporation shall not

assume the name of any other company doing business within the

United States, at the time of its organization, or within two years

prior thereto, or a name so similar to that of any such company as

to be mistaken for it; but a reorganized corporation may continue to

use its own name; and the use of any name in violation of this

Act, may be enjoined at the suit of the Attorney-General of the

United States or of a party having a prior lawful right to such name,

in any court within the United States having equitable jurisdiction,

although a Certificate of Incorporation under such name may have

been issued by the officer authorized to issue the same.

§ 38. Change. The corporate name may be changed as provided in

sections 92-94.

7. Registered Office.

§ 39. Necessity and Purpose. Such corporation shall have and keep

continuously a registered office within the United States, which

shall be deemed to be its post office address, and that of its officers
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the by - laws . The auditor or each auditor , in a corporation having 
an authorized capital stock of one mill ion dollars or over, shall give 
a bond of not less than one hundred thousand dollars , with one or 
more sureties for the faithful d ischarge of his duties ; in corpora ­
tions having a smaller authorized capital stock the bond of the 
auditor shall not be less than ten per cent thereof. The bonds of 
the treasurer and auditors shall be subj ect to the approval of the 
shareholders ; but the provisions as to the bonds of auditors may 
be waived by the writtf!n consent of every shareholder. 

§ 35. Effect of failure to Qualify. Failure upon the part of any one 
elected to qualify in accordance with the foregoing provisions in 
regard to ownership of stock , oath , or bonds , within thirty days 
after notified of his election shall render the office vacant, but not 
excuse from liabil ity for acts done.  

6.  Name. 

§ 36. Selution. Such corporation must have a name which shall 
be in English , and shall indicate that it is a corporation as dis ­
tinguished from a natural person or partnership , and shall also 
indicate whether it is a transportation , a transmission , or a trading 
corporation , or a combination of two of these as hereinafter provided . 

§ 37. Limitation. Such corporation shall not adopt as a part of its 
name the words " bank , "  " trust , " " trust company , "  " savings , "  
' ' investment , "  ' ' insurance , ' '  " assurance , ' '  ' ' loan , ' '  or ' ' syndicate , ' '  
or either of them, or similar ones. Such corporation shall not 
assume the name of any other company doing business within the 
United States , at the time of its organizat ion , or within two years 
prior thereto , or a name so similar to that of any such company as 
to be mistaken for it ; but a reorganized corporation may continue to 
use its own name ; and the use of any name in violation of this 
Act ,  may be enj oined at the suit of the Attorney - General of the 
United States or of a party having a prior lawful right to such name,  
in any court within the United States having equitable jurisdiction , 
although a Certificate of Incorporation under such name may have 
been issued by the officer authorized to issue the same. 

§ 38. Chante. The corporate name may be changed as provided in  
sections 92 -94 .  

7 .  Reg£stered Office . 

§ 39. Nttmlty and Purpose. Such corporation shall have and keep 
continuously a registered office within the United States , which 
shall be deemed to be its post office address , and that of its officers 
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and directors, to which and to whom all communications and

notices, except notices of meetings may be addressed.

§ 40. Location and Agent in Charge. The location of such office by

town or city, street and number, if any, shall be set forth in the

Agreement of Association. Such office shall be deemed to be at

all times in charge of the registered agent, who shall, to all intents

and purposes, and for all the purposes of this Act, be held to be

the agent of such corporation for receiving such notices and com-

munications.

§ 41. Record of. Notice of the situation of such registered office,

and of any change therein, shall be given to the Commissioner of

Corporations, and recorded by him. Until such notice is given the

corporation shall not be deemed to have complied with the pro-

visions of this Act with respect to having a registered office.

8. Capital Stock.

§ 42. Necessity. Such corporation shall have such an authorized

amount of capital stock, not less than ten thousand dollars, div-

ided into transferable shares, of not less than ten dollars each, as

may be stated in the Agreement of Association.

§ 43. Classes. Such company may create and issue two or more

classes of stock, with such designations, preferences, and voting

powers, or restrictions or qualifications thereof, or restrictions upon

the sale or transfer, as shall be stated in the Agreement of Asso-

ciation, and may increase or decrease the same, or any class thereof

as is provided in section 95.

§ 44. Redemption. Any class of stock may be made subject to

redemption at not less than par, under such conditions and

restrictions, and at such time and place as may be fixed in the

Agreement of Association, provided, that at the time of redemption

the debts and liabilities of the corporation shall not exceed the

amount of the unredeemed capital of the corporation.

§45. Issue of. (1.) Amount,—At least fifty per cent of the

amount authorized shall be subscribed or taken, and at least ten

per cent shall be paid, and certificate thereof filed before commenc-

ing business, as provided in section 81; the remainder thereof may

be subscribed and paid at such times, and In such amounts as the

needs of the corporation may require; but when the total amount

is subscribed, and also when the total amount is paid, such facts

shall be certified to the Commissioner of Corporations in the man-

ner, and stating the things, required by section 81.
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and directors , to which and to whom all communications and 
notices , except notices of meetings may be addressed . 

§ 40. Location and Agent In Charge. The location of such office by 
town or city , street and number , if any , shall be set forth in the 
Agreement of Association . Such office shall be deemed to be at 

all times in charge of the registered agent , who shall , to all intents 
aud purposes , and for all the purposes of this Act, be held to be 
the agent of such corporation for receiving such notices and com -
munications . 

§ 41. Record of. Notice of the situation of such registered office , 
and of any change therein , shall be given to the Commissioner of 
Corporations , and recorded by him . Until such notice is given the 
corporation shall not be deemed to have complied with the pro ­
visions of this Act with respect to having a registered office. 

8. Capital Stock . 

§ 42. Necessity. Such corporation shall have such an authorized 
amount of capital stock , not less than ten thousand dollars , div ­
ided into transferable shares , of not less than ten dollars each, as 
may be stated in the Agreement of Association . 

§ 43. Classes. Such company may create and issue two or more 
classes of stock , with such designations , preferences , and voting 
powers , or restrictions or qualifications thereof, or restrictions upon 
the sale or transfer, as shall be stated in the Agreement of Asso ­
ciation , and may increase or decrease the same , or any class thereof 
as is provided in section 95. 

§ 44. Redemption. Any class of stock may be made subject to 
redemption at not less than par , under such conditions and 
restrictions ,  and at such time and place as may be fixed in the 
Agreement of Association ,  provided, that at the time of redemption 
the debts and liabilities of the corporation shall not exceed the 
amount of the unredeemed capital of the corporation . 

§ 45. Issue of. ( 1. ) Amount,-At least fifty per cent of the 
amount authorized shall be subscribed or taken , and at least ten 
per cent shall be paid , and certificate thereof filed before commenc ­
ing business , as provided in section 81 ; the remainder thereof may 
be subscribed and paid at such times , and in such amounts as the 
needs of the corporation may require ; but when the total amount 
is subscribed , and also when the total amount is paid , such facts 
shall be certified to the Commissioner of Corporations in the man -
ner , and stating the things , required by section 81. 
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(2.) Consideration,—Stock may be issued in fulfillment of any

contract of subscription or purchase, subject to payment in money,

property, services, or expenditures, as hereinafter provided; but if

otherwise than in money provision must be made therefor in the

Agreement of Association.

§ 46. Payment. Every share shall be deemed to, and shall, be

held subject to the payment of its par value in cash, unless before

the issuance thereof a contract shall be filed in the registered office

of the corporation which shall truly and fully disclose in detail the

real parties in interest, the parties to whom such stock is issued or

to be issued, and the consideration therefor, whether the same be

property, services, expenditures or otherwise. Such contract shall

be open during regular hours to the inspection of any one, and a

copy thereof shall be furnished by the registered agent to any one

requesting who advances the cost of copying at a rate not exceed-

ing ten cents per one hundred words.

§ 47. Issue of Stock and Bonds for Overvalued Property. Contracts of

subscription to, or purchase of, stock, bonds or debentures, from

the corporation or its representatives, before or after incorporation,

whereby stock, bonds or debentures are to be issued at less than

par value in exchange for money, property, services, or expendi-

tures, or are to be paid in overvalued property, services or expend-

itures, shall be void, and such stock, bonds, and debentures, shall

be deemed to be issued to such subscriber or purchaser, subject to

the payment by him of the full par value in cash less the reason-

able value of such property, services or expenditures, or other con-

sideration received by the corporation. Such subscriber or pur-

chaser, and the officers who authorize or issue the same shall be

liable to the corporation, or any creditor, or the receiver, or a bona

fide purchaser thereof for any damage sustained thereby.

§ 48. Judgment of Directors to Control. The judgment of the direc-

tors, acting in good faith, after full investigation, and exercised

with the reasonable care of prudent business men, as to the fair

value of such property, services, expenditures, or other consider-

ation, received by such corporation, if all the provisions of this

Act relating to such issue are fully complied with, shall be final

and conclusive upon all parties; but not otherwise.

§ 49. Bonds With Voting Power. Any such corporation may issue

bonds and debentures secured by mortgage or otherwise, with voting

powers to the holders thereof equal to those of stockholders, if pro-
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( 2 . )  Gmsideration ,-Stock may be issued in fulfillment of any 
contract of subscription or purchase , subject to payment in money, 
property , services , or expenditures , as hereinafter provided ; but if  
otherwise than in money provision must be made therefor in the 
Agreement of Association . 

§ 46. Payment. Ev�ry share shall be deemed to , and shall , be 
held subj ect to the payment of its par value in cash , unless before 
the issuance thereof a contract shall be filed in the registered office 
of the corporation which shall truly and fully disclose in detail the 
real parties in interest , the parties to whom such stock is issued or 
to be issued , and the consideration therefor , whether the same be 
property , services , expenditures or otherwise. Such contract shall 
be open during regular hours to the inspection of any one , and a 
copy thereof shall be furnished by the registered agent to any one 
requesting who advances the cost of copying at a rate not exceed ­
ing ten cents per one hundred words. 

§ 47 . lssut of Stock and Bonds for Overvalued Property. Contracts of 
subscription to , or purchase of, stock , bonds or debentures , from 
the corporation or its representat ives , before or after incorporation , 
whereby stock , bonds or debentures are to be issued at less than 
par value in exchange for money , property , services , or expendi ­
tures ,  or are to be paid in overvalued property , services or expend ­
itures , shall be void , and such stock , bonds , and debentures , shall 
be deemed to be issued to such subscriber or purchaser , subj ect to 
the payment by h im of the full par value in cash less the reason ­
able value  of such property , services or expenditures ,  or other con ­
sideration received by the corporation . Such subscriber or pur ­
chaser ,  and the officers who authorize or issue the same shall be 
liable to the corporation , or any creditor , or the receiver , or a bona 
fide purchaser thereof for any damage sustained thereby . 

§ 48. Judgment of Directors to Control .  The j udgment of the direc ­

tors , acting in  g-ood fai th ,  after fu l l  i nves tigation , and exerci sed 
with the reasonable care of prudent business men ,  ::ts to the fair 
value of such property , service s ,  expend i tures , or other consider ­

atio n ,  received by such corporation , if all the prov is ions of this 
Act relating to such issue are ful ly  complied with , shall be final 
and conclusive upon al l  part i es ; but not otherwise.  

§ 49 . Bonds with Voting Power.  Any such corporation may issue 
bonds and debentures secured by mortgage or otherwise , with voting 
powers to the holders thereof equal to those of stockholders , i f  pro -
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m

vision is made therefor, and the conditions, circumstances, and

manner of issuing the same are fully set forth in the Agreement of

Association and are not otherwise inconsistent with the provisions

of this Act.

9. Shares.

§ 50. Nature of Shares. The shares of stock in every such corpora-

tion shall be personal property, in the nature of choses in action, and

be considered goods, wares and merchandise within the provisions

of statutes of frauds, but not otherwise. They shall be deemed to

represent an interest in the franchise to be a corporation and to

engage in national commerce under the provisions of this Act,

granted by the government of the United States, and shall be sub-

ject to the control thereof, and exempt, except as herein provided,

from any burden, control, or modification by the government of any

other state.

§ SI. Transferable. Unless otherwise provided in this Act or in

the Agreement of Association, or amendments thereof, expressly

making limitations upon the transferability of shares, such shares

shall be transferable as hereinafter provided in section 158.

§ 52. Certificates Of StOCk. (1.) Recitals in general—Shares of

stock shall be evidenced by a certificate of stock. Such certificate,

shall specify the amount of the capital stock authorized to be issued

by said corporation, the amount of each class, the amount of each

class issued for cash, the amount of each class issued for other con-

sideration, the par value of each share, the location of the regis-

tered office, and shall have written, printed, or stamped thereon the

provisions as to the voting powers and preferences, and any limita-

tion upon the right to transfer the same, contained in the Agree-

ment of Association.

(2.) As to consideration,—Each certificate shall state whether it

is issued for money, property, services, expenditures or other con-

sideration, and whether it is fully paid or not. If not issued for

money, such certificate shall have written, printed or stamped on

its face a statement that it has been issued in accordance with a

contract filed in the registered office open to inspection as provided

in section 46.

(3.) As to payment,—If the stock is not fully paid at the time of

its issue, there shall be written, printed or stamped upon each cer-

tificate thereof," per cent paid up, balance payable as

demanded by the directors," or otherwise, in accordance with the

-
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• 
v1s1on is made therefor, and the conditions,  circumstances , and 
manner of issuing the same are fully set forth in the Agreement of 
Association and are not otherwise inconsistent with the provisions 
of this Act .  

9. Shares. 

§ 50. Nature of Sharts. The shares of stock in every such corpora ­
tion shall be personal property , in the nature of choses in action , and 
be considered goods ,  wares and merchandise within the provisions 
of statutes of frauds , but not otherwise. They shall be deemed to 
represent an interest in the franchise to be a corporation and to 
engage in national commerce under the provisions of this Act , 
granted by the government of the United States , and shall be sub ­
ject to the con trol thereof , and exempt , except as herein provided , 
from any burden , control . or modification by the government of any 
other state . 

§ 51. Transferable. Unless otherwise provided in  this Act or in 
the Agreement of Association , or amendments thereof, expressly 
making limitations upon the transferability of shares , such shares 
shall be transferable as hereinafter provided in section 158 .  

§ 52. Certificates of  Stock. ( 1 . )  Recitals in general ,-Shares of 
stock shall be evidenced by a certificate of stock . Such certificate , 
shall specify the amount of the capital stock authorized to be issued 
by said corporation , the amount of each class , the amount of each 
class issued for cash , the amount of each class issued for other con ­
sideration , the par value of each share , the location of the regis ­
tered office , and shall have written , printed , or stamped thereon the 
provisions as to the voting powers and preferences , and any limita ­
tion upon the right to transfer the same , contained in  the Agree ­
ment of Association. 

(2 . ) As to consideration ,-Each certificate shall state whether it  
is issued for money , property , services , expenditures or other con ­
sideration , and whether it is fully paid or not . If not issued for 
money , such certificate shall have written , printed or stamped on 
its face a statement that it has been issued in accordance with a 
contract filed in the registered office open to inspection as provided 
in section 46. 

( 3 . ) As to payment ,-!£ the stock is not fully paid at the time of 
its issue , there shall be written , printed or stamped upon each cer -
tificate thereof , " _ _ _ _  per cent paid up, balance payable as 
demanded by the directors , ' '  or otherwise , in accordance with the 
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facts and terms of issue; and as further payments are made, the

certificate shall be stamped accordingly.

(4.) Execution,—Each certificate shall be executed by the cor-

poration in its corporate name, under the corporate seal, and signed

by the President and Secretary, and certify the number of shares

which it represents.

5.) Forgery of,—The provisions of section 5415 of the Revised

Statutes of the United States relating to forging and counterfeiting

national bank notes shall apply to the forging or counterfeiting of

the certificates, bonds, debentures, or other securities of corpora-

tions formed under this Act.

10. By-laws.

§ 53. Necessity. Such corporation shall, subject to the provisions

of section 71 of this Act, at the organization meeting, adopt by-

laws for the management of its property and the regulation of its

affairs.

§ 54. Subjects that may be Regulated. The by-laws must be reason-

able, consistent with this Act, and the laws of the United States,

and may provide for the location of offices other than the reg-

istered office; the form, description, and custody of the corporate

seal; the order of the issue, and the numbering of the certificates,

and the record thereof; the registration and transfer of shares, and

the surrender and cancellation of the old certificates; the issue of

new certificates, including those issued in place of others lost or

destroyed; the making of calls, the time of payment thereof, and

the forfeiture or sale of shares for non-payment; the disposition of

treasury stock; the books and records to be kept and the custodians

thereof; the time, place, calling, notice, quorum, conduct, parlia-

mentary rules, order of business, and minutes of, and lists of share-

holders, voting, and proxies at, stockholders' meetings; number,

qualifications, classes, term, election, meetings, quorum, order of

business, powers, duties, compensation, records, removals, resigna-

tions, and vacancies of directors; standing or executive committees

and their duties; the enumeration, title, qualifications, selection,

term, duties, compensation, removal, and vacancies, of officers and

agents; the closing of books before dividend and election days; the

manner of declaring, notifying, and paying of dividends; the

amount of working capital; the limits of indebtedness; the establish-

ment of reserve or sinking funds; the disposition of surplus; the

place of deposit of funds; penalties, not exceeding twenty dollars,
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facts and terms of issue ; and as further payments are made , the 
certificate shall be stamped accordingly. 

( 4. ) Execution , -Each certificate shall be executed by the cor ­
poration in its corporate name , under the corporate seal , and signed 
by the President and Secretary , and certify the number of shares 
which it represents . 

5 . ) Forgery ol,-The provisions of section 5415  of the Revised 
Statutes of the United States relating to forging and counterfeiting 
national bank notes shall apply to the forging or counterfeiting of 
the certificates , bonds, debentures , or other securities of corpora ­
tions formed under this Act. · 

10. By -laws. 
§ 53. Necmity. Such corporation shall , subject to the provisions 

of section 71 of this Act, at the organization meeting , adopt by ­
laws for the management of its property and the regulation of its 
affairs. 

§ 54. Subjects that may be Regulated. The by - laws must be reason ­
able , consistent with this Act , and the laws of the United States , 
and may provide for the location of offices other than the reg ­
istered office ; the form , description , and custody of the corporate 
seal ; the order of the issue , and the numbering of the certificates , 
and the record thereof ; the registration and transfer of shares , and 
the surrender and cancellation of the old certificates ; the issue of 
new certificates , including those issued in place of others lost or 
destroyed ; the making of calls,  the time of payment thereof , and 
the forfeiture or sale of shares for non - payment ; the disposition of 
treasury stock ; the books and records to be kept and the custodians 
thereof ; the time , place , calling , notice , quorum , conduct , parlia ­
mentary rules , order of business , and minutes of,  and lists of share ­
holders , voting,  and proxies at , stockholders ' meetings ; number, 
quali fications , classes , term , election,  meetings , quorum , order of 
business , powers , duties , compensation , records , removals ,  resigna ­
tions,  and vacancies of directors ; standing or executive committees 
and their duties ; the enumeration , title ,  quali fications , selection , 
term, duties , compensation , remov�l ,  and vacancies , of officers and 
agents ; the closing of books before div idend and election days ; the 
manner of declaring , notifying, and paying of dividends ; the 
amount of working capital ; the limits of indebtedness ; the establish ­
ment of reserve or sinking funds ; the disposition of surplus ; the 
place of deposit of funds ; penalties , not exceeding twenty dollars , 
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for the violation of such by-laws; and method of amending by-laws.

§ 55. Effect. The shareholders and officers shall be bound by

the provisions of the by-laws properly adopted, and shall be

deemed to have knowledge of their contents. Third parties not

having knowledge thereof shall not be affected thereby.

§ 56. Power to Make. The power to adopt and amend by-laws

shall be vested in the shareholders as provided in sections 71,

and 101.

IV. FORMATION.

§ 57. Steps tO be Taken. The steps in the formation of such cor-

poration include, or may include, the Preliminary Association, the

Promotion, the Organization, the Incorporation, and Commencing

Business.

1. Association.

§ 58. Incorporators. Any number, not less than seven, of natural

persons, at least three of whom reside within the United States,

and who are under no legal disability by the law of their domicile,

may form a corporation under the provisions of this Act, for the

purpose of engaging in national commerce.

§ 59. Agreement Of Association. Such persons undertaking to form

such a corporation shall make and execute a written Agreement of

Association which shall state—

(l.) Agreement,—That the subscribers thereto associate them-

selves with the intention of forming such a corporation.

(2.) Name,—The name assumed by such corporation.

(3.) Location,—The location by state, county, city, street and

number if any, of the registered office.

(4.) Stock,—The total authorized amount of capital stock which

shall not be less than shall, together with the bonds, debentures or

other obligations proposed to be issued, be reasonably sufficient to

accomplish the purposes for which the corporation is to be formed;

and the Commissioner of Corporations shall not approve, nor shall

the Secretary of Commerce and Labor issue a Certificate of Incor-

poration, upon organization papers in which the amount of author-

ized stock stated shall appear altogether inadequate to accomplish

the purposes of said corporation.

(5.) Stock to be issued,—The amount of capital stock which is

then to be issued, with which to commence business and which

shall not be less than fifty per cent of the amount authorized.
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for the violation of such by - laws ; and method of amending by- laws. 

§ SS. Efftd. The shareholders and officers shall be bound by 
the provisions of the by - laws properly adopted , and shall be 
deemed to have knowledge of their contents . Third parties not 
having knowledge thereof shall not be affected thereby. 

§ 56. Power to Make. The power to adopt and amend by - laws 
shall be vested in the shareholders as provided in sections 7 1 ,  
and 101 .  

IV .  FORMATION . 

§ S7. Steps to be Taken. The steps in the formation of such cor · 
poration include, or may include , the Preliminary Association , the 
Promotion , the Organization , the Incorporation , and Commencing 
Business . 

1 .  Association . 

§ 58. lncorporators. Any number , not less than seven , of natural 
persons , at least three of whom reside within the United States , 
and who are under no legal disability by the law of their domicile , 
may form a corporation under the provisions of this Act, for the 
purpose of engaging in national commerce. 

§ S9. Agreement of Association . Such persons undertaking to form 
such a corporation shall make and execute a written Agreement of 
Association which shall state-

( 1 . )  Agreement, -That the subscribers thereto associate them ­
selves with the intention of forming such a corporation . 

( 2 . ) Name, -The name assumed by such corporation. 
(3 .)  Location , -The location by state , county , city , street and 

number if any , of the registered office . 
(4 . ) Stock , -The total authorized amount of capital stock which 

shall not be less than shall , together with the bonds , debentures or 
other obligations proposed to be issued , be reasonably sufficient to 
accomplish the purposes for which the corporation is to be formed ; 
and the Commissioner of Corporations shall not approve , nor shall 
the Secretary of Commerce and Labor issue a Certificate of Incor­
poration , upon organization papers in  which the amount of author ­
ized stock stated shall appear altogether inadequate to accomplish 
the purposes of said corporation. 

( 5 . ) Stock to be issued,-The amount of capital stock which is 
then to be issued , with which to commence business and which 
shall not be less than fifty per cent of the amount authorized . 
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(6.) Minimum subscription,—The minimum amount of stock to

which subscription or purchase then is, or is to be, invited, and

which shall be reckoned exclusively of any amount payable other-

wise than in money. If no amount is named, it shall be presumed

to be the amount with which it is proposed to commence business.

(7.) Number of shares,—The number of shares into which the

authorized capital stock is to be divided, and the par value thereof.

(8.) Classes of stock,—If there are to be two or more classes of

shares, of bonds or debentures with voting power are to be issued,

the amount and description of each, with a statement of the terms,

conditions and preferences, upon which they are to be created,

issued, held or voted upon.

(9.) Restrictions on transfer,—If any restrictions are to be

placed upon the transfer of any shares or any class of shares, other

than herein provided, the same shall be fully set forth.

(10.) Redemption of stock,—What, if any, class of stock shall be

subject to redemption, and if any, the amount, method, and date

thereof.

(11.) Directors,—The number of directors; and if they are to

be classified as to their terms of office, or any of them are to be

elected by particular shareholders or bondholders, the classification

and the conditions thereof shall be specified.

(12.) Nature of business,—The nature of the national commerce

in which such company proposes to engage, specifying whether the

same is to be a transportation, transmission, or trading corporation,

or more than one of these, subject to section 85 (8).

(13.) Transportation,—If the same is to be a transportation, or

transmission corporation, there shall also be stated the nature and

character of the work to be constructed, purchased, leased, owned,

maintained, operated, or controlled, in anyway directly or indirectly,

together with the names of the terminal places thereof, the states

and counties into or through which it passes or is to pass, and the

principal cities reached thereby. Also, whether or not such cor-

poration proposes to exercise the power of eminent domain. Also

the method or methods, or the means of propulsion, or forces or

devices used or to be used in conducting or carrying on such

transportation or transmission business. Also whether or not such

corporation proposes to engage in or carry on, domestic transpor-

tation or transmission, within the states through which its lines

may be constructed, subject to the laws of such states.
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( 6.) Minimum subscnption,-The minimum amount of stock to 

which subscription or purchase then is,  or is to be, invited , an d 

which shall be reckoned exclusively of any amount payable other ­

wise than in money . If no amount is named , it shall be presumed 

to be the amount with whic h it  is proposed to commence business . 
( 7 . ) Number of sltares,-The number of shares into which the 

authorized capital stock is to be divided , and the par value thereof . 
( 8 . ) Classes of sfock ,-If there are to be two or more classes of 

shares , or bonds or debentures w ith voting power are to be issued , 
the amount and description of eac h ,  with a statement of the terms, 
conditions and preferences, upon which they are to be created , 
issued , held or voted upon . 

( 9 . ) Restn"ctions on transler,-1£ any restrictions are to be 
placed upon the transfer of any shares or any class of shares , other 
than herein provided , the same shall be fully set forth. 

( 10 . ) Redemption of stock ,-What , i f  any , class of stock shall be 
subject to redemption , and i f  any , the amount , method , and date 
thereof. 

( 1 1 . ) Directors ,-The number of directors ; and if they are to 
be classified as to their terms of office , or any of them are to be 

elected by particular shareholders or bondholders , the classification 
and the conditions thereof shall be specified . 

( 1 2 . ) Nature of business ,-The nature of the national commerce 
in which such company proposes to engage , specifying whether the 
same is to be a transportation , transmission , or trad ing corporation , 
or more than one of these , subject to section 85 ( 8 ) . 

( 1 3 . ) Transporfation , -1£ the same is to be a transportation , or 
transmission corporation , there shall also be stated the nature and 
character of the work to be constructed , purchased , leased , owned , 
maintained , operated , or controlled , in any way directly or indirectly , 
together with the names of the terminal places thereof , the states 
and counties into or through which it  passes or is to pass , and the 
principal cities reached thereby . Also , whether or not such cor ­
poration proposes to exercise the power of eminent domain .  Also 
the method or methods,  or the means of propulsion , or forces or 
devices used or to be used in conducting or carrying on such 
transportation or transmission business . Also whether or not such 
corporation proposes to engage in or carry on , domestic transpor­
tation or transmission , within the states through which its l ines 
may be constructed , subject to the laws of such states . 
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(14.) Trading,—If the same is a trading corporation, the nature

of the trading to be carried on, together with the location, charac-

ter and description of any business, plant, factory, farm, or estab-

lishment of any kind whatever, to be constructed, purchased, leased,

owned, maintained, operated, or controlled in any way directly or

indirectly, by or in connection with, or as producing, or requiring

the products or materials dealt in, or to be dealt in, by such trading

corporation.

(15.) Other business,—The nature, location, and description of

any other business, plant, factory, farm, or establishment of any

kind whatever to be engaged in, owned, maintained, operated, or

controlled, in any way directly or indirectly, by or in connection

with such corporation.

(16.) Other provisions,—Any provision which the incorporators

may choose to insert for the regulation of the business, the conduct

of the affairs, the plan of the financial organization, or the govern-

ment of the corporation, or defining, limiting or regulating the

powers of the same, or the stockholders, or any class thereof, or

the directors, not inconsistent with the provisions of this Act or of

the Constitution and laws of the United States; but if such provi-

sions are not so set forth in the Agreement of Association or an

amendment duly made thereto, they shall be void and of no effect.

(17.) Duration,—The duration of the corporate life, which

shall not be more than 100 years.

(18.) Names of signers,—The names and post office addresses

of those who sign this Agreement of Association, (hereinafter called

incorporators), the number and class of shares, bonds or debentures

subscribed for by each, which shall not be less than one share by

each, and not less than three thousand dollars in all.

§ 60. Execution Of Agreement. The agreement of Association shall

be signed in person by the incorporators named therein, who shall

acknowledge the same before a judge of some court of record, or a

notary public, and a certificate of such acknowledgment under the

seal of the court or officer taking the same, shall be attached

thereto.

§ 61. Functions of Incorporators. Without excluding others who

forward or participate in the formation of the corporation, the incor-

porators shall be deemed promoters, and until the holding of the organ -

ization meeting, may have direction of the affairs and the organi-

zation of the corporation, and may take steps not inconsistent with
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(14 . ) Trading,- If the same is a trading corporation , the nature 

of the trading to be carried on , together with the location , charac ­

ter and description of any business , plant , factory , farm , or estab ­
lishment of any kind whatever , to be constructed , purchased , leased , 

owned , maintained , operated , or controlled in any way directly or 

indirectly , by or in connection with , or as produc ing , or requiring 

the products or materials dealt in ,  or to be dealt in , by such trading 
corporation . 

( 15 . ) Otlzer business ,-The nature , location , and deseription of 

any other business , plant, factory, farm , or establishment of any 

kind whatever to be engaged in , owned , maintained , operated , or 

controlled , in any way directly or indirectly , by or in connection 

with such corporation . 
(16 . ) Other provisions,-Any provision which the incorporators 

may choose to insert for the regulation of the business , the conduct 

of the affairs , the plan of the financial organization , or the govern ­
ment of the corporation , or defining , l imiting or regulating the 
powers of the same , or the stockholders , or any class thereof,  or 
the directors , not inconsistent with the provisions of this Act or of 
the Constitution and laws of the United States ; but i f  such provi ­
sions are not so set forth in the Agreement of Association or an 
amendment duly made thereto , they shall be void and of no effect . 

( 1 7 . ) Duration ,-The duration of the corporate life ,  which 
shall not be more than 100 years . 

( 1 8 . ) Names of signers , - The names and post office addresses 
of those who sign this Agreement of Association , ( hereinafter called 
incorporators) ,  the number and class of shares , bonds or debentures 
subscribed for by each , which shall not be less than one share by 
each , and not less than three thousand dollars in all . 

§ 60. Execution of Agreement. The agreement of Association shall 
be signed in person by the incorporators named therein , who shall 
acknowledge the same before a judge of some court of record , or a 
notary public , and a certificate of such acknowledgment under the 
seal of the court or officer taking the same , shall be attached 

thereto . 
§ 61. Functions of lncorporators. Without excluding others who 

forward or participate in the formation of the col-poration , the incor ­
porators shall be deemed promoters , and until the holding of the organ ­
ization meeting , may have direction of the affairs and the organi ­
zation of the corporation , and may take steps not inconsistent with 
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this Act to secure the proposed issue, subscription or purchase of

the stock of the corporation, and subject to the provisions of section

63 such agreements, contracts and engagements thereof shall be

binding upon the corporation.

§ 62. Subscription and Allotment Without excluding other methods

of application or subscription made before or after incorporation,

books may be opened by the incorporators or directors, for receiving

subscriptions to the shares, bonds or debentures, at such time and

place, and upon such notice as they may deem expedient; the

names and addresses of the subscribers with the amount of the sub-

scription of each shall be entered therein; when the minimum sub-

scription provided for in the Agreement of Association is obtained the

organization meeting may be called as provided in section 70. If

more than the minimum subscription is obtained, the incorporators

or directors may make allotment among those that have applied as

they, in their discretion, deem to be for the best interests of the cor-

poration. Notice of the allotment made shall be given immediately,

personally, or by mail postpaid, to those to whom shares have been

allotted.

2. Promotion.

§ 63. Preliminary Promotion Agreements. Every promoter is in a

fiduciary relation towards the corporation which he is engaged in

promoting. He may not sell or let his property, or property in

which he has an interest, to the corporation, and may not be inter-

ested in any contract with the corporation, unless at a general meet-

ing of the shareholders of the corporation before the completion of

the purchase, lease, or contract a full and fair disclosure is made

that he is the vendor or lessor or has an interest in the property or

in the contract, and of the nature and amount of that interest. Any

such contract as aforesaid with respect to which such disclosure is

not made shall be voidable at the option of the corporation. A

promoter may not retain for his own use any profit or remuneration

whether in money, shares or otherwise, arising out of, or received

by him in connection with, the promotion of the corporation or in

consideration of services rendered by him in the course of such

promotion, unless at a general meeting of the corporation full and

fair disclosure has been made of the nature and amount of that profit

or remuneration, and the corporation has by formal resolution

assented thereto after such disclosure. Every promoter shall be

liable to account to the corporation for the amount or value of any
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this Act to secure the proposed issue , subscription or purchase of 

the stock of the corporation , and subj ect to the provisions of section 

63 such agreements , contracts and engagements thereof shall be 

binding upon the corporation . 

§ 62. Subscription and Allotment. Without excluding other methods 

of application or subscription made before or after incorporation , 

books may be opened by the in corporators or directors , for receiving 

subscriptions to the shares , bonds or debentures , at such time and 

place , and upon such notice as they may deem expedient ; the 

names and addresses of the subscribers with the amount of the sub ­

scription of each shall be entered therein ; when the minimum sub ­
scription provided for in the Agreement of Association is obtained the 

organization meeting may be called as provided in section 70. If 

more than the minimum subscription is obtained , the incorporators 

or directors may make allotment among those that have applied as 

they , in their discretion , deem to be for the best interests of the cor ­

poration . Notice of the allotment made shall be given immediately, 
personally , or by mail postpaid , to those to whom shares have been 

allotted . 
2. Promotion . 

§ 63. Preliminary Promotion Agreements. Every promoter is in a 

fiduciary relation towards the corporation which he is engaged in 

promoting. He may not sell or let his property , or property in 

which he has an interest , to the corporation , and may not be inter­
ested in any contract with the corporation , unless at a general meet ­
ing of the shareholders of the corporation before the completion of 

the purchase , leasP. , or contract a full and lair disclosure is made 
that he is the vendor or lessor or has an interest in the property or 

in the contract , and of the nature and amount of that interest . Any 
such contract as aforesaid with respect to which such disclosure is 
not made shall be voidable at the option of the corporation . A 
promoter may not retain for his own use any profit or remuneration 
whether in money , shares or otherwise , arising out of , or received 
by him in connection with , the promotion of the corporation or in  

consideration of services rendered by him in the course of such 
promotion , unless at a general meeting of the corporation full and 

lair disclosure has been made of the nature and amount of that profit 
or remuneration , and the corporation has by formal resolution 
assented thereto after such disclosure . Every promoter shall be 

liable to account to the corporation for the amount or value of any 
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secret profit or remuneration, and to repay the same to the corpora-

tion with interest as the court may direct. Subject to the foregoing,

and the provisions of sections 45 to 48, and 81 to 83, the agree-

ments, contracts and engagements of the promoters, shall, when

accepted, adopted, ratified or acted upon with full knowledge of

their provisions by said corporation, become binding thereon as

of the date when made by the promoter.

§ 64. Prospectus to be Issued. If the public is or is to be invited to

subscribe for, or purchase, any part of the stock, bonds, or deben-

tures proposed to be issued by such corporation, a prospectus of

said corporation shall be prepared and issued under the circum-

stances and conditions following.

§65. Definition Of Terms. (1.) Prospectus shall include every

prospectus, announcement, circular, advertisement, or notice of

every kind whatever issued in any manner or form whatever, by or

on behalf of any corporation organized, or to be organized, or by or

on behalf of any person engaged or interested in the formation

of such corporation, under this Act, with a view of obtaining, or

directly or indirectty inviting subscriptions to, or purchase of,

shares, bonds, or debentures, in such corporation, except such as

may be issued to and invite only existing members of such corpor-

ation to subscribe for further shares, bonds, or debentures.

(2.) Vendor Shall include every person who has entered into

any contract, absolute or conditional, for the sale, purchase, letting

or subletting, or for any option therefor, of any property to be

thereby acquired by the corporation, when the purchase money is

not fully paid at the date of the issue of the prospectus, or any part

of such purchase money is to be paid by, or out of the proceeds of,

the subscription invited by the prospectus, or the fulfillment of the

said contract in any way depends on such subscription, or the

results thereof.

(3.) Material fact,—Every contract or fact which relates to the

corporation or its affairs, or the promoters, vendors, officers, or the

subscription, is to be deemed to be material, if it would influence

the judgment of a prudent investor in determining whether he

would participate in the subscription invited by the prospectus

unless such contract was made, or fact occurred, more than two

years before the issue of such prospectus.

§ 66. Contents Of Prospectus. Every prospectus shall state:—

(1.) The contents in full of the Agreement of Association.
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secret pro/ii or remuneration , and to repay the same to the corpora­
tion with interest as the court may direct. Subject to the foregoing, 
and the provisions of sections 45 to 48 , and 81  to 83 , the agree ­
ments , contracts and engagements of the promoters , shall , when 
accepted , adopted , ratified or acted upon with full knowledge of 
their provisions by said corporation , become binding thereon as 
of the date when made by the promoter. 

§ 64. Prospectus to be Issued. If the public is or is to be invited to 
subscribe for , or purchase , any part of the stock, bonds , or deben -
tures proposed to be issued bv such corporation , a prospectus of 
said corporation shall be prepared and issued under the circum -
stances and conditions following . 

§ 65. Definition of Terms. ( 1 . ) Prospectus shall include every 
prospectus , announcement ,  circular , advertisement , or notice of 
every kind whatever issued in any manner or form whatever, by or 
on behalf of any corporation organized , or to be organized , or by or 
on behalf of any person engaged or interested in the formation 
of such corporation , under this Act , with a view of obtaining, or 
directly or indirectly inviting subscriptions to , or purcha!>e of,  
shares , bonds , or debentures , in such corporation , except such as 
may be issued to and invite only existing members of such corpor ­
ation to subscribe for further shares , bonds.  or debentures . 

(2 . ) vendor Shall include every person who bas entered into 
any contract , absolute or conditional , for the sale , purchase , letting 
or subletting , or for any option therefor, of any property to be 
thereby acquired by the corporation , when the purchase money is 
not fully paid at the date of the issue of the prospectus ,  or any part 
of such purchase money is to be paid bv, or out of the proceeds of, 
the subscription invited by the prospectus ,  or the fulfillment of the 
said contract in any way depends on such subscription , or the 
results thereof. 

( 3 . ) Malen"al fact,-Every contract or fact which relates to the 
corporation or its affairs , or the promoters , vendors , officers , or the 
subscription ,  is to be deemed to be material , if it would influence 
the judgment of a prudent investor in determining wh1:ther he 
would participate in the subscription invited by the prospectus 
unless such contract was made , or fact occurred , more than two 
years before the issue of such prospectus .  

§ 66 .  Contents o f  Prospectus. Every prospectus shall state : ­
( 1 . )  The contents in full of the Agreement of Association . 
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(2.) The number of shares fixed as qualifications of a director,

if different from amount provided in section 23.

(3.) As to promoters,—The names and addresses • of the pro-

moters and directors or proposed directors; the number of shares,

bonds, or debentures held or agreed to be taken by them respec-

tively, and whether wholly or partly paid up; also full particulars of

the nature and extent of the interest, if any, of every director or

proposed director in the promotion of, or in the property acquired

or to be acquired, by the corporation.

(4.) As to preliminary expenses,—The total amount or estimated

amount of preliminary expenses connected with the formation of the

company, issuing the shares, bonds, or debentures, specifying par-

ticularly the total fees to be paid to the government; the total fees

for legal and expert services; the total cost of preparing, printing,

circulating and advertising the documents used or to be used in

launching the corporation; the total amount paid or to be paid in

any way by any person on behalf of the corporation to incorporators,

promoters, or directors, for becoming such, or to qualify them there-

for, or for services performed or to be performed by any of them.or

for them, in the formation of the corporation; the total amount

of reward, remuneration, or commission with the rate thereof paid,

or to be paid to any one for subscribing, or agreeing to subscribe,

or procuring, or agreeing to procure, subscriptions to, or purchase

of, or underwriting or guaranteeing the sale of, shares, bonds, or

debentures; the total amount of fees, charges, or commissions with

the rate thereof, paid or to be paid to any one in connection with

the acquisition of any kind of property for or on behalf of the cor-

poration; any other expense incurred or to be incurred in the for-

mation of the corporation, and to whom paid or to be paid, and for

what purpose; and if any of said sums, or any part thereof, is to be

paid in shares, bonds, or debentures, the same shall be so indicated,

and the face value thereof given.

(5.) As to stock,—The minimum subscription upon which the

directors will allot the shares, bonds, or debentures subscribed for,

and proceed with the issue thereof; the minimum amount payable

on application and allotment on each share, bond, or debenture;

the number and amount of founders or management shares, if any,

and the nature and extent of the interest the holders thereof are to

have in the property and profits of the corporation; the number and

amount of shares, bonds, or debentures issued or to be issued to

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

0
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

A PROPOSED NA TIONAL INCORPORA TION LA W 63 

( 2 . ) The number of shares fixed as qualifications of a director, 
if different from amount provided in section 23 .  

( 3 . ) As  to promoters, -The names and addresses . o f  the pro -
moters and directors or proposed directors ; the number of shares , 
bonds , or debentures held or agreed to be taken by them respec ­
tively , and whether wholly or partly paid up ; also full particulars of. 
the nature and extent of the interest , i f  any , of every director or 
proposed director in the promotion of , or in the property acquired 
or to be acquired , by the corporation . 

( 4 . ) As to preliminary exj>enses ,-The total amount or estimated 
amount of preliminary expenses connected with the formation of the 
company, issuing the shares , bonds , or debentures , specifying par -
ticularly the total fees to be paid to the government ; the total fees 
for legal and expert services ; the total cost of preparing , printing, 
circulating and advertising the documents used or to be used in 
launching the corporation ; the total amount paid or to be paid in 
any way by any person on behalf of the corporation to incorporators , 
promoters , or directors , for becoming such , or to qualify them there ­
for , or for services performed or to be performed by any of them ,or 
for them, in the formation of the corporation ; the total amount 
of reward , remuneration , or commission with the rate thereof paid , 
or to be paid to any one for subscribing, or agreeing to subscribe ,  
or procuring , o r  a�reeing to procure , subscriptions to , o r  purchase 
of, or underwriting or guaranteeing the sale of, shares , bonds, or 
debentures ; the total amount of fees , charges , or commissions with 
the rate thereof ,  paid or to be paid to any one in connection with 
the acquisition of any kind of property for or on behalf of the cor ­
poration ; any other expense incurred or to be incurred in the for ­
mation of the corporation,  and to whom paid or to be paid , and for 
what purpose ; and if any of said sums , or any part thereof ,  is to be 
paid in shares , bonds , or debentures , the same shall be su indicated , 
and the face value thereof given. 

( 5 . ) As to stock ,-The minimum subscription upon which the 
directors will allot the shares , bonds , or debentures subscribed for ,  
and proceed with the issue thereof ; the minimum amount payable 
on application and allotment on each share , bond,  or debentu re ; 
the number and amount of founders or management shares , if any , 
and the nature and extent of the interest the hol ders thereof are to 
have in the property and profits of the corporation ; the number and 
amount of shares ,  bonds , or debentures issued or to be issued to 
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any one, as fully or partly paid up otherwise than in money, and in

the latter case the extent to which they are so paid up, and in either

case the consideration for which and the person or persons to whom

such shares, bonds, or debentures have been issued, or are pro-

posed or intended to be issued; the amount reserved or to be

reserved for working capital; the application or proposed applica-

tion of the remainder of the issue or proposed issue of the shares,

bonds or debentures, to which subscription is invited. And in case

of a second or subsequent offer of shares, bonds, or debentures, or

invitation to subscribe therefor, the amount before offered for sub-

scription on each previous allotment, with the amount actually

allotted, and the amount paid thereon.

(6.) As toproperty to be acquired,—The names and addresses of

the vendors of any property purchased or acquired by the corpora-

tion, or to be so purchased or acquired, which is to be paid for

wholly or partly out of the issue or proceeds of the issue offered

for subscription by the prospectus; a brief description of the nature

of such property, and its location, if physical property, and whether

any part, and if so, how much, is considered franchise or good will;

the consideration paid or to be paid therefor, specifying whether

any and how much is or is to be in cash, shares, bonds, or deben-

tures, and to whom paid or to be paid, and what part is for fran-

chise or good will; and where there are more than one vendor,

or the corporation is a sub-purchaser, the amount payable in money,

shares, bonds, or debentures to each vendor, separately stating the

sums paid or to be paid to each for franchise, or good will, and for

other property; also the dates of such purchase or acquisition; and

in case such property has been valued or appraised by any one with

a view of purchase by the company the names and addresses of

such appraisers, with the date of the appraisement.

(7.) As to contracts,—The dates of and the names of the parties

to, any material contract directly or indirectly relating to the cor-

poration or to the promotion thereof entered into by the corporation,

or incorporators, promoters, directors, or any person for or on

behalf of it or them or any of them, with any of them or with any

other person whomsoever, within two years before the issue of such

prospectus, whether subject to adoption by the directors or other-

wise; also a reasonable time and place (which shall be the registered

office of the corporation if it is organized), where such contract, if

in writing, may be inspected by any one interested; but this shall
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any one , as fully or partly paid up otherwise than in money, and in 
the latter case the extent to which they are so paid up, and in either 
case the consideration for which and the person or persons to whom 
such shares , bonds , or debentures have been issued , or are pro ­
posed or intended to be issued ; the amount reserved or to be 
reserved for working capital ; the application or proposed applica ­

tion of the remainder of the issue or proposed issue of the shares , 
bonds or debentures, to which subscription is invited . And in case 

of a second or subsequent offer of shares , bonds , or debentures , or 
invitation to subscribe therefor , the amount before offered for sub ­
scription on each previous allotment, with the amount actually 
allotted , and the amount paid thereon . 

( 6 . ) As to property to be acquind,-The names and addresses of 
the vendors of any property purchased or acquired by the corpora­
tion , or to be so purchased or acquired , which is to be paid for 
wholly or partly out of the issue or proceeds of the issue offered 
for subscription by the prospectus ; a brief description of the nature 
of such property , and its location , if physical property , and whether 
any part , and if so , how much , is considered franchise or good will ; 
the consideration paid or to be paid therefor, specifying whether 
any and how much is or is to be in cash , shares , bonds , or deben ­
tures , and to whom paid or to be paid , and what part is for fran ­
chise or good will ; and where there are more than one vendor,  
or the corporation is a sub - purchaser, the amount payable in money , 
shares , bonds , or debentures to each vendor , separately stating the 
sums paid or to be paid to each for franchise , or good will , and for 
other property ; also the dates of such purchase or acquisition ; and 
in case such property has been valued or appraised by any one with 
a view of purchase by the company the names and addresses of 
such appraisers , with the date of the appraisement .  

( 7 . )  As to contracts, -The dates of and the names of  the parties 

to , any material contract directly or ind irectly relating to the cor ­
poration or to the promotion thereof entered into by the corporation , 
or incorporators , promoters , directors , or any person for or on 
behalf <>f it or them or any of them, with any of them or with any 
other person whomsoever , within two years before the issue of such 
prospectus,  whether subject to adoption by the directors or other ­
wise ; also a reasonable time and place ( which shall be the registered 
office of the corporation if it is organized ) , where such con tract , if 
in writing , may be inspected by any one interested ; but this shall 
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not apply to contracts entered into by the corporation after author-

ized to commence business, in the ordinary course of business,

unless shares, bonds, or debentures are to be issued as a consider-

ation or part consideration therefor.

(8.) The names and addresses of the auditors or proposed audi-

tors, if any, of the company.

§. 67. Signing and Filing Prospectus. Every prospectus shall be

signed by every person named therein as a director or proposed

director of such corporation, and shall be filed with the Commis-

sioner of Corporations on or before the date of its issue, which date,

together with the date of filing, shall be stated on the face of said

prospectus; and said prospectus shall not be received and filed by

said Commissioner unless it is so signed and dated.

§ 68. No Waiver Of Conditions Valid. Any condition requiring or

binding an applicant for shares, bonds or debentures to waive, and

any agreement to waive due compliance with sections 64, 65, and

66, or purporting to affect him with notice of any document, con-

tract or matter not specifically referred to in the prospectus shall

be void.

§ 69. Effect Of Failure to Comply. Every prospectus which does not

comply with the provisions of sections 64 to 68, above, shall, if

knowingly or negligently issued by them, be deemed fraudulent on

the part of every promoter, incorporator, director, or manager who

is such at the time of issuing the prospectus, and also every person

who is, by his authority or consent, named in the prospectus as, or

as having agreed to become, a director of the corporation. Such

parties, or any of them, shall be liable to make compensation to

to any person aggrieved by such defective prospectus, unless such

party proves that the matter not disclosed by the prospectus was

unknown, and could not with reasonable diligence have been dis-

covered by him, or the same was due to an honest mistake of fact,

or the aggrieved person had actual notice and knowledge of the

undisclosed matter. Any person subscribing for or taking shares,

bonds, or debentures on the faith of such defective prospectus shall,

unless he has actual knowledge of the facts omitted, be entitled to

rescind, or sue for rescission of his subscription. Nothing herein

shall limit or diminish any liability which any person may incur

under the general law apart from the provisions of this section.

Promoters, officers, directors, and agents violating the foregoing

provisions shall be subject to the penalties imposed in section 181.
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not apply to contracts entered into by the corporation after author ­
ized to commence business , in the ordinary course of business , 
unless shares , bonds ,  or debentures are to be issued as a consider­
ation or part consideration therefor. 

( 8 . ) The names and addresses of the auditors or proposed audi ­
tors , if any , of the company. 

§ .  67. Sl�ing and filing Prospectus. Every prospectus shall be 
signed by every person named therein as a director or proposed 
director of such corporation , and shall be filed with the Commis ­
sioner of Corporations on or before the date of its issue , which date , 
together with the date of filing, shall be stated on the face of said 
prospectus ; and said prospectus shall not be received and filed by 
said Commissioner unless it is so signed and dated. 

§ 68. No Waiver of Conditions Valid . Any condition requiring or 
binding an applicant for shares , bonds or debentures to waive , an d 
any agreement to waive due compliance with sections 64 , 65 ,  and 
66 , or purporting to affect him with notice of any document , con ­
tract or matter not specifically ref erred to in the prospectus shall 
be void.  

§ 69 . Effect of failure to Comply . Every prospectus which does not 
comply with the provisions of sections 64 to 68 , above , shal l ,  if 
knowingly or negligently issued by them , be deemed fraudulent on 
the part of every promoter , incorporator , director , or manager who 
is such at the time of issuing the prospectus , and also every person 
who is , by his authority or consent ,  named in the prospectus as , or 
as having agreed to become , a direct.or of the corporation . Such 
parties , or any of them , shall be liable to make compensation to 
to any person aggrieved by such defective prospectus , unless such 
party proves that the matter not disclosed by the prospectus was 
unknown , and could not with reasonable di ligence have been dis ­
covered by him , or the same was due to an honest mistake of fact , 
or the aggrieved person had actual notice and knowlt!dge of the 
undisclosed matter. Any person subscribing for or taking shares , 
bonds,  or debentures on the faith of such defective prospectus shall , 
unless he has actual knuwledge of the facts omitted , be entitled to 
rescind , or sue for rescission of his subscription . Nothing herein 
shall limit or diminish any liability which any person may incur 
under the general law apart from the provis ions of this section . 

Promoters , officers , directors , and agents violating the foregoing 
provisions shall be subject to the penalties imposed in section 1 8 1 . 
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3. Organization.

§ 70. Notice of Organization Meeting. A written or printed notice

stating time, place, and purpose, of the organization meeting signed

by at least three of the incorporators shall, at least ten days before

the time fixed for such meeting, be given to each incorporator,

and to each one with whom a contract to take shares exists,

either by delivering such notice to him, or mailing it, post-

age prepaid, addressed to him at his residence or usual place of

business; and the affidavit of one of the signers of such notice stat-

ing how. when, and to whom such notice has been given, shall be

filed and recorded with the records of the corporation. But if all

those entitled to notice shall in writing indorsed upon the Agree-

ment of Association waive such notice and fix the time and place

of meeting, no notice need be given.

§ 71. Business of Organization Meeting. At such meeting a quorum

shall consist of a majority of shares contracted to be taken, whether

by subscription, application and allotment, or otherwise, and each

share, unless otherwise provided in the Agreement of Association,

shall be entitled to one vote; a temporary chairman and a secretary

shall be chosen by ballot; by-laws, which shall be expressed in

separate articles and paragraphs, properly numbered, shall be

adopted; directors, and such other officers as may be required,

unless the by-laws shall otherwise provide, shall be elected by bal-

lot, to hold office until the first annual meeting is held, and their

successors are elected and qualified, but the president shall be

elected from among the directors. The temporary secretary shall

make and attest a record of the proceedings of such meeting,

including a copy of the by-laws, and the names of the directors

and officers elected, and the same shall be filed and kept as a part

of the records of the corporation.

§ 72. Officers to Qualify. Each original director and officer, before

entering upon the duties of his office, shall, unless he has already

done so, sign the Agreement of Association, and indicate thereon

the shares which he agrees to take and pay for as other subscribers,

and which shall in no case be less than the amount of qualification

shares required to hold such office; each original director and

officer, shall, also before entering upon his duties, take the oath

required by section 33.

§ 73. Other Officers to be Chosen, if the by-laws provide for the

election of any of the officers by the directors they shall, forthwith,
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3 .  Organization. 

§ 70. Notice of Orpnlr.ation Meeting. A written or printed notice 
stating time , place, and purpose , of the organization meeting signed 
by at least three of the incorporators shal l ,  at least ten days before 
the time fixed for such meeting, be given to each incorporator, 
and to each one with whom a contract to take shares exists , 
either by delivering such notice to him , or mailing it, post­
age prepaid , addressed to him at his residence or usual place of 
business ; and the affidavit of one of the signers of such notice stat ­
ing how. when , and to whom such notice has been given , shall be 
filed and recorded with the records of the corporation . But if all 
those entitled to notice shall in writing indorsed upon the Agree ­
ment of Association waive such notice and fix the time and place 
of meeting, no notice need be given . 

§ 71 . Business of Organization Meeting . At such meeting a quorum 
shall consist of a majority of shares contracted to be taken , whether 
by subscription , application and allotment ,  or otherwise , and each 
share , unless otherwise provided in the Agreement of Association , 
shall be entitled to one vote ; a temporary chairman and a secretary 
shall be chosen by ballot ; by - laws , which shall be expressed in 
separate articles and paragraphs , properly numbered , shall be 
adopted ; directors , and such other officers as may be required , 
unless the by - laws shall otherwise provide , shall be elected by bal ­
lot , to hold office until the first annual meeting is held ,  and their 
successors are elected and qualified , but the president shall be 
elected from among the directors. The temporary secretary shall 

make and attest a record of the proceedings of such meeting , 
including a copy of the bv - laws , and the names of the dirt:ctors 
and officers elected , and the same shall be filed and kept as a part 
of the records of the corporation . 

§ 72. Officers to Qualify. Each original director and officer, before 
entering upon the duties of his office , shall , unless he has already 
done so, sign the Agreement o{ Association , and ind icate thereon 
the shares which he agrees to take and pay for as other subscnbers , 
and which shall in  no case be less than the amount of qual ification 
shares required to hold such office ; each original director and 
officer ,  shall , also before entering upon his duties , take the oath 
required by section 33 . 

§ 73. Other Officers to be Chosen . If the by - laws provide for the 
election of any of the officers by the directors they shall , forthwith, 
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hold a meeting for that purpose, and the retord thereof shall be

preserved with the records of the corporation.

§ 74. Articles Of Organization. The directors, or a majority of

them, who are elected at the organization meeting, together with

the President, Secretary and Registered Agent, shall forthwith,

make, sign and make oath to Articles of Organization, setting forth

truly: —

(l.) A copy of the Agreement of Association, with all the signa-

tures thereto, and the indorsements thereon.

(2.) The date of the organization meeting, and of successive

adjournments thereof, with the names of the temporary chairman

and secretary.

(3.) A copy of the by-laws adopted.

(4.) A list of the names of the officers and directors elected,,

with their residences and post office addresses.

(5.) The amount of capital stock which is to be paid for in

money.

(6.) Whether such capital stock is to be paid for in whole or in

part before the corporation commences business, and if in part, the

amount of the instalments. But at least ten percent of the author-

ized capital stock shall be paid for before commencing business.

(7.) The amount of capital stock to be paid for in property and

if tangible property, its location, quantity, and description, and the

amount of stock issued or to be issued therefor; and if intangible,

whether patents, copyrights, franchises, good will, choses in action,

or other kind, a full description thereof with the amount of stock

issued or to be issued therefor.

(8.) The amount of capital stock to be issued or paid for in ser-

vices or expenses, with a description of the nature of such services

or expenses and the amount of stock issued or to be issued there-

for.

4. Incorporation.

§ 75. Approval and Filing Of Articles. The Articles of Organization

shall be submitted to the Commissioner of Corporations, who shall

examine the same, and may require such additional information

given, and such amendments made, as he may deem necessary.

When the Articles of Organization are made to conform to the pro-

visions of this Act, the Commissioner of Corporations shall so cer-

tify and indorse his approval thereon, with the date thereof, and

thereupon the Articles of Organization shall, upon the payment of
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hold a meeting for that purpose , and the retord thereof shall be 

preserved with the records of the corporation . 

§ 74. Articles of Organization . The directors , or a maiority of 
them , who are el ected at the organization meeting, together with 
the President ,  Secretary and Registered Agent , shall forthwith , 
make , sign and make oath to Articles of Organization , setting forth 
truly : -

( ! . ) A copy of the Agreement of Association , with all the signa­

tures thereto, and the indorsements thereon.  
( 2 . ) The date of the organ ization meeting, and of successive 

adjournments thereof ,  with the names of the temporary chairman 

and secretary . 

(3 . )  A copy of the by - laws adopted . 

( 4 . )  A l ist of the names of the officers and directors elected , 

with their residences and post office addresses.  

( 5 .)  The amount of capital stock which is to be paid for in 
money . 

( 6 . ) Whether such capital stock is to be paid for in whole or i n  

part before t h e  corporation commences business , and if i n  part , the 
amount of the i n s talments . But at least ten per cent of the author­

ized capital stock s hal l  be paid for before commencing business . 

( 7 . )  The amount of capital stock to be paid for in property and 
if tangible property , its location , q uantity , and description , and the 

amou nt of stock issued or to be issued therefor ; and i f  intangibl e ,  

whether patents , copyrights , fran chises , good wil l , choses i n  action , 

or other kind , a full description thereof with the amount of stock 

issued or to be issued therefor . 

(8 . )  The amount of capital stock to be isstted or paid for in ser ­

vices or expenses , with a description of the nature of such services 

or expenses and the amount of  stock issued or to be issued there -

for.  
1-.  /11corj;oratio11 . 

§ 75 . Approval and Filing of Articles.  The Articles of Organization 

shall be submi tted to the Com m i s s ioner of Corporations ,  who shall 

examine the sanH� ,  and may require such add it ional i n formation 

given , and such amend men ts made , as he m ay deem necessary . 

When the Articles of Organ ization are made to conform to the pro ­

visions of this Act , the Comm issioner of Corporations shall so cer ­

tify and indorse his  approval thereon , with the date thereof,  and 

thereupon the Articles of Organization shall , upon the payment of 
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the fees provided in section 80, be filed and kept in the office of

the Secretary of the Department of Commerce and Labor, who

shall indorse thereon the date of such filing, and the fees paid

therefor.

§ 76. Issue of Certificate of Incorporation. Said Secretary shall

thereupon issue a certificate of incorporation, in the following

form: —

Certificate of Incorporation.

Whereas, on the .._ day of __ in the year A. D., , there were

filed in this office Articles of Organization for the purpose of form-

ing a corporation to engage in national commerce, in the words

and figures, with all the indorsements thereon, except the by-laws

adopted, as follows, to-wit: (copy in full of the Articles of Organi-

zation except the by-laws).

Now, therefore, I the Secretary of the Department of Commerce

and Labor do hereby certify that the incorporators above named

and their associates and successors are legally organized and estab-

lished as, and are hereby made, an existing corporation under the

name of with the powers, rights, and privil-

eges, and subject to the limitations, duties, and restrictions, which

by law appertain thereto.

Witness my official signature hereunto subscribed, and the seal

of the Department of Commerce and Labor affixed this _. day of __

in the year

[SEAL] Secretary of Department of Commerce and Labor.

§ 77. Record Of Certificate. Such Certificate of Incorporation shall

be recorded at length in the office of said Secretary in books kept

for that purpose, and the same, together with the Articles of

Organization, including the by-laws shall be kept indexed in such

manner that they may be readily referred to. Such documents

shall be deemed public documents and shall be open to inspection and

copying as are other public documents, and certified copies thereof

shall be furnished to those who apply therefor upon payment of the

cost thereof at not to exceed twenty-five cents per folio of one

hundred words.

§ 78. Delivery and Effect of the Certificate. Such certificate shall be

delivered to said corporation and shall have the force and effect of

a special charter, and it, or the record thereof, or a certified copy,

or a printed copy of the same, as hereafter provided, shall be con-
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the fees provided in section 80 , be filed and kept in the office of 
the Secretary of the Department of Commerce and Labor,  who 
shall indorse thereon the date of such filing, and the fees paid 
therefor. 

§ 76. lssot of Catlflcate of Incorporation. Said Secretary shall 
thereupon issue a certificate of incorporation , in tht: following 
form : -

CERTIFICATE O F  INCORPORATION . 

Whereas, on the __ _ day of _ _  in the year A.  D. , _ _ _ _  , there were 
filed in this office Articles of Organization for the purpose of form -
ing a corporation to engage in national commerce , in the words 
and figures , with all the indorsements thereon , except the by - laws 
adopted , as follows , to -wit : (copy in full of the Articles of Organi_­
zation except the by - laws ) . 

Now, therefore , I the Secretary of the Department of Commerce 
and Labor do hereby certify that the incorporators above named 
and their associates and successors are legally organized and estab ­
lished as , and are hereby made , an existing corporation under the 
name of - - - - - - - - - - - - ------ with the powers , rights , and privil ­
eges , and subject to the limitations,  duties , and restrictions ,  which 

by law appertain thereto . 
Witness my official signature hereunto subscribed , and the seal 

of the Department of Commerce and Labor affixed this _ _ day of _ _  

in the year - - - - ·  

[S8AL) 
- - - - - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  , 

Secretary of Department of Commerce and Labor_ 

§ 17. Ruord of Certificate. Such Certificate of Incorporation shall 
be recorded at length in  the office of said Secretary in books kept 
for that purpose,  and the same , together with the Articles of 
Organ ization ,  including the by - laws shall be kept indexed in such 
manner that they may be read ily referred to . Such documents 
shall be deemed publ ic documents and shall be open to inspection and 

copying as are other public docu ments , and certified copies thereof 
shall be furnished to those who apply therefor upon payment of the 
cost thereof at not to exceed twenty - five cents per fol io of one 

hundred words . 

§ 78. Delivtry and Effect of the Certificate . Such certificate shall be 
del ivered to said corporation and shall have the force and effect of 

a special charter , and i t ,  or the record thereof,  or a certified copy , 
or a printed copy of the same, as hereafter provided , shall be con -
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elusive evidence of the existence of such corporation from the date

of filing of the Articles of Organization with the said Secretary.

§ 79. Publication Of Certificate. The said Secretary shall from year

to year or oftener, cause to be printed in pamphlet form ten thou-

sand copies of the Certificates of Incorporation issued by said office

during the preceding year or part of year; such copies shall be

distributed to the parties, and in the numbers provided by section 73

of the Act of Congress of January 12, 1895, chapter 23, for distribut-

ing the bound copies of the Statutes at Large, except there shall be kept

for the use of the Department of Commerce and Labor, such num-

ber of copies as the Secretary thereof may designate as necessary,

the balance, after supplying the parties indicated in said section 73

to be kept by said Secretary of the Department of Commerce and

Labor, to be disposed of to such persons as may wish them, at the

cost price thereof, the receipts therefor to be accounted for and

paid over as other receipts by such department are.

§80. Fees. (1.) On filing the Articles of Organization in the

office of the Secretary of the Department of Commerce and Labor,

the incorporators shall pay to said Secretary, before he accepts said

Articles, the following fees, for the use, and to be paid to the

Treasurer, of the United States: —

Twenty cents on each one thousand dollars of capital stock

authorized for the first one hundred millions or under, but in no

case less than twenty-five dollars.

Twenty-five cents per one thousand dollars for the second one

hundred millions, and so on at a rate per one thousand dollars,

increasing five cents for each additional one hundred million dol-

lars, of capital stock authorized.1

1 Notb:—It will be seen that the fees provided herein increase as the authorized capital

stock increases; this for two reasons, first, large franchises are more valuable to the holders,

and second, more dangerous to the public. The fees herein provided would be as follows:—

A corporation with a capital stock of:—

$ 125.UO0 wonld pay f 25 * 400,000,000 would pay $110,000

500,000" " 100 500.000,000" " 150.000

1.000,000" " 200 600,000,000" " 195.000

5,000,000" " l.OOff 700.000.000" " 245.000

10,000,000" " 2.000 800.000,000" "300,000

100,000,000" "20.000 9CO.000.000" " 360.000

200.000,000" "45,000 1.000.000.000" " 425.000

300,000.000" "75,000 1,100,000,000" "495.000

The latter is the amount of the capital stock of the United States Steel Corporation: the

amount that corporation had to pay to the State of New Jersey, as an incorporation fee, was

1220,000; in Michigan the fee would have been $550,000; in Ohio, $1,100,000; in Pennsylvania,

$1,375 000.

The same method is applied to the franchise tax provided for In section 148, and for

the same reasons.
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elusive evidence of the existence of such corporation from the date 
of filing of the Articles of Organization with the said Secretary. 

§ 79. Publication of Certificate. The said Secretary shall from year 
to year or oftener , cause to be printed in pamphlet form ten thou ­
sand copies of the Certificates of Incorporation issued by said office 
during the preceding year or part of year ; such copies shall · be 
distributed to the parties , and in the numbers provided by section 73 
of the Act of Congress of January 1 2 , 1895 , chapter 23,  for distribut ­
ing the bound copies of the Statutes at Large , except there shall be kept 
for the use of the Department of Commerce and Labor, such num ­
ber of copies as the Secretary thereof may designate as necessary, 
the balance , after supplying the parties indicated in said section 73 
to be kept by said Secretary of the Department of Commerce and 
Labor ,  to be disposed of to such persons as may wish them , at the 
cost price thereof ,  the receipts therefor to be accounted for and 
paid over as other receipts by such department are . 

§ 80. Fm. ( 1 . )  On filin� the Articles of Organization in the 
office of the Secretary of the Department of Commerce and Labor ,  
the incorporators shall pay to said Secretary , before h e  accepts said 
Articles , the following fees , for the use , and to be paid to the 
Treasurer ,  of the United States : -

Twenty cents o n  each one thousand dollars o f  capital stock 
authorized for the first one hundred millions or under , but m no 
case less than twenty - five dollars. 

Twenty - five cents per one thousand dollars for the second one 
hundred mHlions ,  and so on at a rate per one thousand dollars , 
increasing five cents for each additional one hundred million dol ­
lars , of capital stock authorized . 1  

1 NoTE ; -lt will be seen that the feea provided herein increase a s  the authorized capital 

atock increases ; this for two reason s, first ,  lar&"e fr anchises are more valuable to the holden , 

and secimd, more dan&"erous to the public. The fee• herein provided would be as follows : ­

A corporation with a capital stock o f : -

$ 125,l,()() would pay $ 25 $ 400,000,000 would pay $110,000 

500,000 . . 
100 500.000,000 • •  150.000 

1 ,000.000 200 roo.ooo.o:.o " lqs.ooo 

5,000,000 . . 1 ,000 700,000.000 .. 245.000 
10,000,000 .. 2,000 800.000.000 300 ,000 

100,000,000 20.000 9CO,OOO,OOO " 360,000 

200.000.000 .. 45,000 1 ,000,000,000 . .  425.000 

300.000.000 75,000 1 . 100,000,000 .. 495,000 
The latter Is the amount of the capital stock of the United States Steel Corporation : the 

amount that corporation bad to pay to the State of New Jersey, as an incorpora tion fee, was 

$220,000 ; i n  Michi&"an the fee would h ave been $550,000 ; in Ohio,  $1 . 100,000 ; in Pennsyl vania , 

$1 ,375 000. 
The same method is applied to the franch ise tax provided for In section 148, and for 

the same reasons .  
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(2.) For increase of capital stock, or merger, or consolidation of

corporations, such sum as would have been required had the

original capital stock been the same as the total stock, new and old

after the increase, merger or consolidation, less what was paid

upon the original, or any former increase, but in no case less than

twenty dollars.

(3.) For extensions or renewals of corporate existence twenty -

five dollars.

(4.) For all other certificates or notices to be filed in said office,

under this Act, ten dollars.

5. Commencing Business.

§ 81. Filing Statement as to Subscription and Payment of Stock. No

such corporation shall commence the business for which it is

organized, or exercise any borrowing powers, except such powers

as may be necessary to complete its organization in accordance with

the Certificate of Incorporation unless at least fifty per cent of the

authorized capital stock of the corporation has been, in good faith,

subscribed or agreed to be taken unconditionally and unless ten

per cent of such authorized capital stock has actually been paid in

to the corporation, and unless it shall submit to the Commissioner

of Corporations a written statement, signed and verified under oath,

by the president, secretary, and a majority of the directors, certi-

fying that such subscription and payment have been made and set-

ting forth therein the following: (1.) The amount of the auth-

orized capital stock, and the number of shares, with the par value

thereof. (2.) The amount of each class of shares subscribed for

or issued. (3.) The amount paid thereon in cash. (4.) The

amount paid for otherwise than in cash, and the character, descrip-

tion, and location of the consideration received therefor. (5.) The

amount unpaid on shares not paid for in full. (6.) The name,

residence, and address of each shareholder, with the number, class,

and amount of shares owned by each, the amount paid thereon, and

the method of payment.

§ 82. Certificate to Commence Business. Upon submitting the same

to the Commissioner of Corporations he shall examine the same,

and if found correct, he shall so certify thereon, with the date

thereof, and thereupon such statement shall, upon the payment

of the fees required, be filed and kept in the office of the Secretary

of the Department of Commerce and Labor, who shall indorse

thereon the date of such filing, and the same shall be recorded and
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( 2 . )  For increase of capital stock, or merger, or consolidation of 
corporations ,  such sum as would have been required had the 

original capital stock been the same as the total stock , new and old 

after the increase , merger or consolidation , less what was paid 

upon the original , or any former increase , but in no case less than 

twenty dollars. 

( 3 . ) For extenst"ons or renewals of corporate existence twenty -

five dollars. 

(4 . )  .For all otker certt"ficates or notices to be filed in said office , 

under this Act , ten dollars. 

5. Commendng Bust"ness. 

§ 81 . Filin� Statement as to Subscription and Payment of Stock. No 
such corporation shall commence the business for which it is 

organized, or exercise any borrowing powers, except such powers 
as may be necessary to complete its organization in accordance with 
the Certificate of Incorporation unless at least fifty per cent of the 
authorized capital stock of the corporation has been , in good faith , 
subscribed or agreed to be taken unconditionally and unless ten 
per cent of such authorized capital stock has actually been paid in 
to the corporation , and unless it shall submit to the Commissioner 
of Corporations a written statement,  signed and verified under oath , 
by the president, secretary , and a majority of the directors , certi ­
fying that such subscription and payment have been made and set ­
ting forth therein the following : ( 1. ) The amount of the auth ­
orized capital stock , and the number of shares, with the par value 
thereof. ( 2 . ) The amount of each class of shares subscribed for 
or issued. ( 3 . ) The amount paid thereon in cash. ( 4 . ) The 
amount paid for otherwise than in cash, and the character ,  descrip­
tion , and location of the consideration received therefor. (5. ) The 
amount unpaid on shares not paid for in full. ( 6 . ) The name , 
residence, and address of each shareholder ,  with the number, class , 
and amount of shares owned by each , the amount paid thereon, and 
the method of payment. 

§ 82 . Certificate to Commence Business. Upon submitting the same 
to the Commissioner of Corporations he shall examine the same, 
and if found correct, be shall so certify thereon , with the date 
thereof , and thereupon such statement shall , upon the payment 
of the fees required, be filed and kept in the office of the Secretary 
of the Department of Commerce and Labor, who shall indorse 
thereon the date of such filing , and the same shall be recorded and 
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indexed, and be subject to inspection and copying as are the Cer-

tificate of Incorporation and by-laws. The Secretary of the

Department of Commerce and Labor shall thereupon issue, under

the seal of his office, to such corporation a Certificate to Commence

Business, stating that the provisions of this Act relating to com-

mencing business have been complied with, and the provisions of

this Act in regard to recording, indexing, inspecting, copying,

certifying, printing, distributing and keeping in the registered office

of copies of the Certificate of Incorporation shall apply to the Certi -

ficate to Commence Business.

§.83. Commencing Business Without Authority. (1.) Any contract

made by such corporation before the date at which it is entitled

to commence business shall be provisional only, and shall not be

binding on such corporation until that date, but shall, if otherwise

properly executed, become binding on that date.

(2.) If anv such corporation shall commence businees or exer-

cise borrowing powers contrary to the foregoing provisions, every

person who is responsible therefor shall be personally liable on

such contracts, and liable to the penalties provided in section 181.

(3.) Nothing herein, however, shall prevent the simultaneous

subscription of any shares and bonds and debentures, or the receipt

of any application therefor.

(4.) Such corporation may be prevented by injunction or quo

warranto, as provided in sections 149-152 from continuing such

business, and be subject to the penalties provided in section 180.

§ 83a. Failure to Begin Business. If any corporation organized

under this Act shall fail for three years after incorporation to com -

mence in good faith the business for which it was incorporated, it shall

be deemed to have forfeited all its rights, privileges, and franchises,

—and may be wound up without decree of dissolution.

V. POWERS.

1. In General.

§84. General Powers. Such corporation shall have, subject to the

provisions of this Act, the following general powers, without spe-

cially setting them forth in the Agreement of Association.

(1.) Succession,—To have succession by its corporate name, for

the period not exceeding 100 years, specified in the Agreement of

Association, after the date of filing the Articles of Organization in

the office of the Secretary of the Department of Commerce and

Labor.
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indexed , and be subject to inspection and copying as are the Cer ­
tificate of Incorporation and by - laws. The Secretary of the 
Department of Commerce and Labor shall thereupon issue , under 
the seal of his office , to such corporation a Certificate to Commence 
Business , stating that the provisions of this Act relating to com ­
mencing business have been complied with , and the provisions of 
this Act in regard to recording, indexing, inspecting, copying , 
certifying, printing , distributing and keeping in the registered office 
of copies of the Certificate of Incorporation shall apply to the Certi -
ficate to Commence Business . 

§ .  83. Commencing Business Without Authority. ( 1 . )  Any contract 
made by such corporation before the date at which it is entitled 
to commence business shall be provisional only , and shall not be 
binding on such corporation until that date , but shall , if otherwise 
properly executed , become binding on that date . 

( 2 . )  If anv such corporation shall commence businees or exer ­
cise borrowing powers contrary to the foregoing provisions ,  every 
person who is responsible therefor shall be personally liable on 
such contracts , and liable to the penalties provided in section 1 8 1 .  

( 3 . ) Nothing herein , however, shall prevent the simultaneous 
subscr iption of any shares and bonds and debentures , or the receipt 
of any application therefor. 

( 4 . )  Such corporation may be prevented by injunction or quo 

warranto,  as provided in sections 149 - 152  from continuing such 
business . and be subj ect to the penalties provided in section 180 . 

§ 83a. failure to Begin Business. If any corporation organized 
under this Act shall fail for three years after incorporation to com -
mence in  good faith the business for which it was incorporated , it shall 
be deemed to have forfeited all its rights , privileges , and franchises , 
-and may be wound up without decree of dissolution . 

V.  POWERS.  

1. In General. 

§ 84. General Powers. Such corporation shall have , subject to the 
proYisions of this Act , the fol lowing general powers , without spe ­
cially setting them forth in the Agreement of Association . 

( 1 . )  Succession ,-To have succession by its corporate name , for 
the period not exceeding 100 years , specified in the Agreement of 
Association , after the date of filing the Articles of Organization in 
the office of the Secretary of the Department of Commerce and 
Labor .  
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(2.) Officers,—To appoint or elect such officers and agents as

its business shall require; define their duties and require security

for the faithful performance thereof; fix their compensation; remove

or dismiss them at pleasure, and appoint others in their stead.

(3.) Seal,—To have and use a common seal, and alter the same

at pleasure, but such seal shall have the corporate name, the year of

incorporation, and the location of its registered office engraved upon

it in legible English characters.

(4.) Contracts and mortgages,—To make contracts, incur liabil-

ites, and borrow money on its credit, and for its use, and execute

and deliver any form of instrument or security therefor, that its

purposes may require, subject to the provisions of this Act, and par-

ticularly sections 89, 90.

(5.) Property,—To acquire by grant, gift, purchase, devise or

bequest, to hold, use, convey, lease, mortgage, pledge, or dispose

oii any such property, real or personal, tangible or intangible, or

any estate or interest therein, and any rights or claims thereon,

therein, or thereto, and wheresoever located, as the business of the

company may require, subject to the provisions of this Act.

(6.) Suits,—To sue and be sued in its corporate name, as pro-

vided in section 88.

(7.) By-laws,—To make by-laws regulating the matters set

forth in section 54, and amend the same as provided in sections

94, 101.

(8.) Forfeit shares,—To forfeit the shares of delinquent share-

holders for non-payment of calls as provided in section 91.

(9.) Amendments,—To amend its Agreement of Association,

Articles of Organization, or by-laws, or Certificate of Incorporation,

as provided in sections 92 to 94.

(10.) Change stock,—To increase or decrease its capital stock

or any class thereof as provided in section 95.

(11.) Consolidate,—To consolidate with other corporations, as

provided in sections 96 to 98.

(12.) Sellout,—To sell or otherwise dispose of all its corporate

property and franchises as provided in section 99.

(13.) Dissolve,—To wind up its affairs, surrender its charter,

dissolve itself or be dissolved and have its affairs wound up as pro-

vided in sections 185 to 193.

§ 85. Special Powers. And also subject to the provisions of

this Act, such corporation may have the following special powers if
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( 2 . ) Officers,-To appoint or elect such officers and agents as 

its business shall require ; define their duties and require security 
for the faithful performance thereof ; fix their compensation ; remove 
or dismiss them at pleasure , and appoint others in their stead . 

( 3 . ) Seal, -To have and use a common seal , and alter the same 
at pleasure , but such seal shall have the corporate name , the year of 
incorporation , and the location of its registered office engraved upon 
it  in legible English characters . 

( 4 . ) Contracts and mortgages ,-To make contracts , incur liabil ­
ites , and borrow money on its credit ,  and for its use , and execute 
and deliver any form of instrument or security therefor, that its 
purposes may require , subject to the provisions of this Act , and par ­
ticularly sections 89 ,  90. 

( 5 . ) ProjJerty , -To acquire by grant ,  gift , purchase , devise or 
bequest , to hold , use , convey , lease , mortgage , pledge , or d ispose 
of; any such property , real or personal , tangible or intangible , or 
any estate or interest therein , and any rights or claims thereon , 
therein , or thereto , and wheresoever located , as the business of the 
company may require , subject to the provisions of this Act . 

( 6 . )  Suits,-To sue and be sued in its corporate name , as pro ­
vided in section 88 . 

( 7 . ) By - laws, -To make by - laws regulating the matters set 
forth in section 54 , and amend the same as provided in sections 
94 , 10 1 .  

( 8 . ) rorfeit snaTes ,-To forfeit the shares o f  delinquent share ­
holders for non -payment of calls as provided in section 9 1 .  

( 9 . ) Amendments, -To amend its Agreement o f  Association , 
Articles of Organization , or by - laws , or Certificate of Incorporation , 
as provided in sections 92 to 94 . 

( 10 . ) Change stock ,-To increase or decrease its capital stock 
or any class thereof as provided in section 95 .  

( 1 1 . ) Consolidate, -To consolidate with other corporations , as 
provided in sections 96 to 98.  

( 1 2 . ) Sell oul, -To sell or otherwise dispose of all its corporate 
property and franchises as provided in section 99. 

( 13 .  ) Dissolve ,-To wind up its affairs , surrender its charter, 
dissolve itself or be dissolved and have its affairs wound up as pro ­
vided in sections 185 to 193 .  

§ 85. Special Powers. And also subject t o  the provisions of 
this Act ,  such corporation may have the following special powers if 
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the same are claimed, and the details thereof are expressly set

forth in the Agreement of Association, or an amendment thereto

duly made and filed, but not otherwise.

(1.) Classify stock,—To classify its stock as provided in sec-

tion 43.

(2.) Stock for property,—To issue its stock for property, ser-

vices, or expenses as provided and limited in sections 45 to 49.

(3.) Voting bonds,—To determine whether, and to what extent,

bonds may be issued with voting power as stated in section 49.

(4.) Voting,—To determine what number of shares shall entitle

the shareholders to one or more votes, if otherwise than one vote

for each share owned.

(5.) Cumulative voting,—To provide for any plan of cumula-

tive or proportional voting.

(6.) Quorum,—To determine what number, other than a major-

ity, of shares outstanding, or the number of shareholders, shall con-

stitute a quorum.

(7.) Transfer of shares,—To provide for limiting the transfera-

bility of shares.

(8.) Business,—To engage in such branch, or branches,

of national commerce anywhere, either in or out of the

United States, as shall be specifically designated in the Agreement

of Association; but no trading corporation shall be formed with, or

shall have, the power to engage in or carry on the transportation

business; nor shall a transportation corporation be formed with or

have the power to engage in or carry on a general trading, produc-

ing, farming, mining, or manufacturing business of any kind; but

either a transportation or trading corporation may be formed with

the power, if set forth in the Agreement of Association, of engag-

ing in the transmission business.

(9.) Eminent domain,—In case of a transportation or trans-

mission corporation, to exercise the power of eminent domain, so

far as may be necessary, and no farther, to carry out its transpor-

tation or transmission purposes, subject, in all cases to the provi-

sions of the laws of the state where the property sought to be appro-

priated is situated, so far as the same are not in conflict with this

Act; but in all cases full compensation for the property so to be

taken must be paid, or secured, before possession thereof is taken.

Also to use such method, or methods, forces or devices for conduct-

ing such transportation or transmission business as may be partic-
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the same are claimed , and the details thc-reof are expressly set 
forth in the Agreement of Association , or an amendment thereto 
duly made and filed , but not otherwise. 

( 1 . )  Classify stock,-To classi fy its stock as provided in sec ­
tion 43.  

( 2 . ) Stock for j>roperty ,-To issue its stock for property , ser ­
vices , or expenses as provided and lim ited in sections 45 to 49. 

(3 . )  Voting bonds,-To determ ine whether , and to what extent , 
bonds may be issued with voting power as stated in section 49 . 

( 4 . ) Voting,-To determine what number of shares shall entitle 
the shareholders to one or more votes , i f  otherwise than one vote 
for each share owned . 

( 5 . ) Cumulative voting,-To provide for any plan of cumula ­
tive or proportional voting. 

( 6 . ) Quorum ,-To determine what number, other than a major ­
ity , o f  shares outstanding, o r  the number o f  shareholders , shall con ­
stitute a quorum. 

( 7 . )  Transfer of slzares ,-To provide for limiting the transfera ­
bility of shares.  

( 8 . )  Business ,-To engage in such branch , or branches , 
of national commerce anywhere , either in or out of the 

I 

United States , as shall be specifically designated in the Agreement 
of Association ; but no trading corporation shall be formed with , or 
shall have . the power to engage in or carry on the transportation 
business ; nor shall a transportation corporation be formed with or 
have the power to engage in or carry on a general trading, produc ­
ing, farming, mining, or manufacturing business of any kind ; but 
either a transportation or trading corporation may be formed with 

the power, if set forth in the Agreement of Association , of engag­
ing in the transmission business . 

( 9 . ) Eminent domain , -In case of a transportation or trans -
mission corporation , to exercise the power of eminent domain ,  so 
far as may be necessary , and no farther, to carry out its transpor ­
tation or transmission purposes , subject ,  in all cases to the provi ­
sions of the laws of the state where the property sought to be appro ­
priated is situated , so far as the same are not in conflict with this 
Act ; but in all cases full compensation for the property so to be 
taken must be paid , or secured , before possession thereof is taken. 
Also to use such method , or methods, forces or devices for conduct ­
ing such transportation or transmission business as may be partic -



74 MICHIGAN LAW RE VIE W

ularly set forth in such Agreement of Association. Also, subject

to the control of the state or country where exercised to engage in

or carry on domestic transportation or transmission within such

state or country.

(10.) Other lines of business,—In case of a trading corporation,

and as incidental to its purpose of carrying on national commerce,

to engage in the growth, production, mining, or manufacturing of

the products which form the subject matter of its national commerce,

anywhere, either within or without the United States, provided the

power to do so, the method of doing so, the business proposed to be

done, and the location or locations thereof, are specifically set forth

and fully described in the Agreement of Association; but such part

of the business of such corporation shall be subject to the laws of

the state or country wherein such business is located or carried on.

§ 86. Implied Powers. Such corporation shall have such other

powers as are reasonably necessary to the full and complete exer-

cise and enjovment of the foregoing general or special powers, or

such others as are conferred, or as are necessary for the full per-

formance of the duties imposed, upon such corporation by this Act.

§87. Powers Prohibited. (l.) General—-No such corporation

shall possess or exercise any other powers than those herein granted.

(2.) Banking, etc.,—No such corporation shall engage in any

banking, insurance, trust, investment, real estate, or professional

business, or busines similar thereto.

(3.) Accommodation contracts,—No such corporation shall become

a maker, indorser, surety or guarantor of, or upon any contract

except such as may be necessary in carrying on its business, and

then only for a full consideration received therefor. Any officer or

agent violating this provision shall become personally liable thereon

to an innocent holder of such instrument, and liable to the corpora-

tion as provided in section 168.

(4.) Partnerships,—No such corporation shall enter into any

partnership arrangement or agreement of any kind, but this shall

not prevent the making, by transportation or transmission corpora-

tions, of contracts with connecting carriers, subject to the provi-

sions herein, for a through rate of transportation or transmission, to

be divided as may be agreed upon.

(5.) Trade combinations.—No such corporation shall enter,into,

or become a party to, any trade combination, pool, contract in

restraint of trade or competition, conspiracy, combination, trust, or
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ularly set forth in such Agreement of Association . Also , subject 
to the control of the state or country where exercised to engage in 
or carry on domestic transportation or transmission within such 
state or country . 

( 10 . ) Other lines of business ,-In case of a trading corporation , 
and as incidental to its purpose of carry ing on national commerce , 
to engage in the growth , production , mining, or manufacturing of 
the products which form the subject matter of its national commerce , 
anywhere , either within or without the United States , provided the 
power to do so , the method of doing so , the business proposed to be 
done , and the location or locations thereof , are specifically set forth 
and fully described in the Agreement of Association ; but such part 
of the business of such corporation shall be subject to the laws of 
th(: state or country wherein such business is located or carried on . 

§ 86 . Implied Powers. Such corporation shall have such other 
powers as are reasonably necessary to the full and complete exer ­
cise and enjovment of the foregoing general or special powers , or 
such others as are conferred , or as are necessary for the full per ­
formance of the duties imposed , upon such corporation by this Act. 

§ 87 . Powers Prohibited. ( 1. ) General,  -No such corporation 
shall possess or exercise any other powers than those herein granted. 

( 2 . ) Banking, etc . ,-No such corporation shall engage in any 
banking, insurance , trust , investment , real estate , or professional 
business , or busines simi lar thereto . 

( 3 .  ) Accommodation contracts , -No such corporation shall become 
a maker , indorser , surety or guarantor of , or upon any contract 
except such as may be necessary in carrying on its business , and 
then only for a full  consideration received therefor. Any officer or 
agent violating this provision shall become personally liable thereon 
to an innocent holder of such instrument, and liable to the corpora ­
tion as provided in section 168.  

(4 . ) Partnerships, -No such corporation shall enter into any 
partnership arrangement or agreement of any kind , but this shall 
not prevent the making, by transportation or transmission corpora ­
tions ,  of contracts with connecting carriers , subject to the provi ­
sions herein , for a through rate of transportation or transmission , to 

be divided as may be agreed upon . 
( 5 . ) _Trade cembinations,-No such corporation shall en1er into , 

or become a party to , any trade combination , pool , contract in 
restraint of  trade or competition , conspiracy , combination , trust, or 
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monopoly, contrary to the provisions of the National Anti-trust Acts,

the Interstate Commerce Act, or Department of Commerce Act, or

the amendments to either of the same, or as to any business carried

on by such corporation within any state, which is not national

commerce, contrary to the Anti-trust Acts of any state in which

such business shall be done. The individual acts of the share-

holders, or a majority thereof, whether done through the ordinary

forms of corporate action or otherwise, having such effect, shall be

held to be the act of such corporation.

(6.) Acquisition of its own shares,—No such corporation shall

purchase or acquire directly or indirectly its own shares except to

redeem the same in the manner expressly provided in the Agree-

ment of Association, and subject to sections 44, 95, herein, or

except in case of seizure, forfeiture, or sale, in order to secure pay-

ment for the same as provided in section 91, herein, or by purchas-

ing the same in an execution or attachment sale, in order to secure

the payment of a bona fide debt due the corporation, previously

incurred, when no other property of the debtor subject to execu-

tion, or attachment and sale, can be found; but such stock shall be

sold within one year from the time it is so purchased.

(7.) Acquisition oi shares in other corporations,—Nosuchcorpor-~|

ation shall subscribe for, purchase, or directly or indirectly other- I

wise acquire the shares of any other company, except by way off

purchase upon execution or attachment sale in order to secure the

payment of a bona fide debt due such corporation previously incur J

red, when no other property of the debtor subject to execution or

attachment and sale can be found; or except in completing a con-

tract of merger or consolidation in compliance with sections 96 to 98.

(8.) Register other corporations-OS- shareholders^—No such cor-

poration shall permit to be registered on its books, or shall recog-

nize as the owner of its shares and entitled to vote or receive div-

idends thereon, or shall receive the vote of, or pay dividends to,

any company formed under the laws of any state or country what-

ever, which has purchased or in any way acquired the control over

a majority of the shares of such corporation, or by way of voting

trust or otherwise actually exercises control over the selection of

the board of directors, or a majority thereof, or over the manage-

ment of such corporation, unless such company has complied with

and been organized under the provisions of this Act, and become

in every way subject thereto, and then only in completion of a con-
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monopoly , contrary to the provisions of the National Anti - trust Acts , 
the Interstate Commerce Act , or Department of Commerce Act , or 
the amendments to either of the same , or as to any business carried 
on by such corporation within any state , which is not national 
commerce , contrary to the Anti - trust Acts of any state in which 
such business shall be done. The individual acts of the share ­
holders , or a majority thereof. whether done through the ordinary 
forms of corporate action or otherwise , having such effect, shall be 
held to be the act of such corporation . 

( 6 . )  Acquisition of its own shares , -No such corporation shall 
purchase or acquire directly or indirectly its own shares except to 
redeem the same in the manner expressly provided in  the Agree ­
ment of Association , and subject to sections 44 , 95 , herein , or 
except in case of seizure , forfeiture , or sale , in order to secure pay ­
ment for the same as provided in section 9 1 , herein , or by purchas ­
ing the same in an execution or attachment sale , in order to secure 
the payment of a bona fide debt due the corporation , previously 
incurred , when no other property of the debtor subject to execu ­
tion , or attachment and sale , can be found ; but such stock shall be 
sold within one year from the time it is so purchased . 

( 7 . )  AcquisiHon of shares in otker co,Porations ,-No such corpor ­
ation shall subscribe for , purchase , or directly or indirectly other­
wise acquire the shares of  any other company , except by way of 
purchase upon execution or attachment sale in order to secure the 
payment of a bona fide debt due such corporation previously incur ­
red , when no other property of the debtor subiect to execution or 
attachment and sale can be found ; or except in completing a con ­
tract of merger or consolidation in compliance with sections 96 to 98. 

( 8 . ) Register other corporaHms_.as share!!_olderJ..J.-No such cor ­
poration �s�mit to be registered on its books , or shall recog­
nize as the owner of its shares and entitled to vote or receive div ­
idends thereon , or shall receive the vote of ,  or pay dividends to , 
any company formed under the laws of any state or country what ­
ever , which has purchased or in any way acquired the control over 
a majority of the shares ofsuch corporation , or by way of voting 
trust or otherwise actually exercises control over the selection of 
the board of directors , or a majority thereof , or over the manage ­
ment of such corporation , unless such company bas complied with 
and been organized under the provisions of this Act , and become 
in every way subject thereto , and then only in completion of a con-
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tract of merger or consolidation in compliance with sections 96 to 98.

(9.) Preference of creditors,—No such corporation shall directly

or indirectly, in contemplation of insolvency, bankruptcy or wind-

ing up of its affairs, prefer any of its creditors, and all attempts to

do so, shall be void and of no effect, and the provisions of section

60 of the Bankruptcy Act of July 1, 1898, and the amendments

thereto shall apply to such attempts.

(10.) Loan money to shareholders,—No such corporation shall

loan money to any shareholder to enable him to withdraw in effect

any part of the money paid in by him on his stock, nor shall make

or declare dividends, except from the surplus or net profits arising

from its business, nor divide, withdraw, or in any way pay to the

stockholders, or any of them, any part of its capital stock, or reduce

its capital stock, except as provided in sections 44, and 95.

(11.) Interpretation,—The foregoing enumeration of limitations

upon the powers of such corporation shall not be so construed as

to imply the grant of other powers not expressly excluded.

2. Particular Powers.

§ 88. SnitS. (1.) Place,—Such corporation may sue in its cor-

porate name in any court of law or equity, anywhere, having juris-

diction of the subject matter and of the defendant.

Suit may be brought against such corporation in the courts of any

of the states or territories, or of any foreign country, or in the fed-

eral courts in any district, having jurisdiction of the subject matter,

and wherein the defendant has an established place of business.

The circuit courts of the United States shall have general jurisdic-

tion to determine controversies arising under this Act without

regard to the amount involved, and if necessary, process may be

made to run throughout the United States. Appeals may be pros-

ecuted as provided in section 152.

(2.) Citizenship,—Such corporation shall be deemed to be, for

the purposes of jurisdiction, a citizen of the state in which its reg-

istered office is located; but it shall not be considered a non-resi-

dent or foreign corporation within the meaning of state attachment

laws.

(3.) Service of process,—Service of writs or process may be made

upon such corporation by the officer authorized to serve the same,

leaving a duly certified copy thereof, personally with the agent or

person in charge of such place of business, or by said officer mail-

ing, postage prepaid, by registered letter, a certified copy of such

writ or process, addressed to the registered agent at the registered
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tract of merger or consolidation in compliance with sections 96 to 98. 
( 9 . ) P,e/erence of creditors ,-No such corporation shall directly 

or indirectly , in contemplation of insolvency , bankruptcy or wind ­
ing up of its affairs , prefer any of its creditors , and all attempts to 
do so , shall be void and of no effect, and the provisions of section 
60 of the Bankruptcy Act of July 1 ,  1898 , and the amendments 
thereto shall apply to such attempts . 

( 10 . ) Loan money to shareholders ,-No such corporation shall 
loan money to any shareholder to enable him to withdraw in effect 
any part of the money paid in by him on his stock ,  nor shall make 
or declare dividends , except from the surplus or net profits arising 
from its business , nor divide , withdraw , or in any way pay to the 
stockholders , or any of them , any part of its capital stock,  or reduce 
its capital stock , except as provided in sections 44, and 95 .  

( 1 1 . ) lnterpretation ,-The foregoing enumeration of  limitations 
upon the powers of such corporation shall not be so construed as 

to imply the grant of other powers not expressly excluded . 
2 .  Particular Powers. 

§ 88. Snits. ( 1 . )  Place,-Such corporation may sue in its cor -
porate name in any court of law or equity , anywhere , having juris ­
diction of the subject matter and of the defendant.  

Suit may be brought against such corporation in the courts of any 
of the states or territories , or of any foreign conntry ,  or in the fed ­
eral courts in any district, having jurisdiction of the subject matter, 
and wherein the defendant has an established place of business. 
The circuit courts of the United States shall have general jurisdic ­
tion to determine controversies arising under this Act without 
regard to the amount involved , and if necessary , process may be 
made to run throughout the United States . Appeals may be pros ­
ecuted as provided in section 1 5 2 .  

( 2 . )  Citizenship , -Such corporation shall be deemed to  be , for 
the purposes of jurisdiction , a citizen of the state in which its reg­
istered office is located ; but it shall not be considered a non -resi ­
dent or foreign corporation within the meaning of state attachment 
laws . 

( 3 . ) Service of process ,-Service of writs or process may be made 
upon such corporation by the officer authorized to serve the same,  
leaving a duly certified copy thereof, personally with the agent or 
person in charge of such place of business , or by said officer mail ­
ing, postage prepaid , by registered letter, a certified copy of such 
writ or process , addressed to the registered agent at the registered 
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office of the corporation, in which case the officer so serving such

writ or process shall certify in his return that he made service in

this way specifying the dates and details thereof, and shall attach

thereto the postal receipt showing the same to have been sent to,

and the return postal receipt showing the same to have been

received by, such registered agent, or at such registered office, and

such return, so made, shall be conclusive evidence of the due

service of said writ or process upon such corporation at the date of

such return postal receipt, and shall justify a judgment in personam

against such corporation. In case no such return postal receipt is

received before the return day, an alias, and a pluries writ may be

issued and served in like manner, or upon failure to obtain service

in this way, service may be made by publication or otherwise, in

accordance with the law of the place where suit is brought.

§ 89. Contracts. (1.) Execution,—Contracts, which if made

between natural persons would so far as the form is concerned, be

valid, shall, subject to the provisions of this Act, be valid if made

in the same manner in the corporate name, by any person acting

under the express or implied authority of such corporation, whether

the same be by parol, in writing, or under seal.

(2.) Seal,—The corporate seal need not be affixed to any con-

tract or conveyance, except such as if executed by a natural person

would be required to be under seal. The presence of the corporate

seal upon other documents shall not give them a legal effect different

from what they would have without the seal. When the corporate seal

is present upon a document purporting to be executed by the cor-

poration it shall be prima facie presumed to have been regularly

affixed by proper authority. An impression of the corporate seal

stamped upon the document itself, without wax or wafer, shall be

a sufficient sealing of any document by such corporation.

(3.) Application of state laws,—Except as otherwise provided

herein or in other laws of the United States, the laws of the states

relating to the capacity of the parties to make, the execution, con-

sideration, evidence, effect, and enforcement of, and limitations of

actions upon, contracts made with such corporations shall be

applied as in other cases.

§90. Mortgages, (l.) Stockholders to authorize,—Mortgages,

except purchase money mortgages covering only the property pur-

chased, upon the real estate or franchise of the corporation shall

not be valid unless they are approved or authorized by the vote of
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office of the corporation , in which case the officer so serving such 
writ or process shall certify in his return that he made service in 
this way specifying the dates and details thereof, and shall attach 
thereto the postal receipt showing the same to have been sent to , 
and the return postal receipt showing the same to have been 
received by , such registered agent , or at such registered office, and 
such return , so made , shall be conclusive evidence of the due 
service of said writ or process upon such corporation at the date of 
such return postal receipt ,  and shall justify a judgment in personam 
against such corporation . In case no such return postal receipt is 
received before the return day , an alias, and a pl urns writ may be 
issued and served in like manner, or upon failure to obtain service 
in this way , service may be made by publication or otherwise , in 
accordance with the law of the place where suit is brought. 

§ 89. Contracts. ( 1 . )  Execufion ,-Contracts , which if made 
between natural persons would so far as the form is concerned , be 
valid , shall , subject to the provisions of this Act , be valid if made 
in the same manner in the corporate name, by any person acting 
under the express or implied authority of such corporation , whether 
the same be by parol , in writing , or under seal . 

( 2 . ) Seal , -The corporate seal need not be affixed to any con ­
tract or conveyance , except such as if executed by a natural person 
would be required to be under seal . The presence of the corporate 
seal upon other documents shall not give them a leg-al effect different 
from what they would have without the seal . When the corporate seal 
is present upon a document purporting to be executed by the cor ­
poration it shall be Prima lade presumed to have been regularly 
affixed by proper authority . An impression of the corporate seal 
stamped upon the document itself ,  without wax or wafer , shall be 
a sufficient sealing of any document by such corporation .  

( 3 . ) Application of state /aws ,-Except as  otherwise provided 
herein or in other laws of the United States , the laws of the states 
relating to the capacity of the parties to make , the execution , con ­
sideration , evidence ,  effect .  and enforcement of, and limitations of 
actions upon , contracts made with such corporations shall be 
applied as in other cases . 

§ 90. Mortgages. (I . )  Stockholders to authorize ,-Mortgages , 

except purchase money mortgages covering only the property pur ­
chased , upon the real estate or franchise of the corporation shall 
not be valid unless they are approved or authorized by the vote of 
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a majority of the outstanding shares, and bonds having the right

to vote.

(2.) Fictitious,—Mortgages given upon the corporate property

to secure an amount greater than the consideration received by the

corporation shall be invalid as against the creditors, the receiver,

or a dissenting shareholder to the extent of such excess, and the

person to whom such mortgage is given shall be liable to the cor-

poration, the creditor, shareholder, or any bona fide purchaser of

the bond, debenture or other negotiable instrument secured thereby,

as provided in sections 47 and 48.

(3.) Registration,—Every mortgage or charge created by such

corporation for the purpose of securing any issue of bonds or

debentures, or upon uncalled capital, or upon the personal property

and chattels, or as a floating charge upon the property of the cor-

poration, so far as creating a lien upon the property of the

corporation, shall be void against the receiver, or any creditor

thereof, unless such mortgage shall be filed within sixty days

after its execution in the office of the Commissioner of Corporations,

who shall keep a register thereof, properly indexed, showing the date

of filing; the date of execution; the date of the resolution of the

shareholders authorizing the same; the number of shares voting

therefor; a short description of the property mortgaged; the states

in which located; the name of the mortgagee; in case the mort-

gage is to secure a series of bonds or obligations, it shall be suffi-

cient, as to the amount, to state the total thereof, and as to the

mortgagee, to state the name of the trustees, if any, for such hold-

ers; and if more than one issue is made of the same series, the

date and amount of the new issue, with reference to the former,

need only to be made.

(4.) Contract valid,—Failure to file and register such mort-

gage as provided herein shall not invalidate the contract or obli-

gation to repay the money secured thereby; but registration as

herein provided shall not in any way excuse compliance with or

modify the effect of failure to comply with the state laws relating

to filing and registration of liens upon property therein.

(5.) Certificate,—The said Commissioner shall give to such

corporation a certificate of the registration of such mortgage, and

the amount secured thereby, which shall be conclusive evidence of

compliance herewith, and a copy of such certificate shall be

endorsed upon every bond or debenture secured by such mortgage.
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a majority of the outstanding shares , and bonds having the right 
to vote . 

( 2 .  ) .Fictitious , -Mortgages given upon the corporate property 
to secure an amount greater than the consideration received by the 
corporation shall be invalid as against the creditors , the receiver, 
or a dissenting shareholder to the extent of such excess , and the 
person to whom such mortgage is given shall be liable to the cor ­
poration , the creditor, shareholder , or anv bona fide purchaser of 
the bond , debenture or other negotiable instrument secured thereby , 
as provided in sections 4 7 and 48. 

( 3 . ) Registration ,-Every mortgage or charge created by such 
corporation for the purpose of securing any issue of bonds or 
debentures , or upon uncalled capital , or upon the personal property 
and chattels ,  or as a floating charge upon the property of the cor ­
poration , so far as creating a lien upon the property of the 
corporation , shall be void against the receiver , or any creditor 
thereof , unless such mortgage shall be filed within sixty days 
after its execution in the office of the Commissioner of Corporations , 
who shall keep a register thereof, properly indexed , showing the date 
of filing ; the date of execution ; the date of the resolution of the 
shareholders authorizing the same ; the number of shares voting 
therefor ; a short description of the property mortgaged ; the states 
in which located ; the name of the mortgagee ; in case the mort ­
gage is to secure a series of bonds or obligations , it shall be suffi ­
cient ,  as to the amount , to state the total thereof , and as to the 
mortgagee , to state the name of the trustees , if any ,  for such hold­
ers ; and if · more than one issue is made of the same series , the 
date and amount of the new issue , with reference to the former, 
need only to be made. 

( 4 . ) Contract valid,-Failure to file and register such mort ­
gage as provided herein shall not invalidate the contract or obli ­
gation to repay the money secured thereby ; but registration as 
herein provided shall not in any way excuse compliance with or 
modify the effect of failure to comply with the state laws relating 
to filing and registration of liens upon property therein .  

( 5 . ) Certificate ,-The said Commissioner shall give to such 
corporation a certificate of the registration of such mortgage , and 
the amount secured thereby , which shall be conclusive evidence of 
compliance herewith , and a copy of such certificate shall be 
endorsed upon every bond or debenture secured by such mortgage . 
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When evidence is given to the satisfaction of the Commissioner

that such mortgage or charge has been paid he shall enter on the

register thereof a memorandum of satisfaction, and on request, fur-

nish a certificate to that effect.

(6.) Fees,—For such registration, certificates, or copies thereof

such commissioner shall be entitled to 25 cents for each 100 words,

but for registration or copy thereof not less than $1.00, and for

each certificate not less than 25 cents.

(7.) Inspection,—Such register of mortgages shall be a public

record open to the inspection of any person desiring to see the

same.

(8.) Corporation register,—The corporation itself shall keep a

register of its mortgages as provided in section 128.

§ 91. Forfeiture Of Shares. (1.) Sale,—It the owner of any shares

shall neglect to pay any sum due thereon for thirty days after the

time appointed for payment, the treasurer, when ordered by the

board of directors, shall sell at public auction such shares of the

delinquent owner, or such number of them as will pay all sums

then due thereon, with interest and all necessary incidental charges,

and shall transfer the shares sold to the purchaser, who shall be

entitled to a certificate therefor.

(2.) Notice,—The treasurer shall give notice of the time and

place appointed for the sale, and the sum due on each share, the

number of the certificate, and the number of shares offered for sale,

by advertising the same once a week for three successive weeks

immediately before the date of sale, in some newspaper of general

circulation published in the county where the registered office is

located, and by mailing notice thereof, post paid, to the delinquent

stockholder at his last known post office address, at least twenty

days before the date of sale.

(3.) Proceeds,—If the proceeds of the sale of such shares are

more than sufficient to pay the sums due thereon, with interest and

expenses, the balance shall be held by the corporation for such

stockholder, and paid to him or his representatives or assigns, at

any time upon surrender to the corporation of his certificate of such

shares. If the proceeds are not sufficient to pay the amount due with

interest and charges, the stockholder shall remain liable to the cor-

poration for the deficiency, to be collected by action therefor.

(4.) Purchase by corporation,—If no one offers enough to pay

the sums due on such shares with interest and charges, the treas-
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When evidence is given to the satisfaction of the Commissioner 
that such mortgage or charge has been paid he shall enter on the 
register thereof a memorandum of satisfaction , and on request , fur ­
nish a certificate to that effect .  

( 6 . ) rees ,-For such registration , certificates , or copies thereof 
such commissioner shall be entitled to 25 cents for each 100 words , 
but for registration or copy thereof not less than $1 .00 ,  and for 
each certificate not less than 2 5  cents . 

( 7 . ) Inspection ,-Such register of mortgages shall be a public 
record open to the inspection of any person desiring to see the 
same . 

( 8 . ) Corpora/ion rt:g·ister ,-The corporation itself shall keep a 
register of its mortgages as provided in section 1 28 .  

S 91 . Forfeiture o f  Shares. ( 1 .  ) Sale, -I f  the owner o f  any shares 
shall neglect to pay any sum due thereon for thirty days after the 
time appointed for payment , the treasurer, when ordered by the 
board of directors , shall sell at pnblic auction such shares of the 
delinquent owner , or such number of them as will pay all sums 
then due thereon , with interest and all necessary incidental charges , 
and shall transfer the shares sold to the purchaser,  who shall be 
entitled to a certificate therefor. 

( 2 . )  Notice . -The treasurer shall give notice of the time and 
place appointed for the sale , and the sum due on each share , the 
number of the certificate , and the number of shares offered for sale , 
by advertising the same once a week for three successive weeks 
immediately before the date of sale , in some newspaper of general 
circulation published in the county where the registered office is 
located , and by mailing notice thereof , post paid , to the delinquent 
stockholder at his last known post office address , at least twenty 
days before the date of sale .  

( 3 . ) Proceeds ,-If the proceeds of the sale of such shares are 
more than sufficient to pay the sums due thereon , with interest and 
expenses , the balance shall be held by the corporation for such 
sto..:kholder , and paid to him or his representatives or assigns , at 
any time upon surrender to the corporation of his certificate of such 
shares . If the proceeds are not sufficient to pay the amount due with 
interest and charges , the stockholder shall remain liable to the cor ­
poration for the deficiency , to be collected by action therefor.  

( 4 . ) Purchase by corporation , -!£ no one offers enough to pay 
the sums due on such shares with interest and charges , the treas -
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urer may bid the shares in for, and they shall be declared forfeited

to, the corporation; but the delinquent owner shall be liable to the

corporation for such deficiency, and upon payment thereof within

sixty days, or if the corporation recovers the same within such

time, such stockholder, on surrender of the certificate shall be

entitled to a new one stating that the sums due on such shares

have been paid; otherwise the said shares and all that has before

been paid upon them shall be deemed forfeited to the corporation,

to be held by it as treasury stock and to be sold by it at such time

as the corporation may deem expedient.

3. Amendments.

§ 92. Before Subscription. Before the subscription of any part

of the capital stock except that agreed to be taken by the incorpor -

ators, the Agreement of Association may be amended in any respect

whatever consistent with the provisions of this Act, by entering

into a new Agreement of Association, signed by all the original

incorporators, and completing the organization thereunder as pro-

vided in sections 70 to 83.

§ 93. After Subscription. After any part of the stock has been

subscribed, or agreed to be taken by others than the original incor-

porators, and before organization, the Agreement of Association

can be amended only in the particulars stated in sections 101 and

102 and by the vote required therein, in a meeting notified and

conducted as provided in sections 70 to 73 in regard to the organi-

zation meeting; the notice shall state the purpose of the meeting

and the nature of the proposed amendment; if the amendment is

duly adopted the organization may be completed under such amend-

ed Agreement of Association.

§ 94. After Organization. After organization of the corporation,

the Agreement of Association, the By-Laws, the Articles of Organ-

ization, or the Certificate of Incorporation may be amended in any

of the particulars stated in sections 101 and 102 by the vote of the

shareholders therein indicated, provided the board of directors

shall pass!a resolution declaring such change is advisable, and

shall call a meeting of the stockholders to take action thereon.

The meeting shall be held upon such notice as the by-laws provide,

but not to be less than three weeks, given personally or by mail,

stating the purpose of the meeting and the nature of the proposed

amendment. If the proposed amendment receive the proper major-

ity vote, a certificate of that fact indorsed upon or annexed to a copy
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urer may bid the shares in for , and they shall be declared forfeited 
to , the corporation ; but the delinquent owner shall be liable to the 
corporation for such deficiency, and upon payment thereof within 
sixty days , or i f  the corporation recovers the same within such 
time , such stockholder , on surrender of the certificate shall be 
entitled to a new one stating that the sums due on such shares 
have been paid ; otherwise the said shares and all that has before 
been paid upon them shall be deemed forfeited to the corporation , 
to be held by it as treasury stock and to be sold by it at such time 
as the corporation may deem expedient. 

3 .  Amendments. 

§ 92. Before Subscription. Before the subscription of any part 
of the capital stock except that agreed to be taken by the incorpor -

ators ,  the Agreement of Association may be amended in any respect 
whatever consistent with the provisions of this Act , by entering 
into a new Agreement of Association , signed by all the original 
incorporators , aud completing the organization thereunder as pro ­
vided in sections 70 to 83 . 

§ 93 . After Subscription. After any part of the stock has been 
subscribed , or agreed to be taken by others than the original incor -
porators , and before organization , the Agreement of Association 
can be amended only in the particulars stated in sections 101  and 
102 and by the vote required therein , in a meeting notified and 
conducted as provided in sections 70 to 73 in regard to the organ i ­
zation meeting ; the notice shal l state the purpose o f  the meeting 
and the nature of the proposed amendment ; if the amendment is 

duly adopted the organization may be completed under such amend ­
ed Agreement of Association . 

§ 94. After Organization. After organization of the corporation , 
the Agreement of Association , the By - Laws , the Articles of Organ ­
ization , or the Certificate ot Incorporation may be amended in any 
of the particulars stated in sections 101  and 102 by the vote of the 
shareholders therein indicated , provided the board of directors 
shall pass�a resolution declaring such ch ange is advisable , and 
shall call a meeting of the stockholders to take action thereon . 
The meeting shall be held upon such notice as the by - laws provide , 
but not to be less than three weeks , given personally or by mail , 
stating the purpose of the meeting and the nature of the proposed 
amendment . If the proposed amendment receive the proper major ­

ity vote , a certificate of that fact indorsed upon or annexed to a copy 
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of such amendment, shall be signed by the president and secretary

under the corporate seal, and such amendment and certificate, and,

if the amendment requires a two-thirds vote, the written assent in

person or by proxy of those who voted for the same, with the num-

ber of shares voted by each, shall be submitted to the Commis-

sioner of Corporations, and if certified by him to be according to

law, shall be filed in the office of the Secretary of the Depart-

ment of Commerce and Labor, and upon the payment of the fee

required, the amendment shall be deemed to be made accordingly,

provided the amendment made is such only as it would have been

lawful to make in the original organization of such a corporation.

Such amendments shall be filed, recorded, indexed, certified, print-

ed, and distributed as provided in sections 77 to 79 and with the

same effect, as in case of the Certificate of Incorporation, and the

corporation shall cause copies of the same to be kept, filed, and

recorded, and shall furnish the same, as provided in case of the

Certificate of Incorporation.

§ 95. Increase or Decrease of Stock. (1.) Power,—The corpor-

ation may increase or decrease its capital stock or any class thereof,

by the vote required by section 102, and by proceeding as set forth

in section 94, relating to amendments.

(2.) Increase,—If the stock is increased the provisions of this

Act relating to the subscription, issue payment, and liability of

the holders, of the original stock shall apply.

(3.) Decrease,—If the stock is decreased, the amount of the

reduced capital shall not be less than the amount of the debts and

liabilities; and the owner of any stock shall not be relieved from

any liability existing prior to such reduction of the stock. The

certificate signed by the president and secretary that the amendment

reducing the capital stock has received the proper vote required to

be made and filed, according to section 94, shall also certify that

the debts and liabilities do not exceed the amount of the reduced

capital.

(4.) Redemption,—If any corporation has provided in its Agree-

ment of Association for redeeming any class of its capital stock,

the stock may be so reduced, provided the debts do not exceed the

amount of unredeemed capital, after redemption, without amending

the certificate of incorporation as above provided.

4. Con soli da Hon.

§ 96. Power. Two or more corporations formed under this Act
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of such amendment, shall be signed by the president and secretary 
under the corporate seal , and such amendment and certificate , and , 
if the amendment requires a two - thirds vote , the written assent in 
person or by proxy of those who voted for the same , with the num ­
ber of shares voted by each, shall be submitted to the Commis ­
sioner of Corporations , and if certified by him to be according to 
law , sit.all be filed in  the office of the Secretary of the Depart ­
ment of Commerce and Labor, and upon the payment of the fee 
required , the amendment shall be deemed to be made accordingly , 
Provided the amendment made is such only as it would have been 
lawful to make in the original organization of such a corporation . 
Such amendments shall be filed , recorded , indexed , certified , print­
ed , and distributed as provided in sections 7 7  to 79 and with the 
same effect , as in case of the Certificate of Incorporation , and the 
corporation shall cause copies of the same to be kept , filed , and 
recorded , and shall furnish the same , as provided in case of the 
Certificate of Incorporation.  

' 

s 95 . Increase or Decrease of Stock. ( 1 . )  Power , -The corpor ­
ation may increase or decrease its capital stock or any class thereof , 
by the vote required by section 102 , and by proceeding as set forth 
in section 94 , relating to amendments . 

( 2 . ) lncrease . -If the stock is increased the provisions of this 
Act relating to the subscription , issue payment ,  and liability of 
the holders , of the original stock shall apply. 

( 3 . ) Decrease ,-If the stock is decreased , the amount of the 
reduced �apital shall not be less than the amount of the debts and 
liabil ities ; and the owner of any stock shall not be relieved from 
any liabil ity existing prior to such reduction of the stock. The 
certificate signed by the president and secretary that the amendment 
reducing the capital stock has received the proper vote required to 
be made and filed , according to section 94 , shall also certify that 
the debts and liabilities do not exceed the amount of the reduced 
capital . 

( 4 . ) Redemj>tion , -If any corporation has provided in its Agree ­
ment of Association for redeeming any class of its capital stock , 
the stock may be so reduced , provided the debts do not exceed the 
amount of unredeemed capital , after redemption , without amending 
the certificate of incorporation as above provided . 

1- .  Consolidation. 

S 96. Power. Two or more corporations formed under this Act 
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for the purpose of engaging in the same kinds of national commerce

may merge or consolidate under the following conditions:—

(1.) Transportation,—Two or more transportation companies

whose lines are connecting and continuous may merge or consoli-

date into a single corporation which may be either one of the

merging or consolidating corporations, or a new corporation.

(3.) Transmission,—Two or more transmission companies

whose lines are connecting and continuous may merge or consoli-

date into a single corporation which may be either one of the merg-

ing or consolidating corporations, or a new corporation.

(3.) Trading,—Two or more trading corporations engaged in

the same kind of national commerce may merge or consolidate into

a single corporation which may be either of the merging or consol-

idating corporations, or a new one; but if more than one of such

corporations are engaged in, or have power to engage in, the busi-

ness of producing, farming, mining, or manufacturing, such cor-

porations shall not consolidate except as may be permitted by the

law of the state or states where said business is carried on.

(4.) Limits,—A transportation corporation shall not consolidate

with a trading company; but a transmission corporation may con -

solidate with either a transportation or a trading corporation, in

which case the name must indicate that the new corporation is

engaged in both kinds of national commerce. Corporations formed

under this Act shall not consolidate with companies not formed under

this Act.

§97. Procedure. (1.) Agreement,—The directors of the several

corporations proposing to merge or consolidate shall first enter into

a joint agreement in the names and under the seals of the respective

corporations, fixing the terms and conditions of such proposed

merger or consolidation, and the mode of carrying the same into

effect, and, in regard to the consolidated corporation, stating the

name; the location of the registered office; the name of the regis-

tered agent; the number, names, and residence of the directors and

officers, who shall hold their offices until their successors are chosen

and qualified; the amount of capital stock; the number of shares;

the par value of shares; the classes of stock, if any, with a full des-

cription of the privileges thereof; the manner of converting the

capital stock of the merging or consolidating corporations into the

stocks or obligations of the consolidated corporation: the disposition

to be made of any stocks or obligations of the new corporation not
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for the purpose of engaging in the same kinds of national commerce 
may merge or cono;olidate under the following conditions ;-

( 1 . ) Transj>orlation , -Two or more transportation companies 
whose lines are connecting and continuous mav merge or consoli ­
date into a single corporation which may be either one of the 
merging or consolidating corporations,  or a new corporation . 

( 3 . )  Transmission , -Two or more transmission companies 
whose lines are connecting and continuous may merge or consoli ­
date into a single corporation which mav be either one of the merg ­
i ng or consolidating corporations , or a new corporation . 

( 3 . ) Trading , -Two or more trading corporations engaged in 
the same kind of national commerce may merge or consolidate into 
a single corporation which may be either of the merging or consol ­
idating corporations , or a new one ; but if more than one of such 
�orporations are engaged in, or have power to engage in , the busi ­
ness of producing, farming , mining, or manufacturing, such cor ­
porations shall not consolidate except as may be permitted by the 
law of the state or states where said business is carried on . 

( 4 . ) Limits , -A transportation corporation shal l not consolidate 
with a trading company ; but a transmission corporation mav con ­
solidate with either a transportation or a trading corporation , in 
which case the name must indicate that the new corporation is 
engaged in both kinds of national commerce. Corporations formed 
under this Act shall not consolidate with companies not formed under 
this Act. 

� 97. Proctdure. ( 1 . )  A.�reement,-The directors of the several 
corporations proposing to merge or consolidate shall first enter into 
a joint agreement in the names and under the seals of the respective 
corporations ,  fixing the terms and conditions of such proposed 
merger or consolidation , and the mode of carrying the same into 
effect , and , in regard to the consolidated corporation , stating the 
name ; the location of the registered office ; the name of the regis­
tered agent ; the number, names , and residence of  the directors and 
officers , who shall hold their offices until their successors are chosen 
and qualified ; the amount of capital stock ; the number of shares ; 
the par value of shares ; the classes of stock , i f  any , with a full des ­
cription of the privileges thereof ; the manner of converting the 
capital stock of the merging or consolidating corporations into the 
stocks or obligations of the consolidated corporation : the disposition 
to be made of any stocks or obligations of the new corporation not 
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to be issued in exchange for those of the consolidated corporations;

the by-laws proposed to be adopted; and such other matters as may

be deemed necessary to perfect the merger or consolidation.

(2.) Provisions of agreement,—Such agreement of consolidation

may provide for the issue of stock, bonds, debentures or other obli-

gations, negotiable or otherwise, sufficient to make all payments

such consolidated corporation will be required to make, or to dis-

charge all obligations it will be required to assume, in order to

effect such consolidation; and may provide for securing the pay-

ment of such bonds, debentures or obligations, by mortgage upon

the property of the corporations to be consolidated, but such mort-

gage shall be subject to the full payment, to the extent of the prop-

erty mortgaged, of all claims against the former corporation whose

property is so mortgaged.

Provision may be made for issuing stock of the consolidated

corporation to the stockholders of the former corporations in

exchange for their shares, or for the property of such former cor-

porations or for money paid or to be paid in; but all the provisions

of this Act relating to the issue, or payment, of stock, the form and

contents of the certificates of shares, and the liability of sharehold-

ers, in the case of a single corporation, shall apply to such consol-

idated corporation.

(3.) Adoption and filing of agreement,—The proposed agreement

of consolidation shall be submitted to a stockholders' meeting of

each of said merging or consolidating corporations, separately

called and conducted as is provided in section 94 in regard to

amendments after organization; if such agreement receives the

requisite number of votes, it shalllbe certified by the president and

secretary of each of the consolidating corporations under their cor-

porate seals, and such agreement, and certificate, with the written

assent of those who voted for the same, with the number of shares

voted by each, shall be submitted to the Commissioner of Corpora-

tions, and if approved, shall, upon payment of the proper fees,

(§80) be filed, recorded, indexed, certified, printed and distributed

as provided in sections 77 to 79, and with the same effect as in case

of the Certificate of Incorporation, and Amendments.

§ 98. Effect. Such former corporations shall, after consolidation

be considered in law as one consolidated corporation by the name

assumed, clothed with all tb«e rights and powers given, and subject

to all the duties, and liabilities contained herein; but in case of
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to be issued in exchange for those of the consolidated corporations ; 
the by - laws proposed to be adopted ; and such other matters as may 
be deemed necessary to perfect the merger or consolidation . 

(2 . ) Provisi<Yns of agreement ,  -Such agreement of consolidation 
may provide for the issue of stock, bonds , debentures or other obl i ­
gations , negotiable or otherwise , sufficient to make all payments 
such consolidated corporation will be required to make , or to dis ­
charge all obligations i t  will b e  required to assume , i n  order to 
effect such consolidation ; and may provide for securing the pay ­
ment of such bonds , debentures or obl igations , by mortgage upon 
the property of the corporations to be consolidated , but such mort ­
gage shall be subject to the full payment , to the extent of the prop ­
erty mortgaged , of all claims against the former corporation whose 
property is so mortgaged . 

Provi sion may be made for issuing stock of the consol idated 
corporation to the stockholders of the former corporations in 
exchange for their shares , or for the property of such former cor ­
porations or for money paid or to be paid in ; but all the provisions 
of this Act relating to the issue , or payment ,  of stock , the form and 
contents of the certificates of shares , and the liability of sharehold ­
ers , in the case of a single corporation , shall apply to such consol ­
idated corporat ion . 

( 3 . ) Adoption and filing of agreement , -The proposed agreement 
of consol idation shall be submitted to a stockholders ' meeting of 
each of said merging or consolidating corporations , separately 
called and conduc ted as is provided in sect ion 94 in regard to 
amendments after organization ; if  such agreement receives the 
requisite number of votes , it shalllbe certified by the president and 
secretary of each of the consol idating corporations under their cor ­
porate seals , and such agreement ,  and certificate , with the written 
assent of those who voted for the same , with the number of shares 
voted by each , shall be submitted to the Commissioner of Corpora ­
tions , and if approved , shal l ,  upon payment of the proper fees , 
( § 80 )  be filed , recorded , indexed , certified , printed and distributed 
as provided in sections 77 to 79 ,  and with the same effect as in case 
of the Certificate of Incorporation , and Amendments .  

§ 98 . Effect . Such former corporations shall , after consolidation 
be considered in law as one consolidated corporation by the name 
assumed , clothed with all tqe rights and powers given , and subject 
to all the duties , and liabil it ies contained herein ; but in case of 
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amendments made to the laws of the United States, such corpora-

tion shall be considered as coming into being at the time of filing

the Agreement of Consolidation with the Secretary of the Depart-

ment of Commerce and Labor, and shall then have the powers

given by, and be subject to, the laws as they then exist, or shall

thereafter be modified; otherwise such consolidated corporation

shall possess all the rights, privileges, powers, and franchises, pub-

lic and private, and be subject to all the restrictions, disabilities

and duties of such consolidating corporations.

All the rights, privileges, powers, franchises, and property, real,

personal, or mixed, including all credits, accounts, and rights of

action of whatsoever kind, belonging to each of the consolidating

corporations, and the title thereto, shall be vested in, and may be

enforced by, such consolidated corporation, without any further

instrument of transfer or conveyance; and likewise all rights of

creditors against, and all liens upon any of the property of, either

of the former corporations shall be preserved unimpaired, and all

the debts, liabilities, duties, and obligations of any kind whatso-

ever of either of the former corporations shall thenceforth attach to

said consolidated corporation, and may be enforced against it to

the same extent as if said debts, liabilities and duties had been

incurred or contracted by it; but the former corporations may be

considered to be in existence in order to enforce the liabilities

thereof existing at the time of the consolidation, in the same man-

ner and with the same effect as if the consolidation had not taken

place.

5. Selling Out.

§ 99. Power and Procedure. Such corporation may sell all its

corporate property, rights and franchises to any other corporation

with which it might consolidate, organized, or to be organized,

under the provisions of this Act, provided the directors first enter

into a provisional contract therefor, and pass a resolution declaring

it advisable to do so, and call a meeting of the stockholders to take

action thereon, in the same manner as is provided in the case of

amendments, and if agreed to by the requisite majority, the action

shall be certified as in the case of amendments made after organiza-

tion (§ 94). Upon the filing of such certificate with, and the pay-

ment of the requisite fee to (§ 80), the Secretary of the Depart-

ment of Commerce and Labor, the said corporation shall be con-

sidered as going out of existence, except for the purpose of enforc-
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amendments made to the laws of the United States , such corpora ­
tion shall be considered as coming into being at the time of filing 
the Agreement of Consolidation with the Secretary of the Depart ­
ment of Commerce and Labor, and shall then have the powers 
given by, and be subject to , the laws as they then exist , or shall 
thereafter be modified ; otherwise such consolidated corporation 
shall possess all the rights , privileges , powers , and franchises , pub ­
lic and private , and be subject to all the restrictions ,  disabilities 
and duties of such consolidating corporations. 

All the rights , privileges , powers , franchises , and proi:.erty , real , 
personal , or mixed , including all credits , accounts , and rights of 
action of whatsoever kind , belonging to each of the consolidating 
corporations,  and the title thereto , shall be vested in , and may be 
enforced by , such consolidated corporation , without any further 
instrument of transfer or conveyance ; and likewise all rights of 
creditors against , and all liens upon any of the property of , either 
of the former corporations shall be preserved unimpaired , and all 
the debts , liabilities , duties , and obligations of any kind whatso ­
ever of either of the former corporations shall thenceforth attach to 
said consolidated corporation ,  and may be enforced against it to 
the same extent as if said debts , liabilities and duties had been 
incurred or contracted by it ; but the former corporations may be 
considered to be in existence in order to enforce the liabilities 
thereof existing at the time of the consolidation , in the same man ­
ner and with tht: same effect as if the consolidation had not taken 
place. 

5. Selling Out. 

� 99. Power and Procedure. Such corporation may sell all its 
corporate property , rights and franchises to any other corporation 
with which it might consolidate , organized , or to be organized , 
under the provisions of this Act , provided the directors first enter 
into a provisional contract therefor , and pass a resolution declaring 
it advisable to do so , and call a meeting of the stockholders to take 
action thereon , in the same manner as is provided in the case of 
amendments , and if agreed to by the requisite majority , the action 
shall be certified as in the case of amendments made after organiza ­
tion ( § 94 ) .  Upon the filing of such certificate with , and the pay ­
ment of the requisite fee to r n  80) , the Secretary of the Depart ­
ment of Commerce and Labor , the said corporation shall be con ­
sidered as going out of existence , except for the purpose of enforc -
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ing existing claims against it, and the rights and privileges thereof

shall be vested in, and the duties and liabilities shall be assumed

by the purchasing corporation, with the same effect and subject

to the same limitations as is provided in section 98 in regard to

consolidation.

VI. MANAGEMENT.

1. Shareholders.

§ 100. Elect Directors. The power to elect directors shall be

vested in the shareholders, or in those entitled to vote for such

directors, and shall be exercised in the manner provided in sections

111 to 113.

§ 101. Business Matters. The power to make or modify by-laws;

to change the par value of shares; to change the corporate name;

to change the location of the registered office; to control the issue

of stock; to mortgage the property, or franchises and to remove

officers, shall be vested in the shareholders, or in those having vot-

ing power, in a corporate meeting duly assembled by a majority

vote of all the outstanding shares or of those entitled to vote; or if

there are more than one class of shares, by a majority vote of all

the outstanding shares of each class.

§ 102. Material Amendments. The power to increase or decrease

the capital stock; to classify the shares; to change the voting power

of any shares; to issue bonds with voting powers; to change the

nature of the business; to merge or consolidate with any other cor-

poration; to accept or make any other material amendment, change,

or alteration in the constitution of the corporation; to sell all the

property or franchise; to surrender the corporate franchise; or to

dissolve the corporation, shall be vested in the shareholders in cor-

porate meeting duly assembled, by the affirmative vote of two-

thirds of all the outstanding shares, or of those entitled to vote

thereon, or if there are more than one class of shares, by the affirm-

ative vote of two-thirds of all the outstanding shares of each class.

§ 103. Other Matters. Such other powers as are conferred upon

the shareholders by law, Or by the Agreement of Association, the

by-laws, or the Articles of Organization, unless otherwise provided,

shall be vested in and exercised by the shareholders in meeting

duly assembled, by the majority vote of the quorum.

i

2. Shareholders' Meetings.

% 104. Necessity. Except as otherwise provided herein, share-

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

1
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

A PROPOSED NA TIONAL INCORPORA TION LA W 85 

ing existing claims against it ,  and the rights and privileges thereof 
shall be vested in , and the duties and l iabilities shall be assumed 
by the purchasing corporation , with the same effect and subject 
to the same limitations as is provided in section 98 in regard to 
consolidation . 

VI . MANAGEMENT. 

1. Skare holders. 

§ 100. Elect Directors. The power to elect directors shall be 
vested in the shareholders , or in those entitled to vote for such 
directors , and shall be exercised in the manner provided in sections 
1 1 1  to 1 1 3 .  

§ IOI . Business Matters. The power to  make or  modify by - laws ; 
to change the par value of shares ; to change the corporate name ; 
to change the location of the registered office ; to control the issue 
of stock ; to mortgage the property , or franchises and to remove 
officers , shall be vested in the shareholders , or in those having vot ­
ing power , in a corporate meeting duly assembled by a majority 
vote of all the outstanding shares or of those entitled to vote ; or i f  
there are more than one class of shares , by a majority vote of  all 
the outstanding shares of each class . 

§ 102 . Material Amendments. The power to increase or decrease 
the capital stock ; to classify the shares ; to change the voting power 
of any shares ; to issue bonds with voting powers ; to change the 
nature of the business ; to merge or consolidate with any other cor ­
poration ; to accept or make any other material amendment ,  change , 
or alteration in the constitution of the corporation ; to sell all the 
property or franchise ; to surrender the corporate franchise ; or to 
dissolve the corporation , shall be vested in the shareholders in cor ­
porate meeting duly assembled , by the affirmative vote of two ­
thirds of all the outstanding shares , or of those entitled to vote 
thereon , or if there are more than one class of shares , by the affirm -
ative vote of two - thirds of all the outstanding shares of each class . 

§ 103 . Other Matters. Such other powers as are conferred upon 
the shareholders by law , or by the Agreement of Association , the 
by - laws , or the Articles of Organization , unless otherwise provided , 
shall be vested in and exercised by the shareholders in meeting 
duly 11ssembled , by the majority vote of the quorum. 

' 

2. Shareholders ' Meetings. 

§ 104. Necessity. Except as otherwise provided herein , share -
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holders shall act only in shareholders' meeting; but such regular

and special meetings of the stockholders may be held as may be

provided in the by-laws, or as the business may require.

§ 105. Annual. An annual meeting of the stockholders shall be

held within sixty days after the end of the fiscal year of the corpor-

ation, for the purpose of electing directors and officers, hearing and

considering the annual report and such other matters as may be

properly brought before it.

§ 106. Place. The time and place of holding, and the manner of

conducting such meetings shall be fixed by the by-laws, but all

stockholders' meetings shall be held within territory subject to the

United States, and unless otherwise provided, shall be at the reg-

istered office of the corporation.

§ 107. Call. The secretary of the corporation shall call all regular

meetings of the stockholders at the time and place fixed by law,

or by the by-laws. A written or printed notice of every stock-

holders' meeting, whether regular or special, stating definitely the

day, hour, purpose, and place thereof, shall be given by the secre-

tary at least ten days, or in case any propositions to amend the

Agreement of Association, the by-laws, Articles of Organization,

Certificate of Incorporation' or to consolidate, to sell out, or to dis-

solve the corporation, are to be acted upon, the notice shall state

the nature of the proposed change, and shall be given at least three

weeks, before the meeting to each stockholder by leaving a copy of

such notice with him, or at his residence, or usual placeof business,

or by mailing it, postage prepaid, addressed to him at his last

known address. But no notice shall be required if every stock-

holder is present in person or by his duly appointed attorney, and

shall in writing filed with the records of the meeting waive such

notice.

§ 108. Special. Special meetings of the stockholders may be called

by a majority of the directors, or by the President or Secretary upon

the written request of three or more shareholders, who are entitled

to vote, and who hold at least one-fiftieth part in interest of the

capital stock, by giving such notice as provided above in section 107.

§ 109. Failure to Call. If for any cause any officer whose duty it

is to call a meeting is unable, refuses, or neglects to do so at the

proper time, or upon proper application, any justice of the peace,

or any judge of a state or federal court, may upon written applica-

tion of three or more stockholders, issue his warrant to any one of
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holders shall act only in shareholders ' meeting ; but such regular 
and special meetings of the stockholders may be held as may be 
provided in the by - laws , or as the business may require. 

§ 105. Annual . An annual meeting of the stockholders shall be 
held within sixty days after the end of the fiscal year of the corpor­
ation , for the purpose of electing directors and officers , hearing and 
considering the annual report and such other matters as may be 
properly brought before it .  

§ 106. Place . The time and place of holding, and the manner of 
conducting such meetings shall be fixed by the by - laws , but all 
stockholders ' meetings shall be held within territory subject to the 
United States , and unless otherwise provided , shall be at the reg ­
istered offict! of the corporation . 

§ I07 . Cal l .  The secretary of the corporation shall call all regular 
meetings of the stockholders at the time and place fixed by law , 
or by the by - laws . A written or printed notice of every stock ­
holders ' meeting , whether regular or special , stating definitely the 
day , hour, purpose , and place thereof, shall be given by the secre ­
tary at least ten days,  or in case any propositions to amend the 
Agreement of Association , the by - laws , Articles of Organization , 
Certificate of Incorporation� or to consol idate , to sell out, or to dis ­
solve the corporation , are to be acted upon , the notice shall state 
the nature of the proposed change , and shall be given at least three 
weeks ,  before the meeting to each stockholder by leaving a copy of 
such notice with him , or at his res idence , or usual place of business , 
or by mailing it ,  postage prepaid , addressed to him at h is last 
known address. But no notice shall be required if every stock ­
holder is present in person or by his duly appointed attorney , and 
shall in writing filed with the records of the meeting waive such 
notice . 

§ 108. Special . Special meetings of the stockholders may be called 
by a majority of the directors, or by the Presideut or Secretary upon 
the written request of three or more shareholders , who are entitled 
to vote , and who hold at least one - fiftieth part in interest of the 
capital stock , by giving such notice as provided above in section 107 .  

§ I09 . failure to Call. If for any cause any officer whose duty it 
is to call a meeting is unable ,  refuses , or neglects to do so at the 
proper time , or upon proper appl ication , any justice of the peace , 
or any judge of a state or federal court , may upon written appl ica ­
tion of three or more stockholders , issue his warrant to any one of 
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them, directing him to call a meeting by giving the notice required

by this Act, and authorize him to preside at such meeting, if no

officer legally authorized to preside is present, or, if present, refuses

to preside.

§ HO. Quorum. Unless the charter or by-laws otherwise provide,

a majority of all the shares issued and outstanding and entitled to

vote shall constitute a quorum for the transaction of business; but

elections of directors and officers, and amendments, consolidations,

selling out, and voluntary dissolutions, shall require the votes

indicated in sections 112, 101, 102.

3. Elections.

§ III. Of Directors. (1.) Time, place, manner,—Elections of

directors, and of such officers as are required to be elected by

shareholders, shall take place at the annual meeting; shall be by

ballot; and shall be in charge of two inspectors to be appointed by

resolution of the directors or of the shareholders; and the inspect-

ors shall take, and file with the corporate records, an oath faith-

fully to discharge their duties as such inspectors.

(2.) List of shareholders,—The directors shall cause the reg-

istered agent, or other transfer agent designated by them to make,

at least ten days before every election after the first, a full, true and

complete list, arranged in alphabetical order, of all the sharehold-

ers and persons entitled to vote at such elections, with the post

office address of each, the number of shares of each class of stock,

or bonds with voting power, held by each upon which he is entitled

to vote. This list shall be kept at the registered office, and during

business hours shall be open to the inspection of any shareholder,

and within three days after request therefor, and the payment of the

cost of copying at not over ten cents per one hundred words, shall

furnish any stockholder with a copy thereof.

Such list and the stock and transfer books and the proxies shall

be produced at the time and place of and during every election,

and shall be open to the inspection of any shareholder.

(3.) Voters,—No shares which have been issued, (except in

the case of the organization meeting), or transferred upon the cor-

porate books, within twenty days immediately preceding such elec-

tion shall be voted on; otherwise the provisions of section 154,

as to voting by proxies, fiduciaries, or upon shares pledged or held
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them, directing him to call a meeting by giving the notice required 
by this Act , and authorize him to preside at such meeting, if no 
officer legally authorized to preside is present , or, if present, refuses 
to preside . 

§ 110 . Quorum . Unless the charter or by - laws otherwise provide , 
a majority of all the shares issued and outstanding and entitled to 
vote shall constitute a quorum for the transaction of business ; but 
elections of directors and officers , and amendments , consolidations ,  
selling out , and voluntary dissolutions,  shall require the votes 
indicated in sections 1 1 2 ,  101 , 102 . 

3. Elections. 

§ Ill. Of Directors. ( 1 . )  Tim e,  place, manner,-Elections of 
directors , and of such officers as are required to be elected by 
shareholders , shall take place at the annual meeting ; shall be by 
ballot ; and shall be in charge of two inspectors to be appointed by 
resolution of the directors or of the shareholders ; and the inspect ­
ors shall take , and file with the corporate records , an oath faith ­

fully to d ischarge their duties as such inspectors . 
(2 . )  List of skareho/ders,-The d irectors shall cause the reg ­

istf!red agent,  or other transfer agent designated by them to make , 

at least ten days before every election after the first ,  a full , true and 

complete l ist , arranged in alphabetical order,  of all the sharehold ­

ers and persons entitl�d to vote at such elections ,  with the post 

office address of each , the number of shares of each class of stock , 

or bonds with voting power , held by each upon wh ich he i s  entitled 

to vote . This l ist shall  be kept at the registered office , and during 

business hours shall be open to the inspection of any shareholder , 

and within three days after request therefor ,  and the payment of the 

cost of copy ing at not over ten cents per one hundred words , shall 

furn ish any stockho lder with a copy thereof. 

Such list and the stock and transfer books and the proxies shall 

be produced at the time and place of and during every election , 

and shall be open to the i n spection of any shareholder.  

( 3 . ) Voters ,-No shares w h ich have been issued , ( except in 

the case of the organ ization meet ing ) , or transferred upon the cor ­

porate books . with i n  twenty days immed i ately preced ing such elec ­

tion shall be voted on ; otherwise the provisions of section 154 , 
as to voting by proxies , fiduciaries , 0r upon shares pledged or held 
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by the corporation, or by other companies in violation of this Act,

or by delinquent holders, shall apply. If the right to vote upon any

share be questioned, the inspectors shall determine the same by

reference to the stock or transfer books of the corporation, and by

an inspection of the proxies filed.

§ 112. Quorum. At least a majority of all the outstanding shares,

and bonds with voting power, entitled to vote, or if different classes

of shares are entitled to elect any particular class of directors, a

majority of all the outstanding shares of each class entitled to vote,

shall attend in person, or by proxy, in order to constitute a quorum

for conducting an election; and the persons to the number required

to be elected, receiving the highest number of votes, and of the

class authorized to vote therefor, shall be declared to be elected

directors; but if the Agreement of Association so provides, the

shareholders, or any class thereof may cumulate their votes in the

manner provided.

§ 113. Return. The inspectors shall make return of the election in

writing, and shall accompany the same with the list of shareholders

indicating thereon what shares were not represented, what were

represented in person, and what by proxy, and who was the

proxy, and shall verify such return and list under oath, and the

same shall be filed with the records of the corporation.

§ 114. Other Officers. The election of the auditor, or auditors, and

such other officers as are to be elected by the shareholders shall

take place after the directors are chosen, and shall be conducted in

the same manner.

§ IIS. Failure to Elect. If for any reason directors or officers are

not elected at the regular annual meeting, a special meeting shall

be called for the purpose within thirty days, at which directors and

officers shall be elected in all respects as at the annual meeting.

Failure to elect directors or officers shall not affect the corporate

existence, but the former incumbents shall hold their offices until

their successors are elected and qualified. Vacancies are to be

filled as provided in section 118.

4. Directors.

% 116. Powers. The management of the ordinary business and

affairs of the corporation, and such as is not otherwise conferred

upon the shareholders, shall be vested in the board of directors, in

meeting duly assembled, and their action may be then determined

by a majority vote of the quorum.
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by the corporation , or by other companies in violation of this Act , 
or by delinquent holders , shall apply. If the right to vote upon any 
share be questioned , the inspectors shall determine the same by 
reference to the stock or transfer books of the corporation , and by 
an inspection of the proxies filed. 

§ 112. Quorum. At least a majority of all the outstanding shares , 
and bonds with voting power, entitled to vote , or if different classes 
of shares are entitled to elect any particular class of directors , a 
majority of all the outstanding shares of each class entitled to vote , 
shall attend in person , or by proxy , in order to constitute a quorum 
for conducting an election ; and the persons to the number required 
to be elected , receiving the highest number of votes , and of the 
class authorized to vote therefor , shall be declared to be elected 
directors ; but if the Agreement of Association so provides , the 
shareholders , or any class thereof may cumulate their votes in the 
manner provided . 

§ 113. Return. The inspectors shall make return of the election in 
writing, and shall accompany the same with the list of shareholders 
indicating thereon what shares were not represented , what were 
represented in person , and what by proxy , and who was the 
proxy,  and shall verify such return and list under oath , and the 
same shall be filed with the records of the corporation . 

§ 114. Other Officers. The election of the auditor , or auditors , and 
such other officers as are to be elected by the shareholders shall 
take place after the directors are chosen , and shall be conducted in 
the same manner. 

§ 1 15. failure to Elect . If  for any reason directors or officers are 
not elected at the regular annual meeting, a special meeting shall 
be called for the purpose within thirty days , at which directors and 
officers shall be elected in all respects as at the annual meeting. 
Failure to elect directors or officers shall not affect the corporate 
existence , but the former incumbents shall hold their offices until 
their successors are elected and qualified. Vacancies are to be 
filled as provided in section 1 18 .  

4 .  Directors. 

§ 116. Powers. The management of the ordinary business and 
affairs of the corporation , and such as is not otherwise conferred 
upon the shareholders , shall be vested in the board of directors , in 
meeting duly assembled , and their action may be then determined 
bv a majority vote of the quorum. 
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§ 117. Meetings. (1.) Regular,—The time and place of the regu-

lar meetings of the board shall be provided for in the by-laws, but

unless another place shall be so designated, such meetings shall be

held at the registered office of the corporation; but any meeting of

the board, by unanimous consent, may be held anywhere.

(2.) Special,—Special meetings may be held at the registered

office of the corporation, on the written request of the president, or

of any three members of the board. •

(3.) Call,—The secretary shall give to each member notice of

all special meetings, either personally by leaving with him, or at

his usual place of business, or by mailing to him postage prepaid at

his last known address, in time to reach him at least twenty-four

hours before the time of meeting, and in time for him to attend, a

written or printed notice of the time and place of such meeting, and

the purpose thereof; provided, that if all members of the board

attend any meeting no notice thereof shall be necessary to the val-

idity of the action taken.

(4.) Quorum,—A majority of all the directors shall constitute a

quorum.

(5.) Voting,—Each director shall have one vote, which he

shall cast in person.

(6.) Business,—At the first meeting of the board of directors

after the annual election, they shall proceed to elect, by ballot,

such officers as the charter or by-laws authorize them to choose. A

majority of the votes cast shall be necessary to elect.

(7.) Rules,—The directors may adopt such rules and regula-

tions for conducting and facilitating their business as are not incon-

sistent with the charter or by-laws of the corporation.

§ 118. Vacancies in Office. Any vacancy occurring in the board of

directors or in the office of president, vice-president, secretary, or

treasurer, by death, resignation, removal, or otherwise, shall be

filled in the manner prescribed in the by-laws. In the absence of

any provision therein, such vacancies, as well as others, except as

hereinafter provided, shall be filled until the next election, by the

board of directors; in case of a vacancy in the office of auditor, a

shareholders' meeting shall be called for the purpose of electing a

new auditor, and when the number of directors is increased between

the annual meetings, the new places shall not be considered vacan-

cies within the meaning of this section, but shall be filled by an

election by shareholders called for that purpose.

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

1
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

A PROPOSED NA TIONAL INCORPORA TION LA W 89 

§ 117. Meetings. ( 1 . )  Regular,-The time and place of the regu ­
lar meetings of the board shall be provided for in the by - laws , but 
unless another place shall be so designated , such meetings shall be 
held at the registered office of the corporation ; but any meeting of 
the board , by unanimous consent, may be held anywhere . 

( 2 . ) Specia/ ,-Special meetings may be held at the registered 
office of the corporation , on the written request of the president , or 
of any three members of the board . 

( 3 . ) Call ,-The secretary shall give to each member notice of 
all special meetings , either personally by leaving with him, or at 
his usual place of business , or by mail ing to him postage prepaid at 
his last known address , in time to reach him at least twenty - four 
hours before the time of meeting, and in time for him to attend , a 
written or printed notice of the time and place of such meeting, and 
the purpose thereof ; provided, that if all members of the board 
attend any meeting no notice thereof shall be necessary to the val ­
idity of the action taken . 

( 4 . ) Quorum ,-A majority of all the directors shall constitute a 
quorum . 

( 5 . ) Voting,-Each director shall have one vote , which he 
shall cast in person. 

( 6 . ) Business ,-At the first meeting of the board of directors 
after the annual election , they shall proceed to elect , by ballot , 
such officers as the charter or by-laws authorize them to choose. A 
majority of the votes cast shall be necessary to elect. 

( 7 . ) Rules ,-The directors may adopt such rules and re�ula ­
tions for conducting and fac ilitating their business as are not incon ­
sistent with the charter or by - laws of the corporation . 

§ 118. Vacancies in Office. Any vacancy occurring in the board of 
directors or in the office of president, vice -president ,  secretary , or 
treasurer,  by death , resignation , removal , or otherwise , shall be 
filled in  the manner prescribed in the by - laws.  In the absence of 
any provision therein , such vacancies , as well as others , except as 
hereinafter provided , shall be fil led until  the next election , by the 
board of d irectors ; in case of a vacancy in the office of auditor , a 
shareholders ' meeting shall be called for the purpose of electing a 
new auditor , and when the number of directors is increased between 
the annual meetings , the new places shall not be considered vacan ­
cies within the mean ing of th is section , but shall be filled by an 
election by shareholders called for that purpose . 
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5. Officers.

§ 119. Ill General. The powers, duties, and functions of the officers

shall be such as may be,or is,conferred upon,or assigned to, them by

law, or by the by-laws, or by the shareholders, or directors, or such

as are usually exercised, performed and discharged by such officers,

unless otherwise provided or directed.

§ 120. President. (1.) Preside,—The president shall preside at the

meetings of the stockholders, and of the directors; he shall sign the

minutes of meetings over which he may have presided; he shall

sign the certificate of stock, and such other notices, instruments,

and documents as may be required by the charter, by-laws, or res-

olution of the board.

(2.) Manage,—Unless some other officer is designated as such,

he shall be presumed to be the general manager, and may exercise

the powers usually conferred upon such an officer, in carrying on

the current business operations of such corporation.

(3.) Report,—He shall submit at the annual meeting a complete

report of the operations and financial affairs of the corporation for

the preceding fiscal year, as hereinafter provided.

(4.) Other,—He shall perform such other duties as usually per-

tain to his office, or such as may be delegated to him.

§ 121. Vice-President. In the absence or inability of the presi-

dent, the vice-president shall have the powers, and shall perform

the duties, of the president.

§ 122. Secretary. The secretary shall keep full and correct min-

utes of the meetings of the stockholders and of the directors; shall

issue calls for meetings; shall notify officers and directors of their

election; shall keep the corporate seal and affix the same, attested

by his signature, to such instruments as are required or authorized

to be under seal; and shall perform such other duties as are usually

incident to such an office, or as may be conferred upon him by the

by-laws or otherwise.

§ 123. Registered Agent. The Registered Agent shall keep his

office at the registered office of the corporation, and shall keep there

the stock and transfer books of the corporation, written up to date,

and such other documents as are herein designated, open to the

inspection of all bona fide stockholders, and ready to be used for the'

transfer of stock. Notices given or sent to him at the registered

office, or summons or subpoenas served upon him at such office in

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

1
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

90 MICHIGAN LA W RE VIE W 

5. Officers. 

§ 119. In Gtntral. The powers , duties , and functions of the officers 
shall be such as may be ,or is,conferred upon ,or assigned to, them by 
law, or by the by - laws , or bv the shareholders , or directors , or such 
as are usually exercised , performed and discharged by such officers , 
unless otherwise provided or directed. 

§ l20. President. ( 1 .) Preside ,-The president shall preside at the 
meetings of the stockholders , and of the directors ; he shall sign the 
minutes of meetings over which he may have presided ; he shall 
sign the certificate of stock, and such other notices , instruments , 
and documents as may be required by the charter , by - laws, or res ­
olution of the board. 

( 2 . )  Mana�e, -Unless some other officer is designated as such , 
he shall be presumed to be the general manager , and may exercise 
the powers usually conferred upon such an officer, in carrying on 
the current business operations of such corporation. 

( 3 . ) Repo1t ,-He shall submit at the annual meeting a complete 
report of the operations and financial affairs of the corporation for 
the preceding fiscal year , as hereinafter provided. 

( 4 . ) Other,-He shall perform such other duties as usually per ­
tain to his office , or such as may be delegated to him. 

§ 121 . Vice-President. In the absence or inability of the presi ­
dent,  the vice - president shall have the powers , and shall perform 
the duties , of the president. 

§ 122 . Secretary . The secretary shall keep full and correct min -
utes of the meetings of the stockholders and of the directors ; shall 
issue calls for meetings ; shall notify officers and directors of their 
election ; shall keep the corporate seal and affix the same, attested 
by his signature , to such instruments as are required or authorized 
to be under seal ; and shall perform such other duties as are usually 
incident to such an office , or as may be conferred upon him by the 
by - l aws or otherwise . 

§ 123. Registered Agent . The Registered Agent shall  keep his 
office at the registered office of the corporation , and shall keep there 
the stock and transfer books of the corporation , wri tten up to date , 
and such other documents as are herein designated , open to the 
inspection of all bona fide stockholders , and ready to be used for the · 

transfer of stock . Notices given or sent to him at the registered 
office , or summons or subprenas served upon him at such office in 

. . . ..  
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the manner prescribed in section 88 (2), shall be deemed to be

properly given to or served on such corporation.

§ 124. Treasurer. The treasurer shall have the custody of, and

be responsible for all moneys and securities of the corporation, and

shall keep full and accurate records and accounts of the same, which

shall be open at all times during business hours to the inspection of

any director of the corporation. He shall have power to endorse

for collection or deposit all bills, notes, checks, and other negotia-

ble instruments; he shall pay out money upon direction of the

proper authority; and shall make such reports and statements from

time to time, as may be required by the directors or otherwise.

§ 125. Auditors. The Auditors shall ascertain and report to the

corporation annually whether, in their judgment, the corporate

books have been properly kept and show correctly the condition of

the business affairs, and transactions of the corporation; whether

every shareholder's balance sheet, as provided in section 132, laid

before the members of the corporation during their term of office,

presents a correct view of the state of the corporation's business and

affairs; or if they think otherwise, they shall report in full wherein

they disapprove, or find the books or balance sheets, deficient, and

the details of their disapproval thereof shall be indorsed on such

balance sheets, or annexed thereto, and filed therewith; they shall

also report all material information which they may have obtained

concerning the books, accounts, securities, vouchers, writings, and

documents examined by them, not shown by such balance sheets;

their report shall be made in writing and certified under oath to be

correct to the best of their knowledge and belief, and shall be sub-

mitted along with the shareholders' balance sheets, and both shall

be read at the annual shareholders' meeting.

The auditors shall, before making such report, require a copy of

the private balance sheet showing in detail the items upon which the

shareholders' balance sheet is founded, to be furnished them, and

shall have the power to require the directors and officers, or any of

them, to supply in writing, signed by the party giving it, any fur-

ther details, information, or explanation, possessed by them or him,

affecting either of the balance sheets or any item therein; and

they shall have, at all times, access to and full power and

authority to inspect the books, accounts, papers and vouchers, or

any of them, of such corporation, in order to verify the accounts

and make the required certificate, and their certificate shall show

whether or not all their requisitions have been complied with.
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the manner prescribed in section 88 (2 ) ,  shall be deemed to be 
properly given to or served on such corporation . 

§ 124 . Trwurer. The treasurer shall have the custody of . and 
be responsible for all moneys and securities of the corporation , and 
shall keep full and accurate records and accounts of the same , which 
shall be open at all times during business hours to the inspection of 
any di rector of the corporation . He shall have power to endorse 
for collection or deposit all bills , notes . checks , and other negotia ­
ble instruments ; he shall pay out money upon direction of the 
proper authority ; and shall make such reports and statements from 
time to time , as may be required by the directors or otherwise. 

§ 125. Auditors. The Auditors shall ascertain and report to the 
corporation annually whether , in their judgment, the corporate 
books have been properly kept and show correctly the condition of 
the business affairs , and transactions of the corporation ; whether 
every shareholder ' s  balance sheet , as provided in section 132 , laid 
before the members of the corporation during their term of office , 
pres en ts a correct view of the state of the corporation ' s  business and 
affairs ; or if they think otherwise , they shall report in full wherein 
they disapprove . or find the books or balance sheets , deficient , and 
the details of their disapproval thereof shall be indorsed on such 
balance sheets , or annexed thereto , and filed therewith ; they shall 
also report all material information which they may have obtained 
concerning the books , accounts , securities , vouchers , writings , and 
documents examined by them , not shown by such balance sheets ; 
their report shall be made in  writing and certified under oath to be 
correct to the best of their knowledge and belief , and shall be sub ­
mitted along with the shareholders ' balance sheets , and both shall 
be read at the annual shareholders ' meeting. 

The auditors shall , before making such report , require a copy of 
the private balance sheet showing in detail the items upon which the 
shareholders ' balance sheet is founded , to be furnished them, and 
shall have the power to require the directors and officers , or any of 
them , to supply in writing, signed by the party giving it ,  any fur ­
ther details , information , or explanation , possessed by them or him , 
affecting either of the balance sheets or any item therein ; and 
they shall have , at all times , access to and full power and 
authority to inspect the books,  accounts , papers and vouchers , or 
any of them , of such corporation , in order to verify the accounts 
and make the required certificate , and their certificate shall show 
whether or not all their requisitions have been complied with . 
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VII. DUTIES AND LIABILITIES.

§ 126. As to Name. Every such corporation shall have its corporate

name painted, or affixed, and shall keep it so painted or affixed, in

English letters easily legible, in a conspicuous position on the out-

side of every office or place in which the business of the corporation

is regularly carried on; it shall likewise have its name engraved in

legible English characters on its corporate seal, and shall have it

likewise printed or mentioned in all notices, advertisements,

reports, and other official publications, and on all bills, contracts,

invoices, receipts, and letters signed by or on behalf of such cor-

poration.

§ 127. AS tO Registered Office. The registered office shall be kept

open regularly during ordinary business hours, and the registered

agent shall be there to perform the duties required. The location

of the registered office, and the name of the registered agent, shall

be printed or stated upon all letter heads used by the corporation,

and upon every report or statement required by this act to be made

to any public officer, or published, or filed or recorded by such cor-

poration, and no such document or statement shall be received, or

filed by any officer of the United States, unless this provision is com-

plied with.

§128. Documents in Registered Office. (l.) Organization pa-

pers,—Copies of all organization papers, including the Agreement of

Association, By-Laws, Articles of Organization, and Certificate of

Incorporation-, with all amendments to any of them, shall be kept in

the registered office, open to the inspection of all shareholders or

creditors, at any time during business hours.

(2.) Records ot meetingsi—Such corporation shall keep at all

times, at its registered office, full and true records of all the pro-

ceedings of the shareholders' and directors' meetings, open to

inspection of directors and shareholders.

(3.) Transfer books,—The stock and transfer books of the cor-

poration shall be kept in the registered office in charge of the regis-

tered agent, who shall keep them written up to date, and they shall

be open to the inspection of all bona fide shareholders, during busi-

ness hours, and shall be ready for the transfer of shares.

(4.) Lists of shareholders, officers, etc.,—Every such corpora-

tion shall cause to be kept in the registered office a list in which

shall be entered the names and addresses of the members, with the

number of shares held by each, distinguishing each certificate by its
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VII .  DUTIES AND LIABILITIES. 

§ 126. As to Name. Every such corporation shall have its corporate 
name painted , or affixed , and shall keep it so painted or affixed , in 
English letters easily legible ,  in a conspicuous position on the out ­
side of every office or place in which the business of the corporation 
is regularly carried on ; it shall l ikewise have its name engraved in 
le�ible English characters on its corporate seal , and shall have i t  
likewise printed or mentioned in a l l  notices , advertisements , 
reports , and other official publications , and on all bills , con tracts , 
invoices , receipts , and letters signed by or on behalf of such cor ­
poration . 

§ 127. As to Registered Office . The registered office shall be kept 
open regularly during ord inary business hours , and the registered 
agent shall be there to perform the duties required . The location 
of the registered office , and the name of the registered agent , shall 
be printed or stated upon all letter beads used by the corporation , 
and upon every report or statement requ ired by this act to be made 
to any publ ic officer , or published , or filed or recorded by such cor ­
poration , and no such rlocument or statement shall be received . or 
filed by any officer of the United States , unless this provision is com ­
plied with . 

§ 128 .  Documents in Registered Office . ( 1 . ) Organ ization pa -
,t>ers , -Copies of all organization papers , includ ing the Agreement of 
Association , By - Laws ,  Articles of Organ ization , and Certi ficate of 
Incorporation-, with all amendments to any of them , shall be kept in 
the registered office , open to the inspection of all shareholders or 
cred itors , at any time d uring business hours . 

( 2 . )  Records of mectin.irs ,-Such corporation shall keep at all 
times , at its registered office , ful l  and true records of all the pro ­
ceedings of the shareholders ' and d irectors ' meetings , open to 
inspection of directors and shareholders . 

( 3 . ) Transfer books , - The stock and transfer books of the cor­
poration shall ht! kept in the registered office in  charge of the regis ­
tered agen t ,  who shall keep them written up to date , and they shall 
be open to the inspection of all bona fide shareholders , during busi ­
ness hours , and shall be ready for the transfer of shares . 

( 4 . ) Lists of slzareholders , officers , etc. ,-Every such corpora ­
tion shall cause to be kept in the registered office a list i n  which 
shall be entered the names and addresses of the members , with the 
number of shares held by each , distingu ishing each certificate by its 



A PROPOSED NATIONAL INCORPORATION LAW 93

number, showing the amounts paid or considered as paid on such

shares, and the date at which any person ceased to be a member;

there shall likewise be kept in such office a list of the names and

addresses of the directors and officers of the corporation; a list of

the dates of the certificate of incorporation, and all amendments

thereto shall likewise be kept in such office; and the foregoing

lists shall be subject to the inspection of all the shareholders and

creditors of the corporation, during the regular business hours of

each day in which business may be legally transacted.

(5.) Balance sheets,—Copies of all stockholders' balance

sheets, and of all annual reports made by such corporation to any

public officer, as hereinafter required, shall likewise be kept in such

office, and open to inspection by shareholders during office hours.

(6.) Mortgages,—Every corporation organized hereunder shall

cause a copy of every instrument creating any mortgage or charge

requiring registration under this Act, or otherwise, to be kept at the

registered office, properly filed and indexed, and open to the inspec-

tion of the shareholders and creditors; provided that in case of a

series of uniform bonds or debentures, a single copy of the same,

with the total amount issued, and the names and addresses of all

the parties to whom the same were issued, and the names of the

transferees thereof shall be sufficient.

§ 129. Accounts to be Kept. Every such corporation shall cause

to be kept proper books of account, in which shall be kept full,

true, and complete accounts of the affairs and transactions of the

corporation.

§ 130. Fiscal Year. The fiscal year of such corporation shall be

made to end on the thirtieth day of June of each year, and the first

report of any corporation commencing business more than three

months prior to June thirtieth, shall be made for the part of the

year ending with that date; if commencing business less than three

months prior to any thirtieth day of June, the first report may be

made for such part of the year and the following year together.

§ 131. Private Balance Sheet. Such corporation shall within sixty

days after the end of the fiscal year cause the proper accounting

officers to balance its accounts and to make out a private balance

sheet and report, which shall show in detail the items making up

the capital stock, authorized, issued, and paid up; the assets; the

property of all kinds; the debts and liabilities of all kinds; the

gross and net earnings; the income and profits; the operating
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number, showing the amounts paid or considered as paid on such 
shares, and the date at which any person ceased to be a member ; 
there shall likewise be kept in such office a list of the names and 
addresses of the directors and officers of the corporation ; a list of 
the dates of the certificate of incorporation , and all amendments 
thereto shall likewise be kept in such office ; and the foregoing 
lists shall be subject to the inspection of all the shareholders and 
creditors of the corporation , during the regular business hours of 
each day in which business may be legally transacted. 

( 5 . ) Balance sheets ,-Copies of all stockholders' balance 
sheets, and of all annual reports made by such corporation to any 
public officer, as hereinafter required, shall likewise be kept in such 
office, and open to inspection by shareholders during office hours. 

(6 . ) Mortgages ,-Every corporation organized hereunder shall 
cause a copy of every instrument creating any mortgage or charge 
requiring registratipn under this Act, or otherwise, to be kept at the 
registered office, properly filed and indexed, and open to the inspec ­
tion of the shareholders and creditors ; provided that in case of a 
series of uniform bonds or debentures, a single copy of the same, 
with the total amount issued, and the names and addresses of all 
the parties to whom the same were issued, and the names of the 
transferees thereof shall be sufficient. 

§ 129. Accounts to be Kept. Every such corporation shall cause 
to be kept proper books of account, in which shall be kept full, 
true, and complete accounts of the affairs and transactions of the 
corporation. 

§ 130. fiscal Year. The fiscal year of such corporation shall be 
made to end on the thirtieth day of June of each year, and the first 
report of any corporation commencing business more than three 
months prior to June thirtieth, shall be made for the part of the 
year ending with that date ; if commencing business less than three 
months prior to any thirtieth day of June, the first report may be 
made for such part of the year and the following year together. 

§ 131. Private Balance Sheet. Such corporation shall within sixty 
days after the end of the fiscal year cause the proper accounting 
officers to balance its .accounts and to make out a private balance 
sheet and report , which shall show in detail the items making up 
the capital stock , authorized , issued, and paid up ; the assets ; the 
property of all kinds ; the debts and liabilities of all kinds ; the 
gross and net earnings ; the income and profits ; the operating 
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expenses, and expenditures of all kinds; and a summary of busi-

ness done; the number of shareholders of each class; the officers

and salaries paid to each; the number, or average number, of

employees, with the total wages paid, for the preceding fiscal year;

indicating where, in the books of account, or elsewhere the items

and statements may be inspected or verified. Such balance sheet

shall be signed by the president and at least three of the directors,

and shall be open to the inspection of the auditors, but shall not be

issued to the members of the corporation. The auditors may call

for, and require to be furnished in writing any further details or

information they deem necessary, and shall certify on such balance

sheet whether or not the same was furnished as requested. The

private balance sheet together with such further details and inform-

ation shall be kept by the corporation as a part of the records thereof.

§ 132. Shareholders' Balance Sheet. (1.) Contents,—Such corpora-

tion shall likewise cause to be made, within fifteen days after the

private balance sheet is completed, a Shareholders' Balance Sheet,

to be prepared by the proper accounting officers, from the items

given in the private balance sheet. Such shareholders' balance

sheet may be such as may be prescribed by the by-laws, or by

resolution of the shareholders, but in every case shall show, as to

I. Capital and Liabilities: (l.) The amount of capital stock

issued,the amount paid up thereon, indicating the amount paid up in

money, in property, in services, or otherwise, stating the nature of

the consideration received if other than money; the arrears of calls

due, the dates thereof, the names of those in default, and the par-

ticulars as to any forfeited shares.

(2.) The debts and liabilities of the corporation, indicating the

amount of mortgages, debentures, and the floating debts, or cur-

rent liabilities outstanding, stating the amounts for which notes or

acceptances have been given; the sums due for supplies; for

material; for labor; for taxes; for salaries; for interest on loans;

for legal expenses; for unclaimed dividends; and for all other

liquidated claims or obligations.

(3.) The amount of reserve fund to meet contingencies if any.

(4.) The balance, or the actual amount of the years' earnings,

and surplus, available for the payment of dividends or to be other-

wise disposed of, and the nature and mode in which it is, or is to

be used or invested, with the rate of interest, if any, received or

to be received.
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expenses , and expenditures of all kinds ; and a summary of busi ­
ness done ; the number of shareholders of each class ; the officers 
and salaries paid to each ; the number , or average number,  of 
employees , with the total wages paid , for the preceding fiscal year ; 
indicating where , in the books of account,  or elsewhere the items 
and statements may be inspected or verified . Such balance sheet 
shall be signed by the president and at least three of the directors , 
and shall be open to the inspection of the auditors , but shall not be 
issued to the members of the corporation .  The auditors may call 
for ,  and require to be furnished in writing any further details or 
information they deem necessary , and shall certify on such balance 
sheet whether or not the same was furn ished as requested. The 
private balance sheet together with such further details and inform ­
ation shal l be kept by the corporation as a part of the records thereof. 

§ 132. Shareholders' Balance Sheet. ( 1 . ) Contents ,-Such corpora ­
tion shall likewise cause to be made, within fifteen days after the 
private balance sheet is completed , a Shareholders ' Balance Sheet ,  
to be prepared by the proper accounting officers , from the items 
given in the private balance sheet . Such shareholders ' balance 
sheet may be such as may be prescribed by the by - laws , or by 
resolution of the shareholders , but in every case shall show , as to 

I .  Capital and Liabil ities : ( 1 . )  The amount of capital stock 
issued , the amount paid up thereon , indicating the amount paid up in 
money , in property , in services , or otherwise , stating the nature of 
the consideration received if  other than money ; the arrears of calls 
due , the dates thereof,  the names of those in default ,  and the par ­
ticulars as to any forfeited shares . 

( 2 . ) The debts and liabil ities of the corporation ,  indicating the 
amount of mortgages , debentures , and the floating debts , or cur ­
rent liabilities outstanding, stating the amounts for which notes or 
acceptances have been given ; the sums due for supplies ; for 
material ; for labor ; for taxes ; for salaries ; for interest on loans ; 
for legal expenses ; for unclaimed dividends ; and for all other 
liquidated claims or obligations.  

( 3 . ) The amount of reserve fund to meet contingencies if any. 
( 4 . ) The balance , or the actual amount of the years ' earnings , 

and surplus ,  available for the payment of d ividends or to be other ­
wise disposed of , and the nature and mode in which it is , or is to 
be used or invested , with the rate of interest , if any , received or 
to be received. 



A PROPOSED NATIONAL INCORPORATION LAW 95

(5.) Claims for which the corporation is or may be contingently

liable, and also such claims, made against the corporation, with

the nature thereof, as are not acknowledged as debts, or valid

claims.

II. Property and Assets: (1.) The tangible property, distin-

guishing the freehold lands and buildings; leasehold lands and build-

ings; office furniture, fixtures and supplies; machinery and equip-

ment; merchandise, indicating the products, material, and stock in

process, on hand.

(2.) The intangible property, indicating separately, franchises,

patent rights, trade marks, good will, etc.

(3.) Debts due the corporation, including and separately indicat-

ing bills receivable, accounts receivable, agents' balances, etc., showing

those considered good and for which the corporation holds securi-

ties of any kind, naming them; those considered good for which

no securities are held; those considered bad or doubtful. Any

debt due the corporation from any director or officer shall be

separately stated.

(4.) Investments and securities of other institutions held, stat-

ing their face value, and their estimated actual value, indicating

where and how invested, and the rate of interest or income there-

from.

(5.) Cash, indicating where deposited.

(6.) All other assets, or claims, liquidated and unliquidated,

indicating separately their nature, character and amounts.

(7.) There shall also be stated as to all the assets except cash,

whether they are taken at cost price or by valuation, or on what

other basis they are reckoned, and whether any, and if so what,

amount or percentage has been written off, or what other provision

has been made, for depreciation.

(8.) The amount by which the gross value of the assets of the

corporation has been increased since the last balance sheet due to

any increase in the valuation of any property of the corporation.

(9.) The amount of property for which shares were issued

which has been sold since the last balance sheet, with a full dis-

closure of the consideration received therefor in detail, the parties

to the contract, and the real parties in interest.

III. Income, showing separately the amounts (1.) From busi-

ness done. (2.) From investments. (3.) From rentals. And

(4.) from all other sources.
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( 5.) Claims for which the corporation is or may be contingently 
liable , and also such claims, made against the corporation, with 
the nature thereof, as are not acknowledged as debts, or valid 
claims. 

II. Property and Assets : ( 1 . )  The tangible property, distin ­
guishing the freehold lands and buildings ; leasehold lands and build­
ings ; office furniture, fixtures and supplies ; machinery and equip ­
ment ; merchandise, indicating the products , material , and stock in 
process , on hand. 

( 2 . )  The intangible property, indicating separately, franchises, 
patent rights, trade marks, good will , etc. 

( 3 . ) Debts due the corporation, including and separately indicat­
ing bills receivable.accounts receivable,agents ' balances,etc. ,showing 
those considered good and for which the corporation holds securi ­
ties of any kind, naming them ; those considered good for which 
no securities are held ; those considered bad or doubtful. Any 
debt due the corporation from any director or officer shall be 
separately stated. 

( 4 . ) Investments and securities of other institutions held , stat­
ing their face value, and their estimated actual value, indicating 
where and how invested, and the rate of interest or income there ­
from. 

( 5 . ) Cash, indicating where deposited. 
( 6. ) All other assets, or claims, liquidated and unliquidated, 

indicating separately their nature, character and amounts. 
( 7. ) There shall also be stated as to all the assets except cash , 

whether they are taken at cost price or by valuation , or on what 
other basis they are reckoned, and whether any ,  and if so what, 
amount or percentage has been written off, or what other provision 
has been made, for depreciation. 

( 8 . )  The amount by which the gross value of the assets ·of the 
corporation has been increased since the last balance sheet due to 
any increase in the valuation of any property of the corporation. 

(9. ) The amount of property for which shares were issued 
which has been sold since the last balance sheet, with a full dis ­
closure of the consideration received therefor in detail, the parties 
to the contract, and the real parties in interest. 

III.  Income, showing separately the amounts ( 1 . )  From busi­
ness done. (2 . )  From investments. (3 . ) From rentals. And 
( 4. ) from all other sources. 
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IV. Expenditures, showing (1.) General expenses, indicating

cost of administration, superintendence, salaries, and office

expenses.

(2.) Maintenance, showing separately the cost of ordinary

repairs, and of extraordinary replacements, and the cost of the

material, supplies, labor, and transportation therefor.

(3.) Conducting or carrying on the business, showing separately

cost of material, supplies, labor and transportation therefor.

(4.) Fixed charges, showing taxes, insurance, interest, rentals,

etc.

(5.) Any other ordinary expenses.

(6.) Dividends declared and paid.

(7.) Payments into sinking or other reserve funds.

(8.) Net income, or undivided profits or surplus.

V. The total number of shareholders of each class, at the end

of the fiscal year.

VI. A summary of the amount of business done by the cor-

poration.

VII. The average number of employees, and the total amount

of the pay roll for the year, indicating separately the amounts paid

as salaries to the general officers, and the salaries paid to all other

agents and the number thereof; the total amount of wages paid and

the average number of workmen employed.

(2.) Copies to be furnished,—Such balance sheet shall, at least

fifteen days before the annual meeting, be examined by two or

more directors who shall certify thereon on behalf of the board that

the same, in their opinion, is drawn up so as to exhibit and does

exhibit, a correct statement of the corporation's affairs at the end

of the fiscal year. Such balance sheet shall then be duly audited,

and it with the auditors' report thereon, shall be filed in the regis-

tered office at least ten days before the annual meeting and shall be

open to the inspection of the members of the corporation. A copy

of such balance sheet and the auditors' report shall be mailed, by

the secretary or registered agent, to the last known address, post-

age prepaid, to each director, at least ten days, and to each share-

holder, at least seven days, before the annual meeting.

(3.) To be read at annual meeting,—Such balance sheet with

the directors' certificate and the auditors' report shall be read at

the annual meeting of the shareholders, and unless any director

shall before or at such meeting make statements to the contrary, he
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IV.  Expenditures,  showing ( 1 . )  General expenses , indicating 
cost of administration ,  superintendence , salaries , and office 
expenses . 

( 2 . ) Maintenance , showing separately the cost of ordinary 
repairs , and of extraordinary rerlacements , and the cost of the 
material , supplies , l abor, and transportation therefor. 

( 3 . ) Conducting or carrying on the business , showing separately 
cost of material , supplies , labor and transportat ion therefor. 

(4 . ) Fixed charges , showing taxes , insurance , interest , rentals , 
etc . 

( 5 . ) Any other ordinary expenses . 
( 6 . ) Dividends declared and paid . 
( 7 . ) Payments into sinking or other reserve funds. 
( 8 . ) Net income,  or undivided profits or surplus . 
V.  The total number of shareholders of each class , at the end 

of the fiscal year. 

VI.  A summary of the amount of business done by the cor ­
poration. 

VII. The average number of employees, and the total amount 
of the pay rol l for the year , indicating separately the amounts paid 
as salaries to the general officers , and the salaries paid to all other 
agents and the number thereof ; the total amount of wages paid and 
the average number of workmen employed . 

( 2 . ) Copies to be furn ished , -Su ch balance sheet shall , at least 
fifteen days before the . annual meeting, be examined by two or 
more directors who shall certify thereon on behalf of the board that 
the same , in their opin ion , is  drawn up so as to exhibit and does 
exhibit , a correct statement of the corporation ' s  affairs at the end 
of the fiscal year. Such balance sheet shall then be duly audited , 
and i t  with the auditors ' report thereon , shall be filed in the regis ­
tered office a t  least ten days before the annual meeting and shall be 
open to the inspection of the members of the corporation . A copy 
of such balance sheet and the auditors ' report shall be mailed , by 
the secretary or registered agent, to the last known address , post ­
age prepaid , to each director,  at least ten days,  and to each share ­
holder,  at least seven days , before the annual meeting. 

( 3 . ) To be read at annual meeting ,-Such balance sheet with 
the directors ' certificate and the auditors ' report shall be read at 
the annual meeting of the shareholders , and unless any director 
shall before or at such meeting make statements to the contrary , be 
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shall be held to have signed and certified to the correctness of

such balance sheet.

§ 132a. Liabilites in General. (1.) Contracts,—Such corporation

shall be liable upon its contracts entered into according to the pro-

visions of this Act by its duly authorized agent, as in the case of

natural person.

(2.) Torts,—Such corporation shall also be liable in the same

way and to the same extent as natural persons, for the torts of its

agents and servants done in the course of their employment for or

on behalf of such corporation; the malicious and wilful acts of the

agent in performing his functions as such agent of the corporation

shall be imputed to such corporation, and be sufficient to make it

liable in exemplary damages; those officers and agents to whom

are entrusted the duties of providing safe places in which to work,

or safe materials, machinery, and appliances to work with, or to

inspect the same, or to hire competent servants, shall not be con-

sidered fellow servants with those who rely upon the faithful per-

formance of such duties, so as to relieve such corporation from

damages due to the negligent performance of such duties. Such

corporation shall be deemed guilty of negligence for failure to com-

ply with the provisions of section 142, and be subject to the employ-

ers liability provided in section 146.

(3.) Crimes,—Such corporation shall be liable to the penalties

provided in this Act for violations of its provisions; and may be

indicted and fined for any public nuisance, or any act of malfeas-

ance, or misfeasance amounting to a misdemeanor, or violating any

statute or common law duty, and which a corporation from its

nature is able to commit, punished by a fine under the laws of the

United States.

(4.) Execution,—The property of any such corporation may be

taken in execution and sold to satisfy any judgment or penalty

against such corporation, except such property of a transportation

or transmission corporation, as is essential to the performance of

the public duties of such corporation, but any debt due such cor-

poration may be garnished, or its earnings sequestered until such

debt is discharged; if no property can be found a receiver may be

appointed to wind up such corporation as provided in section 186.

VIII. CONTROL.

1. Legislative, Extraordinary.

§ 133. In General. Such corporation shall be deemed to hold its
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shall be held to have signed and certified to the correctness of 
such balance sheet. 

§ 132a. Llabilites In General. ( 1 . )  Contracts ,-Such corporation 
shall be liable upon its contracts entered into according to the pro ­
visions of this Act by its duly authorized agent, as in the case of 
natural person . 

( 2 .  ) Torts, -Such corporation shall also be liable in the same 
way and to the same extent as natural persons ,  for the torts of its 
agents and servants done in the course of their employment for or 
on behalf of such corporation ; the malicious and wilful acts of the 
agent in performing his functions as such agent of the corporation 
shall be imputed to such corporation , and be sufficient to make it 
liable in exemplary damages ; those officers and agents to whom 
are entrusted the duties of providing safe places in which to work ,, 
or safe materials,  machinery , and appliances to work with, or to 
inspect the same , or to hire competent servants, shall not be con -
sidered fellow servants with those who rely upon the faithful per­
formance of such duties, so as to relieve such corporation from 
damages due to the negligent performance of such duties. Such 
corporation shall be deemed ·guilty of negligence for failure to com­
ply with the provisions of section 142 , and be subject to the employ ­
ers liability provided in section 146. 

(3. ) Crimes,-Such corporation shall be liable to the penalties 
provided in this Act for violations of its provisions ; and may be 
indicted and fined for any public nuisance, or any act of malfeas - , 
ance, or misfeasance amounting to a misdemeanor, or violating any 
statute or common law duty. and which a corporation from its 
nature is able to commit, punished by a fine under the laws of the 
United States. 

(4 . ) Execution , -The property of any such corporation may be 
taken in execution and sold to satisfy any judgment or penalty 
against such corporation , except such property of a transportation 
or transmission corporation , as is essential to the performance of 
the public duties of such corporation , but any debt due such cor­
poration may be garnished , or its earnings sequestered until such 
debt is discharged ; if no property can be found a receiver may be 
appointed to wind up such corporation as provided in section 186 .  

VIII. CONTROL. 

1. Legislative, Extraordinary. 

§ 133. In General. Such corporation shall be deemed to hold its 
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franchises, powers, and privileges from the United States, and shall

be subject to the control and regulation thereof, but shall not be

subject to the control and regulation of any other state except as

herein provided.

§ 134. Repeal. Any corporation organized under this Act shall be

subject to dissolution, or may have its charter altered, amended, or

modified by Act of Congress at its pleasure, and this Act and all or

any of its provisions shall be subject to alteration, amendment,

modification, or repeal by the Congress of the United States, at its

-discretion.

§ 135. Purchase, Eminent Domain. The United States may at any

time after ten years after the passage of this Act, for postal, military

or other purposes, or in order to regulate national commerce, pur-

chase the property, effects and rights of any or all transportation or

transmission corporations organized under this Act at an appraised

value to be ascertained by five disinterested persons, two of whom

shall be selected by the President of the United States, and two by

the corporation interested, and one by the four so selected. It shall

be the duty of the Secretary of the Department of Commerce and

Labor on or before the first day of November, 1923, and on or before

the first day of November every twenty years thereafter to submit

to the President a full report upon the desirability of a purchase by

the United States of the property, effects, and rights of any one or

more such corporations, and the President shall submit the same

with his approval or disapproval to the Congress at its next session;

and if the Secretary and President favor the acquisition of the prop-

erty of any such corporation, the opinion of the qualified voters of

the country, upon the desirability of the purchase shall be taken

by submitting the question at the next presidential election to the

vote of the people, as a basis for such further action as Congress

shall desire to take. The foregoing provisions, however, shall not

in any way affect the power of Congress to take action on the same

either with or without such proceedings, or to provide for the

acquisition of the property of any such corporation under the power

of eminent domain.

2. Police Control.

§ 136. In General. Such corporation shall be subject to such regu-

lations and control by Congress as the public safety, health, morals,

convenience, or protection may require, and as Congress may from

time to time determine. Such operations of such corporations as
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franchises , powers , and privileges from the United States , and shall 
be subj ect to the control and regulation thereof , b11t shall not be 

subj ect to the control and regulation of any other state except as 

herein provided. 

§ 134. Repeal. Any corporation organ ized under this Act shall be 

subj ect to dissolution , or may have its charter altered , amended , or 

modified by Act of Congress at its pleasure , and this Act and all or 

any of its provisions shall be subject to alteration , amendment, 

modification , or repeal by the Congress of the United States , at its 
discretion . 

§ 135. Purchase, Eminent Domain. The United States may at any 

time after ten years after the passage of this Act , for postal , military 

or other purposes , or in order to regulate national commerce,  pur ­

chase the property , effects and rights of any or all transportation or 

transmission corporations organ ized under this Act at an appraised 

value to be ascertained by five disi nterested perso n s ,  two of whom 

shall be !!elected by the President of the U n ited States , and two by 

the corporation interested , and one by the four so selected.  It shall 

be the duty of the Secretary of the Department of Commerce and 

Labor on or before the first day of November , 192 3 ,  and on or before 

the first day of November every twenty years thereafter to submit 

to the President a full report upon the desirability of a purchase by 

the United States of the property , effects , and rights of any one or 

more such corporations , and the President shall submit the same 

with his approval or disapproval to the Congress at its next session ; 

and if the Secretary and President favor the acq uisit ion of the prop ­

erty of any such corporation , the op inion of the qualified voters of 

the country , upon the desirability of the p urchase shall be taken 

by submitting the question at the next presidential election to the 
vote of the people , as a basis for such further action as Congress 

shall desire to take . The foregoing provisio ns , however , shall not 

in any way affect the power of Congress to take action on the same 

either with or w ithout such proceedings , or to provide for the 

acquisition of the property of any such corporation under the power 

of eminent domain . 

2 .  Police Control. 

§ 136. In General. Such corporation shall be subj ect to such regu -

lations and control by Congress as the public safety , health , morals , 

convenience , or protection may require , and as Congress may from 

time to time determine. Such operations of such corporations as 
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may be carried on wholly within a state shall be subject to the

police control thereof, so far as the public interest may require, and

so far as the same does not interfere directly with the carrying on

of the national commerce of such corporation, or which is not

inconsistent with the provisions of this Act, or with the laws of the

United States.

§ 137. Transportation Corporations. (1.) Subject to commerce act,

—All transportation and transmission corporations organized under

this Act shall be subject to the provisions of the Act to Regulate

Commerce, of February 4, 1887, 24 stat. 379, and the amendments

thereto.

(2.) Fiscal year, uniform accounts,—And in addition thereto the

fiscal year of such corporations as are subject to such Act to Regu-

late Commerce shall be made to end June thirtieth m each year,

and the report of such corporations required by such Act shall be

filed on or before September 15th following; and the Interstate

Commerce Commission is hereby given authority to prescribe a

uniform system of accounts for such corporations, and require con-

formity thereto, and require such report to be certified to under

oath by the President and chief accounting officer of such corpora-

tions. A monthly report of the earnings from operation, the

operating expenses, and net earnings, shall be filed with such com-

mission within sixty days from the close of each month.

(3.) Classification of freight,—Such commission shall, unless

the common carriers to which the Act to Regulate Commerce

applies, within six months after the passage of this Act, shall do so,

adopt a uniform classification of freight to be operative throughout

the United States in the carrying on of national commerce, and to

which all such carriers .shall conform.

(4.) Scliedules of rates,—Such commission shall determine and

prescribe, and may amend, the form, contents, and arrangement of

the schedules of rates and joint tariffs required by said Act to be

published and filed, and such carriers shall conform to such forms;

such rate sheets, tariffs, and all reports required herein or by such

Act to be filed with such commission shall be competent testimony

and prima facie evidence of what they purport to be in all proceed-

ings before such commission or in the courts.

§ 138. Interstate Commerce Commission to Fix Reasonable Rates.

Such commission shall have power to hear and determine after due

and full investigation and inquiry, upon notice to, and full oppor-
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may be carried on wholly within a state shall be subject to the 
police control thereof, so far as the public interest may require , and 
so far as the same does not interfere directly with the carrying on 
of the national commerce of such corporation, or which is not 
inconsistent with the provisions of this Act, or with the laws of the· 
United States. 

§ 137. Transportation Corporations. ( 1 . )  Subject to commerce act, 

-All transportation and transmission corporations organized under 
this Act shall be subject to the provisions of the Act to Regulate· 
Commerce, of February 4,  1887, 24 stat. 379, and the amendments 
thereto. 

( 2 . )  Fiscal year, uniform accounts ,-And in addition thereto the-
' fiscal year of such corporations as are subject to such Act to Regu ­

late Commerce shall be made to end June thirtieth m each year, 
and the report of such corporations required by such Act shall be-
6.led on or before September 1 5th following ; and the Interstate 
Commerce Commission is hereby given authority to prescribe a 
u niform system of accounts for such corporations, and require con­
formity thereto, and require such report to be certified to under 
oath by the President and chief accounting officer of such corpora -
tions. A monthly report of the earnings from operation , the 
operating expenses, and net earnings, sliall be filed with such com ­
mission within sixty days from the close of each month. 

( 3 . )  Classification of freigkt ,-Such commission shal l ,  unless. 
the common carriers to which the Act to Regulate Commerce 
applies , within six months after the passage of this Act, shall do so, 
adopt a uniform classification of freight to be operative throughout 
the United States in the carrying on of national commerce, and to· 
which all such carriers fihall conform . 

( 4. ) Scludules of rales,-Such commission shall determine and 
prescribe, and may amend, the form , contents, and arrangement of 
the schedules of rates and joint tariffs required by said Act to be 
published and filed, and such carriers shall conform to such forms ; 
such rate sheets, tariffs, and all reports required herein or by such 
Act to be filed with such commission shall be competent testimony 
and prima facie evidence of what they purport to be in all proceed ­
ings before such commission or in the courts. 

§ 138. Interstate Commerce Commission to Fix Reasonable Rates. 
Such commission shall have power to hear and determine after due 
and full investigation and inquiry, upon notice to, and full oppor -
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tunity to be heard by, any carrier, any complaint against such car-

rier, alleging that the rates, fares, or charges thereof are in any

respect excessive or unreasonable, or that such rates, fares, charges,

facilities or practices result in unjust discrimination as between

individuals, localities, or articles of traffic, or are otherwise in con-

travention of any of the provisions of the Act; and shall make full

report separately of the facts found, and the rules of law they deem

applicable, and shall thereupon issue an order requiring any such

rates, fares, charges, facilities, or practices, to be changed, modi-

fied, or corrected, and shall prescribe in detail what shall be con-

sidered lawful in respect thereto, under the conditions found to

exist; and the procedure in the courts for enforcing such orders of

the commission shall be confined to the record made before such

commission, and the orders of such commission shall be enforced

unless there shall be material error therein plainly prejudicial to the

defeated party; in case of newly discovered evidence, or any

alleged change of conditions that might justify a modification of

such orders, said commission, upon application supported by

affidavits of the party applying, stating the nature of the evidence

or change, may grant a rehearing and may modify such orders in

such way as justice may require.

§ 139. Rebates Forbidden. No transportation or transmission

corporation or carrier organized under this Act, or subject to the

Act to Regulate Commerce, nor any lessee, trustee, receiver, agept,

or representative thereof, shall offer, grant, give, solicit, accept, or

receive, any rebate, concession, facilities, or services in respect to

the national commerce carried on by it, or any part thereof whereby

the same shall, by any means whatever, be done at a less rate than

that named in the tariffs published and filed by such corporation or

carrier as required by this Act, or the Act to Regulate Commerce.

Any such corporation or carrier violating this provision shall be

deemed to.havc violated its charter, and if incorpoiated under this

Act may be dissolved as provided in section 149 at the suit of the

Attorney-General; and such corporation or carrier, and each per-

son or party thereto representing such corporation or carrier, shall

be guilty of a misdemeanor, and upon conviction thereof, shall be

subject to a fine of not less than one thousand dollars for each

offense.

§ 140. Predatory Competition Forbidden. No company, whether

formed under this Act or not, engaged in the production,
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tunity to be beard by , any carrier, any complaint against such car ­
rier, alleging that the rates , fares , or charges thereof are in  any 
respect excessive or unreasonable , or that such rates , fares , charges , 
facilities or practices result in  unjust discrimination as between 
ind ividuals, localities , or articles of traffic , or are otherwise in con ­
travention of any of the provisions of the Act ; and shall make full 
report separately of the facts found , and the rules of law they deem 
applicable ,  and shall thereupon issue an order requiring any such 
rates , fares,  charges , facilities , or practices , to be changed , mod i ­
fied , or corrected , and shall prescribe i n  detail what shall b e  con ­
sidered lawful in  respect thereto , under the conditions found to 
exist ; and the procedure in the courts for enforcing such orders of 
the commission shall be confined to the record made before such 
commission , and the orders of such commission shall be enforced 
unless there shall be material error therein plainly prejudicial to the 
defeated party ; in case of newly d iscovered evidence ,  or any 
alleged change of conditions that might justify a modification of 
such orders , said commission , upon application supporte<l by 
affidavits of the party applying, stating the nature of the evidence 
or change , may grant a rehearing and may modify such orders in 
such way as justice may require. 

§ 139 . Rebates forbidden . No transportation or transmission 
corporation vr carrier organized under th is Act , or subject to the 
Act to Regulate Commerce, nor any lessee , trustee , receiver, ageµt , 
or representative thereof , shall offer , grant ,  give , sol icit ,  accept , or 
receive, any rebate , concession , faci l ities , or services in  respect to 
the national commerce carried on by i t ,  or any part thereof whereby 
the same shal l ,  by any means whatever,  be done at a less rate than 
that named in the tariffs publ ished and filed by such corporation or 
carrier as required by this Act , or the Act to Regulate Commerce . 
Any such corporation or carrier violating this provision shall be 
deemed to�havc violated its charter, and if incorpor ated under this 
Act may be dissolved as provided in section 149 at the suit of the 
Attorney - General ; and such corporation or carrier ,  and each per -
son or party thereto representing such corporation or carrier,  shall 
be guilty of a misdemeanor, and upon conviction thereof,  shall be 
subject to a fine of not less than one thousand dollars for each 
offense . 

§ 140. Predatory Competition forbidden . No company , whether 
formed under this Act or not, engaged in the production , 

. · .  
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manufacture, or sale of any article of commerce violating the pre-

ceding section, or attempting to monopolize or control the produc-

tion, manufacture, or sale thereof, in any particular locality, by

discrimination in prices, or by giving special privileges or rebates

or otherwise, in order to destroy competition therein, in such local-

ity, shall use, either directly, or indirectly, any of the facilities or

instrumentalities of national commerce, or in any way engage in

such commerce, for the purpose of aiding or facilitating, either

directly, or indirectly, such production, manufacture, or sale, with

such intent; nor shall any other person or company use any of

the facilities or instrumentalities of national commerce, or in any

way engage in such commerce, in buying, selling, or disposing of

any such article of commerce, for the purpose of enabling such

first-mentioned company to engage, or to continue to engage, in

such production, manufacture, sale, or control, with such intent.

Every company or person, violating this section, shall be pun-

ished, on conviction, by a fine of not less than five hundred nor

more than five thousand dollars.

§ 141. Penalty. Any transportation corporation, or carrier

engaged in national commerce, subject to this Act, or the Act to

Regulate Commerce, or the lessee, trustee,receiver, or representa-

tive thereof, who shall knowingly transport, or aid in transporting,

any property produced, manufactured, or sold in violation of section

140 of this act, or in violation of the Anti-trust Act of July 2, 1890,

in national commerce, shall, if organized under this Act.be deemed

to have violated its charter, and may be dissolved therefor as pro-

vided in section 149, and whether organized under this Act or not

shall be subject to a penalty of not less than one thousand dollars

for each offense.

§ 141a. Damages. Any person or corporation injured in business

or property by any other person or corporation by reason of any-

thing forbidden or declared unlawful by sections 138, 139, 140 and

141 herein may sue in any circuit court of the United States where

the defendants reside or are found, and shall recover threefold

damages, the costs, and a reasonable attorney's fee.

§ 142. Safety Of Employees. (1.) Transportation corporation,—Every

transportation corporation organized under this Act shall be subject

to the provisions of the safety appliances Act of March 2, 1893, as

amended April 1, 1896, and March 2, 1903, and of the Act of

March 3, 1901, requiring common carriers to report accidents to

the Interstate Commerce Commission.
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manufacture , or sale of any article of commerce violating the pre ­
ceding section , or attempt ing to monopolize or control the produc ­
tion , manufacture , or sale thereof, in any particular local ity ,  by 
discrimination in  prices , or by giving special privileges or rebates 
or otherwise , in order to destroy competition therein ,  in such local ­
ity , shall use , either directly, or indirectly, any of the facilit ies or 
iustrumental ities of national commerce , or in any way engage in 
such commerce , for the purpose of aiding or facil itating, either 
directly , or indirectly , such production , manufacture, or sale , with 
such intent ; nor shall any other person or company use any of 
the facil ities or instrumental ities of national commerce , or in any 
way engage in such commerce , in buying , selling ,  or disposing of 
any such article of commerce , for the purpose of enabl ing such 
first - mentioned company to engage , or to continue to engage , in 
such production , manufacture , sale ,  or control , with such intent .  
Every company or  person , violating this section , shall be pun ­
ished , on conviction , by a fine o f  not less than five hundred nor 
more than five thousand dollars . 

§ 141 . Penalty . Any transportation corporation , or carrier 
engaged in national commerce , subject to this Act, or the Act to 
Regulate Commerce , or the lessee , trustee , receiver , or representa ­
tive thereof ,  who shall knowingly transport , or aid in transporting, 
any property produced , manufactured , or sold in violation of section 
140 of this act , or in violation of the Anti - trust Act of July 2 ,  1 890 , 

in national commerce , shall , if organized under this Act ,be deemed 
to have violated its charter , and may be d issolved therefor as pro ­
vided in section 149,  and whether organized under this Act or not 
shall be subject to a penalty of not less than one thousand dollars 
for each offense. 

§ 141a. Dama�es. Any person or corporation injured in  business 
or property by any other person or corporation by reason of any ­
thing forbidden or declared unlawful by sections 138 ,  139 ,  140 and 
141 herein may sue in any circuit court of the United States where 
the defendants reside or are found , and shall recover threefold 
damages,  the costs , and a reasonable attorney ' s  fee . 

§ 142. Safety of Employees. ( 1 . )  Transportation corf>oration .-Every 

transportation corporation organized under this Act shall be subject 
to the provisions of the safety appliances Act of March 2 ,  1893 , as 
amended April 1 ,  1896 , and March 2 ,  1903 , and of the Act of 
March 3 ,  190 1 ,  requiring common carriers to report accidents to 
the Interstate Commerce Commission . 
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(2.) Trading corporations,—Every trading corporation formed

under this Act, and engaging in other lines of business than national

commerce, shall, except so far as is inconsistent with this Act, be

subject to the state regulations relating to hours of labor, safety

appliances, inspection, sanitary conditions, and the employment of

women and children, in the state where such other business is

located or carried on.

(3.) Dangerous machinery,—And in any event any corporation

formed under this Act shall, where any of its machinery and

appliances, or any of the connections thereof, are so arranged and

placed as to be dangerous to its employees while engaged in their

ordinary duties, provide safe and secure guards therefor, if pos-

sible, and if not, then cause notices of the danger to be conspicu-

ously posted near the same; and no minor or female shall be per-

mitted to clean any of the same while in motion, and children under

fourteen years of age shall not be permitted to operate or assist in

operating dangerous machinery of any kind.

(4.) Dangerous premises,—Such corporations shall cause all open-

ings, hatchways, elevators, well holes, upon each floor of any

building to be protected by good and sufficient trap-doors, self-

closing hatches, or strong and sufficient guard rails at least three

feet high, and all due vigilance shall be used to keep the same

closed when not in actual use. All stairways shall be protected by

a substantial hand rail, and shall be properly lighted and screened

at sides and bottom; and the doors of all factories, so far as pos-

sible, shall open outward, and not be locked during working hours,

and such factories shall be supplied with proper and sufficient fire-

escapes.

(5.) Female employees,—Whenever females are employed by such

corporation, where unclean work of any kind has to be performed,

suitable places shall be provided for such females to wash and to

change their clothing; and there shall be provided and conven-

iently located, seats sufficient to comfortably seat such females, and

when such females are not necessarily required to be upon their

feet they shall be allowed to occupy such seats; and where persons

of both sexes are employed, separate water closets shall be provided

for the use of the employees of either sex.

(6.) Sanitation,—All establishments must be kept clean and

sanitary, and proper exhaust fans shall be provided for removing

dust from dust-creating machinery.
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( 2 .  ) Trading co,.Porations , -Every trading corporation formed 
under this Act , and engaging in other lines of business than national 
commerce , shal l ,  except so far as is inconsistent with this Act , be 
subject to the state regulations relating to hours of labor, safety 
appliances ,  inspection , sanitary conditions , and the employment of 
women and children , in the state where such other business is 
located or carried on . 

( 3 . ) Dangerous madzinery ,-And in any event any corporation 
formed under this Act shall ,  where any of its machinery and 
appliances , or any of the connections thereof, are so arranged and 
placed as to be dangerous to its employees while engaged in their 
ordinary duties , provide safe and secure guards therefor, if pos ­
sible , and if not, then cause notices of the danger to be conspicu ­
ously posted near the same ; and no minor or female shall be per ­
mitted to clean any of the same while in motion , and children under 
fourteen years of age shall not be permitted to operate or assist in 
operating dangerous machinery of any kind . 

( 4. ) Dangerous premises,-Such corporations shall cause all open · 
ings , hatchways, elevators , well holes , upon each floor of any 
building to be protected by good and sufficient trap -doors , sel f ­
closing hatches , or  strong and sufficient guard rails at  least three 
feet high , and all due vigilance shall be used to keep the same 
closed when not in actual use. All stairways shall be protected by 
a substantial hand rai l ,  and shall be properly lighted and screened · 
at sides and bottom ; and the doors of all factories , so far as pos ­
sible , shall open outward , and not be locked during work ing hours , 
and such factories shall be suppl ied with proper and sufficient fire ­
escapes. 

( 5 . )  remale employees,-Whenever females are employed by such 
corporation , where unclean work of any kind has to be performed , 
suitable places shall be provided for such females to wash and to 
change their clothing ; and there shall be provided and conven -
iently located , seats sufficient to comfortably seat such females , and 
when such females are not necessarily required to be upon their 
feet they shall be allowed to occupy such seats ; and where persons 
of both sexes are employed , separate water closets shall be provided 
for the use of the employees of ei ther sex . 

( 6 . ) Sanitalion , -All establishments must be kept clean and 
san itary , and proper exhaust fans shall be provided for removing 
dust from dust - creating machinery . 
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(7.) Mining regulations,—Every such corporation operating any

mine employing fifteen or more persons, shall cause to be prepared,

on a scale of not less than 200 feet to the inch, an accurate map or

plan of such mine, to be revised at least once in every six months,

showing all the workings of such mine, and copies of such maps

shall be kept where they can readily be inspected at the mine; such

mine shall have at least two escapement openings from each seam,

separated by natural strata of not less than 100 feet in thickness,

and shall be ventilated by such artificial means as will furnish

not less than 100 cubic feet of fresh air per minute for each person

employed, and the air current shall be measured by an anemometer

at least once a week, and record made thereof; doorkeepers shall

be provided for the most important passages, and the doors used to

control ventilation shall be hung so as to close automatically; and

all abandoned passages shall be securely closed, and where old

workings are approached, bore holes, not less than 20 feet deep,

not more than eight feet apart, and sufficient in number to insure

safety to the workmen, shall be kept in the face and side walls in

advance of the workings; where there is danger from fire-damp or

such noxious gases, such mine shall be examined every morning

before the miners go to work, by means of safety lamps which shall

be owned and under the control of the mine owners; such mines

shall be properly drained; the roof and walls shall be at all times

supported in such way as to prevent injury from falling material,

and an adequate supply of timber for props shall be constantly

available; all passage ways through which the cars pass shall have

shelter holes or retreats in the sides, not more than 30 feet apart,

into which the miners may retreat to avoid passing trucks or cars;

a cage, equipped with safety catch appliances, and having a metal

top, and connected to at least two cables, attached to a cable drum

provided with flanges and brakes, shall be used to raise and lower

the workmen in the mines, during which no material shall be

raised or lowered; metal speaking tubes, or other effective means

of vocal communication between the top and bottom of shafts, shall

be provided and a code of signals adopted and used to regulate the

movement of the cages up and down the shafts; no employee shall

burn any oil in the mines composed wholly or in part of petroleum

or its products, but such oil must be at least seventy-five per cent,

pure lard; but this shall not prevent the use of "Sunshine" as an

illuminant. All mining rules shall be conspicuously posted at the
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( 7 . ) Mining regulations,-Every such corporation operating anv 
mine employing fifteen or more persons , shall cause to be prepared , 
on a scale of not less than 200 feet to the inch , an accurate map or 
plan of such mine , to be revised at least once in every six months , 
showing all the workings of such m ine ,  and copies of such maps 
shall be kept where they can readily be inspected at the mine ; such 
mine shall have at least two escapement openings from each seam , 
separated by natural strata of not less than 100 feet in thickness , 
and shall be venti lated bv such artificial means as will furnish 
not less than 100 cubic feet of fresh air per minute for each person 
employed , and the air current shall be measured by an anemometer 
at least once a week . and record made thereof ; doorkeepers shall 
be provided for the most important passages , and the doors used to 
control ventilation shall be hung so as to close automatically ; and 
all abandoned passages shall be securely closed , and where old 
workings are approached , bore holes , not less than 20 feet deep , 
not more than eight feet apart , and sufficient in number to insure 
safety to the workmen , shall be kept in the face and side walls in 
advance of the workings ; where there is danger from fire - damp or 
such noxious gases , such mine shall be examined every morning 
before the miners go to work , by means of safety lamps which shall 
be owned and under the control of the mine owners ; such mines 
shall be properly drained ; the roof and walls shall be at all times 
supported in such way as to prevent inj ury from fal ling material , 
and an adequate supply of timber for props shall be constantly 
avai lable ; all passage ways through which the cars pass shall have 
shelter holes or retreats in the sides , not more than 30 feet apart , 
into which the miners may retreat to avoid passing trucks or cars ; 
a cage , equipped with safety catch appliances , and having a metal 
top , and connected to at least two cables , attached to a cable drum 
provided with flanges and brakes , shall be used to raise and lower 
the workmen in the mines , during which no material shall be 
raised or lowered ; metal speaking- tubes , or other effective means 
of vocal communication between the top and bottom of shafts , shall 
be provided and a code of signals adopted and used to regulate the 
movement of the cages up and down the shafts ; no employee shall 
burn any oil in the mines composed wholly or in part of petroleum 
or its products , but such oil must be at least seventy - five per cent. 
pure lard ; but this shall not prevent the use of " Sunshine " as an 
illuminant. All mining rules shall be conspicuously posted at the 



104 MICHIGAN LAW REVIEW

mine, and shall be easily accessible to all employees. The under-

ground operations of all such mines shall be in charge of a com-

petent superintendent, who shall be charged with the special duties

of seeing that all rules are complied with, the requisite amount of

ventilation is provided, that the walls and roofs are properly tim-

bered, and that the hoisting apparatus is in proper working order.

(8.) Age and sex of employees,—No corporation formed under

this Act shall employ any child under fourteen years of age in any

mine, factory, or workshop; and no such child shall be

employed in any work whatever performed for wages or other

compensation, to whomsoever payable, during the hours when the

public schools which he might attend are in session; and no minor

under sixteen years of age, and no girl under eighteen years of age

shall be employed at any such work before the hour of six o'clock

in the morning nor after seven o'clock in the evening; no minor

under eighteen years of age, and no woman shall be employed in

any such occupation more than ten hours in one day, and not more

than fifty-five hours in one week.

(9.) Company stores, etc.,—No such corporation, nor any one for

it, shall by force, coercion, threats, intimidation, or undue influ-

ence, of any kind whatever, compel its employees, or any of them,

to board at a particular boarding house, rent or live in a particular

house or tenement, or trade with or at a particular store of any

kind. And such corporation shall be subiect to section 10 of the

U. S. Arbitration Act of June 1, 1898, c. 370, imposing a penalty

for discrimination against members of labor unions, or requiring

contribution to beneficial funds, release from liability, or other

things therein forbidden.

§ 143. Commissioner of Labor to Enforce. The Commissioner of

Labor shall have the power to require reports, make such regula-

tions, and make or authorize to be made, such investigations or

inspections of mines, factories, buildings, works, and plants of any

such corporation within the United States, as he shall deem neces-

sary in order to ascertain whether the provisions of section 142 are

complied .'with, and if not, to take the proper steps to enforce the

penalties provided in sections 180 to 182; and it shall be his duty

to make, or cause to be made, an investigation whenever he is

requested to do so, and has reasonable ground to believe such pro-

visions are not being'compliedlwith.
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mine , and shall be easily accessible to all empl oyees . The under ­

ground operations of all such mines shall be in charge of a com -

petent superintendent , who shall be charged with the special duties 

of seeing that all rules are complied with , the requ isite amount of 

ventilation is provided , that the walls and roofs are properly tim ­

bered , and that the hoisting apparatus is in proper working order. 

(8 . )  Age and sex of employees ,-No corporation formed under 

this Act shall employ any child under fourteen years of age in any 

mine , factory , or workshop ; and no such child shall be 

employed in any work whatever performed for wages or other 

compensation , to whomsoever payable , during the hours when the 

public schools which he might attend are in session ; and no minor 

under sixteen years of age , and no girl under eighteen years of age 

shall be employed at any such work before the hour of six o 'clock 

in the morning nor after seven o ' clock in the evening ; no minor 

under eighteen years of age , and no woman shall be employed in 

any such occupation more than ten hours in one day , and not more 

than fifty - five hours in one week . 

( 9 . ) Company stores , etc. ,-No such corporation , nor any one for 

it, shall by force,  coercion , threats , intimidation , or undue influ ­

ence,  of any kind whatever, compel its employees , or any of them , 

to board at a particular boarding house , rent or live in a particular 

house or tenement , or trade with or at a particular store of any 

kind . And such corporation shall be subiect to section 10 of the 

U. S. Arbitration Act of June 1 ,  1898 , c. 370 ,  imposing a penalty 

for discrimination against members of labor unions , or requiring 
contribution to beneficial funds,  release from liability , or other 

things therein forbidden . 

§ 143. Commissioner of Labor to Enforce . The Commissioner of 

Labor shall have the power to require reports , make such regula ­

tions , and make or authorize to be made , such investigations or 

inspections of mines , factories . buildings , works , and plants of any 

such corporation within the United States , as be shall deem neces ­

sary in order to ascertain whether the provisions of section 142 are 

complied �with , and if not , to take the proper steps to enforce the 

penalties · provided in sections 180 to 182 ; and it shall be his duty 

to make , or cause to be made , an investigation whenever he is 

requested to do so, and has reasonable ground to believe such pro ­

visions are not being:compliediwith. 
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§ 144. Day's Work. In the employment of workmen by any such

corporation, ten hours service to be performed in the day time,

shall constitute a day's work, unless the agreement of service shall

otherwise provide.

§ 145. Arbitration Of Disputes. (1.) Act oi 1898 to apply,—Corpor-

ations formed under this Act shall be subject to, and shall have the

benefits of, the provisions of the Act of June 1, 1898, c. 370, pro-

viding for the arbitration of disputes between carriers engaged in

interstate commerce, and the provisions thereof are extended to all

corporations formed under this Act; but when the dispute is

between a trading corporation and its employees the Commissioner

of Corporations shall perform the duties assigned by that Act, to

the Chairman of the Interstate Commerce Commission.

(2.) Compulsory, when,—Whenever a dispute arises between a

corporation formed under this Act and a trade union incorporated

under the National Trades Union Act of June 29, 1886, c. 567, 24

Stat. 86, or between such corporation and any other trade union

which tenders a bond in such sum and secured by such sureties as

the Commissioner of Corporations, or the Chairman of the Inter-

state Commerce Commission, and the Commissioner of Labor shall

deem adequate made payable to such corporation in case of refusal

to abide by the award of arbitrators, and such dispute cannot be

settled by mediation and conciliation as provided in said Act of

June 1, 1898, c. 370, either party to such dispute may require the

same to be submitted to the arbitration of a board of three persons;

such board may be chosen, and the terms of submission including

the questions to be decided may be fixed as provided in said Act;

if not, the party who wishes to have the dispute arbitrated shall

first submit in writing the points in dispute which it desires to have

decided, to the other party, with a request that said party approve

such statement, or formulate one of its own, and also choose an

arbitrator in accordance with the provisions of said Act. The

party making such request shall within ten days thereafter choose

an arbitrator in the manner provided in said Act; and if the other

party fails to comply with such request to choose an arbitrator

for fifteen days, the party making the request shall apply to

the judge of the United States District Court of the district

wherein the dispute arises, who shall within five days there-

after name an arbitrator on behalf of the party so neglecting or

refusing; the third member of the board shall be chosen as pro-
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§ 144. Day's Work. In the employment of workmen by any such 
corporation , ten hours service to be performed in the day time , 
shall constitute a day 's  work , unless the agreement of service shall 
otherwise provide . 

§ 145. Arbitration of Disputes. ( 1 . )  Act of 1898 to app/y ,-Corpor ­
ations formed under this Act shall be subject to , and shall have the 
benefits of, the provisions of the Act of June l ,  1898 , c. 370 ,  pro ­
viding for the arbitration of disputes between carriers engaged in 
interstate commerce , and the provisions thereof are extended to all 
corporations formed under this Act ; but when the dispute is 
between a trading corporation and its employees the Commissioner 
of Corporations shall perform the duties assigned by that Act , to 
the Chairman of the Interstate Commerce Commission . 

( 2 . ) Compulsory, wken ,-Whenever a dispute arises between a 
corporation formed under this Act and a trade union incorporated 
under the National Trades Union Act of June 2 9 ,  1886 ,  c. 567 ,  24 
Stat. 86,  or between such corporation and any other trade union 
which tenders a bond in such sum and secured by such sureties as 
the Commissioner of Corporations ,  or the Chairman of the Inter ­
state Commerce Commission , and the Commissioner of Labor shall 
deem adequate made payable to such corporation in case of refusal 
to abide by the award of arbitrators , and such dispute cannot be 
settled by mediation and conciliation as provided in said Act of 
June 1 ,  1 898 , c. 370 ,  either party to such dispute may require the 
same to be submitted to the arbitration of a board of three persons ; 
such board may be chosen , and the terms of submission including 
the questions to be decided may be fixed as provided in said Act ; 
if not , the party who wishes to have the dispute arbitrated shall 
first submit in writing the points in dispute which it desires to have 
decided , to the other party , with a request that said party approve 
such statement , or formulate one of its own , and also choose an 
arbitrator in accordance with the provisions of said Act. The 
party making such request shall within ten days thereafter choose 
an arbitrator in the manner provided in said Act ; and if the other 
party fails to comply with such request to choose an arbitrator 
for fifteen days , the party making the request shall apply to 
the judge of the United States District Court of the district 
wherein the dispute arises , who shall within five days there ­
after name an arbitrator on behalf of the party so neglecting or 
refusing ; the third member of the board shall be chosen as pro -
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vided in said Act; such board shall have full power to fix the time

and place of hearing, to notify the parties thereof, and to hear and

determine in full the matters in dispute contained in the written

submission of the parties, or upon the statement made by the party

requesting arbitration, if the other party has or has not approved

it, or has or has not formulated a statement of its own, and if so,

upon all matters that may be in controversy between the parties,

in such manner in all respects as in equity and good conscience,

such board thinks fit; the board shall otherwise have the power

to, and shall, proceed as provided in said Act, and its award shall

be as binding and shall have the same effect upon the parties as

if they had expressly made and acknowledged an agreement of

arbitration in writing, and stipulated to be bound by the decision of

the board thereunder, as provided in said Act.

§ 146. Employers' Liability. (1.) Death of employee—Kay corpor-

ation formed under this Act shall be liable to pay, except as here-

inafter provided, to any workman or laborer in its employment,

who sustains personal injury arising in the course of such employ-

ment, compensation as follows: if death results from the injury,

and such workman leaves any persons wholly dependent upon his

earnings at the time of his death, there shall be paid a sum equal

to his earnings for the preceding three years, if he had been

employed by such corporation for such period, or if not, then

156 times his average weekly earnings while so employed, or $750,

or whichever sum is the larger, but not in any case more than

$1500; or if he leaves persons only in part dependent upon him,

then the sum shall be fixed by agreement, or by arbitration, to be

reasonable and proportionate to the injury to such dependent, but

not to exceed the sum allowed in case of those wholly dependent

upon such earnings; or if no dependents are left then the reason-

able medical and burial expenses not to exceed fifty dollars. Such

payments shall be made to the personal representatives of the

deceased, if any, for the benefit of the dependent, or to them, or

to those to whom they may be due, but such sum shall not be con-

sidered as a part of the estate, and subject to the debts, of the

deceased.

(2.) Injury without death,—In case death does not result from

the injury, but only total or partial incapacity, then during the

time of incapacity, a weekly payment of fifty per cent of the average
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vided in said Act ; such board shall have full power to fix the time 
and place of hearing, to notify the parties thereof, and to hear and 
determine in full the matters in dispute contained in the written 
submission of the parties , or upon the statement made by the party 
requesting arbitration , if the other party has or has not approved 
i t ,  or has or has not formulated a statement of its own , and if so , 
upon all matters that may be in controversy between the parties, 
in such manner in all respects as in equity and good conscience , 
such board thinks fit ; the board shall otherwise have the power 
to , and shall , proceed as provided in said Act , and its award shall 
be as binding and shall have the same effect upon the parties as 
if they had expressly made and acknowledged an agreement of 
arbitration in writing, and stipulated to be bound by the decision of 
the board thereunder, as provided in said Act. 

§ 146. Employers' LlabilHy. ( 1 . ) Death of employee ,-Any corpor ­
ation formed under this Act shall be liable to pay , except as here ­
inafter provided , to any workman or laborer in its employment , 
who sustains personal injury arising in the course of such employ ­
ment , compensation as follows : if death results from the inj ury , 
and such workman leaves any persons wholly dependent upon his 
earnings at the time of his death , there shall be paid a sum equal 
to his earnings for the preceding three years , if he had been 
employed by such corporation for such period , or if not , then 
156 times his average weekly earnings while so employed, or $750 , 
or whichever sum is the larger, but not in any case more than 
$1500 ; or if he leaves persons only in part dependent upon him, 
then the sum shall be fixed by agTeement, or by arbitration , to be 
reasonable and proportionate to the injury to such dependent ,  but 
not to exceed the sum allowed in case of those wholly dependent 
upon such earnings ; or if no dependents are left then the reason ­
able medical and burial expenses not to exceed fifty dollars . Such 
payments shall be made to the personal representatives of the 
deceased, if any , for the benefit of the dependent , or to them, or 
to those to whom they may be due , but such sum shall not be con ­
sidered as a part of the estate , and subject to the debts , of the 
deceased . 

( 2 . )  Injury without deat!z ,-In case death does not result from 
the injury ,  but only total or partial incapacity , then during the 
time of incapacity , a weekly payment of fifty per cent of the average 
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weekly earnings for the preceding twelve months, if so long

employed by such corporation, or if not then of the average for the

period so employed, but in neither case to exceed the sum of $5.00

per week; but regard shall be had in fixing such weekly payment

to the difference in capacity to earn before and after the accident,

and to any sum recovered by such workman, other than wages,

from such corporation in respect to such injury. Such corporation

shall be liable to the workmen of a contractor or sub-contractor to

whom such work has been let by such corporation, if such work-

men are injured thereby, to the same extent and in the same man-

ner, as if they had been employed directly by such corporation.

(3.) Not to apply,—No compensation shall be made for an injury

which does not disable such workman for more than three weeks,

from earning full wages at the same work, nor for any injury which

is due to the serious and wilful misconduct of the workman himself.

(4.) Notice,—Compensation hereunder shall not be recovered

unless notice of the accident shall be given as soon as practicable,

and not more than six months after its occurrence and before the

workman has voluntarily left the employment of such corporation.

The notice shall give the name and address of the person injured,

and shall state in ordinary language the cause of the injury, and

the date and place where sustained, and the same may be served

upon such corporation by the party entitled to compensation as is

provided in section 88 (3)> for serving summons.

(5-) Other liabilities,—Nothing herein shall affect the civil lia-

bilities of such corporation for damages due to the negligence or

other wrongful act of such corporation, or its agents or servants,

but the right to maintain an action therefor shall remain the same

as heretofore, and proceedings may be had hereunder or otherwise;

but proceedings bad under one with full payment thereof, shall be

a bar to proceeding under the other; if, however, damages under a

supposed civil liability are sought to be recovered in an action

which fails, such failure shall not be a bar to the right of compen-

sation hereunder, and if the plaintiff so demands the court may

assess such compensation, and may deduct therefrom the costs

caused by the plaintiff bringing an action for damages, if in its

judgment justice so requires.

(6.) Waiver,—No contract or agreement of any kind whatever

made with such corporation whereby such workman agrees to

waive or relinquish such compensation for injury as herein pro-
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weekly earnings for the preceding twelve months ,  if so long 
employed by such corporation , or if not then of the average for the 
period so employed , but in neither case to exceed the sum of $5 . 00 
per week ; but regard shall be had in fixing such weekly payment 
to the difference in capacity to earn before and after the accident , 
and to any sum recovered by such workman , other than wages , 
from such corporation in respect to such injury. Such corporation 
shall be l iable to the workmen of a contractor or sub - contractor to 
whom such work has been let by such corporation , if such work ­
men are inj ured thereby , to the same extent and in the same man ­
ner , as if they had been employed directly by such corporation . 

( 3 . ) Not to app!y ,-No compensation shall be made for an injury 
which does not disable such workman for more than three weeks , 
from earning full wages at the same work , nor for any injury which 
is due to the serious and wilful misconduct of the workman himself. 

( 4 . ) Notice,-Compensation hereunder shall not be recovered 

unless notice of the accident shall be given as soon as practicable , 
and not more than six months after its occurrence and before the 
workman has voluntarily left the employment of such corporation . 
The notice shall give the name and address of the person inj ured , 
and shall state in  ordinary language the cause of the injury , and 
the date and place where sustained , and the same may be served 
upon such corporation by the party entitled to compensation as is 
provided in section 88 ( 3 ) ,  for serving summons.  

( 5 · ) Other liabilities ,-Nothing herein shall affect the civil l ia­
bilities of such corporation for damages due to the negligence or 
other wrongful act of such corporation , or its agents or servants , 
but the right to maintain an action therefor shall remain the same 
as heretofore , and proceedings may be had hereunder or otherwise ; 
but proceedings bad under one with full payment thereof, shall be 
a bar to proceeding under the other ; i f ,  however, damages under a 
supposed civil l iabil ity are sought to be recovered in an action 
which fails , such failure shall not be a bar to the right of compen ­
sation hereunder , and if the plaintiff so demands the court may 
assess such compensation , and may deduct therefrom the costs 
caused by the plaintiff bringing an action for damages , if in its 
j udgment justice so requires . 

( 6 . )  Waiver, -No contract or agreement of any kind whatever 
made with such corporation whereby such workman agrees to 
waive or rel inquish such compensation for injury as herein pro -
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vided, or any civil liability for damages due to the wrongful or

negligent act of such corporation, or its agents or servants, shall be

of any validity whatever.

(7.) Insurance,—Such corporation shall be deemed to have an

insurable interest in the safety of its workmen, and may insure

itself against the liability herein created; but the party entitled to

compensation shall have a prior claim upon the amount due the

employer from any insurance company because of an injury to any

workman.

3. Annual Report.

§ 147. Required in all Cases. (1.) Transportation,—Every trans-

portation or transmission corporation organized under the provi-

sions of this Act, shall be required to make and file with the Inter-

state Commerce Commission, an annual report for the fiscal year

ending June thirtieth of each year, such as may be required by

such commission under the provisions of this Act and those of

the Interstate Commerce Act, and the amendments thereto.

(2.) Trading,—Every trading corporation organized under the

provisions of this Act, shall be required to file annually with the

Commissioner of Corporations, such a report as may be required by

him under the provisions of the Act creating the Department of

Commerce and Labor, and the amendments thereto.

(3.) Contents,—In any event such report, whether of a trans-

portation, transmission, or a trading corporation, shall include the

following: —

(1.) The name of the corporation.

(2.) The location, town or city, with street and number of the

registered office, with the name of the registered agent therein.

(3.) The names and post office addresses (other than the regis-

tered office) of all the directors and officers of the corporation at

the time the report is filed, and the date of the expiration of their

term of office, together with a copy of the alphabetical list of share-

holders, made, used and filled in by the inspectors at the annual

election, as provided in section 113.

(4.) The character of the business or businesses carried on by

the corporation.

(5.) The location of any and all transfer offices.

(6.) A correct copy of the last shareholders' balance sheet and

report.
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vided , or any civil liability for damages due to the wrongful or 
negligent act of such corporation , or its agents or servants , shall be 
of any validity whatever .  

( 7 . ) bzsurance,-Such corporation shall be deemed to have an 
insurable interest in the safety of  its workmen , and may insure 
itself against the liability herein created ; but the party en tilled to 
compensation shall have a prior claim upon the amount due the 
employer from any insurance company because of an inj ury to any 
workman . 

3.  Annual Report. 

§ 147. Required in all Cases. ( 1 . )  7 ransportation ,-Every trans · 
portation or transmission corporation organized under the provi ­
sions of this Act , shall be required to make and file with the Inter ­
state Commerce Commission , an annual report for the fiscal year 
ending June thirtieth of each year , such a'i may be required by 
such commission under the provisions of this Act and those of 
the Interstate Commerce Act, and the amendments thereto. 

( 2 . ) Trading,-Every trading corporation organized under the 
provisions of this Act , shall be required to file annually with the 
Commissioner of Corporations , such a report as may be required by 
him under the provisions of the Act creating the Department of 
Commerce and Labor, and the amendments thereto. 

(3 . )  Contents ,-In any event such report , whether of a trans­
portation , transmission , or a trading corporation , shall include the 
following : -

( 1 . ) The name of the corporation . 
( 2 . )  The location , town or city , with street and number of the 

registered office , with the name of the registered agent therein. 

( 3 . ) The names and post office addresses (other than the regis ­
tered office ) of all the directors and officers of the corporation at 
the time the report is filed , and the date of the expiration of their 
term of office , together with a copy of the alphabetical list of share ­
holders , made , used and filled in  by the inspectors at the annual 
election , as provided in section 1 13 .  

( 4 .  ) The character o f  the business or businesses carried o n  by 
the corporation . 

( 5 . ) The location of any and all transfer offices . 

( 6. ) A correct copy of the last shareholders ' balance sheet and 
report . 
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(7.) The market value of all outstanding shares, bonds and

debentures, as of the preceding thirtieth day of June, specifying the

amount of each, and the total of all.

(8.) The total assessed valuation of all the property of such

corporation as made by state assessors for taxation at the last

appraisement, indicating the amounts in each state, and the total

of all.

(9.) The total cost of permanent improvements made during

the year, and paid for out of the income from operations and invest-

ments.

(10.) The date of the next annual shareholders' meeting for the

election of directors.

(11.) A list of the dates of the certificate of incorporation and

the amendments thereto, in chronological order.

4. Taxation.

§148. Method. (1.) Property, by states,—Corporations organized

under this Act shall be subject to a franchise fee, and taxation as

herein provided, and in no other way: All corporate property,

real, personal, mixed, tangible, and intangible, not including the

corporate franchises, good will, capital stock, and shares in the

hands of the shareholders, shall be subject to a taxation by the

state.where the same is located^rovided the same is assessed in the

same way and no higher than other property of like kind used in a

similar way, within the state, and the rate of taxation on the same

is no greater than on similar property, similarly located, used for

similar purposes; this provision shall not prevent the states from

assessing the corporate property in the state as a part of a whole

devoted to the corporate purposes, and not merely as isolated pieces

of property; such property shall not be taxed by the national

government.

(2.) Franchise, by United States,—valuation, rate,—An annual

franchise or license fee to engage in national commerce shall belaid

and collected by the national government, as follows: The total

cash value of the outstanding shares of all classes, or substitutes

therefor of any kind, and of all outstanding bonds, mortgages,

debentures, certificates of indebtedness, receiver's certificates,

scrip, or other evidences of debt, convertible into shares or bonds,

or similar obligations, or having three or more years to run, shall

be obtained, as of June thirtieth of each year. From the sum so
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( 7 . ) The market value of all outstanding shares , bonds and 
debentures , as of the preceding thirtieth day of June , specifying the 
amount of each , and the total of all . 

( 8 . ) The total assessed valuation of all the property of such 
corporation as made by state assessors for taxation at the last 
appraisement, indicating the amounts in each state , and the total 
of all . 

( 9. ) The total cost of permanent improvements made during 
the year, and paid for out of the income from operations and invest ­
ments . 

( 10 . ) The date of the next annual shareholders ' meeting for the 
election of directors . 

( 1 1 . ) A list of the dates of the certificate of incorporation and 
the amendments thereto , in  chronological order. 

4 .  7 axation . 

§ 148. Method. ( 1 . )  Property , by states,-Corporations organized 
under this Act shall be subject to a franchise fee , and taxation as · 
herein provided , and in no other way : All corporate property , 
real , personal , mixed , tangible,  and intangible , not including the 
corporate franchises , good will , capital stock, and shares in the 
hands of the shareholders , shall be subject to a taxation by the 
�w,J:t.�re the same is 1ocated!provided the same is assessed in the 
same way and no higher than other property of like kind used in a 
similar way , within the state , and the rate of taxation on the same 
is no greater than on similar property , similarly located , used for 
similar purposes ; this provision shall not prevent the states from 
assessing the corporate property in the state as a part of a whole 
devoted to the corporate purposes , and not merely as isolated pieces 
of property ; such property shall not be taxed by the national 
government .  

( 2 . ) Franchise , by United States ,-valuation , rate ,-An annual 
franchise or license fee to engage in national commerce shall be laid 
and collected by the national government,  as follows : The total 
cash value of the outstanding shares of all classes , or substitutes 
therefor of any kind , and of all outstanding bonds , mortgages , 
debentures , certificates of indebtedness , receiver ' s  certificates, 
scrip , or other evidences of debt, convertible into shares or bonds , 
or similar obligations , or having three or more years to run ,  shall 
be obtained , as of June thirtieth of each year. From the sum so 
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obtained there shall be subtracted the total assessed value of all the

corporate property as fixed by the various states, and upon which

taxes are paid by such corporation, at the time of the last prior

appraisal thereof. The remainder shall be considered to be the

value of the corporate franchise and good will, and there shall be

charged and collected thereon an annual license fee at the follow-

ing rates: Upon each $1000 up to $5,000,000, one dollar; for each

1 $1000 between $5,000,000 and $10,000,000, one dollar and fifty

cents; for each $1000 between $10,000,000 and $15,000,000, two

dollars; and so on, the rate per $1000 increasing fifty cents for each

$5,000,000 increase in the value of the franchise.1

(3.) Statement,—On or before July 15th of each year, such

corporation shall make and file with the Collector of Internal Rev-

enue of the district in which such corporation has its registered

office, a true and accurate statement, verified under oath by the

president or chief officer thereof, which shall set forth upon blanks

to be provided by the Commissioner of Internal Revenue, with the

approval of the Secretary of the Treasury, and under such rules

and regulations as such officers may prescribe, the total amount of

authorized capital stock of each class, the amounts thereof out-

standing, the amount paid thereon, and the market value thereof;

likewise the same information as to all bonds, debentures, and obli-

gations outstanding; also an itemized statement of all the corporate

property, the states in which it is located, the value thereof, and

the assessed value thereof by the states in which taxes thereon are

paid by such corporation, the amount of taxes paid thereon, and

such other items as such officers may prescribe as necessary to

enable them to determine the value of the franchise as herein-

before provided.

(4.) Assessment,—Such collector shall transmit such statement

to the Commissioner of Internal Revenue, as in other cases, who

shall cause the amount of the franchise or license fee due for the

year by such corporation to be determined as provided herein.

(5.) Collection,—Such commissioner shall cause the amount so

fixed to be certified to the collector of the district wherein the regis-

tered office is located, for collection by him. Such tax shall be

due and payable on or before the first day of January in each year,

and for failure for ten days after notice and demand, such cor-

i See note to I 80.
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obtained there shall b e  subtracted the total assessed value o f  all the 
corporate property as fixed by the various states, and upon which 
taxes are paid by such corporation , at the time of the last prior 
appraisal thereof. The remainder shall be considered to be the 
value of the corporate franchise and good will , and there shall be 
charged and collected thereon an annual l icense fee at the follow ­
ing rates : Upon each $1000 Ltp to $5 ,000 ,000 , one dollar ; for each 

' $1000 between $5 ,000 ,000 and $10 ,000 ,000 , one dollar and fifty 
cents ; for each $1000 between $10 , 000 , 000 and $1 5 , 000 ,000 , two 
dollars ; and so on , the rate per $1000 increasing fifty cents for each 
$5 ,000 , 000 increase in the value of the franchise . 1  

( 3 . ) Statement , -On or before July 15th of each year , such 
corporation shall make and file with the Collector of Internal Rev ­
enue of the district in which such corporation has its registered 
office, a true and accurate statement, verified under oath by the 
president or chief officer thereof , which shall set forth upon blanks 
to be provided by the Comm issioner of Internal Revenue , with the 
approval of the Secretary of the Treasury , and under such rules 
and regulations as such officers may prescribe , the total amount of 
authorized capital stock of each class , the amounts thereof out ­
standing, the amount paid thereon ,  and the market value thereof ; 
l ikewise the same information as to all bonds , debentures , and obli ­
gations outstanding ; also an itemized statement of all the corporate 
property , the states in which it is located , the value thereof , and 
the assessed value thereof by the states in which taxes thereon are 
paid by such corporation , the amount of taxes paid thereon , and 
such other items as such officers may prescribe as necessary to 
enable them to determine the value of the franchise as herein · 
before provided . 

( 4 . ) Assessment ,-Such collector shall transmit such statement 
to the Commissioner of Internal Revenue, as in other cases , who 
shall cause the amount of the franchise or license fee due for the 
year by such corporation to be determined as provided herein. 

(5 . ) Collection , - Such commissioner shall cause the amount so 

fixed to be certified to the collector of the district wherein the regis ­
tered office i s  located , for collection by him. Such tax shall be 
due and payable on or before the first day of January in each year , 

and for failure for ten days after notice and demand , such cor -

1 Sec note to i 80. 
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poration shall be subject to the same penalties as in other cases,

and, upon suit by the attorney-general, such corporation may be

enjoined from engaging in national commerce until the tax is paid,

or it may be dissolved.

(6.) Revenue laws to apply,—All the provisions and penalties

imposed by the laws of the United States relating to the powers of

the internal revenue officers, collectors, and agents, the assessment,

collection, and payment of the taxes imposed thereby, the obtain-

ing the necessary information or the witholding, refusal, or neglect

to give the same, or to make returns required, or making false

returns, made in other cases, so far as the same may be applicable,

except as herein modified, shall apply to the franchise fee imposed

herein, as fully as if such provisions were specifically referred to or

incorporated herein.

(7.) Shares exempt,—The shares of stock and the bonds and

obligations of such corporation, upon which the value of the fran-

chise has been based as herein provided, outstanding in the hands

of the owners thereof shall not otherwise be subject to taxation or

charge of any kind by the states or the national government; but

this provision shall not be construed to create a contract the obliga-

tion of which shall not be impaired.

5. Judicial Control.

§ 149. QUO Warranto. Any such corporation shall be subject to

dissolution by a proceeding in the name of the United States,

in the form of an Information in the nature of Quo War-

ranto, brought by the attorney-general of the United States in

the circuit court of the United States in the district in which said

corporation shall have its registered office, against such corporation

for abuse, misuse, nonuse, usurpation, ultra vires or illegal or

fraudulent acts or transactions in violation of the franchises con-

ferred upon such corporation, or for violations of the duties placed

upon such corporation by the provisions of this Act, or for failing

to begin business within two years after incorporation, or suspend-

ing business for one whole year, or whenever the membership falls

below seven; and the same action may be brought against those

who assume to act as such corporation without being legally incor-

porated, and such suit may be brought against such parties in the

name of the pretended corporation without naming the individuals

composing it, and bringing suit in such name shall not be a recog-
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poration shall be subject to the same penalties as in other cases . 
and , upon suit by the attorney -general , such corporation may be 
enjoined from engaging in national commerce until the tax is paid , 
or it may be dissolved . 

( 6 . )  Revenue laws to apply , -All tbe provisions and penalties 
imposed by the laws of the United States relating to the powers of 
the internal revenue officers , collectors , and agents , the assessment, 
collection , and payment of the taxes imposed thereby , the obtain ­
ing the necessary informat ion or the witholding, refusal , or neglect 
to give the same , or to make returns required , or making false 
returns , made in other cases , so far as the same may be applicable ,  
except as  herein modi fied , shall apply to  the franchise fee imposed 
herein ,  as fully as if such provisions were specifically referred to or 
incorporated herein. 

( 7 . ) Slzares exempt ,-The shares of stock and the bonds and 
obligations of such corporation , upon which the value of the fran ­
chise has been based as herein provided , outstanding in the hands 
of the owners thereof shall not otherwise be subject to taxation or 
charge of any kind by the states or the national government ; but 
this provision shall not be construed to create a contract the obliga­
tion of which shall not be impaired. 

5. Judicial Control. 

§ 149. Quo Warranto. Any such corporation shall be subject to 
dissolution by a proceeding in the name of the United States , 
in the form of an Information in the nature of Quo War ­
ranto , brought by the attorney -general of the United States in 
the circuit court of the United States in the district in which said 
corporation shall have its registered office , against such corporation 
for abuse , misuse , nonuse, usurpation , ultra vires or illegal or 
fraudulent acts or transactions in violation of the franchises con ­
ferred upun such corporation , or for violations of the duties placed 
upon such corporation by the provisions of this Act, or for failing 
to begin business within two years after incorporation , or suspend ­
ing business for one whole year, or whenever the membership falls 
below seven ; and the same action may be brought against those 
who assume to act as such corporation without being legally incor ­
porated , and such suit may be brought against such parties in the 
name of the pretended corporation without naming the individuals 
composing it, and bringin&" suit in such name shall not be a reco&-
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nition of the validity of the existence of such pretended corporation.

Judgment of dissolution for, or ouster from, or injunction against,

the exercise of any power, privilege, or franchise claimed or

attempted to be exercised, or for failure to conform to the provi-

sions of this Act, may be rendered and enforced by such court.

§ 150. Mandamus. Whenever any such corporation lies under a

specific duty, whether public or private, expressly or impliedly

placed upon it by its charter, or by this Act, or by any law of the

United States, or by the common law, and there exists no complete

and adequate remedy by the ordinary course of procedure, such

duty may be enforced by proceedings in mandamus by the attorney -

general in the name of the United States, if the duty is a public

one, and in case the duty is a private one then in the name of the

United States on the relation of the person whose right is affected,

provided that, in the latter case, suit is commenced within six years

after such corporation first refuses to perform such duty.

§ 151. Injunction. An injunction may be granted upon application

of the attorney-general, on behalf of the United States, against any

such corporation whenever it is abusing or misusing any of its

powers, or engaging in ultra vires acts, or acting to the detriment

of the public, or creating a public nuisance, or threatening to do

any of these.

§ 152. U. S. Circuit Courts to Have Jurisdiction. Such mandamus or

injunction proceedings shall be brought in any circuit court of the

United States in the district where the question arises, and where

jurisdiction of the parties can be obtained as in other cases. Juris-

diction is hereby conferred upon the circuit courts of the United

States to hear and determine all such complaints by information in

the nature of quo warranto, mandamus, and injunction as herein-

before provided, under such rules of procedure as are now, or may

be prescribed by the Supreme Court of the United States.

Appeals may be prosecuted from the circuit court as in other

cases; but in matters not constitutional, arising wholly under this

Act, the circuit courts of appeals shall have final jurisdiction.

IX. RIGHTS AND LIABILITIES OF MEMBERS.

1. Rights.

§ 153. Certificate Of Stock. (1.) Each person who is accepted as, or

becomes, a member of a corporation formed under this Act shall be

entitled to a certificate of stock stating the things indicated, and

executed as provided, in section 52.
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nition of the validity of the existence of such pretended corporation . 
Judgment of dissolution for , or ouster from , or injunction against , 
the exercise of any power , privilege , or franchise claimed or 
attempted to be exercised , or for failure to conform to the provi ­
sions of this Act , may be rendered and enforced by such court .  

§ 150. Mandamus. Whenever any such corporation l ies under a 

specific duty , whether public or private , expressly or impliedly 
placed upon it by its charter , or by this Act , or by any law of the 
United States , or by the common law , and there exists no complete 
and adequate remedy by the ordinary course of procedure , such 
duty may be enforced by proceedings in mandamus by the attorney ­
general in the name of the United States , if the duty is a public 
one , and in case the duty is a private one then in the name of the 
United States on the relation of the person whose right is affected , 
provided that , in the latter case , suit is commenced within six years 
after such corporation first refuses to perform such duty . 

§ 151. lnfunctlon. An inj unction may be gran�ed upon application 
of the attorney -general , on behalf of the United States , against any 
such corporation whenever it is abusing or misusing any of its 
powers , or engaging in ultra vires acts , or acting to the detriment 
of the public , or creating a public nuisance , or threatening to do 
any of these. 

§ 152. U .  S. Circuit Courts to Have Jurisdiction. Such mandamus or 
injunction proceedings shall be brought in any circuit court of the 
United States in the district where the question arises , and where 
jurisdiction of the parties can be obtained as in other cases . Juris ­
diction is hereby conferred upon the circuit courts of the United 
States to hear and determine all such complaints by information in 
the nature of quo warranto , mandamus ,  and injunction as herein ­
before provided , under such rules of procedure as are now, or may 
be prescribed by the Supreme Court of the United States. 

Appeals may be prosecuted from the circuit court as in other 
cases ; but in matters not constitutional , arising wholly under this 
Act , the circuit courts of appeals shall have final jurisdiction . 

IX.  RIGHTS A N D  LIABILITIES OF MEMBltRS. 

1. Rights. 

§ 153. Certificate of Stock. ( 1 . )  Each person who is accepted as , or 
becomes , a member of a corporation formed under this Act shall be 
entitled to a certificate of stock stating the things indicated , and 
executed as provided , in section 52 . 
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(2.) Lost certificate,—In case a certificate has been lost or des-

troyed the by-laws may prescribe the terms and conditions upon

which a new certificate of stock may be issued in the place of the

old one. In the absence of any such provision, the directors

may in their discretion, require the owner of a certificate alleged to

be lost or destroyed, or his legal representatives to give a bond with

sufficient surety to the corporation in a sum not exceeding double

the market value of the stock, to indemnify the corporation against

any loss or claim which may arise by reason of the issue of a certi -

ficate in place of such certificate supposed to be lost or destroyed.

§ 154. Voting. (l.)Proxy,—Unless otherwise provided in thecharter,

at every shareholders' meeting each stockholder (except as herein

limited), shall be entitled to one vote, in person or by proxy given

in writing, for each share held by him. Every proxy shall be dated

and shall state the meeting in which it is to be used and no proxy

shall be valid after the final adjournment of such meeting, nor shall

any proxy be voted by any candidate for election as a director.

(2.) Trustee,—Every person holding stock as executor, admin-

istrator, guardian or trustee, or in any other fiduciary capacity may

represent the same at all meetings of the corporation and may vote

thereon as a stockholder; and every person who shall pledge his

stock may represent the same and vote thereon at all meetings

unless in the transfer to the pledgee on the books of the corporation

he shall have expressly empowered the pledgee to vote thereon, in

which case only the latter or his proxy shall represent and vote

such stock.

(3.) Unpaid,—No share upon which any sum is due and

unpaid, shall be voted by the owner thereof, or any one for him.

(4.) Stock held by corporation,—Shares of its own stock belong-

ing to such corporation, or held in trust for, or controlled by, it

shall not be voted upon directly or indirectly.

(5.) Shares held by other corporations,—Shares held by other

corporations in violation of section 87 shall not be voted upon

directly or indirectly.

(6.) Personal interest,—The personal interest of any shareholder

in the subject matter to be voted upon, if exercised in good faith and

not in fraudulent disregard of the rights of others, shall not dis-

qualify any shareholder from casting his vote as he may choose.

(7.) Voting trusts,—Any voting trust, combination, or contract,

among members whereby less than a majority of all the outstanding
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( 2 . )  Lost certificate , -In case a certificate bas been Jost or des ­
troyed the by - laws may prescribe the terms and conditions upon 
which a new certificate of stock may be issued in the place of the 
old one. In the absence of any such provision , the directors 
may in their discretion , require the owner of a certificate alleged to 
be lost or destroyed , or his legal representatives to give a bond with 
sufficient surety to the corporation in a sum not exceeding double 
the market value of the stock , to indemnify the corporation against 
any loss or claim which may arise by reason of the issue of a certi ­
ficate in place of such certificate supposed to be lost or destroyed . 

§ 154. Voting. ( 1 . )  Proxy ,-Unless otherwise provided in the charter, 
at every shareholders ' meeting each stockholder { except as herein 
l imited ) , shall be entitled to one vote , in person or by proxy given 
in wri ting , for each share held by him. Every proxy shall be dated 
and shall state the meeting in which it is to be used and no proxy 
shall be valid after the final adj ournment of such meeting , nor shall 
any proxy be voted by any candidate for election as a director. 

( 2 . )  Truslee, -Every person holding stock as executor, admin ­
istrator, guardian or trustee , or in any other fiduciary capacity may 
represent the same at all meetings of the corporation and may vote 
thereon as a stockholder ; and every person who shall pledge his 
stock may represent the same and vote thereon at all meetings , 
unless in the transfer to the pledgee on the books of the corporation 
he shall have expressly empowered the pledgee to vote thereon , in  
which case only the latter or  his proxy shall represent and vote 
such stock. 

( 3 . ) UnjJaid, -No share upon which any sum is due and 
unpaid , shall be voted by the owner thereof , or any one for him. 

( 4 . ) Stock held by corjJoration ,-Sbares of its own stock belong­
ing to such corporation , or held in trust for,  or controlled by , it 
shall not be voted upon directly or indirectly. 

( 5 . ) Shares ke/d by other corporations ,-Shares held by other 
corporations in violation of section 87 shall not be voted upon 
directly or indirectly . 

{ 6. ) Personal interest ,-The personal interest of any shareholder 
in the subject matter to be voted upon , if exercised in good faith and 
not in fraudulent disregard of the rights of others , shall not dis ­
qualify any shareholder from casting his vote as he may choose . 

{ 7 . ) Voting trusts, -Any voting trust, combination , or contract, 
amoni members whereby less than a majority of all the outstandini 
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shares shall determine the vote to be cast by such'majority, or shall

be authorized to cast the vote of such majority, shall be void; no

party thereto shall be bound thereby, and any dissenting shareholder

may enjoin the casting of such vote, and any action based thereon.

§155. Dividends. (1.) Only out of profits,—Any corporation

organized under this Act may declare and pay dividends out of its

surplus earnings or net profits arising from its business; but such

corporation shall not divide, withdraw, or in any way pay to the

stockholders, or any of them, any part of its capital or reduce its

capital stock, except as provided in this Act.

(2.) Reserve fund; division of profits,—No dividend shall be

declared on any stock in any year until a reserve fund amounting to

at least twenty per cent of the face value of the outstanding stock is

set aside, and then only out of the surplus profits over and above

that sum; thereafter at the first meeting of the directors after

the annual meeting, unless the by-laws otherwise provide, or unless

otherwise directed by the shareholders,after reserving such other sum

out of the profits as the shareholders shall direct for working

capital, or as an additional reserve or sinking fund or for better-

ments or improvements, the directors shall make a dividend among

the stockholders of at least fifty per cent of the net profits

over and above such reservations, and in case the directors refuse

or neglect to do so, the circuit courts of the United States having

jurisdiction of the parties shall have equitable jurisdiction, upon

application of such corporation or a shareholder to order the declar-

ation and payment of such dividend.

(3.) To be pro rata,—When dividends are declared, they shall

be, among the same class of shareholders, pro rata and equal, and

without preference, upon the face value of the shares; but if expressly

so provided in the by-laws, and so stated in the certificates of shares,

dividends may be declared and paid in proportion to the amount

paid upon the shares.

(4.) Quarterly or semi-annually,—Subject to the foregoing

provisions, dividends may be paid semi-annually, or quarterly on

preferred stock as such stock may provide; and thereafter, a like,

but no greater, amount, may be likewise declared and paid on the

common stock, if the directors so decide, and the by-laws so provide,

without waiting till the end of the fiscal year; but at the end of the

fiscal year, the full amount of the surplus earnings after payment in

full of the preferred dividends, and of other prior obligations, may,
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shares shall determine the vote to be cast by such-majority, or shall 
be authorized to cast the vote of such majority ,  shall be void ; no 
party thereto shall be bound thereby , and any dissenting shareholder 
may enjoin the casting of such vote , and any action based thereon. 

§ 155. Dividends. ( 1 . )  Only out of profits , -Any corporation 
organized under this Act may declare and pay dividends out of its 
surplus earnings or net profits arising from its business ; but such 
corporation shall not divide , withdraw , or in any way pay to the 
stockholders , or any of them , any part of its capital or reduce its 
capital stock , except as provided in this Act. 

( 2 . ) Reserve fund: division of Profits,-No dividend shall be 
declared on any stock in any year until a reserve fund amounting to 
at least twenty per cent of the face value of the outstanding stock is 
set aside , and then only out of the surplus profits over and above 
that sum ; thereafter at the first meeting of the directors after 
the annual meeting, unless the by - laws otherwise provide , or unless 
otherwise directed by the shareholders , after reserving such other sum 
out of the profits as the shareholders shall direct for working 
capital , or as an additional reserve or sinking fund or for better ­
ments or improvements , the directors shall make a dividend among 
the stockholders of at least fifty per cent of the net profits 
over and above such reservations , and in case the directors refuse 
or neglect to do so , the circuit courts of the United States having 
jurisdiction of the parties shall have equitable jurisdiction , upon 
application of such corporation or a shareholder to order the declar ­
ation and payment of such dividend .  

( 3 . )  To h e  pro rafa , -When dividends are declared , they shall 
be , among the same class of shareholders , pro rata and equal , and 
without preference,  upon the face value of the shares ; but if expressly 
so provided in the by - laws , and so stated in the certificates of shares , 
dividends may be declared and paid in proportion to the amount 
paid upon the shares. 

(4 . ) Quarterly or semi- annually , -Subject to the foregoing 
provisions , dividends may be paid semi - annually, or quarterly on 
preferred stock as such stock may provide ; and thereafter ,  a like , 
but no greater , amount , may be likewise declared and paid on the 
common stock , if the directors so decide, and the by - laws so provide , 
without waitinR till the end of the fiscal year ; but at the end of the 
fiscal year , the full amount of the surplus earnings after payment in 
full of the preferred dividends , and of other prior obligations, may, 
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unless otherwise provided, be distributed among the holders of

the common stock; but whether such distribution shall be made,

except as above provided, shall be in the discretion of the directors.

(5.) Money or stock,—Dividends may be made payable in cash,

in stock, in bonds or scrip, or in property, subject to the provisions

of sections 46 to 48, and 87.

(6.) Who entitled to,—The owner of the stock at the time

the dividend is declared shall, in the absence of a contract to the

contrary, be entitled to the dividend, whenever earned (except

as hereinafter provided), and whenever to be paid; but the corpor-

ation in the absence of any notice of the previous sale of the shares,

or in case of any transfer of the certificate after the closing of the

books before dividend days, may, without further liability, pay the

dividend to the person shown by the transfer books of the corpora-

tion, to be the owner of the shares at the time the dividend was

declared,—but the real owner of the shares at the time the dividend

was declared may maintain an action against the party to whom it

was paid to recover the amount thereof.

(7.) Life tenant,—As between a life tenant and remainder man

in the ownership of stock, when the life tenant is entitled to the

income of the shares, all dividends which shall be declared out of

or based upon the net earnings or profits of the corporation arising

after the beginning or during the continuance of the life estate, in

whatever form they mav be declared, shall go to the life tenant;

but all distributions of the capital of the corporation shall go to the

remainder-man as a part of the corpus of the estate.

(8.) Effect of declaration,—When a dividend is declared by the

directors and the corporation then has the funds with which to pay

the same, the declaration of the dividend shall be considered as the

setting aside and appropriating of the sum of money necessary to

make payment thereof, which sum shall thereafter be held to belong

to the shareholders entitled to such dividends.

(9.) Payment,—When a dividend is due and unpaid, upon

demand made, the shareholder entitled to the same, may maintain

an action therefor against such corporation in any court having jur-

isdiction of the parties.

§ 156. Inspection Of Books. (1.) Right /<>,—All the corporate

books and records, including the account books and mortgage

record, shall at all reasonable times during business hours be sub-

ject to the inspection of any shareholder who shall not be required
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unless otherwise provided , be distributed among the holders of 
the common stock ; but whether such distribution shall be made, 
except as above provided , shall be in the discretion of the directors. 

(5. ) Money or stock ,-Dividends may be made payable in cash , 
in stock, in bonds or scrip , or in property , subject to the provisions 
of sections 46 to 48 , and 8 7 .  

( 6 . )  Who entitled to, -The owner of  the stock at  the time 
the dividend is declared shall , in the absence of a contract to the 
contrary, be entitled to the dividend , whenever earned ( except 
as hereinafter provided ) , and whenever to be paid ; but the corpor­
ation in the absence of any notice of the previous sale of the shares, 
or in case of any transfer of the cert ificate after the closing of the 
books before dividend days , may ,  without further liability , pay the 
dividend to the person shown by the transfer books of the corpora ­
tion , to be the owner of the shares at the time the dividentl was 
declared , -but the real owner of the shares at the ti:tne the dividend 
was declared may maintain an action against the party to whom it 
was paid to recover the amount thereof. 

( 7 . } Lt"fe tenant ,-As between a l ife tenant and remainder man 
in the ownership of stock , when the l i fe tenant is entitled to the 
income of the shares , all dividends which shall be declared out of 
or based upon the net earnin�s or profits of the corporation arising 
after the beginning or during the continuance of the life estate , in 
whatever form they mav be declared , shall go to the life tenant ; 
but all distributions of the capital of the corporation shall go to the 
remainder - man as a part of the corpus of the estate. 

( 8 . )  Efect ol declaratim,-When a dividend is declared by the 
directors and the corporation then bas the funds with which to pay 
the same , the declaration of the dividend shall be considered as the 
setting aside and appropriatin� of the sum of money necessary to 
make payment thereof , which sum shall thereafter be held to belonK 
to the shareholders entitled to such dividends . 

(9. ) Payment, -When a dividend is due and unpaid ,  upon 
demand made , the shareholder entitled to the same , may maintain 
an action therefor against such corporation in any court having jur­
isdiction of the parties. 

§ 156. Inspection of Books. ( 1 . )  Right to ,-All the corporate 
books and records, including the account books and mortgage 
record , shall at all reasonable times during business hours be sub ­
ject to the inspection of any shareholder who shall not be required 
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to give any specific reason therefor; such inspection may be made

by any shareholder in person, or by an agent duly appointed in

writing by such shareholder for such purpose; and copies of such

documents, or any part thereof may be taken; but such inspection

or examination, if it interferes with the proper keeping of the

accounts shall not occupy more than one hour in each day-

(2.) Remedy for refusal,—If any officer or agent of such cor-

poration having charge of such books or records refuses or neglects

to exhibit or to submit them to examination as aforesaid, he or the

corporation shall be liable to any stockholder for all actual damages

sustained by reason of such refusal or neglect, and upon petition of

any stockholder, any circuit court of the United States, having jur-

isdiction of the parties, shall have jurisdiction in equity to order

any or all of said records to be exhibited to such stockholder, and

to such other stockholders as may become parties to such petition,

or to their agent, at such a place and time as the court shall deem

just and right.

(3) Copies of certificate of incorporation and by-laws,—Every

stockholder shall be entitled to receive, and every corporation, by its

officers and board of directors shall be bound to furnish to any

stockholder on request, at the expense of the corporation at least

one copy of the certificate of incorporation, and of the by-laws, and

of all amendments to either of the same.

(4) Statement as to salaries,—Any stockholder shall be entitled,

upon payment of cost of copying at not over ten cents per one

hundred words, to a statement at any time, of all salaries paid to

any officer or officers of the corporation, together with a statement

of all contracts or agreements in which any officer of the corpor-

ation may be interested either as a contracting party with the

corporation, or as an officer or stockholder in any other company

contracting with the corporation.

(5) Balance sheet,—Every stockholder shall be entitled to receive

a copy of the shareholders' balance sheet, as provided in section

132, (2).

§ 157. Transfer Shares. Unless otherwise provided in the agree-

ment of Association, or amendments thereof, and stated in the cer-

tificate of stock, shareholders shall have the right to transfer their

shares as hereinafter provided subject to the following limitations.

(1) Limitations,—Stock which is not fully paid shall not be

issued or transferred to any person who is insolvent or incompetent
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to give any specific reason therefor ; such inspection may be made 
by any shareholder in person , or by an agent duly appointed in 
writing by such shareholder for such purpose ; and copies of such 
documents , or any part thereof may be taken ; but such inspection 
or examination , if it interferes with the proper keeping oi the 
accounts shall not occupy more than one hour in each day. 

( 2 . )  Remedy for relusal,-If any officer or agent of such cor ­
poration having charge of such books or records refuses or neglects 
to exhibit or to submit them to examination as aforesaid,  he or the 
corporation shall be liable to any stockholder for all actual damages 
sustained by reason of such refusal or neglect,  and upon petition of 
any stockholder, any circuit court of the United States, having jur­
isdiction of the parties , shall have jurisdiction in equity to order 
any or all of said records to be exhibited to such stockholder , and 
to such other stockholders as may become parties to such petition , 
or to their agent , at such a place and time as the court shall deem 
just and right. 

( 3 )  Copies of certificate of incorjJoratt'on and by - laws , -Every 
stockholder shall be entitled to receive , and every corporation ,  by its 
officers and board of directors shall · be bound to furnish to any 
stockholder on request , at the expense of the corporation at least 
one copy of the certificate of incorporation , and of the by - l aws , and 
of all amendments to either of the same . 

( 4 )  Statement as to salaries ,-Any stockholder shall be entitled , 
upon payment of cost of copying at not over ten cents per one 
hundred words , to a statement at any time , of all salaries paid to 
any officer or officers of the corporation , together with a statement 
of all contracts or agreements in which any officer of the corpor ­
ation may be interested either as a contracting party with the 
corporation , or as an officer or stockholder in any other company 
contracting with the corporation. 

( 5 )  Balance sheet , -Every stockholder shall be entitled to receive 
a copy of the shareholders ' balance sheet , as provided in section 
132 , ( 2 ) . 

§ 157. Transfer Shares. Unless otherwise provided in the agree ­
ment of Associatioh , or amendments thereof , and stated in the cer ­
tificate of stock , shareholders shall have the right to transfer their 
shares as hereinafter provided subj ect to the following limitations. 

( 1 )  Limitations , -Stock which is not fully paid shall not be 
issued or transferred to any person who is in�olvent or incompetent 
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to assume the obligations of a shareholder, and to pay any call that

may be made upon such stock, and the corporation or any agent thereof

may refuse to transfer or register the same upon the corporate books;

any officer or agent who knowingly or negligently registers such

transfer shall be personally liable to the corporation for the payment

of any call thereafter made,so long as the stock remains in the name

of such,or any other,incompetent person, and unpaid; and all trans-

fers of stock to any person unable or incapable of assuming and

discharging any liability thereon, for the purpose of evading such

liability shall be void. Shares claimed to be owned by other corpor-

ations contrary to the provisions of section 87, (7), (8), shall not

be transferred on the corporate books, and such sales or attempted

sales shall not release the former owner from liability thereon.

Stock shall not be transferred after the corporation becomes insolvent

except by consent of the receiver selected to wind up the corporate

affairs as hereinafter provided.

(2) Delivery of certificate,—The delivery of a certificate of stock

by the rightful owner thereof, or by a person entrusted by him with

its possession for any purpose, to a bona fide purchaser or pledgee

for value, with a written transfer thereof, or with a written power

of attorney to sell, assign, or transfer the same, signed by the per-

son named as the owner thereof in such certificate, shall be suffi-

cient delivery to transfer the title thereto for the purposes therein

named, as between the parties thereto, or any one claiming under

them, and except as hereinbefore restricted shall entitle the trans-

feree thereof to be registered on the corporate books as a share-

holder.

(3.) Transfer on books,—Shares of stock shall be transferable on

the books of the corporation, with the foregoing limitations, in

such manner and under such regulations as the by-laws provide;

but in any event, the transfer shall be made upon a proper transfer

book kept for that purpose, and shall be accompanied by the sur-

render of a duly endorsed certificate representing the shares trans-

ferred, with a power of attorney authorizing the transfer to be

made on the corporate books; the surrendered certificate shall be

canceled and attached to the corresponding stub in the stock certi-
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to assume the obligations of a shareholder, and to pay any call that 
may be made upon such stock , and the corporation or any agent thereof 
may refuse to transfer or register the same upon the corporate books ; 
any officer or agent who knowingly or negl igently registers such 
transfer shall be personally liable to the corporation for the payment 
of any call thereafter made .so lvng as the stock remains in the name 
of such ,or any other , incompetent person , and unpaid ; and all trans · 
fers of stock to any person unable or incapable of assuming and 
discharging any liability thereon , for the purpose of evading such 
liability shall be void . Shares claimed to be owned by other corpor ­
ations contrary to the provisions of section 8 7 ,  ( 7 )  , ( 8 ) , shall not 
be transferred on the corporate books , and such sales or attempted 
sales shall not release the former owner from liabil ity thereon . 
Stock shall not be transferred after the corporation becomes insolvent 
except by consent of the receiver selected to wind up the corporate 
affairs as hereinafter provided . 

( 2 )  Delivery of cerfi/icale ,-The delivery of a certificate of stock 
by the rightful owner thereof ,  or by a person entrusted by him with 
its possession for any purpose , to a bona fide purchaser or pledgee 
for value , with a written transfer thereof , or with a written power 
of attorney to sel l ,  assign , or transfer the same , signed by the per ­
son named as the owner thereof in such certificate , shall be suffi ­
cient delivery to transfer the title thereto for the purposes therein 
named , as between the parties thereto , or any one claiming under 
them , and except as hereinbefore restricted shall entitle the trans ­
£ eree thereof to be registered on the corporate books as a share -
holder . 

( 3 . )  Transfer on books ,-Shares of stock shall be transferable on 
the books of the corporation , with the foregoing limitations , in 
such manner and under such regulations as the by - laws provide ; 
but in any event , the transfer shall be made upon a proper transfer 
book kept for that purpose , and shall be accompanied by the sur ­
render of a duly endorsed certificate representing the shares trans ­
ferred , with a power of attorney authorizing the transfer to be 
made on the corporate books ; the surrendered certificate shall be 
canceled and attached to the corresponding stub in the stock certi -
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ficate book, and a new certificate shall be issued to the party

entitled thereto.

(4.) Effect of registration,—The date of the tender or surrender

of the certificate to the corporation for the purpose of having it

transferred, if the transfer is afterward completed shall, so far as the

corporation is concerned be deemed to be the date of the beginning

of the membership of the transferee, and the termination of the

membership of the former owner; and the delivery of the certificate

by the seller to the purchaser for the purposes of transferring the

shares, shall not affect the right of the corporation to pay any

dividend due on such shares, or to treat the holder whose name is

on the record as the holder in fact, until such certificate, properly

indorsed, with the power of attorney to transfer, is presented and

transfer on the books is demanded.

(5.) New certificate to issue,—The purchaser of shares, upon the

production and surrender of the certificate, properly indorsed, and

accompanied with a proper power of attorney to the transfer agent

of the corporation, shall be entitled to a new certificate.

(6.) Pledge of shares,—A pledgee of stock transferred as collat-

eral security shall be entitled to a new certificate if the instrument

of transfer shall substantially describe the debt or duty which is

intended to be secured thereby. Such new certificate shall express

on its face that it is held as collateral security, and the name of the

pledgor shall be stated thereon, and he alone shall be liable as a

stockholder, and entitled to vote thereon except as provided in sec-

tion 154(2).

(7.) Corporate books as evidence,—As against the corporation,

and between the shareholders and third parties the entries upon the

corporate books shall be prima facie evidence of membership.

(8.) Transfer agent,—Such corporation may appoint an individ-

ual or corporation as its transfer agent or as registrar of the stock,

and require the issue and transfers of stock, bonds, and debentures

to be signed or countersigned thereby. And any one so signing as

transfer agent or registrar shall be deemed to guarantee the legality

and regularity in all particulars of the transfer, unless the signing

or countersigning shall, in clearly legible characters, give notice to

the contrary.

(9.) Closing books,—The by-laws may provide for the time of

closing the stock and transfer books before general election or divi-
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ficate book, and a new certificate shall be issued to the party 
entitled thereto . 

(4 . ) Effect of reg istration , -The date of the tender or surrender 
of the certificate to the corporation for the purpose of having it 
transferred , if the transfer is afterward completed shall , so far as the 
corporation is concerned be deemed to be the date of the beginning 
of the membership of the transferee , and the termination of the 
membership of the former owner ; and the delivery of the certificate 
by the seller to the purchaser for the purposes of transferring the 
shares , shall not affect the right of the corporation to pay any 
dividend due on such shares , or to treat the holder whose name is 
on the record as the holder in  fact ,  until snch certificate , properly 
indorsed , with the power of attorney to transfer , is presented and 
transfer on the books is demanded . 

( 5. ) New certificate to issue ,-The purchaser of shares , upon the 
production and surrender of the certificate , properly indorsed , and 
accompanied with a proper power of attorney to the transfer agent 
of the corporation , shall be entitled to a new certificate . 

(6 . )  Pledge of slzares, -A pledgee of stock transferred as collat ­
eral security shall be entitled to a new certificate if the instrument 
of transfer shall substantially describe the debt or duty which is 
intended to be secured thereby. Such new certificate shall express 
on its face that it is held as collateral security , and the name of the 
pledgor shall be stated thereon , and he alone shall be l iable as a 
stockholder, and entitled to vote thereon except as provided in sec ­
tion 1 54 ( 2 ) .  

( 7 . )  Corporate books as evidence, -As against the corporation , 

and between the shareholders and third parties the entries upon the 
corporate books shall be Prima facie evidence of membership . 

(8 . ) Transfer agent . -Such corporation may appoint an ind iv id ­

ual or corporation as its transfer agent or as re!{istrar of the stock, 
and require the issue and transfers of stock , bonds , and debentures 
to be signed or countersigned thereby. And any one so signing as 
transfer agent or registrar shall be deemed to guarantee the legality 
and regularity in all particulars of the transfer , unless the signing 
or countersigning shall , in clearly legible characters , give notice to 
the contrary . 

(9 . ) Closin,f' books , -The by - laws may provide for the time of 
closing the stock and transfer books before general election or divi -
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dend days, but in the absence of special provisions therefor they

shall be closed fifteen days before such days.

(10.) Remedy for refusal to transfer,—Every bona fide purchaser

of shares of stock who has complied with all the provisions of this

Act, and the requirements of the by-laws relating to the transfer of

shares, upon the corporation or the transfer agent refusing to

transfer the shares to him upon the corporate books, issue to him a

new certificate therefor, and recognize him as a member, may have

a writ of mandamus against such corporation or agent, upon a

proper application to the United States circuit court having juris-

diction of the parties, to compel such transfer and recognition, and

the issue of a proper certificate.

Seller,—Likewise the person who has sold said shares to a pur-

chaser capable of taking them, may have a writ of mandamus to

have his name removed from the books of such corporation as a

stockholder therein.

(11.) Effect of completed transfer,—A transfer of shares com-

pleted in accordance with the foregoing provisions shall release the

seller from any further liability to the corporation or to any of its

creditors, and all such liability shall attach to the transferee; but in

case such shares are issued as full paid, when in fact they are not so,

the original owner thereof, or any transferee with knowledge of the

facts, who transfers them to any one who does not know them to be

unpaid, shall be liable to such transferee for any sum he may have

to pay thereon, and shall also be liable to the corporation, if neces-

sary to pay creditors thereof, to the extent the stock was unpaid.

§ 158. Participate in Increase of Stock. Unless otherwise provided in

the amendment authorizing an increase of stock each solvent share-

holder shall have the right to subscribe at par to such increase in

proportion to the number of shares owned by him if all the out-

standing shares are fully paid, or if all such shares are paid up to

the same extent; otherwise only in proportion to the amount such

shareholder has paid upon his shares; and for failure or refusal by

the corporation or its officers to allow such subscription to be so

made, the shareholder may, upon application inequity, to any cir-

cuit court of the United States, having jurisdiction of the parties,

enjoin the issue and distribution of such shares until he shall be

given his due proportion.

§ 159. Sue in Equity for Wrongs to Corporation. (1.) ultra vires

acts,—Any shareholder may maintain a suit in equity in any circuit

G
e
n
e
ra

te
d
 f

o
r 

fa
cp

u
b

u
p

d
a
te

s 
(U

n
iv

e
rs

it
y
 o

f 
M

ic
h
ig

a
n
) 

o
n
 2

0
1

4
-0

6
-1

7
 1

5
:1

1
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
3

0
4

3
4

1
7

2
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le

A PROPOSED NA TIONAL INCORPORA TION LA W 119 

dend days , but in the absence of special provisions therefor they 
shall be closed fifteen days before such days. 

{ 10 . )  Remedy for refusal to transfer,-Every bona fide purchaser 
of shares of stock who has complied with all the provisions of this 
Act ,  and the requirements of the by - laws relating to the transfer of 
shares , upon the corporation or the transfer agent refusing to 
transfer the shares to him upon the corporate books , issue to him a 
new certificate therefor , and recognize him as a member, may have 
a writ of mandamus against such corporation or agent, upon a 
proper appl ication to the United States circuit court having juris ­
diction of the parties , to compel such transfer and recognition , and 
the issue of a proper certificate . 

Sel/er, - Likewise the person who has sold said shares to a pur ­
chaser capable of taking them , may have a writ of mandamus to 
have his name removed from the books of such corporation as a 
stockholder therein.  

( 1 1 . ) Etlect of completed transfer, -A transfer of shares com ­
pleted in accordance with the foregoing provisions shall release the 
seller from any further liability to the corporation or to any of its 
creditors , and all such liability shall attach to the transferee ; but in 
case such shares are issued as full paid , when in fact they are not so , 
the origin::i.1 owner thereof, or any transferee with knowledge of the 
facts , who transfers them to any one who does not know them to be 
unpaid ,  shall be liable to such transferee for any sum he may have 
to pay thereon , and shall also be liable to the corporation , if neces ­
sary to pay creditors thereof, to the extent the stock was unpaid .  

§ 158. Participate in Increase of Stock. Unless otherwise provided in 
the amendment authorizing an increase of  stock each solvent share ­
holder shall have the right to subscribe at par to such increase in 
proportion to the number of shares owned by him if  all  the out ­
standing shares are fully paid , or i f  all such shares are paid up to 
the same extent ; otherwise only in proportion to the amount such 
shareholder has paid upon his shares ; and for failure or refusal by 
the corporation or its officers to allow such subscription to be so 
made,  the shareholder may ,  upon appl ication in equity , to any cir ­
cuit court of the United States, having j urisdiction of the parties, 
enjoin the issue and distribution of such shares until he shall be 
j!'iven his due proportion . 

§ 159. Sue in Equity for Wrongs to Corporation . ( I . ) Ultra vires 
acts ,-Any shareholder may maintain a suit in equity in any circuit 
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court of the United States having jurisdiction of the parties, against

the corporation or its officers or agents to enjoin it or them from

engaging in, or carrying on, or continuing in an ultra vires execu-

tory undertaking or transaction.

(2.) Wrongs and frauds of corporate authorities,—Any bonafi.de

shareholder, who, after making diligent effort to obtain a remedy

through the officers, directors, or shareholders of the corporation,

fails to obtain such relief; or who is able to show that it would be

impossible to obtain such remedy through such channels; or who

can show it would be unsafe to wait until such remedy could be so

obtained or would be unreasonable to require him to seek such

a remedy, may, upon behalf of himself and all other shareholders

who have not been a party to such wrongful acts as hereinafter set

forth, and who shall share in the expenses of such suit, maintain a

suit in equity in any circuit court of the United States having jur-

isdiction of the parties, against such corporation and the wrong-

doers or any of them, for wrongs threatened, or done to, or suffered

by, such corporation arising from, (l) some action or threatened

action of its board of directors beyond the authority conferred upon

them; or (2) any fraudulent transaction, or transaction in breach

of the trust confided in them, completed or contemplated by the

directors, officers, managers or agents of such corporation, with

other parties, among themselves, or the other shareholders, as will

result in serious injury to the corporation, or to the interests of the

complaining shareholders; or (3) where such directors, officers,

managers or agents wilfully misapply or divert the corporate funds,

or in breach of the trust confided in them, negligently allow the

corporate funds to be misapplied or diverted so as to seriously injure

the interests of the corporation or the shareholders; or (4) where

such directors, officers, managers or agents, or a majority of them

are acting for their own interests in a manner destructive of the

corporation itself or of the rights of the shareholders; or (5) where

the majority of the shareholders themselves are oppressively and

illegally pursuing a course in the name of the corporation which is

in violation of the rights of the other shareholders; to enjoin the

completion or continuance of such threatened wrong and to com-

pel restitution and compensation to be made therefor.

§ 160. Distribution on Dissolution. In case of dissolution or the reduc-

tion of the capital stock of the corporation, and a distribution of part

of the capital, the shareholders shall share in the division of the sum
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court of the United States having jurisdiction of the parties , against 
the corporation or its officers or agents to enjoin it or them from 
engaging in , or carrying on , or continuing in an ultra vires execu ­
tory undertaking or transaction . 

( 2 . ) Wrongs and frauds of corporate aulhon"ties ,-Any bona fide 
shareholder , who , after making dil igent effort to obtain a remedy 
through the officers , directors , or shareholders of the corporation , 
fails to obtain such relief ; or who is able to show that it would be 
impossible to obtain such remedy through such channels ; or who 
can show it would be unsafe to wait until such remedy could be so 
obtained or would be unreasonable to require him to seek such 
a remedy , may ,  upon behalf of himself and all other shareholders 
who have not been a party to such wrongful acts as hereinafter set 
forth , an<l who shall share in the expenses of such suit, maintain a 
suit in equity in any circuit court of the United States having jur ­
isdiction of the parties , against such corporation and the wrong ­
doers or any of them , for wrongs threatened , or done to , or suffered 
by, such corporation arising from , ( 1 )  some action or threatened 
action of its board of directors beyond the authority conferred upon 
them ; or ( 2 ) any fraudulent transaction ,  or transaction in breach 
of the trust confided in them , completed or contemplated by the 
directors , officers , managers or agents of such corporation , with 
other parties , among themselves , or the other shareholders , as will 
result in serious injury to the corporation , or to the interests of the 
complaining shareholders ; or ( 3 )  where such directors , officers , 
managers or agents wilfully misapply or divert the corporate funds , 
or in breach of the trust confided in them, negligently allow the 
corporate funds to be misapplied or diverted so as to seriously inj ure 
the interests of the corporation or the shareholders ; or ( 4) where 
such directors , officers , managers or agents , or a majority of them 
are acting for their own interests in a manner destructive of the 
corporation itself or of the rights of the shareholders ; or ( 5 )  where 
the majority of the shareholders themselves are oppressively and 
i llegally pursuing a course in the name of the corporation which is 
in violation of the rights of the other shareholders ; to enjoin the 
completion or continuance of such threatened wrong and to com -
pet restitution and compensation to be made therefor . 

§ 160. Distribution on Dissolution . In case of dissolution or the reduc ­
tion of the capital stock of the corporation , and a distribution of part 
of the capital , the shareholders shall share in the division of the sum 
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to be distributed in accordance with the preferences provided in the

issue of the shares, if any; but if no such preference was pro-

vided for, the payments made on the shares shall first be equalized,

and the balance distributed pro rata according to the face value of

the shares; and the same method shall be applied, unless other-

wise originally provided, in the distribution among the owners of

shares entitled to preferences.

§ 161. Contribution. In case any shareholder shall be held to pay

more than his proportionate amount in discharge of the debts of the

corporation, he shall be entitled to contribution from the other

shareholders, and may maintain actions against the same for their

proportional amounts.

§ 162. Enjoin Changes. Any bona fide shareholder may enjoin

any change, amendment, or modification of the charter or by-laws

of the corporation, unless the same shall be made in accordance

with the provisions of this Act; and in any case of a material

amendment made as provided in section 94, or consolidation as pro-

vided in sections 96, 97, or selling out as provided in section 99,

any dissenting shareholder who declares his dissent in writing at

the meeting authorizing such amendment, consolidation, or selling

out, may enjoin the same, until such corporation first pays him the

full market value of his shares to be fixed by three disinterested

appraisers appointed by the circuit court of the district in which

the registered office of the corporation is located upon application

of such shareholder or shareholders, and on reasonable notice to be

fixed by the court and given to the corporation.

2. Liabilities.

§ 163. On Unpaid Shares. Every shareholder whose shares have

not in fact been fully paid, whether issued for cash, property, ser-

vices or otherwise, and whether part of the original issue or an

increase thereof, or whether held by the original owner or a sub-

sequent transferee, shall be liable to pay up, if necessary to dis-

charge the corporate obligations incurred after the issue of such

stock, the full face value thereof, or such part thereof as may be

needed therefor, after the other corporate assets are exhausted.

But trustees shall be liable only to the extent of the trust estate.

§ 164. Withdrawing Assets. Any stockholder who shall receive any

part of the capital of such corporation by way of dividend, loan, or

otherwise, unless the same shall have been paid to him in the
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to be distributed in accordance with the preferences provided in the 
issue of the shares , if any ; but if  no such preference was pro ­
vided for , the payments made on the shares shall first be equalized , 
and the balance distributed pro rata according to the face value of 
the shares ; and the same method shall be appl ied , unless other ­
wise originally provided , in the distribution among the owners of 
shares entitled to preferences. 

§ 161 . Contribution. In case any shareholder shall be held to pay 
more than his proportionate amount in discharge of the debts of the 
corporation , he shall be entitled to contribution from the other 
shareholders , and may maintain actions against the same for their 
proportional amounts . 

§ 162. Enjoin Changes . Any bona fide shareholder may enjoin 
any change , amendment,  or modification of the charter or by - laws 
of the corporation , unless the same shall be made in accordance 
with the provisions of this Act ; and in any case of a material 
amendment made as provided in section 94 , or consolidation as pro­
vided in sections 96, 97 ,  or selling out as provided in section 99,  
any dissenting shareholder who declares his  dissent in writing at 
the meeting authorizing such amendment , consolidation , or selling 
out , may enjoin the same,  until such corporation first pays him the 
full market value of his shares to be fixed by three dis interested 
appraisers appointed by the circuit court of the district in which 
the registered office of the corporation is located upon application 
of such shareholder or shareholders , and on reasonable notice to be 
fixed by the court and given to the corporation .  

2 .  Liabilities . 

§ 163. On Unpaid Shares. Every shareholder whose shares have 
not in fact been fully paid , whether issued for cash , property , ser ­
vices or otherwise , and whether part of the original issue or an 
increase thereof, or whether held by the original owner or a sub ­
sequent transferee , shall be liable to pay up , if necessary to dis ­
charge the corporate obligations incurred after the issue of such 
stock , the full face value thereof,  or such part thereof as may be 
needed therefor , after the other corporate assets are exhausted . 
But trustees shall be liabl e only to the extent of the trust estate . 

§ 164. Withdrawing Assets . Any stockholder who shall receive any 
part of the capital of such corporation by way of dividend , loan , or 
otherwise , unless the same shall have been paid to him in  the 
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redemption of his shares or by way of reduction of the capital stock

of such corporation as provided in sections 44, 95, herein, shall be

liable to refund the amount so received, or so much thereof as may

be needed therefor, to the corporation whenever the same shall be

necessary to discharge the obligations of the corporation existing at

the time of, or incurred subsequent to such dividend or payment.

X. officers' rights and liabilities.

1. Rights.

§ 165. Manage. The directors, officers, and agents of the cor-

poration, so long as they hold their offices shall have power, in

good faith, within the scope of the authority delegated to them, to

manage the ordinary corporate affairs in accordance with the pro-

visions of this Act, without interference on the part of shareholders

or others.

§ 166. Contracts With Corporation. Any contract made by or on

behalf of the corporation by an officer thereof, in which he shall

have a personal interest, or in which the directors or any of them

may be personally interested, and whose presence was necessary to

constitute a quorum of directors, or whose vote was necessary to

such action, or between corporations represented by the same per-

sons, or having common directors whose presence was necessary to

a quorum, or whose votes were necessary to such action, may be

avoided by the corporation, or by any shareholder thereof not a

party thereto, on behalf of the corporation, provided the same shall

not be, or have been, authorized by the shareholders before, or

ratified or acquiesced in by a majority of the shareholders, after

full report thereof and of such' officers' interest therein has been

made to a meeting of the shareholders, ffiut nothing herein shall

prevent the making of a valid contract between such corporation

and any of its corporate officers and agents when such corporation

is fully and completely represented by corporate officers and agents

having no interest in such contract, and having the authority to

make the same on behalf of the corporation.

§ 167. Salaries. The directors and general officers of the corpora-

tion shall be entitled only to such salaries as may be fixed in the

by-laws, or by resolution of the shareholders; but, subject to the

approval of the shareholders, the salaries of all other officers and

agents may be fixed by the directors.
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redemption of his shares or by way of reduction of the capital stock 
of such corporation as provided in sections 44 , 95 ,  herein , shall be 
liable to refund the amount so received , or so much thereof as may 
be needed therefor,  to the corporation whenever the same shall be 
necessary to discharge the obligations of the corporation existin� at 
the time of , or incurred subsequent to such dividend or payment. 

X. OFFICERS ' RIGHTS AND LIABILITIES. 

1 .  Rights. 

§ 165. Manage. The directors , officers , and agents of the cor ­
poration , so long as they bold their offices shall have power, in 
good faith , within the scope of the authority delegated to them , to 
manage the ordinary corporate affairs in accordance with the pro ­
visions of this Act ,  without interference on the part of shareholders 
or others . 

§ 166. Contracts With Corporation . Any contract made by or on 
behalf of the corporation by an officer thereof , in which he shall 
have a personal interest ,  or in which the directors or any of them 
may be personally interested , and whose presence was necessary to 
constitute a quorum of directors , or whose vote was necessary to 
such action , or between corporations represented by the same per ­
sons , or having common directors whose presence was necessary to 
a quorum, or whose votes were necessary to such action , may be 
avoided by the corporation , or by any shareholder thereof not a 
party thereto , on behalf of the corporation , provided the same shall 
not be , or have been , authorized by the shareholders before , or 
ratified or acquiesced in by a majority of the shareholders , after 
full report thereof and of such ' officers ' }�terest therein has been 
made to a meeting of the shareholders . \But nothing herein shall 
prevent the making of a valid contract between such corporation 
and any of its corporate officers and agents when such corporation 
is fully and completely represented by corporate officers and agents 
having no interest in such contract , and having the authority to 
make the same on behalf of the corporation . 

§ 167. Salaries. The directors and general officers of the corpora ­
tion shall be entitled only to such salaries as may be fixed in the 
by - laws , or by resolution of the shareholders ; but, subject to the 
approval of the shareholders , the salaries of all other officers and 
agents may be fixed by the directors . 
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§168. Resignation. Every director and officer shall have the power

at any time to resign from his office, and no acceptance shall be

necessary to complete the same, providing such officer shall file

notice thereof in the registered office of the corporation; and

within thirty days thereafter a like notice in the office of the Com-

missioner of Corporations, and in the office of the Secretary of the

Department of Commerce and Labor, for which no fees shall be

charged. Until such notices are so filed, and until all the obliga-

tions incurred by such officer before his resignation, are fulfilled,

he shall not be in any wise relieved from responsibility upon such

obligations.

2. Liabilities.

§ 169. TO the Corporation. (1.) Fraud and negligence,—The direc-

tors and officers of such corporation shall be deemed to stand in a

fiduciary relation thereto, and shall be bound to exercise good faith

and the ordinary skill and diligence that prudent business men

exercise in the conduct of their own affairs of like kind in the man -

agement, control, and supervision of the affairs, business, and the

subordinate officers and agents of such corporation, and shall be

jointly and severally liable in damages for fraud, embezzlement,

wilful misconduct, or breach of trust committed for their benefit;

ultra vires acts and transactions; giving away or disposing of the

corporate funds without proper consideration; inattention, non-

attendance or negligence allowing fraud or misconduct on the part

of agents, officers, or co-directors, or resulting in the diversion,

misapplication, dissipation, or waste of the corporate funds, and

which could have been prevented by the exercise of ordinary care

and attention to the corporate business; but no director, or officer,

shall be so liable unless his own act, default, or negligence has con-

tributed to, or made possible, such loss or damage to the corpora-

tion.

(2.) Enforcement,—Such liability may be enforced by the cor-

poration in any proper form of action in any circuit court of the

United States, having jurisdiction of the parties; or in case the

corporation cannot or will not act, then a shareholder not consent-

ing thereto may bring such action on behalf of the corporation as

provided in section 159; or the receiver of the corporation appointed

to wind up the corporate affairs, may maintain an action against

such offending officers, on behalf of the corporation, its sharehold-

ers and creditors.
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§ 168. Resignation . Every director and officer shall have the power 
at any time to resign from his office , and no acceptance shall be 
necessary to complete the same , providing such officer shall file 
notice thereof in the registered office of the corporation ; and 
within thirty days thereafter a like notice in the office of the Com ­
missioner of Corporations , and in  the office of the Secretary of the 
Department of Commerce and Labor, for which no fees shall be 
charged. Until such notices are so filed , and until all the obliga ­
tions incurred by such officer before his resignation ,  are fulfilled , 
he shall not be in any wise relieved from responsibility upon such 
obligations .  

2 .  Liabilities. 

§ 169. To the Corporation. ( 1 . )  Fraud and negligence,-The direc ­
tors and officers of such corporation shall be deemed to stand in a 
fiduciary relation thereto , and shall be bound to exercise good faith 
and the ordinary skill and diligence that prudent business men 
exercise in the conduct of their own affairs of l ike kind in the man ­
agement ,  control , and supervision of the affairs , business , and the 
subordinate officers and agents of such corporation , and shall be 
jointly and severally liable in damages for fraud , embezzlement , 
wilful misconduct , or breach of trust committed for their benefit ; 
ultra vires acts and transactions ; giving away or disposing of the 
corporate funds without proper consideration ; inattention , non ­
attendance or negligence allowing fraud or misconduct on the part 
of agents , officers , or co - directors , or resulting in the diversion , 
misapplication , dissipation , or waste of the corporate funds , and 
which could have been prevented by the exercise of ordinary care 
and attention to the corporate business ; but no director , or officer , 
shall be so liable unless his own act ,  default , or negligence has con -
tributed to , or made possible , such loss or damage to the corpora ­
tion . 

( 2 . ) Enforcement,-Such liability may be enforced by the cor ­
poration in any proper form of action in  any circuit court of the 
United States , having jurisdiction of the parties ; or in case the 
corporation cannot or will not act , then a shareholder not consent ­
ing thereto may bring such action on behalf of the corporation as 
provided in section 1 59 ; or the receiver of the corporation appointed 
to wind up the corporate affairs , may maintain an action against 
such offending officers , on behalf of the corporation , its sharehold ­
ers and creditors . 
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§ 170. To Shareholders and Purchasers.. (1.) False statements,—

The promoters, directors, president and secretary, who sign the

Articles of Organization, or the Prospectus, shall be jointly and

severally liable to any shareholder or purchaser of shares, bonds,

debentures, for actual damages caused by the falsity of any state-

ment contained in such documents, and which they know, or could

by ordinary care know, to be false.

(2.) Watered stock and bonds,—For issuing stock, bonds, or

debentures, unless cash, property, services, or expenses equal to

the face value of such stock, bonds, or debentures (§§ 46 to 48)

have been received or incurred by, or conveyed to the corpora-

tion, the president, secretary, and directors consenting thereto,

shall be jointly and severally liable to any non-consenting share-

holder or bona fide purchaser for value, for actual damages caused

thereby. But any such officer may cause his dissent to be regis-

tered on the records at the time such action is taken, and if so

entered in good faith, he shall not be liable thereon.

(3.) Particular wrongs to shareholders,—For failure or refusal

to issue a certificate as provided in sections 153, or to receive the

vote of a shareholder as provided in section 154, or to declare or

pay dividends according to section 155, or to allow the records,

papers, and books to be inspected or copied, or to furnish the

copies required by section 156, or to transfer shares according to

section 157, or to allow subscriptions to increases of stock to be

made according to section 158, the officers or agents whose duty it

is to recognize these rights of, or perform these functions for, the

shareholders shall be liable for the actual damages to any share-

holder resulting from such failure, refusal, or neglect, to be

enforced in any court having jurisdiction.

§ 171. To Creditors. The officers and directors of every corpora-

tion, who authorize, participate in, or consent to any of the follow-

ing acts or defaults, done or suffered during their period of holding

office, shall in the event of the insolvency of such corporation, be

jointly and severally liable for the debts and contracts of such cor-

poration to the extent indicated:

(l.) Watered stock and bonds,—If stock, bonds or debentures

are issued in violation of sections 46 to 48, to the extent necessary

to pay the debts in full.

(2.) False reports,—If any certificate, notice, statement, or

report, which is required by the provisions of this Act to be filed
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§ 170 .  To Shareholden and Purchasen. . ( 1 . }  False statements,­
The promoters , directors , president and secretary, who sign the 
Articles of Organization , or the Prospectus ,  shall be jointly and 
severally l iable to any shareholder or purchaser of shares , bonds , 
debentures , for actual damages caused by the falsity of any state ­
ment contained in such documents , and which they know, or could 
by ordinary care know, to be false. 

( 2 . } Watered stock and bonds ,-For issuing stock , bonds , or 
debentures , unless cash , property , services , or expenses equal to 
the face value of such stock , bonds , or debentures ( §§ 46 to 48}  
have been received or  incurred by , or  conveyed to  the corpora ­
tion , the president,  secretary , and directors consenting thereto , 
shall be jointly and severally liable to any non -consenting share ­
holder or bona fide purchaser for value, for actual damages caused 
thereby. But any such officer may cause his dissent to be regis ­
tered on the records at the time such action is taken , and if so 
entered in good faith , he shall not be liable thereon . 

( 3 . ) Particular wrongs to slzarelzolders ,-For failure or refusal 
to issue a certificate as provided in sections 153 , or to receive the 
vote of a shareholder as provided in section 1 54 ,  or to declare or 
pay dividends according to section 1 55 ,  or to allow the records , 
papers , and books to be inspected or copied , or to furnish the 
copies requ ired by section 156 ,  or to transfer shares according to 
section 1 57 , or to allow subscriptions to increases of stock to be 
made according to section 158 ,  the officers or agents whose duty it 
is to recognize these rights of , or perform these functions for , the 
shareholders shall be liable for the actual damages to any share ­
holder resulting from such failure . refusal , or neglect ,  to be 
enforced in any court having j urisdiction . 

§ 171 . To Credlton. The officers and directors of every corpora ­
tion , who authorize , participate in , or consent to any of the follow ­
ing acts or defaults , done or suffered during their period of holding 
office , shall in the event of the insolvency of such corporation , be 
jointly and severally liable for the debts and contracts of such cor ­
poration to the extent indicated : 

( 1 . }  Watered stock and bonds,-If stock, bonds or debentures 
are issued in violation of sections 46 to 48 , to the extent necessary 
to pay the debts in ful l .  

( 2 . ) raise rejorts ,-If any certificate , notice , statement, or 
report , which is required by the provisions of this Act to be filed 
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with or made to any public officer is false in any material represen -

tation, and known to be, or with reasonable care could have been

known to be so, to the extent necessary to pay such debts in full.

(3.) Management of funds,—For paying a dividend when the

corporation is, or is thereby rendered, insolvent, or paying divi-

dends out of the capital of the corporation contrary to section 155,

to the extent of the dividend so paid; or for loaning money to any

shareholder contrary to section 87, to the extent of the loan, with

interest, until it is repaid in full; or for loss or waste of the cor-

porate funds, by the wilful, or negligent acts or omissions indicated

in section 159, to the extent of the damage done.

(4.) Failure to file reports,—For refusing or neglecting to file

the certificates, notices, statements and reports, properly verified,

herein required to be filed with any public officer, for sixty days

after they are required to be filed, for all debts incurred and con-

tracts made after such failure and before such certificates, state-

ments, etc., are so filed, until the said debts are fully paid.

(5.) Enforcement,—Any creditor can maintain an action on his

own account against one or more of such defaulting officers, or

one or more creditors may maintain the action on behalf of all who

are injured by such acts, or the receiver may bring suit on behalf

of the same, for the damage done such creditor or creditors, in any

court having jurisdiction.

(6.) Torts,—For any tortious act of an officer or agent, result-

ing in damage to any person,-and not being merely the violation of

a duty owed only to the corporation, such officer or agent shall be

liable as in other cases.

§ 172. Penalties. Officers and agents shall also be subject to the

penalties provided in section 181.

XI. creditors' rights.

§ 173. Against the Corporation. Any person having a claim against

any corporation formed under this Act may enforce the same in any

court having jurisdiction of the parties and the subject matter in any

appropriate form of action or suit in equity, including setting aside

fraudulent conveyances, or unlawful preferences (§ 87), fictitious

mortgage liens (§90), bills of discovery or other ancillary pro-

ceedings, and have execution or process to enforce the judgment

or decree rendered, in the same way and to the same extent

as against a natural person.
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with or made to any public officer is false in any material represen ­
tation , and known to be , or with reasonable care could have been 
known to be so , to the extent necessary to pay such debts in ful l .  

( 3 . ) Management of funds,-For paying a dividend when the 
corporation is , or is thereby rendered , insolvent ,  or paying divi ­
dends out of the capital of the corporation contrary to section 1 5 5 ,  
to the extent o f  the dividend s o  paid ; o r  for loaning money to any 
shareholder contrary to section 8 7 ,  to the extent of the loan , with 
interest, until it is repaid in full ; or for loss or waste of the cor ­
porate funds , by the wilfu l ,  or negligent acts or omissions indicated 
in section 1 59 ,  to the extent of the damage done.  

( 4 . ) Failure to file reports , - For refusing or neglecting to file 
the certificates , notices , statements and reports , properly verified , 
herein required to be filed with any public officer , for sixty days 
after they are requ ired to be filed , for all debts incurred and con ­
tracts made after such failure and before such certificates , state ­
ments , etc. , are so filed , until the said debts are fully paid .  

( 5 . )  Enforcement , -Anv creditor can maintain an action on his  
own account against one or more of such defaulting officers , or  
one or more creditors may maintain the action on behalf of  all who 
are inj ured by such acts , or the receiver may bring suit on bt:!half 
of the same , for the damage done such creditor or creditors , in any 
court having jurisd iction . 

( 6 . ) Torfs ,-For any tortious act of an officer or agent ,  result ­
ing in damage to any person , • and not being merely the violation of 
a duty owed only to the corporation , such officer or agent shall be 
liable as in other cases . 

§ 172 . Penalties. Officers and agents shall also be subject to the 
penalties provided in section 1 8 1 .  

X I .  CREDITORS ' RIGHTS . 

§ 173. Against the Corporation. Any person having a claim against 
any corporation formed under this Act may enforce the same in any 
court having j urisdiction of the parties and the subject matter in any 
appropriate form of action or suit in equity , including setting aside 
fraudulent conveyances , or unlawful preferences (§ 87 ) , fictitious 
mortgage liens (§ 90 ) , bills of discovery or other ancillary pro ­
ceed ings , and have execution or process to enforce the judgment 
or decree rendered , in the same way and to the same extent 
as against a natural person . 
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§ 174. Against Corporate Debtors. Any creditor bringing suit

against such a corporation may garnishee a shareholder for sums

due upon his shares, provided a call has been made therefor and is

due and unpaid; and likewise may garnishee any person having

property of or who is indebted to such corporation, by first making

affidavit to that effect, and proceeding otherwise according to the

laws of the state where the suit is brought.

§ 175. Against Shareholders. Any judgment creditor who has taken

out execution, and the same has been returned unsatisfied, or if the

corporation is already notoriously insolvent, or has dissolved with-

out paying its debts or appointed a receiver to wind up its affairs,

may, bring suit in equity to enforce the shareholders' liability

imposed by sections 163, and 164; other creditors may join in such

suit, or upon application, be made a party thereto; or such liability

may be enforced by the receiver as provided in section 192.

§ 176. Against Officers. A judgment creditor or creditors, under

the conditions named in sections 175, 192, may bring suits as

therein mentioned to enforce the liability of officers imposed by

section 171.

§ 177. Receiver. A judgment creditor who is unable to obtain

payment of his debt may under the conditions mentioned in section

186, have a receiver appointed and the corporate affairs wound up

as provided in sections 189 to 193.

§ 178. Inspection of Documents. Creditors of the corporation shall

at all reasonable times during business hours not exceeding one

hour a day, unless otherwise permitted, have the right to inspect

the organization papers, lists of officers, and mortgage records, and

to copy the same or part thereof, as required by section 128 (1.),

(4.) and (6.); for refusal to permit the same to be done the cor-

poration, or the agent so refusing shall be liable to such creditor

for the expense of obtaining the desired lists or copies elsewhere,

as well as all other damage due to such refusal.

§ 179. Papers Improperly Executed. Corporate officers who execute

bills, notes, contracts, invoices, and other like papers without the

corporate name appearing thereon as required by section 126, shall

be personally liable thereon unless the obligations thereof are dis-

charged by the corporation.

XII. PBNAI/TIES.

§ 180. Against the Corporation. Failure to comply with, or violat-
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§ 174. Against Corporate Debtors. Any creditor bringing suit 

against such a corporation may garnishee a shareholder for sums 

due upon his shares , provided a call has been made therefor and is 

due and unpaid ; and likewise may garnishee any person having 

property of or who is indebted to such corporation , by first making 
affidavit to that effect, and proceeding otherwise according to the 

laws of the state where the suit is brought. 

§ 175. Against Shareholders. Any j udgment creditor who has taken 

out execution , and the same bas been returned unsatisfied , or if the 

corporation is already notoriously i nsolvent,  or has dissolved with ­

out paying its debts or appointed a receiver to wind up its affairs , 

may ,  bring suit in equity to enforce the shareh?lders ' liability 

imposed by sections 163 ,  and 164 ; other creditors may j oin in such 

suit,  or upon application , be made a party thereto ; or such liability 

may be enforced by the receiver as provided in section 192 . 

§ 176. Against Officers. A judgment creditor or creditors , under 

the conditions named in sections 1 7  5, 192 , may bring suits as 

therein mentioned to enforce the liability of officers imposed by 

section 1 7 1 .  

§ 177. Receiver. A j udgment creditor who i s  unable to obtain 

payment of his debt may under the conditions mentioned in section 

186 ,  have a receiver appointed and the corporate affairs wound up 

as provided in sections 189 to 193 . 

§ 178. Inspection of Documents. Creditors of the corporation shall 

at all reasonable times during business hours not exceeding one 

hour a day , unless otherwise permitted , have the right to inspect 

the organization papers , lists of officers , and mortgage records , and 

to copy the same or part thereof, as required by section 1 28  ( 1 . ) ,  
( 4 .  ) and ( 6 . ) ; for refusal to permit the same to be done the cor ­

poration , or the agent so refusing shall be liable to such creditor 

for the expense of obtaining the desired lists or copies elsewhere , 

as well as all other damage due to such refusal . 

§ 179. Papers Improperly Executed. Corporate officers who execute 

bills , notes , contracts , invoices , and other like papers without the 

corporate name appearing thereon as required by section 126 ,  shall 

be personally liable thereon unless the obligations thereof are dis ­

charged by the corporation . 

XII.  

§ 180. Against the Corporation . 

PltNALTIES. 

Failure to comply with , or violat -
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ing the provisions of this Act, or refusing or neglecting to perform

the duties imposed thereby, by a corporation formed thereunder,

shall be cause for proceedings as provided in sections 149 to 152;

but such proceedings shall not release the penalties otherwise

imposed, nor shall collection of penalties bar such proceedings.

Unless otherwise specifically provided such corporation shall be

liable to the following penalties: For failing to comply with, or

violating the provisions relating to the corporate name (§§ 36, 37,

126), the registered office (§§ 39, 41, 127), keeping the documents

required to be kept therein and allowing them to be inspected and

copied (§§ 127, 128), twenty dollars daily until complied with; for

failing to comply with, or violating, the provisions as to prospectus,

commencing business, filing notices, certificates and reports required

to be filed with public officers, or as to safety of employees, one

hundred dollars daily until complied with.

Corporations organized hereunder which shall fail to comply with,

or which violate, the provisions of the Interstate Commerce Act,

the Department of Commerce Act, or the Anti-trust Act, or the

amendments thereto, or any other law of the United States, applica-

ble to similar corporations shall be subject to the penalties therein

contained.

§ 181. Against Officers. Except as otherwise provided herein, each

officer, promoter, director or agent, upon whom a duty is placed,

who fails or refuses to perform the same, as to the corporate name,

registered office, keeping documents therein and allowing inspec-

tion thereof, (§§ 36, 37, 39, 41, 126, 127, 128) shall be subject to a

penalty of ten dollars daily, until complied with; and for failing to

comply with or violating the provisions relating to prospectus,

commencing business, filing notices, certificates, reports required,

or the provisions relating to safety of employees, shall be subject to

a penalty of fifty dollars daily until complied with.

Every promoter, officer, director, clerk or agent of such corpora-

tion who shall embezzle, abstract, or wilfully misapply any of the

moneys, funds, or credits of such corporation, or shall without

authority of the proper officer draw any order, bill of exchange,

make any acceptance, assign any note, bond, draft, bill of exchange,

mortgage, judgment, or decree or shall make any false entry in any

prospectus, book, report, or statement of such corporation, with

intent, in either case, to injure or defraud such or any other cor-

poration or company, or any shareholder, purchaser, creditor, or
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ing the provisions of this Act , or refusing or neglecting to perform 
the duties imposed thereby , by a corporation formed thereunder , 
shall be cause for proceedings as provided in sections 149 to 152 ; 
but such proceed ings shall not release the penalties otherwise 
imposed , nor shall collection of penalties bar such proceedings. 

Unless otherwise specifically provided such corporation shall be 
liable to the following penalties : For failing to comply with , or 
violating the provisions relat ing to the corporate name ( §§ 36 ,  3 7 ,  
126 ) , the registered office (§� 39,  4 1 ,  1 2 7 ) , keeping the documents 
required to be kept therein and allowing them to be inspected and 
copied ( §§ 1 2 7 ,  1 2 8 ) , twenty dollars daily until complied with ; for 
failing to comply with , or violating, the provisions as to prospectus , 
commencing business , fil ing notices , certificates and reports requ ired 
to be filed with public officers , or as to safety of employees , one 
hundred dollars daily until complied with . 

Corporations organized hereunder which shall fail to comply with , 
or which violate , the provisions of the Interstate Commerce Act , 
the Department  of Commerce Act , or the Anti - trust Act , or the 
amendments thereto , or any other law of the United States , applica ­
ble to similar corporations shall be subject to the penalties therein 
contained. 

§ 181. Against Officers. Except as otherwise provided herein , each 
officer , promoter , director or agent , upon whom a duty is placed , 
who fails or refuses to perform the same , as to the corporate name, 
registered office , keeping documents therein and allowing inspec ­
tion thereof, (§§ 36 ,  3 7 ,  39 , 4 1 ,  12 6 , 1 2 7 ,  1 28 )  shall be subject to a 
penalty of ten dollars daily , until complied with ; and for failing to 
comply with or violating the provisions relat ing to prospectus , 
commencing business , filing notices , certificates , reports required , 
or the provisions relating to safety of employees , shall be subj ect to 
a penalty of fifty dollars daily until complied with. 

Every promoter, officer , director , clerk qr agent of such corpora ­
tion who shall embezzle , abstract, o r  wilfully misapply any o f  the 
moneys , funds , or cred its of such corporation , or shall without 
authority of the proper officer draw any order , bill of exchange , 
make any acceptance , assign any note , bond , draft ,  bill of exchange , 
mortgage , judgment, or decree or shall make any false entry in any 
prospectus ,  book , report , or statement of such corporation , with 
intent , in either case , to injure or defraud such or any other cor ­
poration or company, or any shareholder, purchaser , creditor, or 



128 MICHIGAN LA W RE VIE W

officer of such corporation, or agent appointed or authorized to

examine the affairs thereof, or any other person, shall be guilty of

a misdemeanor, and upon conviction thereof shall be punished by

imprisonment not less than two nor more than ten years.

Every promoter, director, officer, agent or clerk who makes,

prepares or swears to false statements, with knowledge of the falsity

thereof, in any certificate, notice, or report required to be made or

filed herein, shall be deemed guilty of subornation of perjury, or of

perjury, and shall be punished as provided in section 5392 of the

Revised Statutes of the United States.

Such officers and agents as knowingly participate in the viola-

tions of the provisions of the Interstate Commerce Act, the Depart-

ment of Commerce Act, or the Anti-trust Act, or amendments

thereto, shall be liable to the penalties therein imposed on such

officers and agents.

§ 182. Against Shareholders. Such shareholders as direct or author-

ize the violations of the duties herein placed upon the officers and

agents of such corporation, subjecting them to penalties, shall be

liable to the same penalties.

§ 183. Prosecutions. Prosecutions for the offenses herein mentioned,

and the enforcement or collection of the penalties herein imposed

shall be brought and conducted by the officers, and in the courts,

and with the same effect, as provided in cases of similar offenses

under the United States laws.

XIII. DISSOLUTION.

§ 184. Methods. Corporations formed under this Act may be dis-

solved: (1.) By repeal of its charter as provided in section 134; (2.)

by forfeiture of the charter and franchises as provided in section

149, or for failing to commence business as provided in section 83

or for suspending business during the space of a whole year, or

whenever its membership falls below seven, as provided in section

149; (3.) by voluntary surrender of its franchises and privileges as

provided in section 185; (4.) by expiration of the period limited in

its charter; (5.) by proceedings in court upon failure to pay its

debts as provided in section 186.

§ 185. Surrender. (1.) Before beginning business,—The incor-

porators named in the Agreement of Association, and all the sub-

scribers to the stock, before any part thereof is paid for, and before

beginning the business for which such corporation was formed, may
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officer of such corporation , or agent appointed or authorized to 
examine the affairs thereof, or any other person , shall be guilty of 
a misdemeanor, and upon conviction thereof shall be punished by 
imprisonment not less than two nor more than ten years . 

Every promoter , director , officer , agent or clerk who makes , 
prepares or swears to false statements , with knowledge of the falsity 
thereof, in any certificate , notice , or report required to be made or 
filed herein , shall be deemed guilty of subornation of perj ury ,  or of 
perjury ,  and shall be punished as provided in section 5392 of the 
Revised Statutes of the United States . 

Such officers and agents as knowingly participate in the viola­
tions of the provisions of the Interstate Commerce Act , the Depart ­
ment of Commerce Act , or the Anti - trust Act , or amendments 
thereto , shall be liable to the penalties therein imposed on such 
officers and agents .  

§ 182 . Against Shareholders. Such shareholders as direct or author ­
ize the violations of the duties herein placed upon the officers and 
agents of such corporation , subjecting them to penalties , shall be 
liable to the same penalties . 

§ 183. Prosecutions. Prosecutions for the offenses herein mentioned , 
and the enforcement or r.ollection of the penalties herein imposed 
shall be brought and conducted by the officers , and in the courts , 
and with the same effect, as provided in cases of similar offenses 
under the United States laws . 

XIII .  DISSOLUTION . 

§ 184. Methods . Corporations formed under this Act may be dis ­
solved : ( 1 . )  By repeal of its charter as provided in section 1 34 ; ( 2 . )  
by forfeiture of the charter and franchises as provided in section 
149, or for failing to commence business as provided in section 83 
or for suspending business during the space of a whole year , or 
whenever its membership falls below seven , as provided in  section 
149 ; ( 3 . ) by voluntary surrender of its franchises and privileges as 
provided in section 185 ; ( 4. ) by expiration of the period limited in 
its charter ; ( 5 . ) by proceedings in court upon failure to pay its 
debts as provided in section 186 .  

§ 185. Surrender. ( 1 . ) Before beginning business ,-The incor ­
porators named in the Agreement of Association , and all the sub ­
scribers to the stock , before any part thereof is paid for , and before 
beginning the business for which such corporation was formed , may 
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surrender all their corporate rights and privileges, by filing in the

office of the Secretary of the Department of Commerce and Labor,

a certificate signed by all the subscriber to the stock, verified under

oath by the incorporators stating that no part of the stock has

been paid; that business has not been commenced, and that they

thereby surrender all their rights and franchises to be a corporation

or to exercise corporate powers under this Act.

(2.) After beginning business, by unanimous consent,—When-

ever all the stockholders of any such corporation shall consent in

writing to a dissolution, and shall choose a Receiver to wind up the

corporate affairs, and such consent with the name and residence of

the receiver, with a list of the names and residences of the directors

and officers, certified by the president and secretary shall be filed

with the Secretary of the Department of Commerce and Labor, and

a copy thereof with the Commissioner of Corporations, the Secre-

tary of Commerce and Labor shall issue a certificate of disso-

lution to such corporation which shall cause the same to be published

at least once a week for four consecutive weeks in at least two papers

of general circulation throughout the state in which the registered

office is located, and thereafter such corporation shall be deemed to

be dissolved.

(3.) After beginning business, by two-thirds vote,—Whenever

the board of directors shall deem it advisable that such cor-

poration shall be dissolved, and shall pass a resolution to that

effect, a meeting of the shareholders shall be called to take

action upon the same, and the same proceedings as to notice,

conduct of meeting, quorum, and votes, shall be had as provided

in section 94 in regard to material amendments after incor-

poration. If two-thirds of all the shareholders, and of each

class thereof, if there is more than one class, shall vote therefor,

and shall consent in writing thereto, and shall choose a Receiver

to wind up the affairs of such corporation, such consent, with the

name and residence of the Receiver and a list of the directors and

officers, certified, filed, and a certificate of dissolution issued and

published as provided above shall be deemed to work a dissolution

of such corporation.

§ 186. Failure to Pay Debts. Whenever a judgment has been recov-

ered against any such corporation and it has neglected for thirty

days after demand made on execution to pay the amount due, with

the officers' fees, or to exhibit to the officer real or personal prop-
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surrender all their corporate rights and privileges , by filing in the 
office of the Secretary of the Department of Commerce and Labor , 
a certificate signed by all the subscriber to the stock , verified under 
oath by the incorporators stating that no part of the stock has 
been paid ; that business has not been commenced , and that they 
thereby surrender all their rights and franchises to be a corporation 
or to exercise corporate powers under this Act . 

( 2 . ) After beginning business , by unanimous consent ,-When ­
ever all the stockholders of any such corporation shall consent in 
writing to a dissolution , and shall choose a Receiver to wind up the 
corporate affairs , and such consent with the name and residence of 
the receiver, with a list of the names and residences of the directors 
and officers , certified by the president and secretary shall be filed 
with the Secretary of the Department of Commerce and Labor ,  and 
a copy thereof with the Commissioner of Corporations ,  the Secre ­
tary of Commerce and Labor shall issue a certificate of disso ­
lution to such corporation which shall cause the same to be published 
at least once a week for four consecutive weeks in at least two papers 
of general circulation throughout the state in which the registered 
office is located , and thereafter such corporation shall be deemed to 
be dissolved . 

( 3 . ) After beginning business , by two - thirds vote, -Whenever 
the board of directors shall deem it advisable that such cor ­
poration shall be dissolved , and shall pass a resolution to that 
effect ,  a meeting of the shareholders shall be called to take 
action upon the same , and the same proceedings as to notice , 
conduct of meeting , quorum,  and votes , shall be had as provided 
in section 94 in regard to material amendments after incor ­
poration. If two - thirds of all the shareholders , and of each 
class thereof, if there is more than one class , shall vote therefor , 
and shall consent in writing thereto , and shall choose a Receiver 
to wind up the affairs of such corporation , such consent , with the 
name and residence of the Receiver and a list of the directors and 
officers ,  certified , filed , and a certificate of dissolution issued and 
published as provided above shall be deemed to work a dissolution 
of such corporation . 

� 186. failure to Pay Debts. Whenever a judgment has been recov ­
ered against any such corporation and i t  has neglected for thirty 
days after demand made on execution to pay the amount  due , with 
the officers ' fees , or to exhibit to the officer real or personal prop -
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erty belonging to it, and subject to be taken on execution, suffi-

cient to satisfy such judgment, and the execution is returned unsat-

isfied, or whenever it is proved to the satisfaction of the court that

the corporation is unable to pay its debts, any circuit court of the

United States, having jurisdiction of the parties, shall have author-

ity, upon the application of any creditor or stockholder to make an

order to wind up the affairs of such corporation, to appoint a

receiver therefor, and decree its dissolution, if the court deems

such decree to be just and equitable.

§ 187. Date of Dissolution. For the purpose of carrying on its cor-

porate business, such corporation shall be deemed to be completely

dissolved if by repeal of its charter, at the date of such repeal; if

by forfeiture of its charter by judicial decree, at the date of such

decree; if by failing to commence business within two years after

incorporation, at the expiration of that time; if by suspension of

business for one year, at the end thereof; if by membership falling

below seven, sixty days thereafter, unless the membership is

increased before; if by surrender, at the date the consent of the

incorporators or shareholders shall have been signed by the requisite

number; if by expiration of charter, at the date thereof; and if for

failure to pay debts, upon the date of the decree therefor.

§ 188. Effect. And thereafter, the power, except as provided in

section 192, to continue the corporate business shall cease and

determine; those who thereafter carry on, or consent to carrying

on such business shall become personally, and jointly and severally,

liable thereon; and all transfers of shares, or other voluntary

change of status of members shall be void, unless sanctioned by the

Receiver; such dissolution, however, shall not affect the rights,

duties, obligations and liabilities of such corporation accruing or

arising before dissolution.

In every case of dissolution, however, such corporation shall be

deemed to be a corporate body for three years after the date of disso-

lution as above fixed, for the purpose of suing and being sued, and

enabling its affairs to be closed up, its property to be properly dis-

posed of or conveyed, and its assets to be collected and distributed as

hereinafter provided; but, except in the case of a transportation or

transmission corporation, or unless the court otherwise orders, such

corporation shall not continue its corporate business.

§ 189. Receiver to be Selected. When a corporation is dissolved by

order of court, it shall designate a receiver to wind up its affairs;
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erty belonging to it,  and subject to be taken on execution , suffi ­

cient to satisfy such j udgment , and the execution is returned unsat ­

isfied , or whenever it is proved to the satisfaction of the court that 

the corporation is unable to pay its debts , any circuit court of the 

United States , having jurisdiction of the parties , shall have author ­

ity , upon the application of any creditor or stockholder to make an 

order to wind up the affairs of such corporation , to appoint a 

receiver therefor, and decree its dissolution , if the court deems 
such decree to be j ust and equitable .  

§ 187. Date of  Dissolution. For the purpose of carrying on its cor ­

porate business , such corporation shall be deemed to be completely 

dissolved if by repeal of its charter , at the date of such repeal ; if 

by forfeiture of its charter by judicial decree , at the date of such 

decree ; if by failing to commence business within two years after 

incorporation , at the expiration of that time ; if by suspension of 
business for one year, at the end thereof ; if by membership falling 

below seven , sixty days thereafter , unless the membership is 

increased before ; if by surrender , at the date the consent of the 

incorporators or shareholders shall have been signed by the requisite 

number ; if by expiration of charter , at the date thereof ; and if for 

failure to pay debts , upon the date of the decree therefor . 

§ 188. Effect. And thereafter ,  the power, except as provided in 

section 192 , to continue the corporate business shall cease and 
determine ; those who thereafter carry on , or consent to carrying 

on such business shall become personally , and j ointly and severally ,  
liable thereon ; and all transfers o f  shares , o r  other voluntary 

change of status of members shall be void , unless sanctioned by the 

Receiver ; such dissolution , however , shall not affect the r ights , 

duties , obligations and l iabil ities of such corporation accruing or 

arising before dissolution. 

In every case of dissolution , however, such corporation shall be 
deemed to be a corporate body for three years after the date of disso ­

lution as above fixed , for the purpose of suing and being sued , and 

enabling its affairs to be closed up , its property to be properly dis ­

posed of or conveyed ,  and its assets to be collected and distributed as 

hereinafter provided ; but, except in the case of a transportation or 

transmission corporation , or unless the court otherwise orders , such 
corporation shall not continue its corporate business . 

§ 189. Receiver to be Selected. When a corporation is dissolved by 

order of court , it shall designate a receiver to wind up its affairs ; 
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in case such corporation is dissolved in any other way, or if the

court so allows in the former case, the members of such corpora-

tion, if they have not already done so, shall within twenty days

after the date of such dissolution, upon call of the president,

designate a receiver to wind up the corporate affairs; and upon

failure to do so, any circuit court of the United States having

jurisdiction, upon the application of the Attorney-General, or any

shareholder, or creditor shall appoint such receiver; and such

court may at any time for good cause shown, remove any receiver

however selected, and appoint another in his place, or may fill any

vacancy caused by death, inability or otherwise.

§ 190. Bond of Receiver. When the court appoints a receiver, such

court shall fix the bond to be given by such receiver, for the faith-

ful discharge of his duties, and the compensation to be paid to him;

if the receiver is chosen by the members, they may fix the com-

pensation to be paid to, and the amount of bond to be given by,

such receiver; but the court may upon its own motion, or upon the

application of any interested party approve or modify the amount

of compensation, or the amount of bond, or security given as

justice may require.

§ 191. Notice. Such receiver shall immediately after his accept-

ance give notice of his appointment by publishing notice thereof

once a week for at least four successive weeks in at least two news-

papers of general circulation in the state in which the registered

office of the corporation is located, directing all persons having

claims against such corporation forthwith to make proof of the same.

§ 192. Powers and Duties of Receiver. Upon the appointment and

acceptance of the receiver the powers of the directors shall immedi-

iately cease, and such receiver shall have power, under direction of

the circuit court of the United States having jurisdiction, either

upon his own application, or otherwise.

(1.) To take into his custody all the property, books, papers,

and records of every kind belonging to such corporation; and it

shall be his duty, with all convenient speed to make and file with the

court a true inventory of all the property of such corporation, indi-

cating the sums unpaid on stock, the amount due upon accounts

owing to the corporation, and the damages or claims due from

directors, officers, agents, or shareholders, or others, for negligence,

defaults, failure to perform duties, or other wrongs done to such

corporation arising under this Act or otherwise. Also to make and
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in case such corporation is dissolved in any other way , or if the 
court so allows in the former case , the members of such corpora ­
tion , if they have not already done so , shall within twenty days 
after the date of such dissolution , upon call of the president ,  
designate a receiver to  wind up the corporate affairs ; and upon 
failure to do so , any circuit court of the United States having 
jurisdiction , upon the application of the Attorney-General , or any 
shareholder , or creditor shall appoint such receiver ; and such 
court may at any time for good cause shown , remove any receiver 
however selected , and appoint another in bis place , or may fill any 
vacancy caused by death , inability or otherwise . 

§ 190. Bond of Receiver. When the court appoints a receiver, such 
court shall fix the bond to be given by such receiver , for the faith ­
ful discharge of his duties , and the compensation to be paid to him ; 
if the receiver is chosen by the members , they may fix the com -
pensation to be paid to , and the amount of bond to be given by , 
such receiver ; but the court may upon its own motion , or upon the 
application of any interested party approve or modify the amount 
of compensation , or the amount of bond , or security given as 
justice may require. 

§ 191. Notice. Such receiver shall immediately after his accept ­
ance give notice of his appointment by publishing notice thereof 
once a week for at least four successive weeks in at least two news ­
papers of general circulation in the state in which the registered 
office of the corporation is located , directing all persons having 
claims against such corporation forthwith to make proof of the same . 

§ 192. Powers and Duties of Receiver. Upon the appointment and 
acceptance of tbe receiver the powers of the directors shall immedi ­
iately cease , and such receiver shall have power,  under direction of 
the circuit court of the United States having jurisdiction , either 
upon his own application , or otherwise. 

( 1 . ) To take into his custody all the property , books , papers , 
and records of every kind belonging to such corporation ; and it 
shall be his duty , with all convenient speed to make and file with the 
court a true inventory of all the property of such corporation , indi ­
cating the sums unpaid on stock , the amount due upon accounts 
owing to the corporation , and the damages or claims due from 
directors , officers , agents ,  or shareholders , or others , for negligence , 
defaults , failure to perform duties , or other wrongs done to such 
corporation arising under this Act or otherwise. Also to make and 
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file a schedule of the claims of all kinds against such corporation;

indicating the securities given therefor, those which he deems it

proper to allow, and those that should be contested or denied.

(2.) To bring and defend all actions and all other legal pro-

ceedings, civil or criminal, in any court having jurisdiction, on

behalf of, or in the name of such corporation or otherwise, neces-

sary to the proper winding up of the corporate business.

(3.) To carry on the business, and perform the contracts and

existing obligations of such corporation, so far as may be necessary

to the proper closing up of the corporate business, but not gener-

ally to carry it on for profit except by special order of the court.

But if such corporation is a transportation or transmission corpora-

tion, the receiver shall continue its operation under the direction of

the court, so far as may be necessary to perform the public duties

incumbent upon such corporation.

(4.) To sell and transfer the corporate property, and execute

proper conveyances therefor in behalf of the corporation, in its

name, and under its seal if necessary.

(5.) To draw and make bills of exchange, and promissory

notes so far as necessary, and may raise money upon the security of

the assets of the company if specifically authorized by the court.

(6.) To prove the corporate claims against the estate of any

bankrupt or decedent, and to take such steps as may be neces-

sary to protect the corporate rights.

(7.) To make and enforce such calls for unpaid subscriptions

as may be necessary to pay the debts or to equalize the burdens of

the shareholders.

(8.) To maintain actions against any delinquent promoters,

directors, officers, agents, or members, for any violation of their

duties to such corporation, the shareholders, or creditors thereof, in

whatever manner arising, and to enforce such duties and obligations

against the same, or either of them, due to such corporation, or the

shareholders, or creditors thereof, under the provisions of this Act,

or in any other way.

(9.) To effect such compromise with creditors, debtors, or

members, or others in regard to claims by or against the corpora-

tion, as the best interests of the corporation, the members, or the

creditors may require, subject to the approval of the court; and by

the direction and approval of the court may become a party to reor-
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file a schedule of the claims of all kinds against such corporation ; 
indicating the securit ies given therefor,  those which he deems it 
proper to allow , and those that should be contested or denied . 

( 2 . )  To bring and defend all actions and all other legal pro ­
ceedings , civil or criminal , in any court having jurisdiction , on 
behalf of, or in the name of such corporation or otherwise , neces ­
sary to the proper winding up of the corporate business . 

(3 . )  To carry on the business , and perform the contracts and 
existing obligations of such corporation , so far as may be necessary 
to the proper closing up of the corporate business , but not gener ­
ally to carry i t  on for profit except by special order of the court . 
But if such corporation is a transportation or transmission corpora · 
tion , the receiver shall continue its operation under the direction of 
the court , so far as may be necessary to perform the public duties 
incumbent upon such corporation . 

( 4 . ) To sell and transfer the corporate property , and execute 
proper conveyances therefor in behalf of the corporation , in its 
name, and under its seal if necessary . 

( 5 . ) To draw and make bills of exchange , and promissory 
notes so far as necessary , and may raise money upon the security of 
the assets of the company if specifically authorized by the court. 

( 6 . ) To prove the corporate claims against the estate of  any 
bankrupt or decedent , and to take such steps as may be neces ­
sary to protect the corporate rights. 

( 7 . ) To make and enforce such calls for unpaid subscriptions 
as may be necessary to pay the debts or to equalize the burdens of 
the shareholders . 

(8 . ) To maintain actions against any deli
0
nquent promoters , 

directors , officers , agents , or members , for any violation of their 
duties to such corporation , the shareholders , or creditors thereof,  in 
whatever manner aris ing,  and to enforce such dut ies and obl igations 
against the same , or e i ther of them , due to such corporation , or the 
shareholders , or creditors thereof , under the provisions of this Act , 
or in any other way . 

(9. ) To effect such compromise with creditors , debtors , or 
members , or others in regard to claims by or against the corpora ­
tion , as the best in terests of the corporation , the members , or the 
cred itors may require , subject to the approval of the court ; and by 
the direction and approval of the C'lurt may become a party to reor · 
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ganization proceedings, and may sell the whole or a portion of the

business or property to such reorganized corporation, or to any

other corporation, provided the purchasing corporation is organ-

ized, and has authority, under the provisions of this Act to pur-

chase the same, in exchange for the shares or other securities of

such purchasing corporation.

(10.) To apply to the court in all cases of doubt for directions

in closing up the affairs of the corporation.

(11.) To pay such debts of the corporation as shall have been

proved within three years after the publication of the notice of the

appointment and acceptance of the receiver is completed, and to dis-

tribute the property in accordance with the rights of the parties

interested; but the debts and claims shall be paid in the following

order:—

(a.) All taxes due by such corporation, whether accruing before

or after dissolution.

(6.) The actual cost of preserving the corporate property and

carrying on the business so far as is necessary for the proper clos-

ing up of the corporate affairs, or performing its public duties.

(c.) The cost of winding up the corporate affairs, and adminis-

tering the property.

(d.) Wages due to workmen, clerks, or servants, which have

been earned within six months prior to the dissolution.

(e.) Debts owing to the United States, or to any state, or to any

person who by the laws of the United States or of any state, not

inconsistent with this Act, is entitled to priority.

(/.) Debts having a lien, according to the priority thereof, if

the same has not been acquired in violation of this Act, or that of

any state, and has been duly recorded or evidenced according to this

Act or the law of the state where it was created.

(g.) All other debts pro rata, according to their amounts*.

So far as the assets will permit, debts may be paid in the fore-

going order, each class thereof being discharged in full when due,

without regard to any subsequent class; but when the assets are

insufficient to pay any class in full, after paying preceding classes,

the claims due in such class shall be paid pro rata, according to the

amounts thereof.

(A.) To distribute all remaining assets among the shareholders,
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ganization proceedings , and may sell the whole or a portion of the 
business or property to such reorganized corporation , or to any 
other corporation , provided the purchasing corporation is organ ­
ized , and has authority , under the provisions of this Act to pur ­
chase the same , in exchange for the shares or other securities of 
such purchasing corporation . 

( 10 . )  To apply to the court in all cases of doubt for directions 
in closing up the affairs of the corporation . 

( 1 1 . ) To pay such debts of the corporation as shall have been 
proved within three years after the publication of the notice of the 
appointment anrl acceptance of the receiver is completed , and to dis ­
tribute the property in accordance with the rights of the parties 
interested ; but the debts and claims shall be paid in the following 
order : -

( a . ) All taxes due b y  such corporation , whether accruing before 
or after dissolution . 

( b . ) The actual cost of preserving the corporate property and 
carry ing on the business so far as is necessary for the proper clos ­
ing up of the corporate affairs , or performing its public duties . 

( c . ) The cost of winding up the corporate affairs , and adminis ­
tering the property . 

(d. )  Wages due to workmen , clerks , or servants , which have 
been earned within six months prior to the dissolution . 

( e. ) Debts owing to the United States , or to any state , or to any 
person who by the laws of the United States or of any state , not 
inconsistent with this Act ,  is entitled to priority . 

( /. )  Debts having a lien , accord ing to the priority thereof,  i f  
the same has not been acquired in  violation of this Act , or that of  
any state , and has been duly recorded or evidenced according to this 
Act or the law of the state where it was created. 

(g. ) All other debts pro rata , accord ing to their amountS'. 

So far as the assets will permit ,  debts may be paid in the fore ­
going order , each class thereof being discharged in full when due , 
without regard to any subsequent class ; but when the assets are 
insufficient to pay any class in ful l ,  after paying preced ing classes , 
the claims due in such class shall be paid pro rata , according to the 
amounts thereof . 

( h . ) To distribute all remaining assets among the shareholders , 
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after first equalizing the burdens to be borne by each, pro rata, in

accordance with the terms and conditions upon which the stock was

issued.

§ 193. Report Of Receiver. Such receiver may at any time, by

direction of the court, on its own motion, or upon application of an

interested party, be required to make and file a report of his

administration of the corporate affairs; any interested party may

within thirty days after such report is filed, file objections thereto,

and have a hearing thereon. When the administration is other-

wise completed, but before distribution is made to shareholders, the

receiver shall file in court a full report of his administration, and

the proposed plan of distributing the remaining assets, if any, and

ask the court to fix a time and place for hearing such report; the

court shall make an order fixing the time and place thereof, and the

receiver shall thereupon make publication of the fact of filing such

report, and the time and place of hearing, at least once a week for

four consecutive weeks in at least two newspapers of general cir-

culation throughout the state in which the registered office is

located; at such hearing objections maybe filed thereto, and the

court may make such ruling thereon as justice may require,

including surcharging the account with any loss due to the failure

of the receiver properly to administer the corporate affairs; and the

proposed distribution may be approved, or modified, as the law and

facts require, and payments ordered accordingly, and when made

and reported to the court, such receiver shall be discharged.

Horace I*. Wilgus

Univhrsity op Michigan
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after first equalizing the burdens to be borne by each , pro rata , in 
accordance with the terms and conditions upon which the stock was 
issued . 

§ 193. Report of Receiver. Such receiver may at any time , by 
direction of the court, on its own motion , or upon appl ication of an 
interested party , be required to make and file a report of his 
administration of the corporate affairs ; any inter�sted party may 
within th irty days after such report is filed , file object ions thereto , 
and have a hearing thereon.  When the administrat ion is other­
wise completed , but before distribution is made to shareholders , the 

receiver shall file in court a full report of his administration , and 
the proposed plan of d istributing the remaining assets , i f  any ,  and 
ask the court to fi.x a time and place for hearing such report ; the 
court shall make an order fixing the time and place thereof,  and the 
receiver shall thereupon make publication of the fact of filing such 
report , and the time and place of hearing, at least once a week for 
four consecutive weeks in at least two newspapers of general cir­
culation throughout the state in which the registered office is 
located ; at such hearing objections may be filed thereto ,  and the 
court may make such ruling thereon as j ustice may requ ire ,  
including surcharging the account with any loss due  to  the failure 
of the receiver properly to administer the corporate affairs ; and the 
proposed distribution may be approved , or modi fied , as the law and 
facts require ,  and payments ordered accordingly , and when made 
and reported to the court , such receiver shall be discharged. 

HORACE L. WI LGUS 
UNIVHRSITY OF MICHIGAN 
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