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Abstract

Introduction: Because higher density of tobacco retailers is associated with greater tobacco
use, U.S. communities seek ways to reduce the density and number of tobacco retailers. This
approach can reduce the concentration of tobacco retailers in poorer communities, limit youth
exposure to tobacco advertising, and prevent misleading associations between tobacco and
health messaging.

Methods: Communities can reduce the density and number of tobacco retailers by imposing mini-
mum distance requirements between existing retailers, capping the number of retailers in a given
geographic area, establishing a maximum number of retailers proportional to population size,
and prohibiting sales at certain types of establishments, such as pharmacies, or within a certain
distance of locations serving youth. Local governments use direct regulation, licensing, or zoning
laws to enact these changes. We analyze each approach under U.S. constitutional law to assist com-
munities in selecting and implementing one or more of these methods. There are few published
legal opinions that address these strategies in the context of tobacco control. But potential consti-
tutional challenges include violations of theTakings Clause of the Fifth Amendment, which protects
property owners from onerous government regulations, and under the Fourteenth Amendment'’s
Equal Protection and Due Process Clauses, which protect business owners from arbitrary or unrea-
sonable regulations that do not further a legitimate government interest.

Conclusion: Because there is an evidentiary basis linking the density of tobacco retailers to smok-
ing rates in a community, courts are likely to reject constitutional challenges to carefully crafted
laws that reduce the number of tobacco retailers.

Implications: Our review of the relevant constitutional issues confirms that local governments
have the authority to utilize laws and policies to reduce the density and number of tobacco retail-
ers in their communities, given existing public health data. The analysis guides policy makers in
crafting laws that comply with constitutional requirements by outlining the most important proce-
dures and evidentiary justifications to use in development, implementation, and enforcement.This
perspective also highlights the importance of reviewing state constitutions, statutes, and munici-
pal codes and getting local input from attorneys and community stakeholders to assess the likely
success of some methods over others.
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Introduction

Policy makers are increasingly interested in reducing tobacco use in
their communities by reducing the density and number of tobacco
retailers. Greater density and higher numbers of tobacco retail-
ers, and their proximity to schools and other places frequented by
youth, have been associated with higher rates of smoking among
youth,"? higher rates of cigarettes smoked per day,’ and lower rates
of successful cessation.* In addition, density of tobacco retailers is
often disproportionately higher in low income census tracts’” and
tracts with a higher proportion of African American® or Hispanic
residents.”

This article first provides an overview of various ways that com-
munities can reduce the density and number of tobacco retailers, by
limiting sales in certain types of stores, prohibiting sales in and near
places youth frequent, and restricting the number of tobacco outlets.
Second, the article suggests three implementation strategies for these
policies: licensing, zoning, and stand-alone laws. Finally, because
tobacco industry stakeholders—including large manufacturers,
trade groups, and even individual store owners—frequently chal-
lenge tobacco control measures, this article also briefly describes the
types of challenges industry could make under the U.S. Constitution
and how a court might assess those challenges. Past claims against
tobacco regulations and polices were based on constitutional prin-
ciples such as commercial speech, preemption, or property rights,
among other reasons.®’ While knowledge of local laws is essential
to understanding the legality of a given method in a particular com-
munity, U.S. constitutional law provides a basic framework for how
communities can implement tobacco retailer reduction strategies
while minimizing the risk of successful legal challenge.

Policies That Can Reduce the Number of
Tobacco Outlets in a Community

Communities interested in reducing the number of tobacco retail
outlets have several law and policy alternatives. Many local gov-
ernments have paved the way for future tobacco control efforts by
implementing one or several of the options described here.

Although this article refers to countries outside of the United
States that have also implemented strategies to reduce tobacco
retailer density,'® a full review of international law is beyond the
scope of this article. The examples discussed below focus primar-
ily on local government action in the United States. Given that this
is a relatively new area for policy work in the United States, more
research is needed to determine the best policies for reduction of
tobacco retailers,!" but each policy is assessed for its proven and
projected strengths and weaknesses, based on current data and legal
analysis.

Prohibiting Sales in Specific Venues

One successful way to reduce the number of tobacco retail outlets
is to ban certain types of retailers from selling tobacco.! Several
communities prohibit pharmacies and educational institutions from
selling tobacco because tobacco sales are so clearly inconsistent with
their missions to promote health and educate youth. Selling tobacco
products promotes the social acceptability of tobacco and conveys
tacit approval of its use.'? There is an inherent conflict of interest for
pharmacies that sell tobacco while simultaneously offering medicine
and health care services for tobacco-related illnesses, such as asthma,
emphysema, heart disease, and cancer.'*'* Quitting smoking is also

more difficult when tobacco products are sold near cessation medi-
cations at checkout.

Most provinces in Canada have long had laws prohibiting
tobacco sales in pharmacies.'® England,'” Turkey,'" and Ghana'
have also banned the sale of tobacco products in pharmacies. As
we discuss more fully later, in 2008, San Francisco became the first
U.S. city to do so. After an initial legal challenge and revision, the
court of appeals upheld the amended ordinance as a valid exercise of
the city’s authority to protect the public health and well-being.2-2*
Since then, other U.S. communities have also enacted tobacco-free
pharmacy laws,” including over one hundred in Massachusetts
alone.?* These laws have led to a remarkable reduction of tobacco
retailer density in California and Massachusetts.?* Boston’s efforts
are noteworthy because the city has banned tobacco sales in educa-
tional institutions as well as in pharmacies and health care institu-
tions.?* Extending the ban to educational institutions is critical, as
studies have identified college-age students as a vulnerable popula-
tion particularly at risk for nicotine addiction.?”

Prohibiting Sales NearYouth-Populated Areas

Another way to reduce tobacco outlets is to prohibit tobacco sales
within a certain distance (eg, 1000 feet) of youth-populated areas
such as schools, parks, playgrounds, and childcare facilities. Youth
tobacco use rates are higher in cities where more tobacco retailers
are located near schools than in other cities.*?® In order to help
reduce youth initiation and smoking rates, many U.S. cities—for
example, in California,?>*° Illinois,*' Louisiana,* and New York*—
have implemented “tobacco-free zones” near schools. This strategy
or variations of it have been implemented outside of the United
States as well: China,* Turkey,!®** and Ghana'® have tobacco sales
restrictions related to educational institutions and, in 2003, India
banned the sale of tobacco within 100 yards of educational insti-
tutions.* Prohibiting tobacco retailers within a certain distance of
schools has been shown to reduce retailer density,'" and communities
with fewer tobacco retailers near schools have lower youth smoking
rates.!%3¢37 Because this strategy is specifically focused on youth, it
can be more difficult for tobacco industry stakeholders to oppose it,
because there is often stronger political support for youth-focused
tobacco control laws as compared to other methods of regulation.?

Prohibiting Clusters of Outlets

Another way to reduce tobacco outlets is to prohibit tobacco retail
outlets from operating within a certain distance from each other. This
policy decreases the number of tobacco retailers in a given area'*
and reduces the disproportionate concentration of tobacco retailers
in economically disadvantaged neighborhoods.** This approach is
commonly used in alcohol control to avoid the clustering of bars in
certain areas of a community.

Density limitation strategies will vary by jurisdiction, based on
local conditions and the location of existing tobacco retailers. For
example, Huntington Park, California restricts tobacco retailers
from opening new stores within 200 feet of another store.”’ In the
unincorporated parts of Santa Clara County, California, that dis-
tance is 500 feet.*!

Limiting the Overall Number of Outlets Permitted

Another way to reduce tobacco outlets is to limit the total number of
tobacco retailers permitted to operate in a community. A community
can simply cap the total number of retailers in a defined geographic
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area,*>* as some have done in the fast food context by limiting
the number of chain restaurants.** A “cap and winnow” approach
gradually reduces density by setting a limit at the current number
of existing tobacco retailers, then, for example, allowing two new
outlets to open only when three fail to renew their licenses or have
them revoked.*

A community could also set a maximum number of retailers pro-
portional to population size. For example, if current density is one
tobacco retailer for every 1000 residents, a city could reduce the
number of retailers to one per 2500 residents.* Hungary has imple-
mented this approach nationwide and restricts the sale of tobacco
products to a specific number of “National Tobacco Shops,” allow-
ing only one store for every 2000 residents.*”*

Strictly population-based retailer caps have not been used in
the United States in the context of tobacco control, but states have
adopted caps on off-site alcohol retailers, for example: in California,
one license for every 2500 county inhabitants,* in Kentucky (1500
residents)’’; Massachusetts (1000 “population units” for on-prem-
ises sales, 5000 for off-premises sales)’'; and New Jersey (3000 pop-
ulation).’? Charles County, Maryland restricts each license to 1350
residents, with exceptions.”> Some states use a complicated algo-
rithm to determine population-based quotas, using a baseline census
reading in the enacting year, as Wisconsin did in 1997.5*

Unfortunately, limiting the overall number of tobacco retail out-
lets in a community may still allow disparities in the concentrations
of tobacco retailers in particular neighborhoods.?s Accordingly, this
strategy is most effective when paired with other policies, such as
also prohibiting tobacco retailers from operating in close proximity
to each other. In 2014, San Francisco enacted a cap on the num-
ber of total tobacco retailers allowed to operate within each of the
city’s supervisorial districts, which are defined by geographic area
and population, and also prohibited any new retailer from operating
within 500 feet of an existing retailer.”®

Tobacco-Only Outlets
Finally, communities can require that tobacco be sold solely by
tobacco-only retailers—retailers that do not sell any other prod-
ucts—modeled after some states’ laws (called “control states™)
that prohibit alcohol outlets from selling anything except alcohol
and related paraphernalia.’®’” To date, we are not aware of any
U.S. community that uses this approach in the tobacco retail con-
text. The benefit of this approach would be that like alcohol-only
stores, tobacco-only stores would help reduce youth and nonsmoker
exposure to tobacco products and advertising, since it is legal to
prohibit youth from entering stores selling only age-restricted prod-
ucts.’®% Because the policy regulates sales, as opposed to advertising,
it avoids First Amendment concerns that have defeated prior efforts
to reduce youth exposure to tobacco advertising.®

Even though this policy may provide the benefits noted above,
there are some downsides to this approach. First, large numbers
of retailers and trade groups, particularly small businesses, would
oppose the policy because they would risk losing a source of income
or have to alter their businesses (potentially at a cost). Second, data
from state reports shows that businesses selling primarily tobacco
products, or “significant tobacco retailers” (“STRs”), tend to ille-
gally sell tobacco to minors at a higher rate than statewide aver-
ages.?®! Third, STRs often sell drug paraphernalia under the pretext
that they are intended for tobacco use.®* As a result, some cities have
adopted temporary moratoriums on STRs, while others have pro-
hibited the establishment and operation of new STRs.%* If STRs may

be any indication of the potential risks associated with tobacco-only
retailers, communities that adopt this strategy should ensure vigor-
ous enforcement of all tobacco and drug laws. Enforcement may be
easier to facilitate, under this strategy, because there will be fewer
tobacco retailers to monitor.

Implemention Strategies for Reducing the
Number of Retailers

This section examines three legal mechanisms communities can
use to implement the tobacco retailer reduction policies discussed:
licensing, zoning, or direct regulation.®

Licensing
Tobacco retailer licensing is an efficient tool for ensuring responsible
retailing. In a licensing scheme, all retailers that wish to lawfully sell
tobacco products to consumers must obtain a license from the juris-
diction and renew that license, usually annually.®* In order to both
obtain and maintain a license, a retailer must comply with condi-
tions of operation or risk having its license suspended or revoked.®*
Because the legal rights granted by a license generally are personal
to the license holder (rather than creating a property right attach-
ing to the land on which a business is located), a license holder is
directly accountable for the performance standards incorporated
into the license. By revoking the licenses of retailers who violate
their terms, licensing itself can be a strategy for reducing tobacco
retailer density.?> One study has shown that the implementation of
a tobacco retail license system results in an immediate reduction of
tobacco retailers since some of them decide to stop selling tobacco
products instead of paying the annual permit fee.®* Finally, because
the government can require a business to pay a fee to obtain and
renew licenses, the process provides a steady stream of funding for
enforcement efforts.5

Communities in Finland, Canada, and France have already estab-
lished licensing regimes for tobacco retailers.*¢ Many U.S. states
also have laws governing tobacco retailer licensing. In some states,
the state licensing laws prohibit or “preempt” local licensing in
whole or in part. If state law does not preempt local regulation, a
city or county may use licensing to implement any of the policies dis-
cussed above to reduce the density or number of tobacco retailers.*

Zoning and Land Use Law
Another legal mechanism to implement a density reduction strat-
egy is through zoning or other land use laws.**¢” While licensing
generally regulates the operation of a business, zoning regulates the
use of property. At its most basic, use-based zoning laws categorize
the potential uses of a property into one of three types of uses: (1)
permissible, (2) prohibited, or (3) permitted subject to certain condi-
tions via a conditional use permit (“CUP”).** A CUP imposes addi-
tional requirements on a property owner who engages in certain uses
of his or her property. Zoning designations apply to the property, so
once a city designates a parcel of land for a particular use, the desig-
nation will still apply to the parcel of land regardless of any change
in ownership.* Assuming the owner complies with the conditions,
a CUP similarly applies indefinitely to the location for which it was
granted, regardless of changes in ownership.*$

Zoning has long been considered “a core function of local gov-
ernment,” whereas, generally, states have traditionally controlled
licensing of businesses and professions. As a result, state law is more
likely to preempt a city from enacting a licensing law than a zoning
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law.** But, because zoning laws attach to the land, it can be very diffi-
cult—practically and politically—to use zoning to impose new regu-
lations on existing businesses. Once in effect for a given property,
zoning can have long-lasting results, but it is unlikely to have any
immediate impact on existing tobacco retailer density. Moreover,
zoning does not inherently include a funding stream to cover ongo-
ing enforcement costs, as license renewal does.

Direct Regulation

Communities can also use a stand-alone law (ie, neither licensing
nor zoning) to implement some of the strategies discussed above to
reduce tobacco retailer density. In doing so, they can rely upon exist-
ing enforcement mechanisms, as San Francisco did when banning
the sale of tobacco products in pharmacies. It adopted a “belt and
suspenders” approach by using two overlapping legal methods to
implement the change: passing an ordinance mandating the prohibi-
tion® and changing its tobacco retail licensing law.**

Existing Retailers

Regardless of which strategy a community adopts, it must consider
how to regulate existing retailers. As we discuss more fully below,
many communities adopt policies that “grandfather”-in existing
retailers, allowing their now-nonconforming businesses to continue
until they naturally end or “phase-out” (eg, their licenses expire, or
their businesses substantially change or close down). Grandfathering
existing retailers, however, can drastically slow the effectiveness of
policies affecting retailer density.

Alternatively, communities may “amortize” existing tobacco
retailers so that the total number comes within the established limit
under the new law on a set timeframe.** A business may continue
operations for a specific period of time so that the owner may
recover his investment. Amortization may reduce nonconform-
ing uses more quickly than grandfathering (though it is still not an
immediate reduction) and, as discussed below, has generally been
upheld by the courts.

Legal Issues Under the U.S. Constitution

To avoid the risk of a successful legal challenge, communities should
consider all constitutional, statutory, or regulatory restrictions and
requirements when adopting or amending laws and policies to reduce
the number of tobacco retail outlets. As a helpful example of pos-
sible legal issues that these policies may raise, this section discusses
potential challenges under the U.S. Constitution that a community
must consider when considering a density reduction strategy. As a
reminder, it is essential to consult local counsel and fully understand
the legal implications of all the options.

To date, there are few published legal opinions that address such
challenges explicitly in the context of tobacco retailer density and
reduction of overall numbers. While it is difficult to predict with
certainty the legal strength of these relatively new tobacco control
strategies in any given jurisdiction, by carefully crafting zoning or
licensing laws according to the principles discussed below, there is a
strong argument that the policies discussed would survive constitu-
tional challenge in the United States.

Takings Clause
A likely constitutional challenge to a law that reduces the number
of tobacco retail outlets is a challenge under the Fifth Amendment

Takings Clause,”® which provides that private property cannot “be
taken for public use, without just compensation.””! The Takings
Clause does not prohibit the government from taking private prop-
erty for public use, but it requires economic compensation to the
property owner. If a city needs to take a parcel of property to com-
plete a roadway, for example, the city must first compensate the
property owner. This is known as a “physical taking.” The Fifth
Amendment prevents the government from forcing the property
owner alone to bear burdens that should be borne by the public as
a whole.”?

Under certain circumstances, mere regulation of private property
may be so onerous that courts find the government’s action rises to
the level of a taking because it has deprived the property owner of a
significant amount of the value of her business. This type of “regula-
tory taking” may entitle the property owner to compensation under
the Fifth Amendment.”" To determine whether a law is a regulatory
taking, the courts consider the severity of the burden that the govern-
ment imposes upon private property rights.”! However, the stand-
ard for a regulatory taking is very high—a land use regulation is an
unconstitutional taking only if it denies an owner all economically
viable use of the land or it extracts a benefit from the owner that
should be paid for by the public as a whole.®®

Takings and Licenses

While the law is not crystal clear, most courts have found that a
properly structured business license does not constitute a property
interest for purposes of a takings claim, making it much less likely
that suspending or revoking the license will constitute a regulatory
taking.”>”* Governments issue licenses under their police power,
imposing conditions to ensure the community’s health, safety, or
public welfare. Inherent in the power to issue a license is the gov-
ernment’s authority to revoke it when a license holder violates the
conditions designed to protect the public. Similarly, a government
generally retains its police-power authority to change the conditions
upon which a license is granted.”

However, while a license may not constitute a compensable prop-
erty interest, a license may be viewed as a contract between the city
and the license holder.”® In that instance, the license holder could be
entitled to continue carrying out the licensed activities for the dura-
tion of the current license term. Thus, it is important that a license is
required to be renewed periodically, and cities should allow license
holders to finish out the term of their existing licenses, applying any
changes to tobacco retailer licensing laws prospectively.

Takings and Zoning

In contrast to licensing, courts have found that zoning laws
that affect the use of a property may implicate the owner’s Fifth
Amendment rights.

Land-use planning and zoning laws shape communities over
time. For example, as a city’s population grows, residential areas
may spread into former commercial or industrial areas. In response,
a community may want to rezone land from industrial use to resi-
dential, to prohibit a property owner from locating a factory in the
area. Uses of land that were previously lawful, but do not meet new
regulations, are considered “nonconforming uses.”®® A factory that
existed prior to the change in zoning law would be a nonconforming
use. A tobacco retailer—particularly a tobacco-only retailer—whose
business is prohibited by a new zoning law may be considered a
nonconforming use.
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Generally, under the U.S. Constitution and, in some places, state
or local laws, the property owner has a property interest (sometimes
referred to as a “vested right”) to continue the nonconforming use.®®
To avoid a takings claim, cities must consider that property interest
prior to terminating nonconforming uses. In general, the standard of
loss necessary for a successful takings claim is high—the owner has
lost “all economically viable use” of the property.”” Even if a retailer
can no longer sell tobacco, however, he would likely be able to use
his property for a commercially viable use. As such, a successful tak-
ings claim is unlikely. In the unlikely event that the change in zoning
could rise to the level of a taking, there are mitigation measures. The
government must balance the burden or loss to the individual caused
by the change, with the public good sought to be achieved.”

Courts have upheld several ways to balance a property owner’s
rights with the public good. As stated in the 5th Amendment, govern-
ments can pay compensation to a property owner for the value of the
loss caused by the change in zoning law. Alternatively, a community
can phase-out a nonconforming business by allowing it to continue
as a “legal nonconforming use” until it substantially changes its busi-
ness operations (eg, if it expands, changes ownership, or ceases and
resumes operations). The aim is that over time, prohibited uses will
cease to exist in that area,®® though that is not always the case in
practice.®® Finally, a government can allow the nonconforming use
to continue for a specified period of time before it must terminate
(amortization), to give owners the opportunity to recover the value
of their investments in the nonconforming uses.®® The amount of
time required to allow the nonconforming use to continue varies
depending on the type of business and what is prohibited by the

new law.”8-8

Equal Protection

Section one of the Fourteenth Amendment to the U.S. Constitution
provides in part, “[no] State shall deprive any person of life, lib-
erty, or property, without due process of law; nor deny to any per-
son within its jurisdiction the equal protection of the laws.”®! This
clause is the source of several potential challenges to governmental
actions: equal protection, procedural due process, and substantive
due process.

The Equal Protection Clause prohibits discrimination against a
person or entity for belonging to a particular group. In an Equal
Protection challenge, a court first determines whether the govern-
ment has adopted a classification that affects two or more similarly
situated groups in an unequal manner.”? If so, the court then con-
siders whether the classification furthers a legitimate governmental
interest.”> When the law classifies individuals or groups for an eco-
nomic regulation (as opposed to a classification that affects race,
religion, national origin, or gender), the court must uphold the clas-
sification as long as the classification “rationally furthers a legitimate
state interest”?*—a fairly low standard.

To survive an Equal Protection challenge, governments should
ensure that any classification made is a reasonable one and that it
furthers the governmental interest. Introducing exemptions to legis-
lation can open the door to legal challenges that are easily avoidable.
For example, in Walgreen Co. v. City and County of San Francisco,
the California Court of Appeal considered whether the trial court
properly dismissed an Equal Protection challenge to a San Francisco
law prohibiting certain pharmacies from obtaining licenses to sell
tobacco products.?! The ordinance prohibited stand-alone pharma-
cies from obtaining licenses to sell tobacco, but not grocery stores
or “big box” stores containing licensed pharmacies.?! After finding

that the law treated the two categories of pharmacies differently, the
court found no basis for the differential treatment and returned the
case to the trial court for further proceedings.?!

After San Francisco amended the ordinance to prohibit the sale
of tobacco by any store within San Francisco that contains a phar-
macy, Safeway, a supermarket chain—in Safeway v. City and County
of San Francisco—filed an Equal Protection challenge. Safeway
argued that the amended law treated general grocery stores, big
box stores, and other retailers without pharmacies (who therefore
could sell tobacco products) differently from retailers who did have
pharmacies and could not sell tobacco.?? The court held that even if
the stores were classified and treated differently, San Francisco had
a legitimate basis for treating the two types of retailers differently.
As the court stated, “[i]n prohibiting the sale of tobacco products
in pharmacies, the amended ordinance accomplishes its purpose
by ending any inference that tobacco products may not be harmful
because they are sold by a major participant in the health care deliv-
ery system.”?* As a result, the court found that the amended law did
not violate the Equal Protection Clause.

Provided that any implied classification is reasonable and fur-
thers a valid governmental interest—for example, making tobacco
products less available in order to promote public health by reduc-
ing smoking—the policies reducing the number of tobacco retailers
should survive an Equal Protection challenge.

Due Process
Courts have interpreted two strands of due process under the
Fourteenth Amendment: procedural due process and substantive

due process.

Procedural Due Process
Procedural due process refers to the requirement that the govern-
ment provide a “fair procedure” when depriving someone of life,
liberty, or property.®? In order to prove a violation of procedural
due process, a plaintiff must prove that: (1) she had a life, liberty or
property interest protected by the Due Process clause; (2) she was
deprived of that interest; and (3) the government did not give her
adequate procedural rights before depriving her of that interest.*?

While courts have generally found that a license is not a property
interest for takings-claims purposes, they have found that a license
is a property interest for purposes of procedural due process. So,
before a city may suspend or revoke a license, the city must provide
the license holder with a fair process.®* Local governments do this
by expressly including within their laws or regulations the grounds
for suspension or revocation of a license and the notice and hear-
ing procedures to which the license holder is entitled. To protect
against claims of procedural due process, a city should ensure ade-
quate notice and hearing procedures before suspending or revoking
licenses for violations of new standards.

In the zoning context, procedural due process claims arise when
a governmental body determines the rights of a particular property
owner (eg, when deciding whether a landowner is entitled to an
exception under zoning law).*® Provided that the city follows stand-
ard laws and procedures for enacting the new restrictions on tobacco
retailers, the tobacco policies described above should survive a pro-
cedural due process challenge.
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Substantive Due Process

Substantive due process protects individuals from police-power
regulations that are not sufficiently justified. In the case of regula-
tions affecting a nonfundamental right like selling tobacco products,
this means preventing any regulation that is “arbitrary and capri-
cious.”®® Under rational basis review, a law is constitutional even if it
is “‘unwise, improvident, or out of harmony with a particular school
of thought.’” . . . The law must merely ‘bear a rational relationship
to some legitimate end.””* Because the standard for “arbitrary and
capricious” is so low, a substantive due process challenge to these
tobacco retailer policies is unlikely to be successful.

In the licensing context, Safeway, in Safeway v. City and County
of San Francisco, also claimed that the ordinance prohibiting phar-
macies from obtaining a tobacco retail license violated substantive
due process by implicitly forcing Safeway to stop using its permit
to operate a pharmacy.?? The court noted that “[a] substantive due
process claim cannot overturn a valid state statute unless it is ‘clearly
arbitrary and unreasonable, having no substantial relation to the
public health, safety, morals, or general welfare.””?> The court held
that, even if Safeway could demonstrate that “it has a vested prop-
erty right in its permits, it cannot overcome the fact that the enact-
ment of the amended ordinance was a reasonable and permissible
use of Defendants’ police power,” and rejected the claim.??

Similarly, to avoid a substantive due process claim a zoning
regulation must further a legitimate governmental purpose—such
as protecting health, safety, or welfare—and the regulation must
reasonably further that purpose. Generally, zoning regulations are
challenged on the grounds that the regulation in question does not
reasonably further the public purpose.®® There are no published
opinions addressing substantive due process challenges to zoning
laws relating to tobacco retailers. But courts have upheld density
restrictions for businesses selling alcoholic beverages and adult-
oriented theaters and businesses, finding that these density restric-
tions reasonably further the purposes of preserving the character
and quality of a community.®® Limiting the number and density
of retailers selling tobacco is an effective tobacco-control policy,
so courts would likely find that imposing tobacco retail zoning
restrictions reasonably furthers the public purpose of reducing
tobacco use.

Conclusion

There are at least five major policy approaches to tobacco retailer
reduction and many communities have already implemented one or
more of them. Provided that state law allows it, local governments
may regulate tobacco retailers through their authority to promote
public health and welfare, whether through licensing restrictions,
zoning laws, or direct regulation. The U.S. Constitution requires, at
base, that any such law be rationally related to legitimate purposes
and/or goals, and public health data supports these approaches.
When enacting new laws or policies, policy makers should be sure
to seek local counsel in assessing these and any other possible legal
issues.
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