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P ARMACEUTICAL RU PRICIN T E
INTERNET A A OLUTION FOR T I

EALT I UE TURNE FINANCIAL I UE

AB TRACT
Over the course of five decades, American annual expenditure on

pharmaceutical drugs has increased by more than $350 billion. This drastic
increase has led many patients to struggle to afford their necessary, and
potentially life-saving, medications. Today’s high pharmaceutical prices
are largely due to the fact that name-brand drug manufacturers have few
restrictions on how much they can charge for their products. Additionally,
name-brand manufacturers are able to monopolize the manufacture of their
drugs because patent laws prevent other manufacturers from using the
formula of these drugs for two decades. To combat these high prices, this
Note proposes a partnership between telemedicine companies and online
pharmacies that promotes the prescription of cheaper, generic-brand
drugs. By combining the cheaper, mobile services of telemedicine with
generic-brand drugs offered by online pharmacies, this partnership can
increase access and quality of healthcare while driving down price

INTRO UCTION
You are uc a moron 1 i wa t e re pon e from t e ue tiona le

e e fun mana er, an now con icte felon, Martin kreli,2 w en e
wa a ke a out ac uirin t e ri t to market iola an increa in it
price from le t an 1 per pill to 0 per pill 4 lt ou p armaceutical
ru price a e een ri in for eca e , t e i ue of outra eou ly
o erprice ru wa not t ru t into t e potli t until kreli ike
iola price y 2000 ile kreli e or itant price ike may e an

outra eou outlier, it elp e li t on t i com ine ealt an
financial i ue e iola ituation e po e t at p armaceutical

1 Jo n Carroll, Why Would Martin Shkreli Hike an Old Drug Price by 5000%? Only a
‘Moron’ Would Ask, F ERCEB O EC ept 20, 201 , 12 0 M , ttp www fierce iotec com
iotec w y woul martin kreli ike an ol ru price y 000 only a moron woul a k

2 Matt ew erper, You Hate Martin Shkreli. That’s Sort of a Problem, FORBE Mar 9,
201 , ttp www for e com ite matt ew erper 201 0 09 you ate martin kreli t at
ort of t e pro lem ca e 2 af

OL ta let i a pre cription me icine t i u e in com ination wit i flui
intake, alkali low aci , an ietary c an e to elp pre ent t e formation of one type cy tine of
ki ney tone in certain a ult an pe iatric patient t at wei at lea t 44 poun 20 k an w o
o not re pon to t e e mea ure alone How Does THIOLA Work?, OL COM,
ttp www t iola com a out t iola la t i ite ept 1 , 2019

4 Carroll, supra note 1
Ly ia Ram ey, The CEO Who Jacked up the Price of a Drug by 5,000% Has Done This

Before, BU N ER ept 2 , 201 , 2 22 M , ttp www u ine in i er com martin kreli
i tory of price ike 201 9

. Id.
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companie retain t e a ility to rai e price in a manner imilar to kreli
ecau e e wa con icte of ecuritie c ar e , none of w ic a anyt in
to o wit i price ike ome olution , uc a tran parency le i lation,
a e een enacte in or er to promote price re uction, ut only minimal
c an e a een o er e ecau e tran parency le i lation an ot er
olution a e encountere ucce ful pu ack from t e p armaceutical
in u try

i Note ar ue t at com inin t e rowin market of teleme icine
an online p armacie can increa e me icinal uality an acce , w ile
ri in own t e co t of p armaceutical ru n ot er wor , t e
partner ip etween t e two market will increa e ru pricin competition
w ile pro i in reater acce to uality care an a wi er ran e of c eaper,
off ran p armaceutical , t u ri in own ru pricin

art of t i Note pro i e a rief i tory of p armaceutical pricin in
t e Unite tate , followe y art re iew of pre iou ly propo e
olution to merica i ru price art will pro i e a e cription
of teleme icine, online p armacie , an Unite tate internet u e

itionally, art etail t e u ine tructure of t i Note propo e
partner ip art V will t en tackle t e mo t pre in le al i ue facin
t e propo e com ination, uc a nti tru t an pri acy law La tly, art
V i cu e Ro, a mall cale teleme icine online p armacy, in or er to
upport t e ia ility of t i Note propo e olution

I BACK ROUN
re cription ru pen in in t e Unite tate a een on t e ri e for

nearly i eca e , wit t e mo t i nificant increa e urin t e pa t
twenty year 9 n 19 0, for e ample, t e Unite tate e pen iture on
pre cription ru wa 2 illion 10 By 1990, merican ru e pen iture
increa e to 40 illion, an t en increa e furt er to 20 illion y
200 11 e current pro ection for 2019 i 0 illion 12 ru pricin
out i e of t e Unite tate a een, an continue to e, i nificantly
le 1 Many merican con umer a e turne to Cana ian p armacie a a

erper, supra note 2
oma uel koetter, State Policies to Address Prescription Drug Prices, C R FOR M

RO RE May 1, 201 , 9 00 M , ttp www americanpro re or
i ue ealt care report 201 0 1 4 11 0 tate policie a re pre cription ru price

9. See Prescription Drug Expenditure in the U.S. 1960-2019, ,
ttp www tati ta com tati tic 1 4914 pre cription ru e pen iture in t e u ince 19 0
la t i ite Oct 24, 2019
10. Id.
11. Id.
12. Id.
1 . See Ro ert Lan ret , Drug Prices, BLOOMBER Fe , 2019, 10 9 M ,

ttp www loom er com uicktake ru price illu tratin t at t e Unite tate rank fir t
in per capita pen in on pre cription ru an in icatin t at Cana a i not e en in t e worl
top ten
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ource for t eir itally nee e pre cription me icine, ut Unite tate
le i lature a e ma e effort to pre ent t i ar ain untin 14

imple, yet tellin approac to au e t e effecti ene of a ealt care
y tem i to ima ine t e y tem a a t ree le e tool 1 e fir t le
repre ent uality of care, t e econ le i acce to care, an t e t ir le
i co t of care 1 n or er to ri e own ru price an alance t e tool,
t e uality an acce le mu t a e teleme icine an internet p armacie
at t eir core e uality of Unite tate ealt care a een e ten i ely
crutini e y t e eneral population wit many critic till remainin , ut
t e implementation of new tec nolo y a recei e a po iti e re pon e
from many patient 1 More an more patient now rate t eir o erall uality
of care con i era ly i er t an in recent year 1 till, t e ealt care
tool ecome wo ly w en many me ical e elopment are in ere or
un erutili e ue to t e lack of efficient acce to ealt care a a re ult of
u et con traint 19 an in urance companie ecomin le likely to

co er or offer many enefit a t ey once i 20 it le in urance
co era e, t e i co t of ealt care treatment are ein ifte to t e
patient,21w ic create in ta ility for t e t ir le of t e ealt care tool
i er ealt care co t eter patient from eekin treatment, an t i

reluctance a place many rural me ical facilitie in a po ition w ere t ey
tru le to meet operatin co t 22 po iti e a e ment of ealt care
uality mean little w en i co t an limite acce pre ent t i uality
ealt care from ein utili e

e Unite tate i al o an outlier amon ot er e elope countrie 2

in re ar to ru pricin , w ic re ult in many patient ecomin an ere
y continuou ly increa in price 24 tu y comparin t e Unite tate

14 te en Mor an & Jeremia urley, Internet Pharmacy: Prices on the Up-and-Up, CM J
ROU Mar 1 , 2004 , ttp www cma ca content 1 0 94 full etoc
1 u iotape Repre entin o pital , el y rofe or al atore J Ru o Oct 4, 201 on

file wit Brooklyn Law c ool
1 . Id.
1 Ru en Ca tane a, How Technology Helps Patients and Other Visitors Navigate Hospitals,

U NE Jan 1 , 201 , 4 M , ttp ealt u new com wellne article 201 01 1 ow
tec nolo y elp patient an ot er i itor na i ate o pital Ju tin McCart y, Most
Americans Still Rate Their Healthcare Quite Positively, LLU ec , 201 ,
ttp new allup com poll 24 19 american rate ealt care uite po iti ely a p
1 McCart y, supra note 1
19 N OFME , CCE O E L C RE N MER C 1, 19 Mic ael Millman e , 199
20. Id at 19 20
21. Id.
22. Id. at 20
2 e elope country i a country wit a lot of in u trial acti ity an w ere people

enerally a e i income Developed Country, C MBR E BU NE EN L C ON RY
2011 , ttp ictionary cam ri e or u ictionary en li e elope country
24 ana O arnak et al , Paying for Prescription Drugs Around the World: Why Is the U.S.

an Outlier?, E COMMON E L FUN Oct , 201 , ttp www commonwealt fun or
pu lication i ue rief 201 oct payin pre cription ru aroun worl w y u outlier
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mont ly pricin of i top ellin pre cription ru to t at of ot er
countrie foun merican pricin to e i nificantly i er 2 e tu y
account for t e confi ential i count 2 i en to Unite tate ealt care
plan , an t e ifference remain ta erin wit ome ru ellin for
un re of ollar more t an t e ne t pricie t country 2 eparate tu y
al o ow t at almo t 1 of in ure merican fail to take or refill
pre cription ue to i co t, compare to t e ne t i e t country at
10 2

e tark ru price ifference etween merica an ot er countrie i
ue, in part, to t e few price controllin re ulation , an in ome ca e
re ulation t at allow ru manufacture to ne otiate irectly wit payer 29

ru manufacturer ten to u tify t eir pricin y linkin it to t e co t of
re earc , e elopment an manufacturin 0 owe er, t ere i mountin
e i ence owin t at t i u tification i inaccurate ecau e t e true ource
of t e i pricin i t e a ility of ru manufacturer to et t eir price a
i a t e Unite tate market will allow wit out le i lati e re triction or
ui ance 1 i lack of le i lati e re triction i lar ely ue to t e fact t at
p armaceutical manufacturer a e market information at t eir i po al t at
i una aila le to t e pu lic 2 u , an accurate market price cannot e
i cerne , w ic allow ru manufacturer to et t eir own, un erifie
market price owe er, a t i Note will e plore, e en if law are enacte
to man ate i clo ure of t i market information, price re uction i till
unlikely to occur

II PRE IOU LY PROPO E OLUTION
O er t e la t few eca e , c olar an le i lator a e propo e

olution to t e ru pricin i ue 4 ome fe eral an tate le i lation a

2 merican pricin wa to 11 i er t an price in t e ot er e amine countrie Id.
2 Confi ential i count are ne otiate price etween in urer , ot pu lic an pri ate, an

p armaceutical manufacturer e i count remain confi ential o t at p armaceutical
manufacturer can c ar e ifferent price in ifferent market n urer a i e y t i
confi entiality in or er to recei e etter i count te en Mor an et al , Payers’ Experiences
with Confidential Pharmaceutical Price Discounts: A Survey of Public and Statutory Health
Systems in North America, Europe, and Australasia, 121 E L OL Y 4, 4 201

2 arnak et al , supra note 24
2 . Id.
29. Id.
0 aron Berman et al , Curbing Unfair Drug Prices: A Primer for States, LOB E L

JU u 201 , ttp law yale e u ite efault file area center p
ocument cur in unfair ru price policy paper 0 0 1 p f

1. Id.
2. See Lut einemann, Biosimilar Insulin and Costs: What Can We Expect?, 10 2 J OF
BE E C N EC 4 , 4 201
. Id.
4 Ben amin E Brown, Note, Decreasing Prescription Drug Prices: Can Effective Policy

Incentivize Cooperation Between Previously Antithetic Sectors?, 14 N E L L REV 1 2,
1 201
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een enacte to increa e competition an tran parency amon ru
manufacturer , ut pitfall wit in uc law an re ulation le to limite
ucce i ection will a re four pre iou ly propo e olution 1
tran parency re ulation , 2 c an e to patent law , ru importation,
an 4 man ate cap on ru pricin

A TRAN PARENCYRE ULATION

it t e ri in co t of p armaceutical ru price an t e increa e
me ia co era e, t irty tate , inclu in New York, felt pre ure to
re pon wit propo e le i lation One uc 2019 ill, in committee, i
enate Bill New York armaceutical Co t ran parency ct
NY C re uirin t e i clo ure of t e co t a ociate wit ru
manufacturin e NY C applie to ru manufacturer t at a e a
w ole ale ac ui ition co t of ten t ou an ollar 10,000 or more
annually 9 e NY C re uire t e e ru manufacturer to i clo e
co t for

pro uction re earc an e elopment clinical trial an ot er re ulatory
co t material , manufacturin an a mini tration co t pai y ot er
entitie , inclu in fe eral, tate or ot er o ernmental pro ram ot er
co t to ac uire t e ru total marketin an a erti in co t a
cumulati e annual i tory of t e a era e w ole ale price total profit
eri e from t e ale of t e ru an t e total amount of financial
a i tance pro i e y t e manufacturer, if a aila le 40

By man atin ru manufacturer to i clo e t e a o e co t , t e New
York enate elie e t e co t of p armaceutical may e rationali e or,
more likely, een a unwarrante ecau e of t e ra tic ifference etween
pro uction an ale co t 41

ran parency re ulation certainly pro i e enefit , pecifically t e e
re ulation in irectly impo e a re uirement of morality f ru
manufacturer re eal t eir pricin to e ro ly i er t an t e co t
re uire to rin t e ru to market, t en ociety i likely to iew uc
action a morally wron lea in to ocial pu ack ran parency
re ulation al o er e a a mean for policymaker , o ernment a encie

. Id. at 1 9
re or Flynn & Jerin ilip, Lowering Drug Costs: Transparency Legislation Sets Off

Flurry of New State Approaches, N L C FOR E L OL Y u 22, 201 ,
ttp na p or lowerin ru co t tran parency le i lation et off flurry of new tate
approac e

Jo n Curran, Note, The New York Pharmaceutical Cost Transparency Act: How a
Narrow View of the Prescription Drug Pricing Puzzle Renders a Well-Intentioned Bill Irrational,
2 BROO L REV 1 , 1 201

. Id.
9 , 201 201 Re e N Y 201
40. Id.
41 Curran, supra note , at 1 1
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an ot er to make important pu lic ector eci ion ,42 uc a ettin
price cap on certain pre cription ru 4

ile tran parency re ulation are acke wit financially fa ora le
intention , t i type of le i lation i u cepti le to pitfall ren erin it
ineffecti e One uc pitfall i t at le i lation, uc a t e NY C ,
ne lect to re uire i clo ure of co t a ociate wit failure 44 Failure
refer to ru t at ne er make it to market ut accrue con i era le co t
Yet, t e NY C oe not re uire i clo ure of faile ru ecau e t e e
un ucce ful ru coul not po i ly accrue an annual w ole ale alue of
10,000 4 armaceutical companie are u ine e , an like any ot er
u ine , t ey mu t fin a way to recoup t e lo of faile pro e i lo
recoupment coul elp u tify i er pre cription co t , ut it e clu ion
coul un ermine t e tru twort ine t at tran parency le i lation eek to
pro i e 4 By failin to re uire t e i clo ure of un ucce ful ru ,
le i lature may in irectly fo ter pu lic mi conception a out ru
pricin 4 E en if le i lature were to reme y t i omi ion of recoupment
co t , t e tran parency tatute woul till pro e ineffecti e ecau e muc
of t e pu lic may conce e t at ru price are rea ona le i en t e uilt in
financial recoupment

econ , an po i ly more i nificant, raw ack of p armaceutical
ru tran parency law i t at it ten to lack enforcea le penaltie or any
i cipline at all 4 ome le i lature a e inclu e penaltie for e ce i e
price ou in , ut t e e penaltie a e face con titutional c allen e 49

n Association for Accessible Medicine v. Frosh, 0 Marylan
p armaceutical tran parency an anti price ou in law re uire t e
i clo ure an u tification of co t a ociate wit t e pro uction of
pre cription ru 1 e law oe furt er t an merely re uirin i clo ure
of co t in a ition to re uirin price u tification, a penalty of 10,000 per
iolation i applica le if t e ru manufacturer et an uncon ciona le
increa e in t e price of a pre cription ru 2 e plaintiff in Association
for Accessible Medicine operate pro uction plant t rou out t e Unite
tate , not olely in Marylan e plaintiff ar ue t at t e anti ou in
law wa uncon titutional ecau e it iolate t e ormant commerce clau e

42
4 . See infra ection B
44 Curran, supra note , at 2 2
4 . Id. at 2
4 et itelaw et al , Drug Pricing–The Next Compliance Waterloo, 44 M C ELL
ML NE L REV 11 , 119 94 201
4 Curran, supra note , at 2
4 itelaw et al , supra note 4 , at 11
49 n for cce i le Me Fro , F 4, 4t Cir 201
0. Id. at 4
1. Id. at
2. Id.
. Id. at
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of t e Unite tate Con titution 4 e court el t at Marylan
tran parency law wa an attempt to re ulate w olly out of tate
commerce, w ic i a power e pre ly rante to t e Fe eral o ernment
ia t e Con titution u , t e court foun t at Marylan ct wa
uncon titutional ecau e it iolate t e ormant commerce clau e a it
irectly re ulate tran action t at take place out i e Marylan

ile ru pricin tran parency law inten to pre ent t e win lin of
con umer , t i le i lation fail to a re all circum tance factorin into
ru pricin , uc a t e co t of failure itionally, tran parency
re ulation merely impo e a moral ur en Many attempt to impo e
tricter, more i nificant penaltie a e face a un ant an ucce ful
con titutional c allen e

B C AN E TO PATENT LAW
n t e realm of p armaceutical ru , a ital tool for manufacturer i a

ru patent ecau e it pro i e two eca e of market e clu i ity for t e
patente ru e eneral i ea e in patent law i to pre ent a re traint
of tra e w ile promotin fair competition y preclu in ot er
manufacturer from tealin a company formula an profitin from it, in
a ition to pro i in protection from anti competition law 9

armaceutical companie , like any well run u ine , look to t e future
an anticipate t e impact of a patent cliff 0 Manufacturer e pect a
i nificant re uction in profit eri e from patente ru once t eir
market e clu i ity en 1 ecau e ot er companie a e t e opportunity to
u e t e formerly patente formula for t eir own profit 2 it t e
e pectation of re uce profit in t e future, p armaceutical companie rai e
t e price of t eir ru urin t e patent perio in or er to off et t i future
ecrea e

Con re , in an effort to increa e pricin competition an partially
circum ent p armaceutical ru patent , enacte t e ru rice
Competition an atent erm Re toration ct, ereinafter t e atc

4. Id. at
. Id.
. Id. at 4
. See id.
Brown, supra note 4, at 1 9

9. Id. at 1 9 0.
0 e perio of increa e pre cription ru price prior to patent e piration i known a t e

patent cliff Id. at 1 9.
1. Id. at 1 9.
2 urin a patent term, only t e owner of t e patent can manufacture t e in ention or

formula in t e ca e of p armaceutical Once e pire , t e patent can e copie an markete y
all Be erly Bir , What Happens to a Patent When it Expires?, LE L OOM,
ttp info le al oom com appen patent e pire 20 1 tml la t i ite Oct 10, 2019

Brown, supra note 4, at 1 9
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a man ct 4 e atc a man ct i inten e to allow
manufacturer of a eneric ioe ui alent of a name ran ru to rin
t e ioe ui alent to market prior to t e e piration of t e e clu i ity
perio Un er t e atc a man ct, manufacturer of a ioe ui alent
complete an a re iate new ru application N in or er to e
protecte from patent infrin ement penaltie f t e application i
appro e y t e Foo an ru mini tration F , a 1 0 ay tay oe
into effect t at pre ent t e F from appro in N for t e
ioe ui alent at i ue from ot er eneric manufacturer e atc
a man ct facilitate more ru pricin competition ecau e a
ioe ui alent a era e 0 c eaper t an it name ran counterpart

e atc a man ct a een ucce ful in certain a pect , ut it
a faile in one key way it a not re uce p armaceutical price e
atc a man ct wa enacte in 19 4 9 w en Unite tate e pen iture

on pre cription ru wa etween twel e an forty illion ollar 0

o ay e pen iture on pre cription ru i e timate to e 0 illion,
almo t nine time reater t an t at of 19 0 1990, an till more t an t ree
time reater w en accountin for inflation 1 po i le e planation for t e
atc a man ct ineffecti ene i t e p armaceutical ta un er t e
ffor a le Care ct 2 e p armaceutical ta of t e ffor a le Care ct

applie to ran e pre cription ru , al o known a name ran ru ,
w ile e clu in eneric ran ru e collecte ta i t en funnele
t rou t e Unite tate rea ury epartment to t e Fe eral
upplementary Me ical n urance ru t Fun to elp upport ealt
in urance co era e 4

i p armaceutical ta , in t eory, woul allow for more competition
from eneric ran ru manufacturer , w ile encoura in name ran

4 Mart a M Rumore, The Hatch-Waxman Act—25 Years Later: Keeping Pharmaceutical
Scales Balanced, RM CY ME u 1 , 2009 ,
ttp www p armacytime com pu lication upplement 2009 eneric upplement0 09 eneric
atc wa man 0 09

e term ioe ui alent i u e to e cri e a ru t at i c emically t e ame a a name
ran ru 21 U C 2012

Rumore, supra note 4, at 1
. Id.
Brown, supra note 4

9 21 U C 2012
0 , supra note 9
1. Id.
2 eter Reic ert , New Taxes for Pharmaceutical and Medical Device

Manufacturers/Importers/Distributors, E R MULL N F L U E BLO pr 19,
2010 , ttp www f alaw lo com 2010 04 article le i lation new ta e for p armaceutical
an me ical e ice manufacturer importer i tri utor

. Id.
4 manufacturer wit an annual a re ate re enue of 100 million woul pay 10 million

in ta e urin t e fir t year, t en an increa in ta rate eac year until 2019 a manufacturer
a re ate re enue increa e , o oe t e manufacturer ta rate Id.
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ru manufacturer to re uce co t in or er to a oi a i er ta rate
Ne ert ele , name ran manufacturer a e retaine a lar e con umer
a e t at i till willin to pay for t e more e pen i e ru i
pre er ation of i er ru price i lar ely ue to a era e ale price plu
i percent or i t e mean y w ic Me icare pay for
pre cription ru Me icare will reim ur e t e a era e price of t e
pre cription ru plu i percent of t e a era e price to co er o er ea
co t unintentionally incenti i e t e pre cription of more
e pen i e ru ecau e t e p y ician will e pai a reater o er ea
percenta e 9 For e ample, if two ioe ui alent ru pro uce clinically
e ui alent enefit , ut t e name ran ru co t 2,000 w ile t e
eneric ran co t 0, t en a p y ician a more incenti e to pre cri e
t e name ran ru 0 n t i e ample, t e p y ician woul recei e a 120
profit in o er ea reim ur ement for t e name ran ru an only a
profit for t e eneric ran ru 1 n tea of ein u e to effecti ely
re uce pre cription payment , t e ffor a le Care ct p armaceutical ta
i likely reim ur in co t for name ran ru an , in turn, ne atin t e
inten e enefit of t e ta

La tly, c an e to patent law cannot c an e name ran reco nition
wit con umer 2 armaceutical companie market to t eir con umer a e
in a ifferent manner t an many ot er in u trie , ut, like almo t all
in u trie , t e companie wit t e mo t money a e t e mo t name
reco nition enerally, p armaceutical companie o not promote t e
company it elf, rat er t ey promote a pro uct of t e company, uc a
Via ra manufacture y fi er 4 e formula for ran reco nition i uite
imple i entify an illne t at muc of t e population i u cepti le to,
offer an in ert pill name ere a t e e t reme y for t e illne , t en warn
of i e effect e ru manufacturer e in lock u ter ru , like
Via ra, can ol ter t eir reme y ru name t rou more platform an

aac Buck, Note, The Cost of High Prices: Embedding an Ethic of Expense into the
Standard of Care, B C L REV 101, 129 201

Lola Butc er, ASP+6 Should Go, but What’s Next?, ONCOLO Y ME June 2 , 201 ,
ttp ournal lww com oncolo y
time fullte t 201 0 2 0 oul o, But at Ne t a p

. Id.
i actually t e a era e ale price plu 4 after a 2012 u et cut, ut it i till

referre to a e u e of a een e ten e t rou 2024 Id.
9 Buck, supra note , at 12 29
0. Id
1. Id. at 129
2. See ara an , How Pervasive is Brand Recognition in the Pharmaceutical Industry?,
L Jan 19, 201 , ttp talk com ran reco nition p armaceutical in u try
. Id.
4. Id. Our Products, F ER, ttp www pfi er com pro uct pro uct etail ia ra la t

i ite Oct 11, 201
an , supra note 2
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wit more fre uency t an a eneric ioe ui alent coul Ultimately, t e
p armaceutical companie wit more money an more ran reco nition
will attract more con umer t an eneric ioe ui alent manufacturer

C RU IMPORTATION

On a era e, Unite tate ru pricin i t ree time more e pen i e
t an in forei n countrie ecau e t e Unite tate a een a low increa e
in eneric ru competition compare to t e Unite in om an Europe
ue to t e aforementione patent law i price ifference i financially
enticin to many tru lin patient an a create a pu to allow ru
importation, pecifically from Cana a ue to it pro imity to t e Unite
tate n 200 , t e Me icare re cription ru , mpro ement, an
Mo erni ation ct MM wa i ne into law 9 Un er t e MM ,
c eaper ru from Cana a may e importe wit t e appro al of t e
ealt an uman er ice ecretary ecretary 90 n or er for

importation to recei e appro al, a erie of re uirement mu t e ati fie ,
inclu in a certification t at t e ru to e importe i c eaper t an t o e
a aila le in t e Unite tate an a etermination y t e ecretary t at t e
ru po e no ealt ri k 91 owe er, t e ecretary a yet to appro e t e
importation of any ru , likely ue to t e pu ack from merican
p armaceutical companie 92

e pite t e lack of any certification from t e ecretary, Vermont a
recently pa e le i lation allowin w ole ale pre cription ru
importation 9 llowin ru importation for Vermont citi en will
alle iate a reat portion of t e financial ur en a ociate wit pre cription
ru w ile likely creatin a pocket of increa e ru competition wit in
t e tate ile fruitful in t eory, t e Vermont tatute i almo t certain to
face fe eral oppo ition an likely to e efeate 94 n Vermont v. Leavitt,9
Vermont c allen e t e F enial of t e tate petition to allow
in i i ual importation of pre cription ru from Cana a un er t e

. Id.
Ben ir c ler, How the U.S. Pays 3 Times More for Drugs, REU ER Oct 1 , 201 ,

ttp www reuter com article u p armaceutical u a compari on e clu i e tran atlantic
i i e ow u pay t ree time more for ru i U CN0 1 U201 1012

Vai ali V a , Note, Prescription Drugs in America: The Pain of Pricing Has An
Unpromising Cure, 200 U LL L REV 9, 200

9. Id.
90. Id.
91. Id.
92. Id.
9 oma ulli an, Vermont’s Next Act: Wholesale Prescription Drug Importation

Program, OL Y & ME May 21, 201 , ttp www policyme com 201 0 ermont ne t
act w ole ale pre cription ru importation pro ram tml

94. Id.
9 Vermont Lea itt, 40 F upp 2 4 , 4 Vt 200
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MM 9 Vermont al o claime t at t e MM it elf wa in iolation of t e
Unite tate Con titution ecau e it rante power to t e E ecuti e
Branc t at oul a e een ele ate to t e Le i lati e Branc 9 e
Unite tate i trict Court i mi e Vermont claim ecau e t e
Vermont petition wa for an ille al pro ram un er t e MM , w ic allow
for appro e w ole ale importation, not in i i ual importation 9

Relyin on t i prece ent, c allen e to t e Vermont le i lation will likely
preclu e t e importation of pre cription ru from Cana a

i e from le i lation, t ere are al o ri k t at will likely pre ent ru
importation from ecomin a ia le olution for t e pre cription pill
financial i ue One of t e e ri k i a lack of forei n afe uar a ain t
poor uality an an erou ru ein importe 99 E portin countrie
a e re ulation for ru purc a e y t eir own citi en , ut ome, uc
a Cana a, conce e t at t eir re ulation are not a trict for t eir e porte
ru 100 itionally, many countrie t at e port ru , import t o e ame
ru from ot er re ion of t e worl 101 i c ain of multiple
importation not only rai e eriou re ulatory ue tion , ut al o increa e
t e pro a ility of ru alteration ue to t e multiple tran fer an
en ironment c an e 102 n a itional ri k a ociate wit ru
importation i a i er likeli oo of counterfeit ru 10 Counterfeiter
a e ample re ource to recreate la el i entical to name ran ru , t at
not only win le patient out of t eir money, ut al o put patient in an er
of lace or ineffecti e ru 104

Fe eral reluctance to allow ru importation i not merely a e in
t eory, ut it a upport from ca e uc a ali omi e 10 urin t e
mi twentiet century, a ru known a ali omi e wa e elope to elp
patient fall a leep an ea e t e pain of mornin ickne for pre nant
women 10 ali omi e wa pre cri e uite fre uently in Europe By
19 0, it wa e en ol o er t e counter in ermany, ut t e Unite tate

9 . Id. at 4 9 0
9 . Id. at 4 0
9 e ol in in t i ca e a not een appeale , nor a it recei e ne ati e treatment Id.

at 4 9
99 olly Camp ell, 4 Facts on why Drug Importation Is Bad for Patients, RM Oct ,

201 , ttp cataly t p rma or 4 fact on w y ru importation i a for patient ftn1
100. Id.
101. Id.
102. Id.
10 . Id.
104. Id.
10 Lin a Bren, Frances Oldham Kelsey: FDA Medical Reviewer Leaves Her Mark on

History, U FOO N RU M N Mar pr 2001 ,
ttp www f a o f ac feature 2001 201 kel ey tml
ttp we arc i e or we 20090 122 01 ttp www f a o f ac feature 2001 201 kel ey
tml
10 . Id.
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wa till reluctant to allow it u e 10 e F reluctance to allow
ali omi e wa lar ely ue to t e u picion of F Me ical Re iewer,

France Ol am el ey 10 Fortunately for many merican , el ey wa
pro en correct w en a report re eale t at more t an 10,000 c il ren acro
forty e en countrie were orn wit eformitie ue to ali omi e u e y
t eir mot er 109 f ali omi e or a imilar efecti e ru wa importe to
t e Unite tate , t e ealt an financial effect woul e e a tatin

mportin pre cription ru from ot er countrie woul certainly
ecrea e t e financial ur en for many merican patient owe er, in
wei in t e financial enefit a ain t t e ri k of importin po i ly
counterfeit an efecti e ru , t e cale i i proportionally tippe a ain t
ru importation

MAN ATE CAP ON PRE CRIPTION RU PRICE
La tly, olution a e een propo e t at woul allow fe eral or tate

le i lature to enact law t at place a cap on t e price p armaceutical
manufacturer can c ar e for t eir pro uct 110 e e price cap propo al
u e t aluatin pre cription ru accor in to accepte tan ar , an
ot er computa le mea ure in or er to e uce a fair price cap 111 ome
price cappin olution woul allow uyer , uc a p armacie , to
com ine t eir purc a in power an ne otiate a a in le roup in or er
to enforce a price cap 112 e application of price cap coul a e patient
ten of t ou an of ollar per year, w ile a in t e fe eral o ernment
illion of ollar annually 11

armaceutical companie a amantly oppo e price cappin for many
rea on , mainly ecau e price cappin ne ati ely impact inno ation 114

ile manufacturer coul re uce price if t ey only pro uce a et
num er of ru , p armaceutical companie ar ue t at lar e um of
money are nee e to inno ate, an t e only way to ac uire t e money
nee e to inno ate i y maintainin t e current pricin y tem 11

itionally, p armaceutical companie ar ue t at t e inno ati e proce

10 . Id.
10 . Id.
109 Only e enteen merican c il ren e perience irt efect a a re ult of ali omi e

Id.
110. See E ekiel J Emanuel, The Solution to Drug Prices, N Y ME ept 9, 201 ,
ttp www nytime com 201 09 09 opinion t e olution to ru price tml
111. Id.
112. Id. Emily ite, Killing U.S. Slowly: Curing the Epidemic Rise of Cancer Drug

Prices, 2 FOO N RU L J 1 9, 214 1 201
11 Emanuel, supra note 110
114 eter B Bac , Could Higher Drug Prices Be Bad for Innovation?, FORBE Oct , 2014,

9 1 M , ttp www for e com ite matt ew erper 2014 10 2 coul i ru price e
a for inno ation 1 2 4c 9 a 0
11 . Id.
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in ol e failure ,11 makin t e price of inno ation e en reater t an many
anticipate 11 o e w o upport a free market ar ue t at price cappin an
increa e o ernment re ulation may only make t e pro lem wor e,11
po i ly e pan in t e i ue out i e of t e ealt care an financial realm
n a ition, price cappin woul likely a e to take place at t e fe eral
le el in or er to a oi iolation of t e commerce clau e of t e Unite tate
Con titution 119 e power to re ulate forei n an inter tate commerce re t
wit t e fe eral o ernment120 an con incin a ma ority of t e Unite
tate Con re to enact a law re trictin t e free market in a free market
y tem i likely uite ifficult Unle a ru manufacturer operate an
ell wit in t e or er of a in le tate, tate attempt to enforce price cap
will likely e preempte ia t e commerce clau e 121

III A NEW OLUTION COMBININ TELEME ICINE WIT
INTERNET P ARMACIE
Com inin teleme icine wit internet p armacie will increa e acce

to uality me ical opinion an treatment, w ic , in turn, will ri e own
t e price of pre cription ru ru price will ecrea e ecau e t i
com ination will pro i e reater acce to c eaper, yet effecti e
pre cription ru for t o e tru lin to meet t e financial ur en of t eir
me ical treatment i olution will et a a e for increa e market
competition t at promote inno ation o er profit Before el in into t e
relation ip etween teleme icine an internet p armacie , it i important
to un er tan t e concept e in eac

A TELEME ICINE TELE EALT

currently implemente , teleme icine allow ome ri en patient
an patient wit out local me ical facilitie to recei e me ical opinion
remotely ia t e internet 122 ealt er ice are facilitate t rou i eo
conference , p one call , an t e e mailin of me ical recor an ot er
nece ary information 12 n a ition to information arin , teleme icine
pro i e nece ary monitorin e uipment t at will pro i e p y ician wit

11 . See supra note 44 4 an accompanyin te t
11 Curran, supra note , at 2 2
11 Jennifer Boe er, Should the Government Cap Prescription Drug Prices?, YL ,
ttp t etylt com politic o ernment cap per cription ru price la t i ite Oct 24, 2019
119 U CON art , , cl
120. The Commerce Clause as a Restraint on State Powers, LE L NFO N ,
ttp www law cornell e u con titution conan article 1 ection clau e t e commerce clau e
a a re traint on tate power la t i ite Oct 1 , 201
121. Id.
122 im erly Lo ett Rockwell, The Promise of Telemedicine: Current Landscape and Future

Direction, 9 M C B J 201
12 . Id.
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fee ack e en if irect communication i not fea i le 124 eleme icine i an
e pan in market an i e pecte to e wort 1 illion in 2020, a 12
illion increa e from t e 2014 market alue 12 i financial rowt purt
i a re ult of, not only tec nolo ical a ance , ut t e pro pect of a rowin
con umer a e 12 o pital an in urance companie can now er e
population t at a e pre iou ly een in ere from recei in t e enefit
of clinic an ealt co era e 12

en t e application of teleme icine wa intro uce urin t e 1990 ,
reac in remotely locate patient an pro i in acce wa t e main
focu , ut it ecame apparent t at teleme icine coul re uce ealt care
co t a well 12 eleme icine a in are not limite to remotely locate
patient , ut it can e e perience y mo t of t e worl , a it i e timate
t at 90 of t e worl population will a e a martp one y 2020 129

n t e Unite tate alone, 9 of a ult own any type of cellp one an
1 own a martp one 1 0 e e owner ip percenta e a e een
con i tently tren in upwar alon wit an upwar tren in martp one
epen ency, currently calculate at 20 of merican a ult 1 1 e
u e te a in 1 2 a ociate wit teleme icine an t e potential for more
t an t ree uarter of merican a ult to utili e teleme icine er ice make
it a fittin matc for an online p armacy a u ine a e on wirele
connecti ity

B INTERNET ONLINE P ARMACIE

enerally, internet p armacie operate in a imilar manner to t at of a
p y ical p armacy 1 Once t e internet p armacy recei e an official
pre cription from a p y ician, t e company ip t e p armaceutical to t e
patient, t u a in t e patient t e a le of tra elin to an from t e
p armacy 1 4 ile t i form of online p armacy may e t e mo t
common, it i one of t ree acknowle e cate orie of online

124. Id. at 9
12 . Id. at
12 E Ray or ey & Eric J opol, State of Telehealth, NE EN J ME 1 4, 1 4 July

14, 201
12 . Id.
12 . Id.
129 Lo ett Rockwell, supra note 122, at 9
1 0. Mobile Fact Sheet, E RE E RC C R June 12, 2019 ,
ttp www pewinternet or fact eet mo ile
1 1 n t i tu y, cellp one epen ency wa etermine y t e amount of martp one u er

t at o not a e a tra itional ome roa an er ice Id.
1 2 or ey & opol, supra note 12 , at 1
1 . See a , supra note , at e plainin t at t e oal of many online p armacie i to

accept an i pen e ali pre cription , u t like tra itional p armacie , in a more con enient
fa ion
1 4. See ri a orrey, How to Safely and Legally Buy Drugs from Online Pharmacies,

VERY ELL E L ept , 2019 , ttp www erywell ealt com afely an le ally uyin
ru from online p armacie 2 1 0
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p armacie 1 econ cate ory of online p armacy pro i e online
con ultation in w ic patient merely u mit a ue tionnaire tyle form to
e re iewe y a p y ician w o t en eci e w et er to pre cri e
me icine 1 i econ cate ory of online p armacy may eem imilar to
t i Note olution, ut nota ly, cate ory two p armacie o not in ol e
face to face contact an a e een all ut eliminate ecau e of t e
ille itimate pre cription of ru a e olely on an online ue tionnaire 1

itionally, pro ecution a ain t cate ory two online p armacie a e
een o ucce ful t at, in 200 , Con re amen e t e Controlle
u tance ct to e plicitly pro i it i pen in an i tri utin controlle
u tance a e olely on an online ue tionnaire 1 La tly, t e t ir
cate ory of internet p armacy i known a ro ue internet p armacie ,
w ic ell pre cription ru to anyone, e en t o e wit out pre cription 1 9

Ro ue internet p armacie operate in irect iolation of fe eral an tate
law, an e en ell ru t e Foo an ru mini tration an 140 Not
only will online p armacie pro i e c eaper p armaceutical price w en
com ine wit teleme icine, t e face to face a pect of tele ealt will elp
ac ie e t e muc e ire ecrea e of fe erally illicit ro ue internet
p armacie 141

C W YONLINE P ARMACIE AN TELEME ICINEARE A
PERFECT PARE FOR RU PRICE
of Marc 2019, t e Unite tate a 292 9 million internet

u er 142 e current e timate population of t e Unite tate i 29
million people,14 meanin t at more t an of merican are internet
u er itionally, a of 201 , 9 of internet u in a ult op online,
wit 2 of internet u in a ult oppin online ia t eir mo ile

1 Bet any Lipman, Note, Prescribing Medicine for Online Pharmacies: An Assessment of
the Law and a Proposal to Combat Illegal Drug Outlets, 0 M CR M L REV 4 , 49 0
201
1 . Id. at 0
1 . Id. at .
1 . Id. at 0.
1 9. Id.
140. Id.
141. The Internet Pharmacy Market in 2016, C R FOR FE N ERNE RM C E 1, 2 Jan

201 , ttp afeme online or wp content uploa 201 01 e nternet armacy Market in
201 p f
142. Countries with the Highest Number of Internet Users 2019, ,
ttp www tati ta com tati tic 2 29
num er of internet u er in electe countrie la t i ite Oct 24, 2019
14 . Total Population of the United States 2024, ,
ttp www tati ta com tati tic 2 2 total population of t e unite tate la t i ite Oct
24, 2019
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e ice 144 e rowt of online oppin a outpace rick an mortar
oppin y 1 illion a illu trate y online oppin rowt of 2 4
illion in 201 an rick an mortar rowt of only 19 million 14

e e tati tic in icate a a t ma ority of t e Unite tate population
a e online acce an are more likely to en a e in online purc a e a
oppo e to rick an mortar purc a e Furt ermore, tati tic ow t at
many internet u in merican prefer to op online, a oppo e to in
tore, for t e ake of con enience an pricin 14 it o many people
connecte an oppin i itally, com inin teleme icine an internet
p armacie create an e cellent platform for patient to wirele ly connect
to p y ician , w ile a in t e trip to t e rick an mortar p armacy y
purc a in t eir pre cription ru online

n a ition to a noticea le increa e in mo ile e ice u e, merican
a e em race t e u e of mo ile ealt application , or m ealt 14 e
current e timate market i e for m ealt i 1 4 illion wit it fi e year
pro ection li te at illion 14 e e fi ure repre ent u t a portion of
t e i ital ealt market w ic inclu e m ealt , i ital ealt y tem ,
ealt analytic , an tele ealt 149 Com ine , t e entire Unite tate
i ital ealt market i e timate to e 44 illion wit it pro ecte 2024
aluation at 1 illion 1 0 i pro ecte rowt in alue in icate t at
tele ealt an i ital ealt u e will continue to row a mo ile e ice u e
increa e 1 1

Con enient acce to pre cription ru i one a pect of t e tele ealt
an online p armacy com ination, ut t e main oal of re ucin ru co t
will e ac ie e t rou t e pre cription an marketin of c eaper ru
t rou t e teleme icine an internet p armacy platform Un er t i
propo e olution, a tele ealt company woul enter into a contractual

144. U.S. Online Shopping Reach as of December 2017, by Device, ,
ttp www tati ta com tati tic 09 u online u er oppin reac y e ice la t i ite
Oct 24, 2019
14 . Growth of Grocery Sales for E-commerce and Brick-and-Mortar in U.S. 2017, ,
ttp www tati ta com tati tic 4 rocery ale rowt ecommerce rick an mortar u
la t i ite Oct 24, 2019
14 2 of merican internet u er or er online for t e ake of pricin an con enience a

compare to 1 of merican internet u er t at rarely ne er make online purc a e U.S. Online
User Primary Reasons to Make Online Purchases 2018, ,
ttp www tati ta com tati tic 2 primary rea on internet u er make i ital purc a e
la t i ite Oct 24, 2019
14 . U.S. Digital Health Market Size by Technology Forecast 2014-2024, ,
ttp www tati ta com tati tic 9 94 i ital ealt market i e foreca t unite tate y
tec nolo y la t i ite Oct 24, 2019
14 . Id.
149. Id.
1 0. Id.
1 1. mHealth Market Worth $23 Billion in 2017 and Estimated to Grow at a CAGR of More

than 35% Over the Next Three Years, REU ER pr 1 , 201 ,
ttp www reuter com ran feature enture capital article i 4 40
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partner ip wit an online p armacy i partner ip woul re uire t e
tele ealt p y ician to con ult an ia no e patient ia i eo
conference , a t ey u ually o, ut it woul al o re uire t e p y ician to
u e i or er e t effort to pre cri e lower co t ru from t e partnere
internet p armacy tore e profe ional er ice , pro i e y t e
tele ealt p y ician, woul e reim ur e t rou accepte in urance uc
a Me icare, Me icai , an pri ate in urance companie 1 2 re cription
ru co t coul e pai in t e ame manner a t e aforementione
profe ional er ice 1 or out of pocket ia an online payment y tem e
partner ip woul al o pro i e alarie pai out of t e com ine re enue
from t e teleme icine an online p armacie er ice for t e tele ealt
p y ician in e c an e for t e p y ician loyalty to t e partner ip i
alary woul e calculate a e on fair an rea ona le market tan ar
wit no onu incenti e a e on t e ran or price of t e ru pre cri e
a to a oi tatutory iolation 1 4 e p y ician will e re pon i le for
per onally enterin t eir pre cription into t e online p armacy y tem,
w ic will t en allow t e pre cription to e i pen e i re pon i ility
will pro i e con enience for patient , ut more importantly, it will pre ent
fal ifie pre cription from enterin t e y tem an a oi t e creation of a
ro ue internet p armacy 1 e online p armacy portion of t e
partner ip will, of cour e, maintain an in entory of name ran ru for
ituation w ere t e name ran ru i t e only a aila le p armaceutical
on t e market to treat certain ailment , or if t e name ran manufacturer
a market e clu i ity ia patent 1

e eleme icine Online armacy partner ip will e a le to profit
t rou eal wit eneric ran manufacturer eneric ran
manufacture are likely to e fon of t e i ea t at t e propo e partner ip
pecifically promote eneric ran ru it t e knowle e of t i
promotional c eme, eneric ran manufacture will likely e more
willin to ne otiate a c eaper price for t e partner ip w en t e partner ip
or er in ulk i will make t e alrea y c eaper eneric ran ru 1

e en more affor a le for financially tru lin patient , w ile allowin t e
eleme icine Online armacy partner ip to profit

1 2 Jame Rolan , 17 Best Telemedicine Companies, E L L NE Oct 2 , 201 ,
ttp www ealt line com ealt e t teleme icine companie 1
1 . Id.
1 4. See infra ection V
1 Lipman, supra note 1 , at 0
1 Brown, supra note 4, at 1 9
1 . Id. at 1
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I LE AL ANALY I OF T E TELEME ICINE ONLINE
P ARMACY OLUTION

A ANTI KICKBACK TATUTE AN TARK LAW
e nti ick ack tatute1 wa enacte to pre ent p y ician

remuneration 1 9 For e ample, if a p armaceutical company offere a
p y ician money, port ticket , otel tay , or ot er form of payment in
e c an e for t e p y ician promi e to pre cri e t e company ru to
patient , t e p y ician an t e p armaceutical company woul e
criminally lia le 1 0 tark Law1 1 i e i ne to pre ent p y ician from
referrin t eir Me icare an Me icai patient to entitie wit w ic t e
p y ician or an imme iate family mem er a a financial relation ip 1 2

tark Law i typically implicate w en a referrin p y ician a an
owner ip take in a e i nate ealt er ice uc a a clinical la oratory
or a pre cription ru pro i er 1

On it face, it may eem a t ou t e eleme icine Online armacy
partner ip create a ituation in w ic t e nti ick ack tatute an tark
Law may ea ily e iolate Un er t e nti ick ack tatute, if a
p y ician knowin ly an willfully olicit or recei e any
remuneration irectly or in irectly, e or e i criminally lia le 1 4

y ician workin wit t e eleme icine Online armacy knowin ly
an willfully accept remuneration, ia alary, for t eir pre cription of
p armaceutical li te on t e partner ip we tore itionally, t e
p y ician alarie from t e eleme icine Online armacy e ta li a
financial relation ip 1 Un er tark Law, w ere a financial relation ip
e i t , a p y ician may not make a referral to t e entity wit w ic e or
e a t e relation ip 1 owe er, t e eleme icine Online armacy

woul not iolate t e e law ecau e t ey inclu e e clu ion an afe
ar or t at pro i e a le al an ia le plan for t e partner ip to follow 1

n or er to fall wit in an nti ick ack tatute afe ar or, t e
eleme icine Online armacy mu t raft per onal er ice an

1 nti ick ack tatute, 42 U C 1 20a 2019
1 9 Remuneration i payment, or ome form of con i eration, in e c an e for a er ice A

Roadmap for New Physicians: Fraud and Abuse Laws, U E OF E L N UM N
ERV 201 , ttp oi o compliance p y ician e ucation 01law a p
1 0. Id.
1 1 tark Law i al o known a y ician elf Referral Law or 42 U C 1 9 nn Physician

Self Referral, C R FOR ME C RE & ME C ERV Jan , 201 , 10 9 M ,
ttp www cm o Me icare Frau an u e y ician elfReferral in e tml
1 2 U E OF E L N UM N ERV , supra note 1 9
1 . See id.
1 4 42 U C 1 20a 1 2019
1 42 U C 1 9 nn a 2019
1 . Id.
1 U E OF E L N UM N ERV , supra note 1 9
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mana ement contract 1 etween t e online p armacy an t e p y ician
e e contract mu t inclu e e en co ifie element in or er to ati fy t e

e clu ion 1 9 e a reement mu t 1 e in writin , 2 inclu e t e er ice
to e pro i e y ot partie , pecify t e len t of er ice, if not full
time, 4 a e a term lon er t an one year, in a ance, et an a re ate
compen ation t at conform to fair market alue1 0 an oe not con i er
t e olume or alue of any referral , not promote any u ine
practice in iolation of tate or fe eral law, an pecify t at t e
a re ate er ice ein a ree to are rea ona ly nece ary to run t e
u ine in a u tifia le manner 1 1 e fir t four re uirement are uite
clear cut an , in t i propo e olution, are likely ati fie wit ea e e
fift re uirement call for t e eleme icine Online armacy to ili ently
calculate fair market compen ation Un er t i calculation, t e partner ip
mu t en ure t at it p y ician compen ation e compara le to t at of
ot er p y ician performin t e ame type, uality, an uantity of
er ice 1 2 o ati fy t e i t re uirement, t e partner ip mu t a e
pecific c eck an alance in place to a oi iolatin tate an fe eral
law One uc c eck coul e a irin an out i e lawyer or in ou e
coun el ta ke wit , amon ot er t in , en urin t e u ine o ecti e
are in compliance wit tate an fe eral law 1 not er imilar c eck
coul e t e e ta li ment of a compliance epartment, w ic , in a ition
to en urin compliance wit tate an fe eral law , woul en ure
conformity wit accepta le profe ional, internal, an u ine tan ar 1 4

La tly, t e e ent re uirement can e ati fie y contractin only for
er ice eeme nece ary to t e operation of t e eleme icine Online
armacy e e er ice are likely to inclu e t e re ular acti itie t at

teleme icine companie an online p armacie perform in i i ually, in
a ition to t e referral wit in t e partner ip

e eleme icine Online armacy contracte p y ician coul e
een a employee , t u rai in furt er i ue of po i le nti ick ack
tatute iolation owe er, t e afe ar or of t e tatute inclu e

1 42 C F R 1001 9 2 2019
1 9. Id.
1 0 Fair market alue mean t e alue in arm len t tran action , con i tent wit t e
eneral market alue eneral market alue mean t e price t at an a et woul rin a t e
re ult of bone fide ar ainin etween well informe uyer an eller w o are not ot erwi e in
a po ition to enerate u ine for t e ot er party 42 C F R 411 1 2019
1 1 42 C F R 1001 9 2 2019
1 2 42 C F R 411 1 2019
1 er in R aleyark an, The Attorneys on the Inside: Functions and Goals of In-House

Legal Counsel, B u 9, 201 ,
ttp www american ar or roup youn lawyer pu lication tyl topic in ou e
coun el attorney in i e function oal in ou e le al coun el
1 4. The Role of A Compliance Officer, ROBER L ER 2019 , ttp www ro ertwalter

u a com career a ice t e role of a compliance officer tml
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employee in a one fi e employment relation ip wit t e employer 1

erefore, if t e p y ician un er t e partner ip are eeme to e
employee , a oppo e to contractor for per onal er ice an
mana ement, t en t e eleme icine Online armacy will till fall wit in
an nti ick ack tatute afe ar or

tark Law pro i it p y ician from referrin patient to a e i nate
ealt er ice 1 entity wit w ic t e p y ician a a financial
relation ip 1 financial relation ip inclu e a compen ation
a reement,1 a woul e pre ent in t e eleme icine Online armacy
partner ip owe er, like t e nti ick ack tatute, tark Law pro i e
e ception for one fi e employment relation ip an per onal er ice
arran ement 1 9 f t e relation ip etween t e p y ician an t e online
p armacy i eeme to e t at of employment, t en t ree con ition mu t
e met 1 t e er ice performe mu t e i entifia le, 2 t e amount of
remuneration mu t e con i tent wit fair market alue an not take into
account t e amount an alue of any referral , an t e compen ation
pro i e mu t e con i ere rea ona le e en if no referral are ma e 1 0

tark Law applie a trict lia ility tan ar , w ic mean t ere i no
re uirement of a men rea1 1 to e ta li a iolation 1 2 e trict lia ility
tan ar may eem to increa e t e ri k of non compliance owe er, t e
t ree con ition , et fort in t e tatute, are ea ily met if one i to look ack
to t e nti ick ack afe ar or e re uirement for t e tark Law
e clu ion are al o co ere ia t e nti ick ack e clu ion e
eleme icine Online armacy mu t i entify t e re pon i ilitie of t e

p y ician , calculate t e p y ician alarie a e on fair market tan ar ,
an t e alary mu t e con i ere rea ona le an not account for referral
ma e u , if t e eleme icine Online armacy fall wit in t e
aforementione nti ick ack afe ar or , t en t e partner ip i likely to
a oi a iolation of tark Law a well

f, on t e ot er an , t e p y ician relation ip wit t e online
p armacy more clo ely re em le a per onal er ice arran ement, t en i
con ition , un er tark Law, mu t e met 1 t e arran ement mu t e in
i ne writin an pecify er ice to e co ere , 2 t e arran ement mu t

1 42 C F R 1001 9 2 i 2019
1 tark Law pecifie ten e i nate ealt er ice For t e purpo e of t i note, focu
oul e place on t e nint e i nate ealt er ice outpatient pre cription ru 42 C F R

411 1 1 i 2019
1 42 U C 1 9 nn a 2019
1 . Id. at a 2 B
1 9 42 C F R 411 c 2011 42 C F R 411 2019
1 0. Id. at c
1 1 Men rea refer to criminal intent Mens Rea, LE L NFO N ,
ttp www law cornell e u we men rea la t i ite No 20, 201
1 2 B RRY R FURRO E L , E L L C E , M ER L , N ROBLEM 10
ri e t e 201
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pecifically i entify t e er ice furni e y t e p y ician, t e
a re ate amount of er ice mu t e rea ona ly nece ary for t e
u ine purpo e , 4 t e a reement e no orter t an one year, t e
compen ation mu t e con i tent wit fair market alue, an t e
er ice pro i e o not iolate tate or Fe eral law 1 e e con ition
are trikin ly imilar to t o e co ifie in t e nti ick ack afe ar or
imilar to an employment relation ip, if all re uirement for per onal
er ice arran ement are met in t e ame manner a t e nti ick ack afe
ar or , t en a tark Law iolation i likely to e a oi e erefore, if t e
eleme icine Online armacy a i e y t e e clu ion co ifie in t e
nti ick ack an tark Law tatute , t en t e partner ip will a ert
tatutory iolation

B IPAA AN PRI ACY I UE

e eleme icine Online armacy mu t comply wit t e re ulation
of t e ealt n urance an orta ility an ccounta ility ct
ecau e t e partner ip pro i e ealt care an tran fer ealt information
ia an electronic platform 1 4 Bot p armacie an tele ealt companie are
co ere entitie un er ,1 meanin t e teleme icine company an
online p armacy woul alrea y e in compliance wit prior to any
formation of a partner ip till, a po i ly lar er le al ri k to ealt
pri acy i t e an er of ata reac e

Many pri acy law an company policie a e een enacte to protect
con umer pri acy ot online an offline 1 ile numerou , t e e law
an policie o not co er all pri acy ri k , an many fail to pro i e proper
notice or un er tan in to con umer a to w at information i protecte 1

itionally, wit re pect to t e in i i ual company policie , t e policie
are more akin to corporate i claimer , rat er t an con umer
uarantee 1 Many company policie an enacte law focu on t e
intentional relea e of ata,1 9 ut many eem to ne lect unintentional
relea e or ata reac e i pri acy ri k woul e of reat concern to t e
patient of t e eleme icine Online armacy ecau e t e patient woul
e protecte a ain t intentional ata relea e, ut t ey woul eem to a e
no reme y for unintentional relea e Fortunately, an important le al ift i
takin place t at woul allow for e en reater protection of con umer an

1 42 C F R 411 2019
1 4 4 C F R 1 0 102 a 2019
1 4 C F R 1 0 00 2019
1 Lin ey Barrett, Model(ing) Privacy: Empirical Approaches to Privacy Law &

Governance, N CL R EC L J 1, 10 11 201
1 . Id. at 1 1
1 . Id. at 1
1 9. Id. at 10 11
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patient information 190 California recently pa e a pri acy law t at will
allow patient , a con umer , to ue for ata reac e 191 Many ot er tate
are likely to follow California e ample ecau e t e ol en tate a
in pire ot er lawmaker wit many of it pro re i e act 192 i law, if
enacte t rou out t e Unite tate , woul allow patient of t e
eleme icine Online armacy to reco er for unintentional relea e of
ata, pro i in an e tra layer of a urance 19 itionally, t e
eleme icine Online armacy woul likely ee t i pri acy law a an

incenti e to pro i e more effecti e an numerou uttre e a ain t ata
leak , t u pro i in reater le al protection for t e partner ip, in a ition
to pro i in reater pri acy protection for it patient 194

C LE AL BARRIER AN T EREIMBUR EMENTMO EL

n i ue facin t e propo e eleme icine Online armacy i t e
e tent to w ic Me icare an Me icai will reim ur e it co t 19 i
i ue a a reater impact on t o e u in Me icare a a reim ur ement
y tem ecau e Me icai i ilent in re ar to cate ori in tele ealt a a
i tinct er ice, an t e Center for Me icare an Me icai er ice
CM promote fle i ility in reim ur in tele ealt t rou Me icai 19

On t e ot er an , CM i more reluctant to reim ur e tele ealt
companie t rou Me icare for er ice ot er t an t o e u e for irect
communication, uc a monitorin y tem 19 itionally, limitation on
reim ur ement a e een et t at create an eli i le patient population
19 o e wit in t e eli i le population, a patient mu t, amon ot er

factor , li e a certain i tance away from me ical facilitie an e enrolle

190 Natalie erman, How California Is Changing the US, BBC NE Oct 1 , 201 ,
ttp www c com new u ine 4
191. Id.
192. Id.
19 . Id.
194. Cf. illiam illiam , Note, On the Clock, Best Bet to Draft Cyberdefensive Linemen:

Federal Regulation of Sports Betting from a Cybersecurity Perspective, 1 BROO J COR F N
& COM L 9, , 2019 e plainin ow ata protection an cy er ecurity are rowin an
important concern for na cent in u trie in t eir attempt to ain le itimacy an con umer
confi ence
19 C arle ownley & Rac el Yalowic , Improving Behavioral Health Access & Integration

Using Telehealth & Teleconsultation: A Health Care System for the 21st Century, N L C
FOR E L OL Y 1, 4 No 201 , ttp na p or wp
content uploa 201 11 eleme icine1 p f
19 More fle i ility i likely a ociate wit Me icai ecau e tate contri ute to t e

Me icai y tem a oppo e to t e completely Fe eral Me icare y tem ince eac tate a it
own reim ur ement c eme, fle i ility i re uire to accommo ate eac tate policy on
teleme icine reim ur ement See id.
19 . Id.
19 Latoya oma & ary Capi trant, 50 State Telemedicine Gaps Analysis: Coverage &

Reimbursement, M ELEME C NE N 1, Jan 201
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in t e correct payment plan 199 e e limitation woul compoun t e
i ue facin t e eleme icine Online armacy ecau e many patient
woul not recei e full in urance co era e, or e en ualify for any in urance
co era e 200

wenty nine tate a e ma e an attempt to com at t e limitation on
reim ur ement y enactin law re uirin pri ate in urance companie to
reim ur e teleme icine er ice in t e ame manner a er ice pro i e y
rick an mortar p y ician office 201 eleme icine companie a e al o
re pon e y contractin irectly wit employer to pro i e all tele ealt
er ice for a et fee 202 ile t e e pri ate in urance law an t e irect
contractin wit employer impro e t e tele ealt reim ur ement y tem,
t ey o not c an e Me icare reluctance to co er all teleme icine
er ice 20 e e c an e in tate pri ate in urance law an teleme icine
employer contractin eem to create an optimi tic elief t at Me icare will
e entually pro i e reim ur ement for tele ealt er ice in t e ame
manner t at it oe for rick an mortar p y ician office Be t at a it
may, for t e time ein , many Me icare eneficiarie may e reluctant to
utili e t e eleme icine Online armacy ecau e of t e limitation on
reim ur ement

A COMPARABLE COMPANY RO
One company ucce fully u in a u ine mo el imilar to t i Note

propo e olution i Ro, an online p armacy t at peciali e in erectile
y function, air lo , premature e aculation, col ore , an enital erpe
for men 204 Ro al o focu e in eyela lo , e i ue , an leep i ue for
women,20 a well a mokin ce ation for men an women 20 Un er t e
Ro platform, a patient pro i e i or er me ical i tory, communicate
wit a p y ician ia online me a in or i eoconference, t en, if t e
p y ician eem accepta le, a pre cription i pro i e 20 e irect
communication an online pre cri in of me icine i imilar to t e
eleme icine Online armacy mo el, ut Ro i , in ome way ,

noticea ly ifferent from t i Note propo e olution e main
ifference i t at Ro only pro i e pre cription for limite ailment ,20 a
oppo e to t e ariou ot er pre cription t at woul e a aila le to

199. Id.
200. See id.
201. Id. at , 29 9.
202 Lo ett Rockwell, supra note 122, at 41
20 . Id. at 40
204. FAQ, ROM N, ttp www etroman com fa la t i ite ept , 2019
20 . Frequently Asked Questions, RORY, ttp www ellorory com fa la t i ite ept ,

2019
20 . FAQ, ERO, ttp uitwit ero com fa la t i ite ept , 2019
20 ROM N, supra note 204
20 . Id.
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patient t rou t e eleme icine Online armacy itionally, Ro i
merely a upplement to a patient re ular ealt plan an oe not er e a
t e patient primary p y ician 209 i Note propo e olution woul
er e a a patient primary care center an woul a e t e a ility to
pre cri e me ication for ariou ailment an con ition , inclu in t o e
co ere y Ro ile Ro perform only a fraction of w at t e
eleme icine Online armacy woul pro i e, it i a reat mall cale

in icator of t e ia ility an profita ility210 of t i Note propo e
olution

CONCLU ION
eleme icine Online armacy partner ip i a po i le mean to

ri e own p armaceutical ru price e partner ip woul pro i e
reater acce to i er uality ealt care, w ile impro in market
competition amon p armaceutical companie i increa e in market
competition can e ac ie e t rou eleme icine Online armacie
promotin eneric ran ru in or er to attract all patient , e pecially t e
one t at a e een tru lin to meet t e co t of name ran pre cription
ru f ucce ful in creatin reater market competition, t en
eleme icine Online armacie will compel name ran p armaceutical

companie to lower t eir price in or er to compete wit t e eneric ran
price , an e en e promote t rou teleme icine online p armacie , if
price are eeme affor a le itionally, afe uar a ain t poorly
mana e or ille al online p armacie will promote t e u e of teleme icine
online p armacie , w ile pro i in patient wit information a out t e
mo t reputa le we ite 211 Not only o afe uar , uc a t e Center for
afe nternet armacie , pro i e erification for online p armacie , ut
t ey pro uce report an lo up ate pertainin to t e e t an fair online
p armacie a well a t e wor t, an likely ille al 212 f eleme icine
Online armacie can effecti ely na i ate t e le al re uirement impo e
on ealt care companie 21 an promote lower price p armaceutical , t en
financially tru lin patient are likely to recei e impro e acce to care
an lower pre cription price

209. Id.
210 Jo Con tine, Erectile Pharmacy App Roman Raises $88M to Launch ‘Quit Smoking’ Kit,
EC CRUNC ept 1 , 201 , ttp tec crunc com 201 09 1 roman ero uit mokin
notin t at Ro Roman ealt for men a a re enue run rate in t e 10 of million of
ollar
211. Mission, Goals & Objectives, C R FOR FE N ERNE RM C E ,
ttp afeme online or w o we are mi ion oal o ecti e la t i ite u , 2019
212. Id.
21 . See 42 U C 1 20a 2019 42 U C 1 9 nn 2019
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