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COMPLIANCE OFFICER PER ONAL
LIABILITY, PROTECTION , AN PO TURE

Jennifer M. Pacella*

AB TRACT
This Symposium Article will explore the evolving nature of the

regulatory and enforcement landscape as it pertains to compliance officers,
specifically regarding their susceptibility to personal liability. It will
examine the posture of compliance officers in three contexts: i) as a
possible target for enforcement activity by regulators; ii) as a quasi-
professional subject to a current regime of “non-regulation”; and iii) as an
employee in need of ample whistleblower protections, each of which create
implications for a compliance officer’s risk of personal liability and
protections as a constituent of the organization monitored. After
considering the current guidance surrounding enforcement activity against
chief compliance officers by regulatory agencies like the Securities and
Exchange Commission (SEC) and Financial Crimes Enforcement Network
(FinCEN), this Article will examine the lack of professional regulation of
compliance officers and the various ways in which this poses liability risks,
especially in instances where a compliance officer’s work overlaps with
that of other regulated professions. Finally, this Article will analyze
whistleblowing law developments interpreting the Dodd-Frank Act,
particularly through the lens of how such developments affect compliance
officers as potential employee-whistleblowers navigating issues of
workplace culture and pressures from management.

INTRO UCTION
ttention from in u try profe ional , c olar , an commentator

a out t e crucial role of compliance officer in facilitatin optimal
or ani ational o ernance a i nificantly increa e in recent year 1

ile t i ri e in prominence a create eneficial con e uence for
compliance officer , uc per on a e al o e perience a ei tene ri k
of per onal lia ility, particularly in li t of increa e enforcement acti ity
y re ulator like t e ecuritie an E c an e Commi ion EC an

Jennifer M acella i an i tant rofe or of Bu ine Law an Et ic at n iana
Uni er ity, elley c ool of Bu ine e aut or woul like to t ank Miriam Baer an
Jame Fanto for t e in itation to pre ent t i article a part of t e annual ympo ium of t e
Brooklyn Journal of Corporate, Financial & Commercial Law, an al o t ank t e ariou
ympo ium participant for t eir fee ack
1 Jame Fanto, Advising Compliance in Financial Firms: A New Mission for the Legal

Academy, BROO J COR F N & COM L 1, 1 2, 1 201 i cu in t e rowt of t e
compliance in u try an compliance officer po ition see, e.g , eoffrey ar on
Miller, Compliance: Past, Present and Future, 4 U OL L REV 4 , 4 201 i cu in t e
increa in importance of t e compliance officer role in recent year
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Financial Crime Enforcement Network FinCEN 2 Enforcement acti ity
of t i kin a re ulte from t e willin ne of re ulator an pro ecutor
to ol compliance officer per onally lia le for t e compliance iolation
an infraction of t e or ani ation t at t ey monitor a re ult, many
compliance profe ional an commentator a e e pre e appre en ion
a out t e c illin effect uc enforcement acti ity a on t e compliance
profe ion a a w ole, t u lea in to t e concern t at many ualifie
in i i ual coul e i coura e from enterin t e fiel alto et er ue to
t e ri k of per onal lia ility 4 a mean to allayin ome of t e e fear ,
t i ympo ium article a e e recent EC ui ance t at pro i e muc
nee e irection a to t e appropriatene of initiatin enforcement action
a ain t compliance officer On a roa er cale, t i rticle t en con i er
ow t e current non re ulation of compliance officer may e more
pre in t an t e t reat of re ulatory enforcement acti ity, i en t e
in erent ri k t at tem from a lack of any profe ional o er i t Finally,
t i rticle e amine t e po ture of compliance officer a employee of
t eir or ani ation an t e way in w ic t eir nee for tron retaliation
protection are t reatene y recent e elopment in w i tle lowin law,
pecifically in in tance w en compliance officer are al o wearin t e ual
at of in i e coun el

I COMPLIANCE OFFICER & RE ULATORY ENFORCEMENT
ACTI ITY
n recent year , re ulatory enforcement acti ity a ain t compliance

officer for t e compliance failure of t eir or ani ation a nota ly
increa e e penaltie impo e upon compliance officer in t e e action
run t e amut from fine to in unction a ain t continuin to work a
compliance profe ional uc enforcement acti ity a ten e to ari e
more commonly in ituation in ol in iolation of t e Bank ecrecy ct

2 Court E olum ic, “The Big Chill”: Personal Liability and the Targeting of Financial
Sector Compliance Officers, 9 N L J 4 , 1 201 Brian L Ru in & my u, #CCOs
GoingViral: An Analysis of SEC and FINRA Enforcement Actions Against Compliance Officers,
July u 201 R C COM L NCE N R M M FOR E EC N U RY 11 201 see,
e.g , o E ret, SEC Case Against Outsourced CCO Highlights Personal Liability Risk,
REU ER ept , 201 , 2 4 M , ttp www reuter com article c finre cco per onal
lia ility ec ca e a ain t out ource cco i li t per onal lia ility ri k i U CN1B 2O1

. See E ret, supra note 2
4 olum ic, supra note 2, at 4 See also u an Lor e Martin, Compliance Officers: More

Jobs, More Responsibility, More Liability, 29 NO RE ME J L E C & UB OL Y 1 9, 1 9
201 e pre in t e increa in concern amon compliance profe ional of per onal lia ility
for t e action of t eir entitie

olum ic, supra note 2, at 1
. See, e.g , U ep t of rea ury ai er, No CV 1 1 1 B , 201 L

10 940, at 1 Minn Jan , 201 Luke rompeter, Summary Narrative of Chief Compliance
Officer Liability, M U BU L REV 41, 4 4 201 i cu in t e ariou penaltie
impo e a ain t compliance officer
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B or in tance of anti money laun erin For e ample, oma
ai er, t e former c ief compliance officer of Money ram nternational,
nc , incurre a 1 million per onal ci il penalty after FinCEN ucce fully
rou t an enforcement action a ain t im in 201 for i alle e willful
failure to en ure t at t e company a implemente an maintaine an
effecti e B compliance pro ram an faile to punctually file u piciou
acti ity report wit t e a ency Money ram, t e company it elf, entere
into a eferre pro ecution a reement wit t e epartment of Ju tice
w ere y t e company a mitte lia ility for participation in frau ulent
c eme to in uce u ine , a well a iolation of t e B 9 e FinCEN
action le to ai er a mittin an acceptin re pon i ility for ariou
compliance weakne e t at facilitate t e company iolation 10 ai er
e entually ettle t e c ar e a ain t im y a reein to a 2 0,000 fine
an an in unction from performin any compliance utie for t ree year 11

e tatement t at emer e from pro ecutor an re ulator in ol e
in Haider emon trate t e rowin perception of compliance officer a
e ential partner of law enforcement an re ulatory a encie in t e
etection of frau an ot er wron oin 12 uc , re ulator are
increa in ly keen to ol compliance officer accounta le for failin to
rin to li t non compliant e a ior an iolation of t e law

Compliance profe ional occupy uni ue po ition of tru t in our financial
y tem en t at tru t i roken, it i important t at we take action o
t at t e reputation of t ou an of talente compliance officer are not
imini e y any one in i i ual outlyin e re iou action
ol in t e compliance officer per onally accounta le tren t en t e

compliance profe ion y emon tratin t at e a ior like t i i not
tolerate wit in t e rank of compliance profe ional 1

. See Ro ert elro , Personal Liability Exposure for AML Compliance Officers: Lessons
from Haider, BLOOMBER BN ept , 201 , ttp new loom er law com corporate
law per onal lia ility e po ure for aml compliance officer le on from ai er i cu in
recent enforcement action a ain t compliance officer in t e anti money laun erin in u try
olum ic, supra note 2, at 1 i cu in action a ain t compliance officer in t e B

conte t
. Haider, 201 L 10 940, at 1
9. Id. part of t i a reement, Money ram a ree to forfeit 100 million an ire a

o ernment appro e in epen ent compliance monitor See olum ic, supra note 2, at 9
i cu in t e c ar e a ain t Money ram an ai er See also 1 U C 1 1 2014
outlinin re uirement of t e B
10 re Relea e, ep t of Ju tice, ctin Man attan U ttorney nnounce ettlement of

Bank ecrecy ct uit ain t Former C ief Compliance Officer at Money ram For Failure to
mplement an Maintain an Effecti e nti Money Laun erin ro ram an File imely R
May 4, 201 , ttp www u tice o u ao ny pr actin man attan u attorney announce
ettlement ank ecrecy act uit a ain t former
11. Id.
12. Id.
1 re Relea e, ep t of Ju tice, supra note 10.
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t e e wor con ey, re ulator a e tri e to et an e ample for
compliance per onnel of t e peril of non effecti e compliance pro ram
y ar ly penali in t o e w o a e faile to pre ent lar e cale frau or
i nificant iolation of t e law wit in t eir or ani ation 14 uc
entiment are con i tent wit t e tra itional notion t at compliance
officer occupy t e fir t line of efen e in t e compliance function y
tan in on t e front line of an or ani ation to etect, a re , an a oi
future in tance of wron oin , frau , or ot er iolation of t e law 1 From
uc a role, t e compliance officer ol a po ition of ot power an
ulnera ility owe er, t e mo t recent re ulatory perception of
compliance officer po ition t em not at t e fir t line of efen e, a place in
w ic employee an mana er are ar ua ly e t poi e to i co er an
ele ate pro lem , ut rat er at t e econ line of efen e, w ere
compliance officer can work to reme iate t e i ue fir t note in t e front
line an t en furt er pre ent t em 1

e uptick in enforcement acti ity a ain t compliance officer in recent
year a i en ri e to w at may e e cri e a a palpa le en e of
appre en ion amon t e me ia, commentator , an compliance officer
t em el e 1 ain t t i ack rop, ome ource a e claime t at not

14 E ret, supra note 2 notin t e i nificant increa e in re ulatory action a ain t
compliance officer t at ol t em per onally lia le See, e.g , atty e rani, Do Compliance
Officers Have a Growing Target on Their Backs? COM L NCE & ENF ept 2 , 201 ,
ttp wp nyu e u compliance enforcement 201 09 2 o compliance officer a e a rowin
tar et on t eir ack i cu in t e rowin tren of per onal lia ility for compliance officer
ue to ei tene re ulatory action See also i ciplinary rocee in at , ep t of Enf t
e i Capital Corp , mule it & Mc enna, Or er cceptin Offer of ettlement, No

201102 001 u , 201 ettlin an action etween compliance officer an F NR for
t e officer alle e failure to e ta li an enforce a uper i ory y tem wit in e i , a retail
an in titutional roker ealer, t at wa rea ona ly e i ne to en ure compliance wit EC
re i tration of ecuritie an for failin to etect an in e ti ate re fla relatin to u piciou
acti ity

1 . See re Relea e, Fin Crime Enf t Network, FinCEN e e 1 Million enalty an
eek to Bar Former Money ram E ecuti e from Financial n u try ec 1 , 2014 ,
ttp www fincen o new new relea e fincen a e e 1 million penalty an eek ar
former money ram e ecuti e tatement of former NY U ttorney reet B arara
C ompliance officer perform an e ential function in our ociety, er in a t e fir t line of

efen e in t e fi t a ain t frau an money laun erin
1 . See, e.g., e ter eirce, Commi ioner, U ec & E c Comm , Co tume , Can y, an

Compliance Remark at t e National Mem er ip Conference of t e National ociety of
Compliance rofe ional Oct 0, 201 , ttp www ec o new peec peec peirce
10 01 i cu in ow eit er t e firm internal au it function will tep in to c eck t e
re pon i ilitie of all con tituent or t e EC will o o it elf t rou a colla orati e proce
etween re ulator an o erne entity a a t ir line of efen e
1 awn Cau ey,Who Should Have Personal Liability for Compliance Failures?, B

B N N J u 1 , 201 , ttp ankin ournal a a com 201 0 w o oul a e per onal
lia ility for compliance failure Ben i ietro, SEC Action Stirs Concerns Over Compliance
Officer Liability, LL J June 24, 201 , 1 0 M , ttp lo w com ri kan compliance
201 0 24 ec action tir concern o er compliance officer lia ility Rac el Loui e
En i n, How Compliance Officers Can Limit Personal Liability, LL J Jan 0, 201 , 1 4
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only a t ere een a recent noticea le increa e in t e attrition of enior
compliance officer , ut potential ri in tar in compliance a e e un to
con i er alternati e career pat 1 n 201 , t e National ociety of
Compliance rofe ional N C , a non profit mem er ip or ani ation
of ecuritie in u try profe ional e icate to er in an upportin
compliance official in t e financial er ice in u try in t e U an
Cana a, wrote a letter to t e former EC irector of Enforcement,
n rew Cere ney, e pre in concern o er t e increa in lia ility of

compliance officer 19 n t e letter, N C e cri e compliance officer a
crucial in trument of in e tor protection w o o not nee t e t reat of
enforcement action to o t eir o well 20 N C primary concern wa
t at t e lia ility tan ar impo e upon compliance officer woul
effecti ely ecome t at of ne li ence, rat er t an intentional con uct,
t ere y re ultin in fin in t at a compliance officer should have known
t at etter proce ure or u ment coul a e pre ente t e primary
iolation committe y t e or ani ation 21 N C re ue te t at t e EC,
a a matter of policy, ecline to rin any procee in a ain t compliance
officer a e on any kin of ne li ence t eory, w ic i o amena le to
lia ility y in i t, an , in tea , re ort to enforcement acti ity a ain t
t em only w en t ey a e committe intentional or reckle e a ior 22
e N C concern wa centere aroun w at i e cri e a a

fun amental policy ue tion of w et er enforcement action a ain t
compliance officer will moti ate t em to reater i ilance or ri k a
emorali in elief t at e en e erci in t eir e t u ment will not protect
t em from t e ri k of a career en in enforcement action 2

n an Octo er 201 opinion, t e EC re iewe an up el a Financial
n u try Re ulatory ut ority F NR i ciplinary action impo in

M , ttp lo w com ri kan compliance 201 01 0 ow compliance officer can limit
per onal lia ility see, e.g., olum ic, supra note 2, at 0 1

1 . See olum ic, supra note 2, at 49 citin ot a Fe ruary 201 article in t e Wall Street
Journal reportin t at t e num er of enior ank compliance e ecuti e w o a left t eir o
in 201 wa t ree time reater t an in 2014 an a ur ey of C ief Compliance Officer of pu lic
companie , of w ic i ty percent ai t ey woul t ink more carefully a out future role t ey
mi t con i er i en t e ri k of per onal lia ility

19 Letter from Li a Cro ley, E ec ir , Nat l oc Compliance rof l , to n rew
Cere ney, ir of Enf t, U ec & E c Comm u 1 , 201 , ttp mf f or
ima e uploa lo file N C Cere neyLetter p f

20. Id.
21. See id. emp a i a e citin n t e Matter of F Financial i ory Mana ement

Enterpri e , nc , mini trati e rocee in File No 1 91 June 1 , 201 In re BlackRock
i or , LLC, mini trati e rocee in File No 1 01 pril 20, 201 In re oma R

elaney an C arle Yancey, mini trati e rocee in File No 1 nitial eci ion,
Marc 1 , 201

22 Letter from Li a Cro ley, E ec ir , Nat l oc Compliance rof l , to n rew
Cere ney, ir of Enf t, U ec & E c Comm u 1 , 201 , ttp mf f or
ima e uploa lo file N C Cere neyLetter p f

2 . Id.
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anction a ain t a C ief Compliance Officer CCO 24 n t e opinion, t e
EC offere a fruitful e amination of t e ariou factor it woul con i er
in eterminin w et er to impo e lia ility on compliance officer 2 e
EC acknowle e t at compliance officer play a ital role in it
re ulatory framework, w o e role i comple an often face wit
ifficult c allen e 2 e EC rationale for up ol in t e lia ility i

analytically i nificant ere, t e compliance officer acte latantly y
i norin re fla , repeate ly failin to perform i a ic compliance
utie , an failin to rea ona ly maintain an re iew compliance y tem 2

i opinion i nota le ecau e t e EC e pre e it eneral iew t at
oo fait u ment of c ief compliance officer ma e after rea ona le

in uiry an analy i oul not e econ ue e , e en if uc eci ion
turn out to e pro lematic wit in i t 2 uc , t e EC
acknowle e t at ne li ence relate offen e will e non actiona le

ile notin t at a fin in of lia ility a ain t CCO woul alway e fact
eterminant, t e EC e pre e t at only certain matter type oul
ictate a trai tforwar etermination re ultin in per onal lia ility e e
matter type woul inclu e in tance in w ic a CCO commit
wron oin , attempt to co er up wron oin , or fail to meanin fully
implement compliance pro ram 29

i EC opinion i al o nota le in t at it take t e po ition t at
compliance profe ional oul not e con i ere uper i or merely
ecau e of t eir compliance role 0 Rat er, t e opinion i li t t e
uper i ory re pon i ilitie of t e C ief E ecuti e Officer CEO ,
emp a i in t at CEO of rokera e firm are re pon i le for compliance
unle an until t at function i rea ona ly ele ate to anot er 1 E en if
t e compliance re pon i ility i o ele ate , CEO a e a continuin uty
to follow up an re iew t e ele ate aut ority of compliance per onnel
to make ure it i ein properly carrie out 2 e perception t at t e CCO
oe not po e a e facto uper i ory role a een a popular point of

24. In re a eu J Nort for Re iew of i ciplinary ction aken y F NR , Relea e 4
4 00 Oct 29, 201
2 . Id.
2 . Id.
2 . Id. at 11
2 . Id. at 12
29. Id.
0. Id. at 11 citin utfruen , E c an e ct Relea e No 4 1 4, 1992 L 2 , at 1

ec , 1992 E mployee of rokera e firm w o a e le al or compliance re pon i ilitie o
not ecome uper i or olely ecau e t ey occupy t o e po ition

1. Id. at 12
2. Id. at 1 citin Ca tle ec Corp , E c an e ct Relea e No 9 2 , 199 L 4 , at 4

Jan , 199 t i not ufficient for t e per on wit t e o erarc in uper i ory re pon i ilitie
to ele ate uper i ory re pon i ility to a u or inate, e en a capa le one, an t en imply wa
i an of t e matter until a pro lem i rou t to i attention mplicit i t e a itional
uty to follow up an re iew t at ele ate aut ority to en ure t at it i ein properly
e erci e
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contention for many year amon commentator an o er er ile t e
EC a een con i tently clear on it po ition t at compliance per onnel
o not ecome uper i or merely ecau e t ey occupy role in t e
compliance function, 4 it i important to recall t at uc action are alway
fact pecific an uper i ory lia ility i likely to apply if t e CCO i foun
to a e po e e t e nece ary e ree of re pon i ility an aut ority to
irectly impact t e e a ior of t e in i i ual , employee , or ot er
con tituent of an or ani ation w o may a e unlawfully acte

EC taff a al o een e cee in ly ocal in emp a i in t e ame
type of cautionary framework a ain t impo in lia ility on compliance
officer e o erw elmin ma ority of ca e t at t e EC a rou t
a ain t CCO in ol e ituation in w ic uc per on cro e a clear line
y en a in in affirmati e mi con uct or o tructin re ulator , or w o
wore multiple at e reference to compliance officer wearin
multiple at i inten e to compri e t o e w o er e imultaneou ly a
CEO, C ief Financial Officer CFO , or ot er po ition wit in an entity t at
coul create confu ion or an en ance lia ility ri k ue to t e cro in o er
of profe ional re pon i ilitie etween i cipline EC Commi ioner
e ter eirce, at a 201 N C conference, ec oe t e e concern e

e plaine t e complication of compliance officer w o wear multiple at
at t e firm an t e importance of elineatin re pon i ilitie in t e
compliance function, e pecially etween t e CCO an CEO role 9

Furt ermore, eirce warne of t e an er w en t i kin of line lurrin
occur i t may not e clear w at at omeone i wearin w en a iolation
occur , t ere y lea in to an increa e likeli oo t at per onal lia ility
a ain t a compliance officer will en ue 40 t e ne t art e plore , t e lack

. See Martin, supra note 4, at 1 9 notin t at t e i ue of w et er a c ief compliance
officer i a uper i or an a fulfille uper i ory re pon i ilitie rea ona ly a e een t e
mo t contentiou i ue for more t an twenty year

4. See, e.g., Frequently Asked Questions About Liability of Compliance and Legal Personnel
at Broker-Dealers Under Sections 15(b)(4) and 15(b)(6) of the Exchange Act, U EC & E C
COMM ept 0, 201 ,
ttp www ec o i i ion marketre fa cco uper i ion 09 01 tm Mon on, n e tment
Company ct Relea e No 2 2 , 200 L 2 4441, at June 0, 200 uff, E c an e ct
Relea e No 2901 , 1991 L 29 1, at 4 Mar 2 , 1991

. See utfruen , E c an e ct Relea e No 4 1 4, 1992 L 2 , at 1 ec ,
1992 see also Martin, supra note 4, at 190 i cu in t e ariou t eorie of uper i ory
re pon i ility an ow t e EC a interprete t em for compliance officer

. See n rew Cere ney, ir , i of Enf t, U ec & E c Comm , eynote re at
t e 201 National ociety of Compliance rofe ional , National Conference No 4, 201 ,
ttp www ec o new peec keynote a re 201 national ociety compliance prof
cere eney tml

. Id.

. Id. i cu in one ca e in w ic t e EC c ar e a c ief compliance officer w o wa
imultaneou ly a co portfolio mana er w o a affirmati ely mi le t e fun a mini trator an
au itor a out a et alue

9 eirce, supra note 1
40. Id.
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of compliance officer re ulation y any i tinct profe ional o ernin
o y facilitate t i u cepti ility to per onal lia ility an make it more
likely t at compliance officer may iolate t e profe ional i ciplinary
rule of ot er i cipline into w ic t ey may cro o er

II T E NON RE ULATION OF COMPLIANCE OFFICER
en t e line are lurre etween t e compliance function an ot er

critical function in an or ani ation, compliance officer are ulnera le to
per onal lia ility in way t at are fun amentally ifferent from t e EC or
F NR impo e i ciplinary action i cu e in art i ulnera ility
peak to t e roa er an furt er reac in i ue of compliance officer
o erall profe ional re ulation Numerou compliance officer , e pecially
in maller entitie , are al o re pon i le for function out i e of t eir
compliance role an commonly em o y t e ual function of compliance
officer an eneral coun el 41 e focu of t i rticle i not to e cri e t e
conflict of intere t an ot er ten ion in erent w en t e compliance
function o erlap wit anot er or ani ational function, a e eral ot er
aut or a e alrea y e plaine ,42 ut to e li t on a lar er ue tion t at
peak to t e root of a compliance officer potential for lia ility t at i ,
w o e actly re ulate compliance officer

it tan , t ere i currently no o ernin o y or entity, neit er
tate, fe eral, nor ot erwi e, t at re ulate t e profe ional con uct or
action of compliance officer e a ence of any kin of re ulatory
framework in t i conte t i pro lematic for compliance officer , a it i e
ri e to a u cepti ility to per onal lia ility ecau e clear e pectation an
ui eline for profe ional e a ior are alto et er lackin ere y, t i
lur line etween t e role an utie of compliance officer an t at of
ot er con tituent wit in an or ani ation rofe or Jame Fanto a
acknowle e , t e failure to un er tan t e i tinction etween t e role
of ariou partie in or ani ational conte t create ri k of icariou
lia ility 4 e e ri k tem from t e perception t at compliance officer
may e e ecuti e t em el e w o are re pon i le for t e wron oin of

41. See generally my E utc en , Wearing Two Hats: In House Counsel and Compliance
Officer, 29 CC OC E 2011 i cu in t e many compliance officer w o are al o
eneral coun el of or ani ation aul E Mc real, Corporate Compliance Survey, 1 BU L
22 , 2 1 201 i cu in t e conflict t at emer e w en t e CCO i al o t e CEO

42 onal C Lan e oort, Getting (Too) Comfortable: In-House Lawyers, Enterprise Risk,
and the Financial Crisi , 2012 L REV 49 , 00 2012 notin t e e ate a to w et er t e
compliance function oul e eparate from t e le al function See, e.g., Mic ele e tefano,
Creating A Culture of Compliance: Why Departmentalization May Not Be the Answer, 10

N BU L J 1, 1 2014 i cu in t e pro an con of eparatin t e compliance
an le al function

4 Jame Fanto, The Uncertain Professional Status of Compliance, F N NC L
COM L NCE UE , CONCERN , N FU URE REC ON , Maria rom ia apar i
e , 2019
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t e or ani ation a ent , rat er t an in epen ent profe ional w o offer
a ice an ui ance to e ecuti e t o lump compliance officer wit
mana er an e ecuti e i to fail to un er tan t e i tinction etween
t e or ani ational role of t e ifferent partie 44

Compliance officer are not re uire to e licen e , certifie , or
re ulate in any particular manner, unlike ot er profe ional fiel uc a
law or me icine,4 w ic are rante a certain e ree of autonomy an
i cretion in t eir ariou un ertakin i non re ulation of
compliance officer al o re ult in a mini trati e a encie like t e EC
e cri e a o e , a oppo e to profe ional elf re ulatory or ani ation ,
actin a t e only e icle to impo e lia ility, etermine penaltie , an make
eci ion a to w et er compliance officer may continue to work in t e
fiel uc a ituation oe not ali n uarely wit t e rowin reality t at
compliance officer are continuou ly yiel in increa e pre ti e, o tainin
i er alarie , an recei in more wi e prea reco nition t at t eir role
are e teeme , re pecta le, an wort y of a certain amount of eference or
elf re ulation 4

lt ou ariou or ani ation , uc a t e ociety of Corporate
Compliance an Et ic CCE , pro i e certification for compliance
profe ional t rou continuin e ucation cre it an , omew at
urpri in ly, t e pa in of an e am,4 t e e certification are imply
oluntary an may i e a pro pecti e compliance officer a competiti e
a anta e in t e o market e CCE certification proce i certainly
compre en i e it in ol e work e perience or an e ucational re uirement
prior to ein eli i le to it for t e certification e am, t e completion of
twenty oar appro e continuin e ucation cre it , an a pa in core on
t e e am 4 f t i proce i ucce fully na i ate , a can i ate will earn
certification y t e Compliance Certification Boar CCB 49 e CCB,
ea uartere in Minneapoli an foun e in 1999 y t e ealt Care
Compliance ociation, pro i e accre itation to compliance focu e
uni er ity pro ram an al o o er ee e en compliance an et ic
certification pro ram con i tin of certification in ariou ector of
compliance, inclu in ealt care, pri acy, re earc , an et ic 0

ra itionally, t e CCB a een acti e in certifyin compliance

44. Id.
4 . See id. at
4 . See ar on Miller, supra note 1, at 4 9
4 . Become Certified, OC E Y OF COR OR E COM L NCE N E C ,

ttp www corporatecompliance or certification ecome certifie la t i ite ept 1 , 2019
4 . Id.
49. Id.
0. The Compliance Certification Board welcomes Pacific University (Ore.) to its growing list

of accredited university programs, R NE RE Oct 11, 2012 , ttp www prnew wire com
new relea e t e compliance certification oar welcome pacific uni er ity ore to it rowin
li t of accre ite uni er ity pro ram 1 14 41 tml
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profe ional only in t e ealt care compliance pace, ut certification a
recently aine momentum in ot er area out i e of ealt care t e
CCB pre i ent a tate c ompliance i compliance re ar le of
w ere you work only t e ri k area are ifferent 1

ile t ere are plenty of oluntary opportunitie for a pirin
compliance officer to earn ariou cre ential , t e e cre ential are
certainly not man atory or ictate y any particular licen in or o ernin
o y t at re ulate profe ional en a e in t e compliance function
uc , t e fiel of compliance a een e cri e a containin ome ut not
all of t e efinin feature of a profe ion, a it i oi of o ernment
appro e or man ate control y a collecti e o y of fellow compliance
officer 2 n tea , many compliance officer fin t em el e in a po ition
of o erlap wit ot er type of lon e ta li e i cipline t at alrea y
en oy t e ariou enefit of a known profe ional tatu One of t e mo t
fittin e ample of t i kin of o erlap i wit t e le al profe ion

O er t e la t eca e, t ere a een a nota le influ of lawyer into t e
compliance function o ay, compliance i known to e a J

anta e o in w ic le al trainin an e perti e, alt ou not re uire ,
i i ly e ira le i en t e enefit to or ani ation of kill typically
po e e y t o e traine in law, uc a interpretin an analy in le al
man ate , rule , an tatute 4 a re ult, many compliance officer w o,
alt ou may not e practicin law in t e cour e of t eir compliance
work, till po e a law e ree an law licen e, alt ou t ey may not e
practicin law in t e cour e of t eir compliance work, are a mitte an
an wera le a attorney in t eir re pecti e tate uri iction of a mi ion

e plore in a u e uent article, t e e ituation place in i i ual in an

1 Roy nell, Debbie Troklus Discusses the Progression—and Importance—of Credentialing
for Compliance Professionals: Tips for How to Prepare and Test for A Wide Range of
Certifications, 1 J E L C RE COM L NCE 2 , 2011 i cu in ow many compliance
profe ional w o o tain t e ealt care pecific certification o on to o tain certification in ot er
facet of compliance See also aron L aylor, Being A Compliance Officer Is No Easy Job, but
for Those in A Rural Setting, It’s Probably Only Part of Your Job, 1 J E L C RE
COM L NCE 1 , 20 201 i cu in t e importance of CCB certification in t e ealt care
compliance ector

2. See Fanto, supra note 4 , at , i cu in t at one of t e efinin feature of
profe ional tatu i t at of monopoly of practice rante to t e pecific fiel y t e
o ernment

. See Jennifer M acella, The Regulation of Lawyers in Compliance, L REV
fort comin 2020

4 Feli B C an , Forewor , Rethinking Compliance, 4 U C N L REV 1, 1 2 201
notin t e ur e of J plu o in corporate compliance u e uent to t e financial cri i
Detailed Analysis of JD Advantage Jobs, N L May 201 , ttp www nalp or

a anta e o etail may201 notin t e influ of J anta e o after t e 200
rece ion see also ana Remu , Out of Practice: The Twenty-First-Century Legal Profession,

U E L J 124 , 12 0 2014 notin t at a law licen e i a e ira le component to t e irin
proce for compliance officer

. See acella, supra note
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e pecially ulnera le po ition i en t at t e full pectrum of an attorney
uri ictional an et ical rule may e tri ere e en in t e cour e of
carryin out non le al compliance work uc woul e t e ca e in t e
likely e ent t at t e compliance function i percei e a a law relate
er ice, w ic pur uant to t e merican Bar ociation Mo el Rule
re uire lawyer to a ere to all of t e profe ional con uct rule e en
w en t ey are pro i in a non le al function t at i not t e practice of
law i en t e in erent ifference etween t e compliance function an
t e le al function, pecifically a t ey pertain to et ical utie t at are
pecific to an attorney repre entation of i or er client, compliance
officer w o are re uire to follow t e entire re ulatory c eme of t e le al
profe ion for t eir work in compliance ri k ei tene per onal lia ility
n li t of t e e con i eration , compliance officer mu t e min ful of t e
potential etrimental effect t at t ey may e perience w en u ect to an
o erlappin re ulatory c eme, uc a t at of t e le al profe ion n t e e
ituation , compliance officer may fin t em el e t ru t into a erence
wit t e re ulation of anot er i cipline t at may not ali n wit t eir own
Con e uently, t i i likely to lea to a continue lack of full profe ional
tatu cau in compliance officer to operate at t e perip ery of t e le al
profe ion a a relate , omew at tec nical occupation or emi
profe ion 9 ue to t e e complication , it woul ultimately enefit
compliance officer to a e t e opportunity to e mem er of a i tinct
profe ional re ulatory o y, w et er elf re ulatory or ot erwi e, e ote
olely to t e compliance function i type of o y woul t en e
in trumental in ettin fort a clear et of e pectation for compliance
officer to follow in t eir aily work t at more preci ely fit t e uni ue
re pon i ilitie an utie t at are e cripti e of t e compliance function

III COMPLIANCE OFFICER PROTECTION A EMPLOYEE
ile t e pre iou art con i ere t e uni ue po ture of compliance

officer a it relate to t eir ri k for per onal lia ility from a re ulatory an
profe ional tan point, t i art e plore t e po ture of compliance
officer a actual employee of t eir or ani ation ile t e o
e cription , reportin c annel , an per on re pon i le for t e irin an
firin of compliance officer iffer acro in u try an i e of entity, at t e
en of t e ay, compliance officer are employee of t e or ani ation t at

. Id.

. Id. ar uin t at t e compliance function can e rea ona ly cate ori e a a law relate
er ice, t u tri erin t e application of B rofe ional Rule of Con uct an t e
pro lematic effect of uc for compliance officer

. Id.
9. See Fanto, supra note 4 , at 2
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t ey monitor 0 a re ult, t ey are u ect to t e ame or ani ational
pre ure an politic t at all employee face, inclu in t e ri k of
retaliation w en t eir iew mi ali n wit t e e ire of mana ement For
t e e rea on , t eir protection a potential w i tle lower , e pecially in
li t of t eir reportin utie , are wort y of increa e focu

Recent e elopment in w i tle lower law a e a far reac in ne ati e
effect on all employee , w ile al o ne ati ely impact compliance officer
pecifically, t e 201 upreme Court eci ion in Digital Realty Trust v.
Somers el t at only in i i ual w o report irectly to t e EC, a
oppo e to internally wit in t eir or ani ation , are eli i le for
w i tle lower protection from retaliation un er t e o Frank ct 1

i eci ion analy e two u ection of o Frank fir t, ection u
w ic pro i it retaliation a ain t a w i tle lower w en e or e i

pro i e information to t e EC, ii initiate , te tifie in, or a i t in any
EC in e ti ation or u icial or a mini trati e action a e on t i
information, or iii make i clo ure t at are re uire or protecte un er
t e ar ane O ley ct of 2002 an ot er fe eral law an , econ ,
u ection a w ic efine a w i tle lower a any in i i ual w o
pro i e , or two or more in i i ual actin ointly w o pro i e,
information relatin to a iolation of t e ecuritie law to t e Commi ion,
in a manner e ta li e , y rule or re ulation, y t e Commi ion 2

n Digital Realty, t e upreme Court imply a e effect to t e tatute
plain meanin of t e efinition of w i tle lower a re uirin a irect report
to t e EC, e en t ou , a ariou court an c olar a e ar ue , t i
interpretation i re ar t e t ir pron of ection u w ic pro i e
retaliation protection for i clo ure t at are re uire or protecte un er
t e ar ane O ley ct of 2002 O an ot er fe eral law 4 e
w i tle lower pro i ion of O , w ic are incorporate y reference in
o Frank, are e plicit in t eir protection of ot internal an e ternal

w i tle lower from retaliation ence, t ere i a tron ar ument for

0 at leen M Boo an & imone an ler utc in on, “Monitoring” Corporate
Corruption: DOJ’s Use of Deferred Prosecution Agreements in Health Care, M J L &ME
9, 10 2009

1. See i ital Realty ru t omer , 1 Ct , 201 Compare Berman
Neo O il y LLC, 01 F 14 , 1 2 Cir 201 , and omer i ital Realty ru t,
nc , 0 F 104 , 10 0 9t Cir 201 ot ol in t at w i tle lower w o report internally
are protecte from retaliation un er o Frank , with a i E Ener y, 20 F 20, 0

t Cir 201 fin in t at only w i tle lower w o a e e ternally reporte to t e EC are
protecte un er t e o Frank w i tle lower pro ram

2 1 U C u 1 , a 2010
. See, e.g., Jennifer M acella, Inside or Out? The Dodd-Frank Whistleblower Program’s

Antiretaliation Protections for Internal Reporting, EM L REV 21, 4 2014
4. Digital Realty, 1 Ct at 0

ar ane O ley w i tle lower pro i ion tate t at employee w o report to a per on
wit uper i ory aut ority o er t e employee or uc ot er per on workin for t e employer w o
a t e aut ority to in e ti ate, i co er, or terminate mi con uct will e protecte from
retaliation a w i tle lower 1 U C 1 14 a 1 C 2019
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am i uity in t e lan ua e of o Frank warrantin Chevron eference to
t e EC interpretation of t e tatute, w ic a alway tate t at internal
w i tle lower are protecte from retaliation un er o Frank for t i
rea on n li t of t e upreme Court eci ion, t e EC i now in t e
proce of amen in it re ulation interpretin t e o Frank
w i tle lower pro ram to conform t e efinition of w i tle lower to t at
reac e in Digital Realty, w ic i nota ly more limitin in t at it protect
only t o e w o report irectly to t e EC

e upreme Court el t at o Frank efinition of a
w i tle lower i clear a to who i eli i le for protection w ile t e
reference to O in t e t ir pron of u ection co er in i i ual
w o make a i clo ure ot to t e EC an internally ut are retaliate
a ain t ecau e of t e non EC i clo ure t at woul e o, for
e ample, w ere t e retaliatin employer i unaware t at t e employee a
alerte t e EC i rea onin , owe er, i nore t e practical reality
t at employee w i tle lower an e pecially compliance officer are not
likely to make ot type of i clo ure , a internal reportin c annel
enefit t e entity i nificantly more on an or ani ational le el t an o
e ternal report 9 e Digital Realty eci ion i likely to ne ati ely impact
compliance officer in t e cour e of carryin out re ular o utie ,
pecifically t o e pertainin to an or ani ation internal reportin
function an e ential part of t e compliance function compliance
officer i uni uely po itione to report concern eit er to t e CEO or t e
Boar of irector , 0 eac of w ic may a e intere t t at are a er e to t e
or ani ation a a w ole, e pecially if wron oin i pre ent uc ,
compliance officer , out of fear of retaliation, may e waye to a ere to
t e e ire of mana ement w o may not wi to a re t e pro lem 1

n a ition, a i cu e earlier, many compliance officer
imultaneou ly er e in t e capacity of t e or ani ation lawyer n a
ituation w ere a compliance officer wear t e ual at of eneral coun el,
e or e a re uire internal reportin o li ation pur uant to Mo el Rule
of rofe ional Con uct 1 1 , w ic applie w en lawyer repre ent
or ani ation a client , an re uire t em to report up t e la er to t e

. See ecuritie i tle lower ncenti e an rotection , Fe Re 4, 00, 4, 04
June 1 , 2011 co ifie at 1 C F R pt 240, 249 citin 1 U C 1 14 a 1 C 2019

. See E c an e ct Relea e No 4 propo e July 1 , 201 ,
ttp www ec o rule propo e 201 4 p f

. Digital Realty, 1 Ct at 9
9. Why Whistleblowers Wait: Recommendations to Improve the Dodd-Frank Law’s SEC

Whistleblower Awards Program, OV CCOUN B L Y ROJEC Fe 1, 201 , at 1 ,
ttp www w i tle lower or ite efault file Report y i tle lower ait p f

0 Jame Fanto, The Governing Authority’s Responsibilities in Compliance and Risk
Management, as Seen in the American Law Institute’s Draft Principles of Compliance, Risk
Management, and Enforcement, 90 EM LE L REV 99, 20 22 201

1 acella, supra note , at
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i e t aut ority of t e or ani ation u ually t e oar of irector any
knowle e in t eir po e ion t at an officer, employee, or ot er
con tituent of t e or ani ation i iolatin eit er t e law or a le al
o li ation to t e or ani ation 2 e rule al o pro i e for a permi i e
i clo ure option in w ic a lawyer may re eal t e information e ternally
wit out client con ent if t e i e t aut ority of t e or ani ation a faile
to act on t e lawyer report an t e lawyer rea ona ly elie e t at t e
iolation i rea ona ly certain to create u tantial in ury to t e
or ani ation e ame internal reportin utie are re uire pur uant to
O for attorney w o repre ent or ani ation t at appear an practice
efore t e EC 4 e e man atory up t e la er reportin rule a e een
a opte y all fifty tate an e entially re uire in i e coun el to act a
internal w i tle lower y ultimately reportin to t e oar w en t ey
know t at an officer or ot er in i i ual i iolatin t e law or ome
o li ation to t e or ani ation i en t e Digital Realty eci ion, t e
tron w i tle lower protection of o Frank woul e clu e ot
lawyer an compliance officer from retaliation protection , pecifically
w en t ey operate in ot conte t , for a in ma e t e ery type of
internal report t at are re uire y t eir profe ional et ical rule an y
t e EC, if O applie

E en if a compliance officer i not wearin t e ual at of eneral
coun el, e or e may till e u ect to t e internal reportin o li ation
of Rule 1 1 i en po i le tri erin of ot er profe ional con uct rule ,
non le al law relate er ice ren ere woul ol compliance officer
to t e full pectrum of attorney profe ional con uct rule e practical
re ult of t e e reali ation i t at compliance officer an lawyer , u t like
any ot er employee of an or ani ation, are epri e of t e rea urance t at
t eir internal i clo ure will e protecte in t e unfortunate e ent of any
retaliation a ain t t em, t ere y creatin a reluctance to rai e i ue on an
internal le el, e pecially amon or ani ation t at facilitate culture of
ilence an o tility towar t o e w o rai e uc concern t e
lan cape of w i tle lowin law continue to e elop, a compliance
officer po ture a an employee of an or ani ation oul take into account

2 MO EL RULE OF ROF L CON UC r 1 1 M B R N 201
. Id.
4 1 C F R 20 c 200 See Jennifer M acella, Conflicted Counselors: Retaliation

Protections for Attorney-Whistleblowers in an Inconsistent Regulatory Regime, Y LE J ON
RE 491, 49 04, 4 201 notin t e application of t e O internal reportin
re uirement i roa an al o applie to t e work of an attorney t at woul in ol e preparin
ocument to e file wit t e EC

. See acella, supra note 4, at 19 i cu in a option of t e rule in ome form y all 0
tate

Berman Neo O il y LLC, 01 F 14 , 1 1 2 Cir 201
. See acella, supra note
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any alternati e way in w ic uc per on may e empowere ,
encoura e , an protecte

CONCLU ION
i ympo ium rticle a e amine t e po ture of compliance

officer in t ree conte t a tar et for enforcement acti ity y re ulator
a non re ulate , ua i profe ional an a employee w o nee ample
w i tle lower protection , eac of w ic a e an impact on a compliance
officer ri k of per onal lia ility an protection a a con tituent of an
or ani ation ile t e EC a now pro i e en ance clarity re ar in
t e e tent to w ic compliance officer will e per onally lia le for t e
iolation t eir or ani ation commit, t e current tatu of compliance
officer a a rowin o y of non re ulate profe ional an t eir
ulnera ility a w i tle lower lea e t em in a tate of lim o t e e
i ue continue to e elop furt er, or ani ation , re ulator , an
compliance officer alike oul e co ni ant of any effort t at may e
taken to en ure t at t e compliance function i implemente a effecti ely
a po i le w ile empowerin t e ery in i i ual to w ic t e ta k i
entru te
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