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CONSUMER PROTECTION IN PRIVATE INTERNATIONAL LAW RULES:
THE NEED FOR AN INTER-AMERICAN CONVENTION ON THE LAW
APPLICABLE, TO SOME CONSUMER CONTRACTS AND CONSUMER
TRANSACTIONS (CIDIP)*

Claudia Lima Marques?

INTRODUCTION

Thus article presents the conclusions of our Course on International Law, in Aupust,
20040, in the CAS (Crganization of American States) about “Consumer protection: private
and regional law aspects™.” Our study centers on the need and opportunity in the region for
anew Inter- Amerncan Convention on Private Intemational Law {CIDIP) for the protection
of the conswmer in consumer contracts.” The importance of the subject 15 highlighted,
especially by the growing electronic comnmerce. As national Private International Law rules are
outdated, a regional solution may be an easier and more effective path to cope with today’s
global era, as the Buropean example has shown.”

Published ia Thiecry Bourgoiginie (Org k. Regaads croisés sur les enjeux conternpotains du droit de la consormation {Yvon
Blais, Cuebde, Canada, 20063, p145-190, This article was translated and adapled from die Portuguese original, entitled %4

wncuficiente protepio do consumior was novnas de Diveito Internagiznal Privado « Da necessidade de wowa Convenpiio Intoramencana (CIDIP) sobre
viburais (830 Paulo), vol. 788, junho de 2001, anc 99,
p- 11-56, by Diego Fragz Lecner, Lucas Lixinski, Miguel Augustin Kreling (GFRGS) and Felipe Ballvé Alice (UT-Austin/
UFRGS). The authar thanks Dy, Jean Michel- Arnight, (OAS Juridical Director, Washington for the invitation to the Course in
2000 and Prof, 12z, Thierry Bourgoignie for the equally honotable invitation to speak at UQUAM, Montreal, Canada

Full Professor, Prvate Internanonal Law, Law School of the Federsl University of Rio Grande do Sul, Porro Alegre, Beazil
Livetor it wirisgue {{Tiversity of Heidelberp, Gennany), Master of Laws [University of Tibigen, Geomany), Specialist i
Buropear Integraton {Beropa-Tnstine, Usniversity of Saacbricken, Germany). Former President of Brugidonsume (550 Paule)
Board of the International Association of Cons Law (Brussels)

The full text of the Course was published by OAS, in Washington, see Livia MARQUES Claudia, A protegio do consumsdor:
aspectos de diretto privado regional e geral in X0V Curvs de Lereho Internarional- CELA/ CIJ, Ed. Secretaria General- Subsecretaria
de Asunros fuidicos, Washington, 2008, ¢, 657780, mad also in F Dersrbs Inevnneon! Provads an bac Awmdrisac (197 4-2000), Cupvor do
Deveche Intervacional - vol. | (Paste 1, Bditor Secretaria General-Subsecretaria de Asuntos Yufdicos, Washington, 2002, p. 15031622
Wewill accept the defmition of consumer coneracts whichincluded in Arnele 5 of dhe ECC Convention of Rome 1980: “Article
5 - Certain consumer conteacts 1. Thir eitele appber to & contract the sbyect of wibich it the ssetiply of

a let apdidvel a alguns contrates ¢ relagder de consums”, published tn Revistz do

o

e A @ Person (”ripe coninsmer” )
Jow a purpose whish can be reparded as being owtside bis frade or prafecsion, or @ contyast for the provision of eredil for thaf oiject”

See CASTELLS Matwel End of Midennizon [ The Infrmarion Age: Beonomy Sociegy and sulpure, wolume 15, Bluckwell P, Oxcford, 1998,
p 10 " this s fmddend a timse of shange.a tachnologien! vesolution, centered qrmund uformation, bas tangimmed the way we think, we produs, e
CORGHMG 1Y WS RC ManaTs we commnicals we livy e dig wy make wat; and ww maks love. A dynamiv giokal economy bas been consrituted
avvund Hie folam

bnding ap saba bl praple and aviseties from ol dver morld, whik sntchine qff et neavoris of power and wealth propls
and rerriiories dubbed ay fevelesant frow the perspective of dominant ufereriz.” See also PORTO Ronaldo, Globalizagio & Diretto de
Conswnidor, Ravea de Direste ge Conmmidon (32, p.45



Not long ago consumer protection was a matter of domestic law. Indeed, most of
the consumer activity was ressricted to the ferritory of one single country without any efement
of mtemationality.® Nowadays, thes reality 15 different, and due to the opening of markets to
foreign products and services, growing economic integration, regionalization of trade,
mereased transport facilides, mass tousism, growth in telecommunications, computers’
network connections, banking’ and electronic commerce, one has to admit that consumer
transactions go beyond national hordess” Actually, foreign goods are avalable in the
supermarkets of all countries of Amenca, and services are offered by suppliers located
abroad in telemarketing, through television, radio, internet, mass-like publicity in the daty
life of most citizens of our local metropois.’

Usually “consumer” means an mdividual who obtains, through a transaction,
products or services which are used pamarily for personal, family, or household purposes; it
alse designates the legal representative of such an individual*® The consumer is a nos-
professional natural petson, who acts, contracts or negotiates in the consumer market about
the supply of goods and services for a purpose which can be regarded as being outside his
trade or profession.

It 15 no longer necessary o travel or to be an aive conspmer Or 4 tounst, o be a
consumey who contracts wternationally or with suppliers from other countsies.!! Production
and manufacturing practices themselves today are international, and intemational consurner
contracts and tounism have become mass-like.” The international passive consumrer and the
active consumey phenomenon have come already to our day-to-day lives. To behave as an
international consumer 15 typical of cur posimodern era.*” Tn Latin America foreign services

von HOFEMAMN, Bernd, Uber den Schutz des Schwiicheren bet intemnationalen Schuldvertiagen, RebelsZ 38 (1974), p. 401,
explains that in exceptional cases it could be inserted a public policy rule could be inserted 10 protect the “weaker” party in
CORMEAGH or B cases involving, ntemations! toumism of torts,

See LIMA MARGQUIES Claudia, Banking in the infommation society: a Breztlian viston, in Comsener b i the Informatton Soriey,
WLHELHMsor Theetal, (eds), Khwwer International, The Hague, 2001, p. 247-262.

! HARGAIM, Daniel and MIFLALL, Gabriel, Cirslasion s Biener on of Marcoswr, Jlio Céear Faira BEd., Montevidéu, 1998, p. 504.

So agree BENJAMIN, Antdnic Herman de V., Conswmer Protection i Less-Developed Countres: The Latin American

Experience, in RAMSAY, Inian (Fd.), Commmer Law: in the G fobal Beowomy, Asgate, Brookiield, LJ8A, 1996, p. 50 and REICH

Notbert, Consumnersm and citizenship in the Information Society-The case of electronic contiacting, in WILHELSSON

Thamas (B4, Coasamer Law i the Informason Socety, Kluwes, Law [nternatonal, The Hague /Loadon/Boston, 2001, p. 163

See TIMAMARCUES, Claudia {Ong ), Bsludir sobve s protegiio ne el e no Mervesal, Editora Liveasa dos Advogadaos, Porto Alegre,
1994 and EI Cédige brasilefio de defensa del consumidor y el Mescosur, in GHERSL, Catlos Alberto (Dir), Meressinr Pergpectivas

desde &f Desecho Privado, EQ. Univessidad, Buenos Aires, 1996, p. 199-226,

In the U8, Electronic Sipnatures m Global and Natonal Commerce Act June 8, 2000 - Sectian. 106,

The distinciion between active consumer {who moves from one couniry to another} and passive conswiner {(who recerves the

infrrmaton or offerin Iis country and remains there) is larpely used in Germany and will be follovwed here, See JAYIME Erik

and KOHLER Chastian, Earapiiehes Kollisiongrech 1999. Die Abendstunde der Staatsvertrige, in IPR.4X 1999, p. 404

T this sense BENJAMIN Antonio Harman de'V, O transporte adreo e o Cédipo de Defesa do conswimdor, Reedsta AJURLE-

Bdiiis Eiperial, mar. 1998, v 11, p. 499

This post-modets analysis is a tobute to our PRI advisor, Prof! Dr. Dirh.e. Enk Jayme, {rom Fleidelberg Univessity, who s

briliant Flague Course launched the theory of the legal reflexes of postmodernism. See JAYME Exik, Identité culturelle et

intégration: Le droit international privé postmodemne, i, Reower! des Coure de ¥ Avadémie de Dwir Inrernational de fa Haye, 1995, 11,

p- 33 ff. (hereunder cited as Jayme, Cours),
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and products even tepresent jiaixs, and are very symbolic in current consumer cultuge™.
Traveling or being an active-consumer on the international scenc is part of the post-modern
search of pleasures, individual leisure and the accomplishment of dreams and mmaginary
thoughts, it is a social distinction ever more important.

In fact, consumer law has an intermational endowment,' and in no other private law
sector foreign and supranational models and inspirations have been so present. Consumer
protection has become intemational: consumers and consumer interests should not be
harmed, be it on the aspects of safety, quality, warranty or redress, only because they acquire
a product or use a service coming from another country or supplied by 2 company established
abroad®”; the tourist consumer, traveler or the one who acquires products or uses services in
a foreign country must have the possibility to count on aminimal protection of his interests,
as well as the one who, watching publicity from a manufacturer placed abroad, decides to
enterinto a distance contract or to conclide a contract through electronic means.

There has been after all z substantive change in the consumer market structure," as
globalizaton reaches private consumer transactions as well,” bringing into light new market
failures® and the limits of the idea of consumer “sovereignty”” m the current market® On
the mternational market, the consumer position is even more vulnerable and unbalance in
transactions even morte abvious®, calling for an urgent and effective profection of his mterests
and a positive intervention of state and international bodies.®

The question is whether our legal system is actually prepared to such an
mtemationalization of consumer transactions. In our opinion, there is a great specificity in
infernational consumer transactions, which, if representative of only a small part of the global
intemational trade, do have an important economic and political potential (1.). The reality in
most American countries is that national consumer protection laws rarely have private
mternational law or choice of law rules specific for the protection of the weiker party, such as
victims of accidents caused by foreign defective products and services tourists and consumers

FEATHERSTONE Mike, Cultera de Conswrne ¢ Pér-smadenisme, Ed. Studio Nabel, Sio Paulo, 1995, 5 31,

In this sense FEATHERSTONE, g0 2, p. 31,

¥ See BOURGOIGNIE Tluerry, Elments porr uwe thiorie du droit de la comsomsmation, CIDC-Story Sclencia, Bruxels, 1988, p. 2156
TIMA MARQUES Claudia, Regulamento Comum de Defess do Consumidor do Mercesul - Prmeiras observagies sobre o
Mercosul como tegistador da protecio do consunudor, Reests Divets do Consuniidor (Sho Prdlo}, v, 23-24,p. 79 and also, likewise
in Mercasur, STIGLITZ Gabrnel, Bl derecho del consumidos en Argesitinay en ef Mercoswr, in Dersebe dof Consopidor [Fuenos
Alges),v.6,1995, p. 20

According to BOTANA GARCIA and RUIZ MUROZ {Coord ), Carvo sobre jrodscuidn juridica e fos conswmidores, Bd. Clencias
Juridicas, Maded, 1999, p. 8 (hereunder rited as BOTANA)

See GHERSY, La parmodernidad povidica - Una disarsiin abuerva, Buenos Aires: Gowa, 1995, p. 139 fF,

BOURGOIGNIE thierry, gp.oi, p. 644

DOTANA apez, p 8and BOURGOIGNIE Thierry, spor, p. 64

CALALS-AULOY Jean, Dot de o Consarmasion, 3.ed., Dalloz, Fans, 1992, p. 1, considers that this unbalance bas ahways existed,
only now 1t s quakified in such 2 way that coe of the social goals of our fime is to protect the consumner as Ui 1s putin 2

]
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structurally weaker position.
Also BOTANA, gp.at, p. 8, mentions the current “degradacidn de la posicion del consumidor”,
Few American conntrnes have ratfied the 1973 Fague Convention on the law applicable to product labiliey.

B
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receiving advertisements, spam or aggressive marketing from across borders. Domestic or
internal rules of private intemational law ate usually old-fashioned® and the only attempt for
a revision came through the Inter-American Conventions of Private Intemational Law (hereafter
CID:IPs) organized by the CAS To date however, the CIIIPs have notmmposed any favorable
special connection factors in relaton to consumer protection (2).

1. The need for an Inter-American Convention about the law applicable to some
consumer contracts and consumer transactions

One cannot deny that the protecton of the weaker party™ has become a concemn
both in reglonal private international law, as attests the 1998 Santa Mana Protocol of
Mercosur™, and in general private international law, ag idlustrated by the 1980 Hague
Convention project”™ and the Rome Eusopean Convention of 1980.%

The question is whether domestic or national rules in the Americas are enough {0
protect the consumesr in these new maskets without frontiers, such as NAFT'A, FTAA and
Mercosur.™ Nattonal rules, which regulate international trade, as well as international trade

3

Buception made of the USA and Yeuezueln, see PARRA- ARANGUREN, Gonzalo, Crve paneral de Dievecho Inferwaveonal Frivuds
Prublemas Selectas, Fundacion Femando Par Aranguren, Caraces, 1991, p 31

T this sense BENTAMIN Antdoio Herman, El Codigo Brasilefio de Proteceidn del Consumnider, i Politica y Devvehy del Consure,
VELILLA Masco (Ditecter), Bd. El Navegante, Bogotd, 1998, p. 480

See ehout the Santa Maria Convention on special consurmer jupsdicnon (Mercosur), our article in Ressia Dirvits do Congnmidor,
Sio Paulo, vol. 32 (19993, p. 14,

# See VON MEMREN Arthuz, Law agpliaable 1 coriain sonsamer sales Teoets adopted by the Fonrveenth Sevsion and Bglanarory Report Ed.

Burean Permanent de ln Conférence, Hais, 1982, . 6, who explains how this draft of convention rended 1o complement the

Hague Convention of 1955 on the applicable law to the inpemations] sale of gocds; this never came o happen, for the referred

draft, concluded m 1980, and which never came 1o be approved, was overcome by the Rome Convention of the EEC, signed

11 that same year with igs farnous art. 3 on the sasme matter. It is to note that the conuection factors provided by the 1980 Hage
project were: party autonomy (A1t §, senmnce. 1}, but the Iaw chasen by the parties could not deprive the conswmer from the
piolection e was t© be conferred by the mandatory provisions of the country of his usual residence (At 6, sentence 2 the

conditions selated to the existence, validity and fozms of consent would be poverned by the law of the country ofusual residence
of the consumes at the moment of the declaration {Ast 4, sentence 47 ia case of lack of choice by e patties, the spplicable
lawr would be the one of the country of usual residence of the consumer {Azt. 7 and the pasties capacily and the effects of the
contract would not be governed by the jex watrmaies but by treaties as mdependent marters (Art. 9 and public policy

See Rome Conventon of 1980: .47 5 - Cortain Comisemer Contrats. 1. Thiz Aviscle apyplies o & consrast the stjectof nibich is the swppdy of'

kY]

2

goode or serriess 5 @ pervan [ ihe sonswmre” ) for & pavpose whieh can be reparded ar being ourside bis tade av profesion, or @ consrat far the mle of
vedit far tha

shieer. 2. Notwirhsianding fhe vwles of Arttcle 3, a choise of Taw made by the parties shail not hase the vesult of depriving the consumer
af the prieation afirided B ki by the mandaiory mler of the biw gf the countey tn wbieh be bas her habuiwal vesidence if s that cwtey the conclusion
of the comtract was preceded by @ specific invvtation addvessed 10 bive or by adseriising, and be had taken in that conntey all the steps necessary on bis
Bt o the conctietion of the contras ar - if He otherpariy o bis dpens veasined v consmer's ovderin that oty or - i the tontrantis for the sale
of gonds and Fhe conswmer traveled fow that countyy Fo ansther couniry and there gare bis priles; prosided that the vonsomer’s jowrngy war arvanged
by b seller-for the prerpose of incuatng rhe consemser to bagy.” JAYMIE Enk and HAUSMANMN Rainer, Frtnatiomades Freeat- wnd Veabresorsobt,
Beck Vetlag, Munich, 1998, p. 116

In this sense KRAMER Ludwig, 1 CEE etz prosciion 2u consommatens, Callection Droit et Consommation 15, Story, Bruxelles,
1988, p. 377 See also our article, 13 Cidigo brasilein, op it p. 199 ff,
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uniferm terms {the so called &x wereatmza), usually are not concerned with the protection of
consumers,” trying instead to exclude consumer contracts from therr scope of application. ™

In Europe, since the 1970%, legal scholars advocate the need for private international
law o tun to the protection of the weaker party, especially consumers,” and to include more
Hexible and relevant new connection factors to this end, In the choice of law context, the so-
called “neutral” and rigid connection factors beteer fit to the selatons between equals like two
manufacturers, dealers, enterprises or businessmen.* Thus, special private mternational law
ruies are nccessary, atleast until the harmonszation of substantive consumer protection rules
1s achieved™

The inter-American system s cleatly open to international trade and regional
mtegration, but it still lacks of alegal system that propesdy protects the weaker party — the
consumers - in its open market. To remedy this situanon has become urgent,

Therefore, together with Argentinean and Uruguayan scholars,™ who have studied
consumer protection i international situaticns, we would like to sugpest the draft of a
specific Coavention of Private International Law {CIDIP) about consumer protection m
two specific situations: {a) the tounst-consumer, specially the one who enters into a timeshare
or “multi-property” (madiprupriedad) contract, and (b) the distance contracting consumer, be
#t through traditional means or through new electronic means, such as B2C.

Modern Buropean scholatly wntings stressing upon the need for consumer protection
in plobal markets® will help us in defining the content of such a conventon.

Tn s sense BOTANA, apat, p. 21, cting the prntciples of UNTRROIT on the intemationsl conmencis] contracks and the
Vienna Convention on International Sales of Goods of 1980,

The clearest example is the unifonm atles ol the UN Convention an Intemational 8ale of Goods of 1980, known as the Vienna
Convention of 1980, thatin its Arts. 2(a) and 5, tey to prevent the application of these international trade rules 10 the contracts
witl: owtstder consuners. See on this TARGATN /MIFTALL op.eet, p. 306 and GARRO Alejandro Miguel and ZUPPE Alberto
Livis, Cowprayenta rtermacions! de mervaderias, Bl Le Rocea, Buenos Aires, 1990, p. 81,

Thewozks of ZWEIGERT, NEUFALIS and LANDO became famous, suggesting finsty that Private Inteenational Law should
include social values, and secondly thar party sutonomy should be abandoned in contracts between wesk and strong parties,
as consumer ones, Pragmadically, that Privale International Law should stars to cho ose as o connection factor the domicile of,
the weakes party, see VON HOFFMANN, Bernd |, Uber den Schutz des Sehiichieren bei mternatonaien Schuldvertragen,
RabesZ 38 (1974),{396-4204, p. 398 [V and KROPHOLLERJan, Das Kaoisionstechtliche System des Schutzes der Schwicheren
Verlragspattei, RabeliZ 42 (1978), (634-661), p. 634 £

* Inthis sepise KROPHOLLER, op.cs2, , p. 636,

T tuis way, qualifying the German legal systemn of the tme as “wnsmmplate and wnrafe for the peaber papief”, see KROPHOLLER,
gptt, p. 635.

# Here pmst be mentioned especially the studies of BOGGIAN G, DROMI and TONIOLLO, In Argentina, ARRIGH! and the
young axthors HIRGAIN /MIFIALL in Uruguay.

In this sense, the strong and crtical comunents by JUNIER Abbo, Vor Citoyen zum Congomunateur Entwickiung des
mternationalen Verhratcherschutzrechts, m IPRL4X 1998, p. 07 ff, affirming thar e consurner is the “citoyen”, the politeat
Eutopean citizen of the future. [UINKER mspires hirnself in 2 sqnilar work from vors WESTPHALEN, Vom Citoyen tiber den
Bourgeois zum Coensommateur, ZIP 1995, p, 1643, see JUNKER, p. 67
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A. Differences between international consumer contracts and international
commercial contracts

First, it is important to establish the characteristics of international consumer
transactons ot contracts when compared to international commercial ones.

Obviously in imternational trade there may also be language barness, mformation
paps, diverging law rules, difficulties and insecurity about delivery and payment, warranty
linked problems, safety and quality defects and poor pose-sale services,™ but these difficulues
gain 3 special meaning when the contracting partner 18 a non-expert, acting outside of any
professional activity, ie. a consumer.®

Ininternational consumer transactions there 1s a0 inherent informanonal and expertise
unbalance between the contracting parties, as one has the vulnerable statas of consumer.™
International trade connects legal persons or professionals, dealers and entrepreneurs
domiciled i different countries, but able to understand and to play with the mntemanonal
business scenatio, With international consumer contracts ihis 18 not the reality, The consumer-
partner is attracted either through agpressive marketing {for example, mass advertising,
teiemarketing and shopping, emotional tmeshare acd package travel offers, etc)), by reduced
prices (discounss, tax reduction, free shipping, etc.}, or by the sense of adventure (games,
bets, prizes). He is not aware about specific causes of vulnerability linked to transnational
contracts, such as poor knowledge of language, possible confusion or deception in the
offers made, the myth of imported products being of superior quality, unknown characteristics
of new products in emerging markets, lack oflegal advice or of alegal department to assist
in the negotiation, expectations that the brand will have post-sale services in his own country,
etc. The consumer actually trusts in a non-existing legal protection. Far from ths reality,
intemational frade rales and private international law (choice oflaw) rules in general are built
on the assumption of professionalism and expertise of both partiers involved®.

Another specificity of international consumer contracts is their lack of “continuity”.
Commercial contracts ate characterized by repetition and the goal of intemational trade 1s to
open new matkets in fong-lasting trade relations. International consumer contracts, on the
other hand, are usually transactions for one sinple exchange; they do not last long, neither
benefit from the international financial system or transfer of technology.” Being a tounst s

On the difficulties of intemnagional commerce see FELDSTEIN DE CARDENAS Sara, Condidar Infernasionass Abeledo-Perrot,
PBuenos Atres, 1995, p. 60 ff and MOURA RAMOS Rui Manuel, and SOARES Maria Angela Bento, Connatar Inpwuasionais, Almeding,
Coimbra, 1986, p. 9 . $ee also JAIDAUD Bernard and PLAISANT Robest, Dimit de Commerve International Dallox, Pasis, 1991, p. 1.
Buropean Comnission, (wia del consomidor suropes en o meveade inces, Comtsidn Buropes, Bruxelas, 1995, p. 15 and 16,

See an the vubnerability of the consumer, TIMA MARQUES, Clindis, Compror se Cidigs de Dglesa do Compmonadir, 4th ed., 1d

RT, 8o Pawlo, 2002, p. 140 T
A Supremo Tribunal Federal precedent does not qualify as of conswuner nature, transactions of impettation of raw marenal
between two tindess, Sentengs Bstrangeire ContectadalN® 5.847.1, decided on 01.12.1999, fudge Maudeio Corrés. See oux comeents,
together with Eduardo TURKIENICZ, Comentirios 2o acordio do STHno caso Teka vs. Alglon: em defess da teonia tinalista
de anterpretagiio do art. 2° do CDC, Reste Diveito do Consmmidar, v 36 (20007, p. 221 11
A raee exception would be the timeshare contract or multi-property, which is a long-tasting relation; see on the subject tle

&
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a punctial seasonal phenomenon; to buy through e-commerce software or a book in Brazl
from a Californian supplier is alsc an isclated and discontinuous act. The rules of mternational
trade, and private international law rules in general, are built on the basis of continuity and
confidence, which results from the growth of trade relations between the same partners.

In commercial transactions primary protection goes to the seller. The one who sells
or ships to a distant country a property of his own without much warranty and knowledge
of his client 1s locking for prorection. In international consumer contracts this priority is
inverted.

Orther charactenistics of nternational consumer transactions are their standardization
and small value. Nowadays, international consumer contracting is a mass-like phenomenon,
when consideting, for instance, seasonal tounsm, tumeshare, package holidays and mass
transports.® But each individual transaction will have a relatively small value, This makes
both the contract negotiation process and the settlernent of disputes quite theoretical, as the
consumer would have to undertake exaggerated expenses to (try ) enter info discussions
with the supplier or to bring into a compiaint.

Also, m mternational consumer contracts, re-cxecution or to repeat performance in
case of breach of contract will be very difficult. In case of tousism, to re-perform an excursion,
to recover days of helidays or the comfort of a hotel m a distant country are an almost
unpossible task. Re-execution in distance contracts may entail additional costs for the buyer,
such as seading the product back and time waste.

Finalty, emphasis should be given to the fact that there is a strong political-economic
componentin consumer protection-onentated rules. An exporting country, such as Germany,
which maintams a high level of consumer protection and shows major concem for the
quality of 1ts products, will find greater mtermational acceptance. If a tounst country, such as
Brawd, increascs the level of rounst protection and makes redress easies, it ensures better
tourist conditions and favors the development of this important sector of economy. In
other words, rules of consumer law do foster the mnternational competitiveness of national
markets, as well as they contribute to the creation of an internal market with fair competition
and to the achievement of governmental policies. ™

®  Buropean scholass underlie since the 80% and, specially in the 90% that mass wurism is one of the most growing economic
sectozs in the European Union and thai consumer protection is needed even 23 a compeation hagtnonizing mistaument, see,
forall, LETE ACHIRICA Javier, B Contits do M nprisdad y fa P v de Joc idoreg, Bd. Cedec, Barcelona, 1997, p. 32-
A4

In this sense also GHERSI Cavdos Alberto, Ragonesy fundantentos para i integracion sugionad im Mercomwr - Perspectivas desde ol derechs
prvads, Gherst (Coord), 1993, p. 30 LT,

-
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B. On the need for a specific set of private international law rules on consumer
protection.

Brazilian legal scholars consider private miemational law as “the science which mms
to regudate private international relations™ or “private relations in intemnational society”. " In
this paper, we will admit the limitation of the scope of private mternational law as proposed
by the Italian and Genman legal scholars*
statutes, case law development and principles, which tend to choaose the law applicable to

, and consider as private internanonal faw the rules,

cases with connection o more than one legal system (choice of law).

1. Private international law as a factor of regional harmony and choice of law
rules in consumer transactions

The relevance of the theory of post-modem private intemational law put forward by
Erik Jayme, t whom private international law is an instoument of hammony and peace m
today’s global relations, must be emphasized.® Post-modern private intemational law would
be able to balance and reflect at the same time the conflicting social aad economic forces of
our times, i.e. post-modern individualism and exacerbated cultural identity, at one hand
and, on the other, the irresistible force towards approximation and economic regionalization,
supranational integration and global trade.

Consumer protection appears in this context as a “social nest” or an escape mechanism
of the post-modern conflicts, because it represents the legal wareanty of amnimal standard
of safety and quality of services and products, being national or imported, which are exchanged
in today’s open markets. It also represents, from a political pont of view, a compromsse
with market fairness. Socially, it seeks to establish a balance between the principle of party
autonomy and the promotion of human rights.*

As teaches Jayme™, private international law is one of the fields most sensitive to
social, political and legal changes i this century: choice of law rules will enable the parties to
avoid ideclogical conflicts and negative evaluations of national foreipn laws, while mamtaining
the pace of international trade and economic liberalism, Private international law rules must
tend o minimize the tisks of radical or unacceptable solutions bemg applied by the courts
ot arbitrators of one particular countey. They should also fulfill the Hmuts of Jex mercatoria by
establishing international standards of warranty and protection for weaker parties, thus
preventing that any legal gap be filled by means of a new radical national territorialism.

The Hrstdefinition is given by FULGENCIO Tito, Sintssia De Lirents Ditrwgciona! Pruyads, BE. Freitas Bastos, Rio de Janeiro, 1937,

.5, and he second expression is used by BEVILAQUA Clovis, Prinapior Elemeniazes de Directs Internacionn! Privads, EQ. Histoica,

Rin deJaneiro, 1988, p.11.

4 KEGEL, Gethard, [mernationales Privasecht, 6.Aufl, Beck, Munique, 1987, p. 3; KROFHOLLER, Jon, Interwasionales Privatrachs,
] C. B Mohy, Tibingen, 1990, p. 1; vox BAR, Chrstian, Infernaspnales Frispbechsvol ILBT, Beck, Munsch, 1991, p. 1,

“ In this sense, the besunful wards of TAYME, Cowrs, p.56 1F

7 JAYME, Cours, p. 49,

# See JAYME, Courv,p. 1291



49

Tt s mteresting to notice that countries have always reached consensus on the need
for sefting up, through mandatory rules or voluntary ones (s Zaw), the bases of international
sales of goods and services between traders or professionals. There has not been so far a
sitnilar concem for drafting and developing private international law rules to achieve consumer
protection i mternational sales of goods and services.® Despite the draft of Hague
Convention in 1980 and the Rome European Convention, the subject has been scarcely
debated in America™

One explanation for such a failure can be that developed countsies already possess
legal mechanisms in their private mternational law system sufficient for the application of
their own consumer protection rules, assuring in this way an cffective protection of their
nationals also in international consumer transactions. The consumer protection system
existulg at national tevel is held as being mandatory (“iis d'ordre prblic® ) “lois de pofice™).

At the same time, there is no greatinterest or need by these countaes for extending
this same high standard of protection to consumers outside the country ot the region, such
as to consumers i developing countries. Then the idea grows within developing countnes
that abigh standard of consumer protection would represent a barrier to free trade™. Also,
local industries of developing countries are not encouraged to mvestin the developmentof
an adequate international standard of consumer protection, though this would help these
industries exporting their products and services and participating more actively {and
competitively) to the international market.

The task of reverting this picture is a matter of international politics. Nevertheless
law can contribute by fulfilling this gap in the most neutral and less conflictive manner,
which 1s the use of private international law, while proposing choice of law rules with a clear
substantive goal™ (and not neutral one)®, Le. to protect consumers,

See on the subject ARRIGHI Jean Michel, La Peoteccion de los Conswnidozes y el Mercosur, Reresta Diveit do Conarnsideor, Sio
Pawle, v 201992y, p 126 ff

In this sense TONIOLLO Javier Alherto, La protecetdn intesnacional del consumidos- Reflexones desde la perspectiva del
Derecho Internacienal Prvado Asgenting Reiot de Doy def Mersorur, v 2,010 6, dic. 1998, p. 96, commienting on the the Hague
project. See also the mentioned repost and project of VON MEHREN, Rapport explicatif - Lot applisabie & certainer ventes aux
consompaiery i Actes ot Documents de la Quatorzidme session (1996}, 1. 1T, Ventes aux consommafeurs, Bueran Pesmanent
do la Conférence de la Flaye, La Haye, 1982, p. 6 .

The public policy exception has a clear social and protective goal, not only i the Private Intemational Law system, but also
i the covntdes of the Furnpean Continentsl Law systemy: | BUCHER Andreas, Liordre public ot 2 Bt socinl der lots on droil
ingarnaizonal pricd, Recueil des Cours, 1995, 11, 1. 239, Nijhoff, Dordrecht, 1994, p. 60-69.

In the tradinonal definition given by Franceskakis and reproduced by BUCHER, op.ait, p. 39:Jaws or rules “dont Mobservation st

]

REESAITE Pose fa sanvegarde de Porganisation polinigue sociale o foonoweigue du pays”, see Agt. 7(2) EU Reme Convention of 1980 on
applicable law to contractual obligations. Such rules ave directly applicable. See on the Act 18 Swiss Bivate Intemational Law
Stakte, BUCHER, gpar, p. 39,
¥ See LIMA MARQUES Claudia, O Cédigo de Defesa do Conswnidor e o Mercoswl, Revisin Direide do Conpomidor, v 8, p. 43 ff
# LAYME Bk, in HOMMELHOFE /TAYME / MANGOLD (Bd.), Bimermarkt-Tntersationsle Privatrocht und Rechtiverplichung {1998},
.35}, aped JUNKER, p. 74, note 132
On the ciisis of private international law, see the Course of KEGEL in Hague, apud NISHITANT, Yuko, Mancin: und diz
Fagtezntonimee om iternalionaln Frismesht Universitirsverdap C Winter, Heidellzerg, 2000, p. 283,
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Our proposal is for an updated use of private international law, granting these rules
with social values that will bring a new opportunity for the harmony of international relations.
Our call is for a new “substantive’” private mternadonal law ™, which would better reflect the
complex post-modem conflicts now involving human rights and public policy goals™, and
for a more “narrative”*® private infernational law, which would try at the same time to
promote harmony of interests™ and to offer necessary protection to the weaker party in
today’s international markers.®

As Kropholler states already i 1978 in his famous article zbout the protection of the
weaker party through private international law,* it is necessary that private international law
tums to alaw impregnated with social values. And we believe that itis now time to reassess
the values of the private international law rules elaborated in OAS with regard to theirimpact
on or contribution to the protection of the weaker party.

it seems perfectdy reasonable to work on the definition of connection factors in inter-
Amencan private international law, which would have as a goal the protection of the weaker
party {von Hoffman), the guarantee of his fundamental rights (Jayme) and substantive
justice (Zweigert).”

North-American private international law scholars stress that the ideal of equality
has constitutional ongins (the Egua! Proteciion Clanse),” which brings 2z limit to private
internatonal law rules: these must ot in an unfair manner discriminate, create prvilepes and
immusnities, but must be reasonable and have a clear social and political basis.* We also
consider that seeking for effective equality between natural persons, the revival of human
rights in post-modernity®, bringmg harmony in decisions® and fair balance between the
interests and rights mvolved in the consumer relation, are all goéls of private international
lew. This would become one additional ool for protecting the weaker party and reaching
justice in global societies.

¥ BRILMAYER Les, Conflietsof Lawy 2.ed, Little, Brown and Co., Boston, 1995, p.1 78 “Truditons! choice of aw salees swch as predictabiligy
and the dissowragasent of forum-thopping ave very slosely anadapows 1 prvcedural valnes, Unlike ferrvforial wope deseons thot deviae from substantrve
prievenzes, bonsses; they are fypioally not a product of speifi domestic swhstaniive iwle, but apply aevoss a wide range of substantive areas”

Abaut the Dbl Coding, e JAYME, Conrs, p. 36,

We adapt here Jayme’s theory on narrative rules (JAYME, Cowry p. 247, highlighting that any proposal of Internatonal
Convention and its official text has today an effect atleast pacrative, of showing the problems and pathways, of nareating goals

]

&

and prnciples, even if its enly as an mspizakon, even if these niles never come mto force, its efforis, such as the ones of the
Hague Deat-Convention of 1980, show the existenive of needs and force the search — national, regional or universal — of
solutions.. On the need forintermational conswmer protection see the studies of VON HOFFMAN and KROPHOLLER, in
America, of BOGGIANG 2more recently BROCKER and TONIGLLO in Europe.

* See MULLER Friedrich, Direito-Lingunpens-Vioknsia, B4, Sérgio Fabris, Poro Alegre, 1995, p. 17 ff. See HABERMAS Jicgen,

Legitimation Crisis, Beacon Press, Boston, 1999,p. 68 ff)

On the need for doctiinal studies taking position, see ARRIGHI [ M., apeir, p. 126-127,

KROPHOLLER, 2.0, 1. 655,

T this sense, TONIOLLO, opait, p. 99 clting De Vischer,

HERZOG Peter ., Contiturional Limety an Choice of Law, Recueil des Cours, 1992, 111, t. 229, Mijhoff, Dordrecht, 1993, p. 235

id,.p. 287

TAYME, Cowrs, p. 167 £f,

S0 BOGGIANQ Antomo, The Conmrbution of the Hagwe Conference to the Development of Private Imtermaiional Law in Latin Aneriza.

Untiversadity and gendns o, 1 Recuend des Cougs, 1992, 11 £ 233 Nijhoff, Doxdrecht, 1993, p. 138

£ R R B &

]
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it must be noticed that in matters relating to compention there has been a clear
evolution in private international law. As known, the national rules which protect competition
on the market place are being given a stong degree of extraiertitonality™. Like the Huropesn
treaties,® the traditional rule of Zoc Jort delisti commzssi has being interpreted in a flexible way,
either as the place of wrongful conduct, or as the place of impact or relevant marke; and in
complex torts cases the place of the company’s decision-making has started to be considered.®

One addstional comment is that tn times of post-modern frapmentation, the rules
of private international law must focus only on a few subject matters™. Private international
law rules regarding consumesr protection must be flexible encugh so that the principle of
consumer best protection be materialized and privilege at the same time regional values and
economic integration (or approximation), allowing each market to, in a certain way, decide
what is best for ifs consumers.”

This frapmentation and flexibility will be assessed hereunder with regard to two
matters, tn which national consumer protection rutes will always prove to be insufficient,
and for which therefore the unification of private mternational law rules™ will be most
relevant, also to create greates security, prediceability and harmony in international trade: the
protection of the tourst and the protection of the consumer entering into international
distance trade, namely through electron:c means,

2, Current connection factors and their inadequacy for consumer protection

Kropholler™ reaches thatit is necessary to draft specific choice of law mles for the
protection of consumers, because the cutrent connection factors (party autonomy, characteristic
performance, domicile of the offeror) are based on the balance of powers existing between
businessmen or enterprises. If it is allowed for the parties to choose freely the law which 1s
to govern the contract, in mass contracts the professional will choose his law or the law of a
so-called “paradise-forum”. Other connection factors could be the place of performance,
usually the place where the typical or charactedstic performance is rendered, or the place of the
contract conclusion, thus connecting the contract to the legal system of the professicnal
offeror’s country. In consumer contracts, such a balance of powers does not exist.

So concludes, examining § 98, 2,1 Genmen GWE, MARTINEK Michael, Dar infernationale Kareliprisatrecht, Verlag Rechtund

Wirtschaft, Fleidelberp, 1987, p. 94.

¥ So CASHLLA Prulo Borba, Connidade Erropéia ¢ set Ordenaments Juridico, Sao Paulo, Lir, 1904, p 430,

# MARTINEE opor, p U6

See LAYME, Cowrs, p. 44, about the so-called “materialization of conflict of law rules” or e “Amedean revolution” an conflict

of law.

M See JAYME, Cowrs, p. 120 0

® On the positive and negalive aspects of private mtermational law unification througl treaties, see NEUHAUS Henmicr F e
KROPHOLLER Jan, Rechtnaeinbetichang - Reebrevbestering?, i RabeleZ 45 {198 1), p. 731L

" KROPHOLLER, o2, P 9B L
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As reminded by Jayme, the current period is one of previlence of substantive law
rules in international cases, reducing the importance of traditional international procedure™
and selfrdetermination by the mdividual (Sefbsthestimmenng) in substantive law™; new
techniques in international conventions pay more respect to cultural and level of development
differences, local mandatory miles,”® and human rights possibly mvolved in each case”. This
leads to the prevalence of the usual residence of the consumer as connecting critetion to
determine the appliczble law m electronic Business-fo-Consmmrer transactions and also to
determine the competent court.™

In my opinion, to achieve substantive goals through private international law rules
does not pose a methodological problen: in the Inter-American private international aw of
the OAS. According to many authors, there 1s a certain tradition of “termtorialism” in Latin
Amenca” and also in the United States* there being a clear prefesence for the application of
the Jex for. This easy practice of having the fx for applied every time a consumer relation is
dealt with or considered as a matter of public polscy (ordie puedize) 18 well-known.

Nevertheless this expedientis no longer opportune or sufficient® The termtonal critenon
is not opportune, for it does not promote the international harmony of decisions, increasing
tensions between international teade (seeking for more and more uaiformuty through the fx
merveorzd) and domestic or regional legal systems. It can also leave consumers unprotected, and
create & “second class” of conswmners in developing countries. Sometimes the law of another
country can provide more tights to the consumer than domestic law™ The territorial cntenon
15 not sufficient, for it always leaves categories of national consumers (tourists, consumers
buying at distance) nnprotected. This of course will hamper the development of B2C electronic
commerce, the growing of which depends on a clear consumer confidence. The consumer who
enters into contracts wternatonally by phone, cable o1 intemet, cannot be confident ifhe does
not have a precise knowledge of which law is applicable to this relation, which are his rights and
level of protection, and which 15 the competent forum.

* In this sense JAYME Erik, Zum Jabriasondy
Ingerpatonalen Privat- und Verfahrensrechts, 2000, p. 169, reminding that the fast European rules were entively devoted o
jusisdiction.

P IAYME, IPRAX 2000, p. 170,

¥ I this sense JAYME, IPRAX 2000,p. 168

I thts sense JAYME, IPRAN 2000, p. 171, anabyzing Gesman cases about the Tschernobyl disaster, in wisch the “offense place”

was considered the Genman terrnitory where the “radiation cloud” caused damages, which must be compensated by the

ool Das Kollistonsvecht guischen Postmoderss wnd Fubsinnns, in IPRAX-Praxis des

Russian company and, also, the cases of electronic commerce, m which are being considered as competent the courts of the

place of “distobution” of mformanion by the kntemer, o, fiom the place where the conswmer 15,

FAYME , IPRAX 2060, p 171,

See also on the different political and legal influences for the typieal terntorialism of private international law of the Latin

Asneriean counines, SAMTLEBEN Juergen, Merschheityghick und Cerst qrort Zu Joremy Banibams Wivisong in Lateinaninitea,

in Rahels Z 50 {19806}, p. 475, See also ARAUTO, Mddin de, Cantruior Internarionats - Autononsia da Vontads Mool e Canvenpies

Internacionais 2. ed Ed. Renovar, Rio de Janeiro, 2000, p. 145 ££.

® 1o this sense RICHMAN William M. and REYNOLDS William L., Uderstanding Confliot o Lans. 2. ed,, Times Mirror Books, US4,
1995, p. 230

% In this sense as well KROPHOLLER, gp.4, p. 635,

& Sa remunds BOGGIANG Autonia, International Standard Contracts, Recuer des Cours, 1981, 1, £, 170, Nijhoff, Dordrecht, 1982,p.
138, calling for the application of the Jaw most favorable to the consumer,

w
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Fxamming the Draft of the Hague Convention of 1980 and the 1994 CIDIP IV of
Mexico, the Argentinean scholar Boggiano® suggests the use for consumer protection of a
rule of limited party autonomy: the parties’ choice of law would caly prevail if choice 15
made of the law most favorable to the consumer; otherwise the law of the consumer’s
habitual residence would govern the transaction. Furthermore, mandatory and public policy
rules would prevail as general limitations to the parties” autcnomy (Art. 1208, Civil Code of
Arpenting).®

The Eurcopean expenence indicates preference for mandatory rules (Art. 7, Rome
Convention)® and limsted pardes’ avtonomy The Eoropean Union, notmally open to
party autonomy, has chosen 1o provide to ifs own consumers minimum protection
standards.®

As Neuhaus said, party autonomy and freedom of the parties to choose the law of
contract, Jose their sense, if they become an instrument of abuse and dominant power by
the stronger agamnst the weaker.® The approach that advocates for party autonomy gives
precedence to the parties” choice of law in determining the law applicable to contracts, even if,
because of povernmental intesests and public policy concerns, this choice remains very limited *
Neuvhaus® proposes the following solution: if the parties have substantive party autonomy
or equal bargaining powers, there may be party autonomy in private international law;
however,if the parties do nothave true substantive autonomy, because one party is structurally
stronger {such as a professional supplier who drafts and determines 99% of international
consumer contracts) and the other weaker {such as a person who usually concludes national
contracts and rarely enters into international transactions), party autonomy cannot be a
proper connectng factor, as 1t will encourage the choice of the most favorable law by and to
the benefit of the stronger party only.

B See, far all, BOGGIANG, inhis text The Congribuition, opeit, p. 138 and 139,

¥ BOGGIANG, The Canpvibuison, p. 137

¥ Rome Convention of 1980- “Article 7 — Mandatory Rules - 1. When agpbung wnder this Convention fhe law of a countey, effect megy be givan
o and i s fiaw ag wmderthe o of he latier cowntey,

#o fhe mtﬁ;sdrzlmj}' raedes gf e o qf am;rfjf'ﬂ'wm‘:;' Wph bk the sitnation bar a olose mnvea i,
thase racies msist be applied swhajerer the fam qpplicable fo the vontract: I considering nhether b give sfiedl fo these mandatory vules, vegerd shail be
bad to Bheir natwe and prevpase and 1o the consequenver gf thew appdisarion orionapplication. 2, Niothing in this Comeniron shallvesirat the application
of the pacles of the L of the forom in @ situation where they ave mandatory irvespectine of P lam atherwise applicable fo the contract.”

Qun this subject see BROCKER Marian, Verbraueberswbuty int Favopassoben Kollisionzecht, Peter Lang, Frankfurram Main, 1998, p.
107, Aceording to this author, the coust started to establish this Hae of equality valuation (Glisharsighds) of the natonal rules
of consumer protection znd of the duty of tolerance of the European Union mernber States with regard to the application
of “foreign” law of another country, memaber of the European Union, in the case Cassis de Dijon, BROCKER, gp.cif, p. 107,

“De Farteiasiononie veriiert ibren Sinn - ebenso wie die materielvechthehe Vertragsfreibeit~, wemn sie o Herssohaft des Ttaderen sther den
Schuaehesen pird. ", NBUFLAUS, Die Grandbegriffe der IPK, 1962, p. 172 apwd von HOFEMANN, gp.if, p. 390,

2 I this sense the Swiss law of 1987, see in general NISHITANI, op.aié, p. 201 £f.

® NISHITANL op.ci, p. 318 citing Nevhaus: “Nur und diberal] dort, wo die erste fmaterielirechtiicher Freibeit] besteht, ist auch
die weite kollisionstechilicher Freilieit] anpebracht” {Neulavs, Dire Grunmdbagryfe der PR, 1962, p. 257]. Adse von FL NI,
ap.eid, p. 396, citing Neuhaus.




Boggiano’s position 1 favor of a Limited party autonomy designates an open
contection factor “in favor” of the consumer and can be relevant for the evelution of private
international Jaw in the Amercas. The inter- Amercan countries already know rules like this
{faver negots, faver matrimondd, favor lgitindiatis exc).™

The difficulty with the rule proposed by Boggianc is that the possibility of chowce of
law still remains wide, which shall mean a hard task for the competent judge in verifying
whether the chosen applicable faw 15 betier ot not than the other laws m connection with the
concerned consumer case. A similar suggestion, but more limited, was made by Toniollo m
Argenta’ the judge should allow the choice of the law which is the closest to the consumer
relation, according to the consumer’s viewpome, Of course one should not forget either that
the farges the possibility of choice by the consumer is, the lesser is the predictability of his
obligations by the supplies, which may end up in harming commerce.

Kropholler already considered, in 1978, determination of the most favorable law to
the consumer as a very difficult task for the judges, as it would require to compare the
substantive results of the application of various laws relating to the case.” This is still the
case nowadays. The trend towards more harmonized substantive rules does not replace the
need for specific rules of private mternational law.™ This 1 illustrated by the introduction of
new nues of prvate internatonal law in Furopean Directives, the revision made of the
Rome Conventon of 1980°¢ and also the recendy modified Article 2% of the German
EGBGB which proposes a specific rule of consumer protection (Art. 292 EGBGB) when
foreign laws are chosen by the parties.”

However Boggiano is correct when he states that rigid connection factors provide
nationals with oaly an “dlusionary safety”.

® Sotegches KROPHOLLER, JPR, p. 120w 122,

TONIGLLO, anar, p. 99 “Las eleccinnes aliernativas, son un adecuado instnumento de proteccidn desde que permitan dejar
delade las lemsiaciones menos favorables, promoviendn eleclogias”

% KROPHOLLER, gpas, p. 657,

F In this sense also TONFOLLO, gprz, p. 108

# The 1980 Rome Conventon was modified by EU%s iternal Regulation (Reg 44/2000); see JAVME, TPRAX 1999, p 413 and
in JPRAX 2000, p. 41 {F

‘The lew on consumer-distance contracts, approved in 13 Apnil 2000, introduced this new {and polemsc) agt. 202 BEGBGE,
which enteged into force o July 1, 2000 (as reported by IPRAX, 2000, 3, {248] VL), _Ase 792 BEGBUB. (1) Ftbe baw choser b govers
@ contract is not e of 0 Member State of ths UE or of the Barpean Feomomis Aven (GELA), the rufes of the statuter whish invorporand Divectizes

o the vonswaers’ pratetion {Statutes of eonsumens’ protection 55 stawdard contvacteal tevms, Siatoctor on Giikance eonfrasls orof tirme-charingl, wihber

the contract bas elpse connections wuth ome o moye counivics af the BU or of the BIEA, ala apply. (2).4 close connection escisrs mhen: 1. the contyact
is aonslided by vortue of a pubis offer, pablisity orother legal mats aiiie perfurmed in @ State of the B o7 of the BEA; 2. The ather comtriacting pariy,

b smade statermenty o aevepled the ofiey, bar domsicile tn ihe eountres of the U cthe BEAG 3.7 bl on fimecharing s apihaalie o the contrast

\g&r.eﬂm‘d by the fan o 2 sssniry Act mgmﬁ:r.gfdveEU araf VA ey the fsmovalils pood it ocated in a Siate ?f:‘.‘ﬁﬁEU o "the EH.A: 4 Dieettser
on the conummeys’ profeciton in v seitse of Has arvicl are 7. Divvetine 93/ 33/ U on sppressive i 2. Divectrse 94 /47 ) CE om tisne-
iharimg 3. Diretioe 97§ 71 CE o# distases contravte. ”Oflicial teye in German, freely translared, published m IPRAX 1999, p. [304] VII
and in BGBL. Ted 1 Nr. 28, 29.Joni 2000, p. 201

% S0 BOGGIANG, 7 2, o 134 “thefhusion of mgid conflict rides”

s Cnedrebut
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Anew [nter-American Convention can be the solution. Rules that aim for consumer
protection derive from a governmental or public interest and therefore a Convention 1s
preferred to a model law: In the consumer area, private and commercial interests should not
prevail alone, and party autonomy should not be decisive in the choice of law process ¥ The
private international law system for consumer protection must be mandatory and binding
for all State Parties adhering to the new CIDIP suggested by the QAS.

Traditrenal connection factors, like the Brazilian rule of fnor offerenns, whach designates
the offeror’s residence in distance contracts, must be set aside. In consumer contracts, the
offeror is always the supplier (Art. 30 Brazilian Consumer Protection Act 1990).7 This
makes the Brazilian rules of Article 9, pat. 1 and 2, of the Civil Code of 1942 to be overcome.”
Art. 9(2) prowdes that the obligation resulting from the contract is considered to be concluded
at the place where the offeror lives, and his law should govern the contract.

In Quebec, where Ariicle 5 of the Rome Convention of 1980 was used as amodel,
Article 3117 of the Code Civil du Québec of 1991 sets forth alimited party autonomy, and
the application of the mandatory rules of the country of residence of the consumer, '™

It is worth reminding here the difficult question of defiing the term of consumer
in private international law rules. We agree with Toniollo, when he affirms that the notion of
consumer in private international law must be given a wide interpreradon “io comprise the
various situations that need protection”.*™ The Rome Convention of 1980 on the apphicable
law to coatractual oblipations, in its Article 5, defines “contracts concluded with consumers”,

*TOn the subject of facultative Private International Law, see the Hague Course of DE BOER, gp.a, p. 235 {F, specially, p. 303 (£
I the Brazhan case, the CDC or Statute 8.078/90, expressly determines that the offer 1s abways froin the supplier or professional
es¢ e Jepe ith Axts. 30, 34 35 and 48,
" The current text of the 1942 Brazilian Codipo Civil Introduction Stanke is: “Art. 9. In arder o qualify and govern the sbiigation; shall
de appiied the daneof the commrey in vedick thes are conchedod (1) Bang the shigarion aimed 1o be perforsed in Brazyl and deperding on stsential
Jorm, thic chall be cbserved, adwsitted the pecwliavities of e foveipn law as to the eocternal veguivements of the act, {2} The vesulting obligation of the
sontvact repurer tvell conclieded in the place wheve the proponent resides,” (In the omiginal LICC /42: “Axt. 0. Parw gualificar 2 reger as obrigapdies
apiimr—ﬁ:-fri alet do  pais ent GHe s conttiniren. I1° Destinando-se obﬁ;gafﬁc- & e exerniade no Braiil ﬁ’qﬁe}fa’eﬂa’m e fawm spvencial send ecfa
phrevvads, adwmifidal as pulardades du Jo enrangera guaniy aos vequisitos etrivssor do aio. §A. olripagite readtants do snirals reputia-se
vonsitnida we lugar onds vesidiv o pruponenie. ).

The current text is “§3 .« Du Contrat de consomumation- Art. 3117, Le choix par les pasties de la Joi applicable au contrat de
consomumation ne peut avoir pour ésultat de priver le consammateur de la protection que Jui assurent les dispositions
impératives de la foi de PEtat ofl ila sa residence si ls conclusion du contrat a été précédée dans ce ey, dune offre spéciale ou
d'une publicité e que le actes nécessaires 4 sa conclusion y ont éid accomplis par le consommateur, ov encore, $i la demande
de ce degnier y a &€ recue, 1 en est de méme lorsque le consommateus a 6 incité par son cocontractant & se rendre dans un
Erat éranger afin 'y conclure le contrat B Pabsence de désipnadon par les parties lato de la sésidence du consommateur
est, dans les mémes circonstances, applicable au contrat de consommation”

* According to SIQUEIROS Yosé Lius, Contribacion de bas CIDIPL 1Ty 1T 0! Devarralle del Dercho Internasional Privedo, X1 Cusso de
Derechio Internacional, Secrataria General, OEA, 1987, p. 170 this was one of the great contributions of CIDIPS when
detesrraning that e Inter American domicile approached the hgure of usual residence in vogue in Boarope, see also CIDTP-
11575 — Convention about satural person’s residence. See alse OPPERTI BADAN, Hetado ateal def Derscho International Privads
sz 2l Sirtermna InterAmerigans 13 Curso de Derecho Internacional, v I, Secretana General, GEA, 1983, 1. 2.7 and ALMEIDA,
Ricando Ramalho, A convengio Interamericana schre domicilio das pessoas fisicas ern direito internacional pavado, in CASELLA,
Paulo Borha and ARAUTO, Nédia (Coard ), Intepragio furidica Inferamericana - As Convengfes Intoramericanar de Diverto Infernacional
Privads (CIDIPs) ¢ 0 1iveite Brasifeire, 1tr, Sio Paulo, 1998, p. 217,

T TONIOLLO, s, p. 95,
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as the ones that have as a goal 1 provide or supply a person for ause which can be considered
outside his professional activity”.'® A sirnilar definition, both subjective and negative™, can
be found in the Brussels Convention of 1968 and the Lugano Convention {art. 13),
which provide for aspecial system of protection under Articles 14 and 15.%%

Consumer related features that could be accepted by a majority of countries are the
concepts of son-profesiionalism, natural persor (personal, collective or family use of praducts
and services purchased or wsed), mntractor or fual wier'™ and victim of defective products and
services. ' On the other hand, the definition of all victims of defective products as consumers
is not necessary, 4s existing conventions, t.e. the The Hague Convention of 1972 on Product
Liability, do actually provide encugh protection in pavate international taw with special

o9

connection factors such as the pexson suffeting damage (victims or consumers). ' A number
of other international conventions deal with liability deriving from accidents connected to
the production chasm, and these are taken into consideration by the draft CIDIP on catastrophic
accidents and trans-boundary pollution, and therefore should not be mentioned in the new

CIDIP
Here is the legal definition of consumer thatis suggested in the new CIDIP:

“1. For the purpases of this Convertion, consumer means ary neinral person who, i o relation
with a professional trader and in transactions, ontracts and situations governed by this Compention, @ts
Jor a purpose which can be vegarded as ontsicde the sepe of his profersional metivity”.

According to Kropholler, the setting-up of special rules on consumer ptotect:on in
international commerce, should follow the following: (1) to respect the applhication of

I AYME /KOHLER, IPR-Twre, p. 107,
W TONIOLLQY, ap.0it, p. 95
1 Brussels Convention of 27 Septernber 1968 on junsdiction and the enforcement of judgements in civil and commercial iatiers:

Astile 13- Jurisdioraon sxeycvmsumer contrsts - In prosvedings soncerning & costraed concluded by @ person for a propese which can be veparded as bag
outiide bis prade or n%g.mmf:, beveinafrer calid ‘the consimer’, jurisdiction shall be de‘sr‘fm.ﬂ:ﬁ:ﬂ' by thiy Section, wtinpat projuedioe fo e prosisions o9
Arrele @ and 5 (5) i is: 1. contract for the safs of goods on instndiment credit temg; or

2. g contract for @ loaw repayable by installments, ov for any other form of ereddl; made mﬁmmf the sale of gondy o 5. any orber consract for 8

of geants o3 contvact o the sapiply of seruives and (a) in the Siate of the comisomers domicils the conelasion of the coutraat war precs sehed by 2
insitation addeeised ip bive ov by advertising, and (b) mhe concumer ook in that Stare the steps nesessary for the comlysion of the contract W, “here a

Bnswmtr eniirs into @ conlrast with a pasty who is not devussils i a Contrasiing Stale bt has & braneh, ageney or other establishment i ons of the
Conh aq&rg £ fader, that Bty shall in c:r,;ome.: m'{.rmfg am‘of the oberanons gf the ﬁn’mr}: ABEHCY Jf”éf)‘{u”bﬁ/&’é)‘f e deewnad 1o be donsicilad in Hhar
State Tz Section shall not apply fo conirasts of iransport,

% Similar defnition was included, on 06.29.2000,in the German Civil Code, “BGB- § 7.3 Verbrancher - Verbrancher ist jeder aatirfiche
Peron, die esn J;C‘[}Jf{g@ fJ_zfz‘ oo einem Zivesk absehlicst der weder dhrer " ges evbslichen noch zf)ﬁw” sebswindipen b:ﬁ?gj:t&'&fﬂ 4 aﬁgﬁﬂﬁ gapereckuel
perden kann.” (BGE - § 13 - Consumer - Conswmer is any aatural person, who concludes a legal act, whose end does not have
commercial commection or with his professional actvity, BGB § 13- Conswmidos - Consumidor é qualquet pessoz Hsrea, que
conclul um negdeie jurdice, cupa finalidade nfo tem kipacic comercial ou comt sua atividade profissional),

Y S itis in the legal systems of Iraly, Prance, Germany, Englacd, Belgiun, as examined in detad by KLESTA DOSI Lautence, Lo
status del consumatore prospettive di dintio comparate, R & Dirits Ciady 6, 1997, p. 669 to 673, About the repercussion
of theseideas in the Mercosur countries, see RIVERA Julio César, Inferpretacion def Derecho comuniiaria y norén de eopssmidor — dus
apartes de fa Corte de Lavarsnbings, in La Ley, Buenos Alres, 1998, p. 520ff.

¥ Also BEN]AMIN, ap.s52, p. 500,

WM. Bxplanatory teport, in et o dovements de la dousidme secsion, 2 w2 21 ocotobre 1972, Conférence de la Haye

Intemational prives, Hague, 1974, . 252(f
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mandatory rules (in German, Sonderregelnng fir swingende Novwaen),"® (2) to elaborate special
rules for certain types of contracts or particular mattess', (3} to use traditional bilateral
rules, ™ (4) to select objective connection factors, and (4) in case of consumer contracts, to
choose another connection that the one of characteristic performance, ™ but give prionity o
connection factors of the weaker contractual sphere (Recht dev Vertragsphire des Schwdcheren).
Hence the parties” mtent or the possibility that the law of the contract be chosen by the
stronger contracting party ace imited"* and further corrections are imposed through public

policy rules™* and a loophole clause'®.

In the convention to be proposed, it seems more adequate to use the method of the
Rome Convention of 1980 o pive preference to mandatory rules™” (such as the new Art.
293 EGBGB), ™ to impose an increasingly limited possibility of chosce of law, and to
propose a narrow definition of consumer.

In order to protect third parties and bystanders, it 1s suggested o inclede a rule
broadening the sphete of application of the protective provisions:

“2. Regarded as consumers are also thivd pavties, such as famsily members of the main consumier
or other bysianders, wiho direcity enjoy the servives and products contracted Jor, in contracts governed by
zhis Compention, as final wnsignee of such contracts”.

And a special definition of the consumer is suggested for travel and dmeshare
contracts:

3. In the cases of travel and timeshare contracts, the Jollonsng are vegarded as consupiess:

a.the main wuivading pasty or the matural person who buys or qgrees o buy the travel the
package holiday package ar the timeshare for bis own nse;

¥ KROPHOLLER, op.f, p. 648,

a4, p. 655

A2k, . 657 and 660

“3id, p. 656.

Viid, p 656

Lhd, p 655,

hid, p. 657

17 Tt is about the Private International Law technique of identifying some laws or intemal rules, which by theis impoitance and
pubhe policy natuse, must be followed by all and in all prvate relations with strong contacts to that countey. This is ususdly
known by the French expression “lois dapplication immédiate”, made popular by the studies of the Greek professor Francescakis
since 1958, despite the very sipular study of the Iglian De Nova {norme sostanzial sutohmitate”, “nomme di applicazione
necessada”’}, dated from 1959, The other Freach expression “loss de police™, has also heen made popular, on this, SCHWANDER
Ivo, Lais dapplication immidiate Sonderantnipfiong, [PE-Sachsormen und andeve Ausnabmen won der genchnlichen Anknipfong im

inzernaticnalen Prisarechy, Schulthess, Zudque, 1975, p. 132 te 184,

18 JAYME /KOHLER pomnt out 5 consumer directives that have particular rules of Private International Law: unfair terms
Directive 93 /13 /BECY, tineshare (Directive 9447 / BO), distance contracts (Directive 97 /7 /BC), warrnties Directive 1999/
44 /EC) electronic commerce (Directive 2000,/313, all mentioned in art, 292 EGBGB; JAYME /KOMLER. IPRAX 1999, p 411
to 413 A 292 BGBCE
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b. the bengficiaries ov third parties o hehaif of whom the meain contracting party buys or agrees
10 bty the travel, the package hodiday or the timeshare and those who enjoy the travel, the package boliday
ar the timeshare Jor a length of time, aven though they are not the meain coniracting party;

6. the assignes or the natiral person to whom the main contracing party ov the beneficiary
assggns the Travel, the package holiday or the timeshare.”

The following 1s added to guarantee that the most favorable to the weaker party will
be followed:

A If the law applicable by viriwe of this Conpention defines in a wider or more favorable ranner
who 5 20 be regarded as a consumer or Breals other agenis ds comswmers, the judge entitied to adiudicare th
marter may Iake inlo consgderation such an xpanded siope of application of this Convention, a5 long as
it iy more Jovorabie to the consumeer’s interests.”

IKrophoiler conciudes his analysis by affirming ¢hat traditional private internationst
law nides, as revised, could be used to protect the weaker party and that Eurcpean continental
private international law could and should include social values.””

In fui} agreemeat with this statenent and taking into consideration the pest-modern
view of private international law pussuant to the doctnne of Frk Jayme, the need seems
obvious for a better protection of consumers entering into intermational contracts within
the regional o Inter-American system. This new argumentation in favor of the protection
of the weaker party 15 a good opportunity to draft an Inter- Amencan Convention zbout the
law applicable to some consumer contracts and consumer transactions.

2, Insufficient consumer protection in Americas’ private international law rules and
general conventions on the sale of goods

In Mercosur, scholars have always warned that, due to the different levels of consumer
protection atnatonal level among the four member counties, the rule of the law of origin
could not be an adequate solution, as it would leave unprotec ted consumers of the addressee
countries.”™ The option adopted by the Commoen Market Group Resolution 1.126/94,'%
approved on 16 December 19594, was in the same direction, thus imposing in ali consumer
contracts the commercialization or destination market rule, i.e. the application of the law of
the country where the product or service is actually marketed, until the efforts forlegislative
hammonization lead to positive results, ™

W KROPHOLLER. apsif, p. 660, defends that Prvate International Law riles should absorh this social dimension of the weakers’
protection: “Das PR Savignyscher Priigung nimmt die sozizlen Gebote der Zeit in sich auf”,

12 See DROMI, op.ait, p. 365, This has always been STIGLITZ G. proposal, in, /3] derecho del conmmidir on Argeniing y en of Merssoay,
published 1 Asgenting, La Ley, 19/5 /55 and in Brazil, in: Direito do Consunidor, v. 6, ¢, 20

" MBERCOSUR/GMC/RES. 126/94, inBoktin de Integragio Latimo-Americana, 15,9, 133

 Resoluaitn 126 /94 GMC/ Mercasut- “4rt 2. Flastz gre sex aprobady un Reslomento somin pasa la definsa def conswmitdor en el Morsosio, cada
Estado Parte aplecard s logtslasion de defensa 96l aonsumidary replamentos Henicos fevtinentes, 2 fos produtos y seviaos aomersishaados en su erviforio.”




59

If on one hand there 15 a very clear evolution towards increased consurmer protection
at domestc or national levels, the same cannot be said in terms of consumer protection
through private international law. There are few special choice of law rules dealing with
consumer protection. Nevertheless if national rules on consumer protection in the Inter-
American countries would be considered as mandatory or public policy ones, there would be
nonced for a convention on the matter; the consumes, resident or nationat of a OAS State,
would always be protected by the application of his domestic rules.

This conclusion is not fully true, thouph, as it presents two gaps.

Fersy, it leaves the tounst consumer without protection when this retums to his
country, for his profecron would then require the extraterntonality of the concerned protective
laws, whose characteristic 1s exactly to be territorial. The international tourist consumer
would be protected only when the national judge applies the /& fos?*. It has to be noted,
however, that most of the connection ceiteria cusrently recognized by Inter-Amencan countries
are either the choie of the parties in international contracts, the plae of pesformance or the
comteile of the offeror™. Al these criteriz will lead to the application of the foreign law in
contract relations with national consumers.

Secondly, it leaves the inter-American consumer without protection, when the
probable court to hear his demand is in a foreign country, for examole, when he contracts at
distance or by electronic commerce. Indeed itis very unlikely that mandatory or public policy
rules from the country of the consumer’s residence will be applied by the judge or arbitrator
of another country, as this was illustrated by numerous studies.™

This 1s why it is necessary to define an inter-American consumer protection set of
rules for these two sectors, as proposed next. In order to do so, both existing national
private infemational law rules and conventions on intemational sales of goods effective in
mter-American countnes are assessed hereunder.

i These cases are very rare, but there is already a dading cese in Brazil In a recent decision the Supreme Court of Tustice held 2
Brazlian branch office liable for he warsanty of a product purchased in the United States (distabured by the head office m
Japan and produced possibly in Indonesia ur China), of the Panasonic brand, all according o the Brazihan Consumer
Protection Code, considered “law of immediate applicalion”. The REsp. 63.981-3F whose rapporteur was Minister Salvio de
Pigneiredo, decided on 4 May 2000, with (he following absteact “Consmer Law, Good asguered abracd with defect, Obligaton of the
ntional empany of sama frade mark and prowp &o repatr the damage The curvent vealify sndicates we are living in a world of globalized esonomy
The great corporasions bave fost the nazionality mark fo become worid companies. Left the prosinces and reached sniversabiy. By the peculiaritios of

the spesivion, he Bragt] Panasenic Limited ic bold Bable for the fands of the producr of Pasassnie label aoguired abroad” See my comments 10
the aricle Normes de protegio do consumider {(especialmente, no coméreio eletrdnice) ornndas da Usiic Européia e o
exernple de suz sisternatizagho no Codigo Civil Alemfo de 1896 - Nolicia sobre as profundas modificagfes no BGB paramncluir
& figuez do consumidor , in Rerste de Direido Privado 4 (Sio Paulo), p. 85 €.

¢ See that the charactenstic pesformance was ot considered an opportune connecting factor, not even for inclusion in CIDIP
V, s0 NOODT, TAQUELA, Mana Blasnca, Convencidn interamencana sobre Derecho aplicable a Ios conteatos internacionales,
in B Devevko internavional privado interamericanc e of wribral def sighe XXI, Diege FERNANDEZ ARROYO (Org ) Ed. Eurolex,
Madrid, 1997, p. 104

2 Soe 1979 CIDIP I - General Rules of Choice of Law. After an exhiaustive analysis of Germnan law and case law, we come to the
conclusion that there is no obligation o the German yudge ro aval hioself of the mandatory riles of other counties; only
the mandatory rules of the Furopean Union member States must be obsetved, due to act. 7 I 1980 Rome Convention, so
BECKER, Michael, Zwingendos Bingnifferecht 1n der Urteilsanetkennung, in EabelrZ 50 (199a), p. 737
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A, Domestic private international law rules to protect consumers in inter-
American countries

Ttis interesting to observe that, except for the United States™ and Canada, there are
rare domestic rules of private international law which concern specifically the protection of
consumers 10 the American countries.

Puvate international law in Quebec, ascertained in the Civil Code of 1991, provides
for several open rules (Art, 3076}, the recogpition of mandatory rules from other countries
{Art. 3079, a stnct public policy regarding the incompatibility of the resulting effect of the
application of foreign law (Art. 3081) and a general loophole clause {Art. 30827 Tt also
inciudes a specific rule for consumer contracts (Art. 3117),'* which does acknowledge the
parties’ intent, but alse considers as binding to the court mandatory rules i circumstances
identical to the ones of Articte 5 of the 1980 Rome Convention, and which indicates thatin
case the parties have made no choice, the law of the consumer’s residence will apply. The
Quebec’s Civil Code also provides for a specific rule applicable to accidents involving defectve
products {Art. 3128}, according to which the victim (notmentioned the term comsames) Can
choose between the law of the country in which the producer has its establishment and the
law of the country where the product was acquired.

In Latin America, the Chilean 1855 Civil Code, as modified in 1996, does not contain
any special rule about consumer protection in private infernational law.'® The rules of
private international law of Mexico do not mention specifically consumers either.'™ Both
the Colombia’s “Bstatuto del Consumidor” of 1982 (Decree 3.466 of 2 December 1982),'
and Article 20 of the Civil Code of 1873 on the applicable Iaw t¢ contracts, do not mention
the term of consumer.’*. Private iﬁternational law of Ecuador,”™ Costa Rica,” El
Salvador, 138
special mles regarding consumer protection.

* Guatemala,”™ Nicaragna™, Panama,” Pern™ and Honduras'™ do not have

1% Zee Axt. 3545 about produety Fabtii and Art. 3547 about sorpactual obsgations of the new statute of Lovisiana, Sutate 923 0f 1991
{published full-text in JPRAX 1993, p. 56 ff, in KROPHOLLER Jan, KRUGER Filmar, RIERING Wofgang, SAMTLEBEN
Tiirgen, STEFHR Kurt, Aarmesrppaisshe IFR- Cerape, Mat-Planck-Instut, Hamburg, 1999, p, 1002 ff

1 Se et in DOLINGER Jacob, and TIBURCIO Carmen, TVade Mo de Dircits I sermassonad Privado, Bid. Renovar, Rio de Jangiro,
£994, p. 297395,

2 See textin DOLINGER, Vade Meowe, p. 297-298.

7 In this sense KROPHOLLER Jan, KRUGER Hilmar, RIERTMNG Wofpang, SAMTLEBEN Jiigen, STEHR Kunt, opat, p 174 L

1 The reform process of the Civil Code was estabbished by a Decree of 11 December 1987, reproduced m DOLINGER, Vage
Mezurm, P393,

2 Published tn Resrome [éuine do Conmmomidor, v 27 {1998), p. 208-239.

82 KROPHOLLER Jan, KROGER Hilmar, RIERh\(u Wolgang, SAMTLEEEN HNirgen, SIEHR Kust, o, m, P4l

# EROPHOLLER Jun, KRUGER Hilmmar, RIERING Wo frang, SAMTLEBEN Jtirgen, SIEHR Kust,

* KROPHOLLER Jan, KRUGER Hilmar, RIERING Wofgang, SAMTLEBEN Jiirgen, STEHR Kurt, opait, p. 204 ff.

5 KROPHOLLER Jan, KRUGER Milmar, RIERING Wofgang, SAMTLEBEN Jlizgen, SIEHR Kust, bz, 228 £

5 KROPHOLLER Jan, KRUGER Hilmer, RIERING Wofgang, S AMTLEBEN Tirgen, STEHR Kust, o

T KROPHOLLER Jan, KRUGER Hilmar, RIERING Wofgang, SAMTLEBEN Jiirgen, SIEHR Kuzt, -

£ KROPHOLLER jan, KRUGER Hilmar, RIERING Wolgang, SAMTLE Jiirgen, STEHR Kust, op.r, p. 620 ff

# KROPHOLLER Jan, KRUGER Hilmar, RIERING Wolgang, SAMTLEBEN Hirgen, SIEHR Kutt, afiet, p. 064 tF

HKROPHCLLER Jan, KRUGER Hilmag, RIERING Wolgang, SAMTLEBEN Jurgen, STEHR Kurt, op.at, p. 268 {f.
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In Venezuela a general consumer protection statute was adopted in 1995.1 and a
new private mternational law statute in 1998, butneither fext do mention specifically consumer
protection 1ssues. Hven though, the new Venexuelan statute brings updated provisions on
the application of national mandatory rules (Art. 10}, calls for fair connection rules m concrete
cases {Art. 7) and brngs a rule i favor of the victin in case of accidents or illicit acts, which
may favor the consumer (Art. 32).'%

In Mercosur countries, the situation is not any better. In Paraguay, neither the
consumer protection stamate of 1998,% nor the Civil Code of 1985 contain special rules for
international consumer transactions and, i contractual matters, the law of the place of
performance of the abligation s designated as the applicable law (Art 17)."% The same i
Uruguay, which says nothing on the matter in its consumer protection law of 1999, and
the Crvit Code of which (dated 1868 and amended in 1994} alsc designates the law of the
place of performance as the law applicable in contracts {art, 2399).1%

The Brazilizn tules of private international law are rigrd and old-fashioned ones. They
donotmention the consumer, and provide for only one peneral rule about public policy (Art.
17 LICC/42). In contractual matters, despite scholars’ efforts, the dominant rule remams the
loxc Joed celobrationis (Art. 9, TYCC/ A2 “To gualify and povers: the obligations, shail be applied the law of
the conmizy i wiich these are pondlsded . The rule of Article 9¢1) LICC/42 imposes a cumulative
application of the Brazilian rule as fo the form, i case of performance in Brazil. The mle of
Article 92) CCIS/421s used to identify the place of the offerin contracts concluded between
absent or distant people, such as most of intermational contracts nowadays. According o
Article 9(2), “the obligation arising froms the comeract reputes itself concinded in the place whese the offerar
resides”, hence desymanng the law of the place of the supplier’s residence to govern contracts
concluded by electronic commerce with consumers (B2C), or imeshare contracts. In the case of
accidents caused by defective products and services, the applicable rule is also the one stated 1n
Article 9, now interpreted as foc dud delzers, 1.2 the law of the place where the illicit act was
petpetrazed or the law of the place whete the harm and its consecquences took place.* The new
2002 Brazihan Civil Code has no rule about the subject.

“* Published in Resist Dirvito do Connmdon, v. 26 {1998), p. 307-327,

5o Decree 36511 of 6 August 1998, in KROPHOLLER Jas, KRUGER Hilmar, RIERING Wofgang, SAMTLEBEN isgen,
SIEHR Kust, op.af, p 958.005

* Ley 1.334 of 27 Octobes 1998, publshed in Reszste Directo do Cronssmidor, v 30 (1999, p. 247-253

4 KROPHOLLER Jan, KROGER Hilmar, RIERING Wofgang, SAMTLEREN Jurgen, SIEHR Kurt, sfet, p. 638

Loy 17.185 of 20 September 1598, published 0 Retina Dirito do Conmomicor, v. 33 (20003, p. 262-270.

# KROPHOLLER Jan, KRUGER Hilay, RIBRING Wofgang, SAMTLEBEN Jirgen, SIEHR Kurt, spat, p. 910,

¥ Spa ARAUND, apzt, p. 108, On the controversy abouwt party sutonomy in Brazi} and in vatious Lalin Amencan countries, see
BOGGIANO, The Conaibution, p 132 i

HILIMAMARQUES, Claudia Novos rmos do Direito Internacional Privade quanto 45 obrigagies resultantes de atos dcitos (em
especial de acidentes de trinsita), Rewistr dos Titbanads, Sio Paulo, v 629 {mar/1988), p. 72 {£.
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Argentinean scholars have for long proposed special and more protective rules for
mtemational consumer transactions, especially i standard coneracts."* Argentinean private
international law mles (Arts, 1205 w0 1214, Civil Code) contain no special provisions for the
protection of consumers'™. Articles 1206 and 1210 provide for the application of the /x &e
excecuitzanes and the &y e wlebrationes, but scholars remind that, according to the traditional
viewpeint, the first connection factor will usually designate the law of the supplier as the
applicable one'™ The second connection factor refers to the law of the place of “signature”
of the contract, leading frequently to the application of the Arpentinean Zx for?, leaving
unprotected the tousdst consumer and the one who contracts at distance or by electronic
means.' Scholars propose that the consumer be allowed to clect esther the “law of the place
of the product purchase”, which would be especially important in both cases mentioned, or
the “consumer’s most favorable Iaw™'™. In tort matters, the traditional rule 55 also in Arpentina
the fx foid dedicrr {Art. 43 of the 1940 Montevideo Treaty), understood as the law from where
the tort or wrongful act took place (/o loc aerus). This rule has been under severe criticism
and it has been suggested that, in case of harm caused to the consumer, the law of the
habitual residence of the one who suffers the damage be used, a solution similar to the 1973
The Hague Convention.”™ Other scholars propose that the consumer-victim could chocse
either the law of the place of residence of the person or enterprise held liable, or the law of
the place where the product was purchased.

While demestic laws still have severe gaps on this matter, the consumer protection
issue becomes more and more dealt with in recent private international law doctrinal stdies ™
Schotars are practically unanimous on the need for special protection m consumer intermational
transactions. Party autonomy 1s not seen as an appropriate rule when one of the parties is
weaker, such as in consumer contracts.” And proposals are made for the harmonization of
private international law rules through Mercosur™ and other international organisms.'

B. Lackof special rules regarding consumer protection in general international
conventions on trade of goods in the inter-American system

HWBOGGIANG, Inernational p. 55,and The Contsebusion, p. 134 {F.

HCTONIQLLO, ap it p. 98,

151 Iz this sense TOMNIOLLOY, apeit, P00

7 Tns this sense also wams TONIOLLO, gp.ait, p. 102,

ETONIOLLO, apdt, p. 101, 102and 107

B TONIOLLO, gper, p. 108 and 110

W As suggested by TOMIOLLO, gp e, p. 110,

B BOGGIAND, The Contribustion, p. 139, TONIOLLO, spwz, p. 94 £f, LIMA MARQUES, Claudia, Direitos do Consumidor no
Mercosul: Alpunas sugestGes freale roimpasse, Revista Dirgito ds Consumidor, Sio Paulo, v 32 (1999), p. 16 ff BRILMAYER, ap2it,
p. 174, includes a wopic “The postwlare of Consnmer Sorerejgusy” not to address consumey protection, but (0 build sn analogy to
the sovereignty of State decisions, whose policies or interests shall be protected in Private Innternational Law,

W See BOGGIANGD, fearromonal p. 55 ff and BOGGIANO, The Contribuition, pp. 138.

% See TOMNIOLLO, gpsit, p. 97,

W BOGGIANG, The Contrrhution, p. 138, works with the possibility of o general manifestation of a Fague or regional Conference,
through the QAS.
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Globalization, approximation and integration of markets, and the intemationalization
of private relations are among the greatest challenges of today’s consumer taw:. "

IRt

As expressed by Jean-Michel Ardghs, the consumer is the “protagonista olvidado”.
Both mter- Amenican Treaties and those dedicated to regional integration, such as the ALATDTs
Treaty and Asuncidn Treaty, which created Mercosur in 1991, do not centain the word
“consumer”.'* Bxisting international conventions on private international law and
intemational civil proceduse - Promosotor de Cooperapdo Judicial do Mercossd and os Trarados de
Cooperagio Bilateral - have not focused on the elaboration of special tules for the protection
of the consumer in the area'® and the few projects effectively put forward never became
effective.’™

There 15 a conscnsus by Brazilian, Uruguayan and Argentinean scholars on the
approach that Mercosur should not be redrafted to include all the questions already settled in
the CTIDIPs, being more use ful and relevant to make use of these CIIPs and their ratification
by all member countnes of Mercosur,'®

But in none of the CIDIPs signed up o now the matter of consumer protection i
given any special agtention. The mam focus is on international teade law in business-to-
business relations, accidents not arsing from defective products, protection of minors,
family and succession law matters, and general rules of private international law and on
mnternztional civil procedure.’™

"The OAS has so far prepared CIDIPs about bills of exchange, checks, letters rogatory,
evidence, power of attorney, commercial companies, arbitral awards, precautionary measures,
proof and iformation on foreign law, domictle of natural persons, general rules of private
mternanonal law, adoption of minors, legal persons, jurisdicion, food, mternational carriage
of goods by road, return of children, mnternational contracts and traffic of minors.'®’

This gap in the inter-Amercan system deserves a more detailed study The 1994
Mexico Conveation {CIDIP-V) on the law applicable to mternational contracts does not
even mention the word @usumer. The Congracting Parties may, when signing and ratifying
the Convention, and pursuant to express authorization under Article 1 CIDIP-V, “dedlare the
categories of contrats to which this Conpention shall not appdy” (Art. 1, Proposition 4}, They may,

¥ Aleo MACEDO JUNIOR, gpaz, 1. 43 € 53,

$ARRIGHI, g, p. 126,

2 ARRIGHI, gp.i¢, . 126.

2 Seq SIQUEIROS, on.a7, p. 159 £

** an example of such good effores is the Protocol of Santa Maria drafted during the Swunmit of Ministers of Jusnce of Mercosur
in 1096, See our comments i Reste Dot de Consumeidor, vol, 32 (1999), p. 16 tF.

1] jkewise RERREIRA DA SILVA, spar, p. 199 and NOODT, apeiz, p.134. Also FERNANDEZ ARROYD, epusiz, p. 49 and
GHERSI Caslos Alberto and LOVECE Graciela, Coniais de dempo Compartide (Tinesbaring, Editonal Universidad, Buenos Aires,
2000, p. 103

¥4 Oy thiis subject, TIBORCIO Carmen., in CASELLA /ARAUTO, apciz, p. 49

“DREYZIN DE KLOR Adriana, 5/ Mervossr Generador do wna wrera frente de derecho internasional privade, Bd, Zavalia, Buenos Aires,
1997, p. 242-244
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for example, declare that CTDIP 'V 15 not applicable to business-to-consumer contracts, but
this statement 15 usually forgotten by the States when they ratify the Convention™®: this is
seen as regarding international trade, and therefore itis taken for granted that tradinginvolving

consumers 15 exchuded.'®

if Siqueiros’ original proposal of expressly excluding contracts concluded with
consumers had not been suppressed, it would have been better.”® The fact that CIDIP V
does not address the matter of consumer contracts 1s a great oppottunity missed,” which
may be recovered only by means of a new special convention, Then the subject matter would
be definitely excluded from the scope of application of CIDIP-V.

As a matter of fact, the connection factors chosen by CIIDIP-V are more appropriate
to international business-to-business relations: they privilege paity antonomy (Ast. 7), remain
quite flexible (with the possibility to choose a new applicable law other than that o which the
parties were previously subjece, Art. 8), they allow for débeugge (Art. 7)"7” and include an open
ended rule (Art. 93, which designates as being applicable, when the parties have not chosen
the law to be applied, the one of the State with which the contract has the dosess ennection.”
Choice remams open and wide, without any guidance, not even the condition of 4 “reasonable
or close connection” to the law chosen by the parties.' This has brought some difficulties
to the rattfication of the Convention by Brazil.'™

ftmust be emphasized that the important Rome Convention of 1980, under Article
5, introduces mto the private international law systermn of the Buropean Community a
special uniform rule for consumer protection. This convention provides for special private

# Mexteo and Venezuels did not use this declsration to exchide consumer contracts, see FIERNANDEZ-BRETON Eugenic,
Tternarionaie [Hapdeluerteage im Lichte dew Interamerikanticher Xonvention von Muscien aber das ayf imternafionale Utrirage amnendbare Recht,
W JPRAX, 1998, p. 378

# Artidde 5 of the Convention CIDIP-V reads as follows: “Art. 5. This convenlion does not determine the law applicable to: a}

questions zusing from the marital status of natad persans. .. b] contrachual obhgations mtended for succession matters,
TestArerLia Ly iestinily, Mastal arvsnpements or those dewving from by relatouships; o) obligaions deving from secuntes;
d) obligations deriving from security rransactions; e} pasties’ agrenments concerning arbitration or selection of fonam; f]
guestions on law of corporations, including the existence, capacity, function snd dissolution of companies and fegal persons
in general. Ait 6. The provisions of this Convention shall not be applicable to contracts which have autonomous regulabons
in international convenlional law in force among the States Parties to this Convention ™

0] ikewise MOODT, gput, p 126,

Ak NOODT, gear, p 132

i

]

Cotrvention, Art. 7 - «The contract shall be govermed by the law chosen by the parties, . _such selection may selate to the entire
conteaet or te part of ity AT B« The parties may at any times agree that fhe contracy shall, in whole oz in pas, be subject o
alaw other than thet to which itwas previously subject, whethey or not that law was chosen by the parties. Nevertheless, such
modification shall not affect the formal validity of the onpginal contract nor the dghts of third partes ».

W Art. 9« If the parlies have not chasen e applicable faw, orif their selection proves to he ineffective, the contract shall be
govered by the law of the Stare with which it has the closest connection. The Court will rake inte account all objecuve and
subjective dements of the contract to determine the law of the State with which it has the closest connection. Tt shall alse take
into account the general principles of intemational commercial law recognized by intemnational crganizations. Nevertheless,
if & past of the contract were separable and it had a closer pe with another State, the law of that State could, eXceptonally
apply to that part separable from the contracn. See detadls in NQODT, gpeer, p. 24

L ikevise NOODT, apef, p. 94,

5 L ikewise ARAVIO, p. 188, FERREIRA DA SILVA, ap ot P A ENOQODT, ap i, 0. 96,
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international law rules for consumer protection now applicable i all 25 member States of
the Huropean [Jnion, member countries of the European Economic Area and other countries
like Switzerland. Moreover, Article 2 of the Convention requires that this to be applied by
the judge also in relation o other countties, i. e. countries that are not signatories of the
Rome Convention, confirming its seffexecuting, uniform and universal character.”,

The 1994 CIDIP-V Mexico Convention contains no rule similar to Article 5 of the
Rome Convention. It is true that Latin-Amernican scholars do consider in an almost
unanimous way that the domestic rules adopted to protect consumers are public policy ones
and hence would fall under the exception of Article 11 *77. This reads as follows: “INo obstante
lo previste en los artiewlos anteriores, se aplicardn necessariamente las disposiciones del derecho del foro
cuando tongan cwdter tmperative. Serd a diserecidn del foro, cuando fo considere pertinente, qpiiear fas
disposiciones ippperativas del devecho de otro Fistady con of cwal el comiraro tenge vilioulos estrechos.”™ "

Article 11, however, is not enough to guarantee the effective protection of the weaker
party for two reasons already mentioned: (1) it leaves the tourist consumer, who always buys
m an “mternaticnal” context, without special protection as he will be assured oaly the
protection of the law of the country that he visited; and (2) it leaves the inter- American
consumers with no special protection when they contract at distance or by e-commerce,
because the mandatory rules of the country of the consumer’s residence will be applicd with
“ediseréeion™ ™ by the judge of the competent jucsdiction, which will usually the one of the
supplicr.

Therefore, if national rules of consumer protection are most comsmonly considered
in the inter-American countries as being of public policy, the need for a Convention on the
subject 1s urgent, espectally with regard to the growing of distance standard contracts, mass
tounism and B2C e-commerce in the region, CIDIP-V, more in accordance with the dx
mereaioria, does not seern adeguate and sufficient for proteciing consumers in the inter-
Amencan systesm.

Finally, it must also be reminded that the major conventions on international
commerce always sought to exclude from their scope of application the contracts concluded
with consumers for domestic, family or non-professional use.'™ This is true with the The
Hague Convention'™ on the law applicable to contracts for the sale of goods of 1986 (Arts.

V¢ Likewsse RILLIAN Wolfpang, Ewvpadsches Wirtschafivecht, Deck Vealag, Munich, 1996, p. 319 classifies it as an European umform
Private International Law.

W HIRNANDEZ BRETON, [PR4X 1998, 384, alsa rep orting the enforcement of CIDIPV between Mexico and Venezuelain
1413997, IPRAXK, p. 379,

EOEA/ Ser ¥/ XHL5, CIDIP V/Dor.46/94,vol 12 11,1996, . 20

M ORASSer K/ XKIS, CIDIPV/Doc. 46/94,v0l 1e 11,1995, p. 29,

I s sense HARGAIN, MIFIALL ¢p.az, p, 506.

It is abowt an updating of the 1955 Convention. See on the little acceptanice of these Conventions ameng States, but of its
significative imposiasice as 2 legighative model, ARAUO, gpit, p. 124 £
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2(c) and 5(d)'®% as well as with the United Nations Convention on Contracts for the
International Sale of Goods of 1980, known as the Vienna Convention'® (Arts. 2{a) and
511 This solution was adopted either to prevent conflicts with domestic laws declared to be

. 185

mandatory,'™ or becavse of too many differences in the respective consumer protection

systems worldwide,

The truth is that the matter was never addressed directly in the conventions that
unify substantive rules in international trade, nor is itin the model law from UNIDROIT
or UNCITRAL®, nar was it the subject of a CIDIP or a The Hague Convention.'™ Only
the UN Resclutions on consumer protection (1985 and 1999 have been an ingpinng influence
for national legrslators.

Several American countries are linked by the Vienna Convention of 1980 on sales of
goods.® This Convention made by UNCITRAL 15 one of the preatest successes in the
unification of rules i intesnational trade. It focuses entirely on international sales contracts
between traders and tries to exchude from its scope intetnational contracts between consumers
and product suppliers.”® Nevertheless sts application to consumer contracts, afthough
exceptional, remains possible. '’ Indeed, Article 2 of the Vienna Convention states that the
Convention «does rot apply lo sates: (a) of goods bowpht for personial, family or housebold nse, siess
the seller, ar any time before or at the conclusion of the contract, neither knew wov ought 1o have known

™2 At 2« The Convention does notapply to: ...} sales of guods bought for personal, family or household use; it does, however,
apply if the seller at the tine of the conclusion of e contract neither knew nor ought to have kaewn that the goods were
bought for any such usen. Art. 31« The Convention does not determine the law applicable to ..} the offect of the salem respect
of any persan other than the parties »

25 See on the bnpottance and acceptatce of this Convention between American States, ARAUJO, gpar, p. 1271F.

B This Comention does not-apply to sater: (3] of grods honghit far personal fomify or bousehold wss renless the celiee; at any tine bafors ov at the conclusion
q/ the conirasy sesiher e P:aras(gbf o bave Exoms that Hhe goozfu" wese }Jﬂ:{gb;‘ﬁji’ ey Sl wae ..

¥ Lo advocates GARRO /ZUPPL op.at, p. §1: “Toz vagdn proncipal de eahirba venta & conssmidores del dmluto de aplicaceén ba sido de evitar
wst evontnall sonflicte entre das movmsas de o Comvaneidn 3 las lpves de orden pitblico de protercion al consamidor, La legisiacuin especial de proteevidn of
consumidor ba sida incorporada en ethar iliinies afior & memervsor erdenamientol juridins, inchesize en alpunos paises de Awériza Lating, como
Mo Also HARGAIN, MIHALL gp s, p. 507

I this sense HOFFMANN, gnae, p. 396, KROPHOLLER, gpait, p. 636, BOTANA, goar, p. 9, HARGAIN and MIFLALT, ap.aiz,
p- 506, ciling the opition of Lisie.

¥ MCITRALS moded law addressing electromic commesce expressly states that it does not repe] any protective proviston and
seems to want to exclude consumer contracts corteluded through digital sneans from its applicaton sphete Art.1:« Asmbito

de aplicacidn - La presente Ley® sexd aplicable a todo tipo deinfonmacién en forma de mesaje de datos utilizads en el contexto
de actividades comerciales. ¥La presense foy 1o devoga sunguna wovma juvidica detinada @ lx proteccidn del conswmidor» Ot « Scope of
application — This Law* applies to any kind of information in the foum of o data message used in the context of commercial
acrivities. ¥ This Law dogs not override any mile of law intended for the protection of consumers.»

15 See VON MEHREN Actliar, Law appiicabls & certats sonsumer sates, Tescee adopted by the Fourveenth Sesston and Eplanatory Repors, Bdd
Bureau Permanent de la Conférence, The Hague, 1982, p. 6.

* The following infer-American counties had rafified the Convention, until 1995, Argentina, Chile, Ecuador, Canada, Cubs,
Mexieo and United Stares, and signed, Venezuela, See SCHLECHTRIEM Peter, Insrnationans UN-Kagferks 1O Mohz, Tibingen,
1996, p. 225-226. For updated data, consult warwus org/Deps/ Trenaty /hible (Raxs T B/ /K10 html

9 Oy possible conflicrs between the Convention and special stattes, such as on consumer credit or on contracting concluded
avway from business presmses, see WARTEMBERG Konrad W, CISC and diteoher Verbrauchersehnizrecht: Das Verbalinis dor (158G
snrbesondere sum Vel G, Haustirl? G sund ProdHaft, Nomos Verlag, Baden-Baden, 1998, p. 101-104.

P SCHLECHTRIGM, Rdn. 23-32, especiaily p. 19,
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2192

that the goods were bonghi for any swuch ase” " Such a possible application of this uniform law
in relation to contracts concluded by consumers is seen by most scholars 45 not welcome. ™

One should stress upon that the philosophy itself of this Convention is also to
exclude international consumer contracts, as a way to efficiently protect consumers in
international commerce. This explains the reluctance of dealing in one single Convention
with intemational commerce between professionals and mternational consumer transac tions.
The legal regime applied to contracts between equals and experts cannot be the same as the
one applied to contracts i which one party is much weaker than the other.

This idea, whicl is central to the 1980 The Hague Convention, Huropean law and
domestic consumer protection rules in industralized countries, 1 not to be found yet m the

ipter-American space.’™

3. Conclusion: Draft of an Inter-American Convention of Private International Law
on the law applicable to some consumer contracts and consumer transactions

The Eurcpean expetience of over 40 years of harmonization of substantive rules
and cf unification of private intemational law rules, Article 2 of the 1980 Vienna Convention,
the crtical assessment made by scholars of existing conventions regarding mternational
contracts and the »wfio stself of the rule of Article 11 of CIDIP-V lead us to conclude that
consumer protection is 4 matter to be excluded from the common system regulating
mtemational trade, both regionally and uneversally.

The question must be approached in the ambst of private international law with
special connection factors in favor of the weaker party. As already said hereabove, “The parties’
aitonomy in private international law gets senseloss — a5 well as freedom of contracts in substantive law
— {f i stavs o be an fnstrument of dowivance of the stronger over the weaker”"™

I conclude, therefore, on the need and opportunity today to claborate a spectal
convention by OAS, establishing connection factors and special rules for consumer protection
i intesnational consumer contracts.

The draft or propaosed text that we would like to submit to firther discussions reads
as follows.

PHARGAIN, MIHALL gp.0%, p 506

¥* 5ee the Butopean scholady wdtings quoted by WARTEMBERG, apeit, p. 19

¥4 See VON MEHREN, ap.cf, p. 2-3. The definilion of consumer (Ast, 25 and the exclusions (Asts. 4 and By of the project are today, -
however, not up to dare,

PENEUTTAUS, Die Grandbogriffe des IPR, 1962, p. 172.

2R,
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Proposal for a CIDIP-VII Inter-american Convention

1. GENERAL PROVISIONS
Article 1. Definition of consumer

1. For the purposes of this Conventon, consumer means any natural person who,
m a relation with a professional trader and in transactions, contracts and situations governed
by this Convention, acts for a purpose which can be reparded as outside the scope of his
professional activiey.

2. Regarded as consumers are also third parties, such as family members of the main
consumer or other bystanders, who ditectly enjoy the services and products contracted for, in
contracts governed by this Convention, as final consignee of such contracts.

3. In the case of travel and timeshare (multipropriedad, multi-propesty) contracts,
the following ones are regarded as consumers:

a. the main contracting party or the natural person who buys or agrees to buy the
travel, the package holiday package or the timeshare for his own use;

b. the beneficianies or third parties on behalf of whom the main contracting party
buys or agrees to buy the travel, the package holiday or the timeshare and those who enjoy
the travel, the package holiday or the timeshare for alength of time, even though they are not
the main contracting party;

c. the assignee or the natural petson © whom the main contracting party or the
beneficiary assipns the travel, the package holiday or the fimeshare.

4. Tf the law applicable by virtue of this Convention defines in a wider or more
favorable manner who is to be regarded as a consumer or treats other agents as consumers,
the judge entitled to adjudicate the matter may take into consideration such an expanded
scope of application of this Convention, as long as itis more favorable to the consumer’s
mterests.

Axticle 2. General contractual protection

1. Contracts and transactions mvolving consumers, especially those contracts
concluded af a distance by intemet, phone or other methods of telecommunications, when
the consumer is in his country of domicile, shall be governed by the law of this country or
by the law most favorable to the consumer.

The parties can choose the law, provided that the chosen law is that of the place of
conclusion of the contract, the place of the contract performance, the place of the characteristic
performance, or the domucile or place of business of the supplier of the products and
services and that this law is the one most favorable to the consumec
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2. "To contracts concluded by the consumer when outside of his country of domicile,
the Iaw chosen by the parties shall apply, provided the chosen law is that of the place of
conchision of the contract, the place of performance, or the one of the consumer’s dom:cile,

Article 3. Mandatory rules

1. Notwithstanding the preceding articles, the mandatory rules of the country of
forum shall necessanly apply for the protection of the consumer.

2. If the conclusion of the contract was preceded by any negotiations or marketing
by the supplier or its representatives, especially advertising material, maid, e-mail messages,
prizes, invitations, maintenance of branch offices or representatives, and other activitics
focused on the supply of products and services and the creation of a captive customer base
in the country of the consumer’s domicide, this countey’s mandatory rules shall necessarily
apply for the protection of the consumer, in addition to those of the country exercising
jurisdiction and to the law applicable to the contract.

Article 4. Toophole clause

The law indicated as applicable by virtue of this Convention might not be applicable
in certain cases, if, considenng all the circumstances relevant to the case, the connection with
the law indicated as applicable is msufficient and the case itself is closely related to another
law, which 18 more favorable to the consumer.

Article 5, Fxcluded matters

This Convention is not concerned with:

a. transport contracts poverned by international conventions;
b. msurance contracts;

c. contractual obligations expressly excluded from the sphere of application of the
CIDIP V on international contracts;

d.contracts for international transactions conducted between traders and businessmen,

e. all other contracts and consumer transactions, as well as the obligations arising
from them, governed by specific conventions.

II. SPECIFIC CONTRACTS

Articie 6. Travel and tounsm contracts

1, Individual trave} contracts concluded in package or with combined services, such as
a toutist group or together with other hotel and/or tousist services, shall be governed by the
law of the consumer’s place of domicile, of 1t 1s also the place of business or branch of the
travel agency which sold the travel contract, or where the offer was made, or advertising or any
Pprior negotiations by the dealer, carrier, agency orits representative occurred.
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2. In all other cases, to individual trave! contracss concluded in package or with
combined services, such as a tourist group or together with other hotel and/or tounst
services, the law of the place where the consumer declares his acceptance of the contractshall

apply.
3. To trave] contracts not governed by international conventions, concluded through

standard contracts or standard terms, the law of the place where the consumer declares his
acceptance of the contract shall apply.

Article 7. Timeshare contracts

L. The consumer protection mandatory rutes of the country of physical location of
the leisure and hotel facilities, which rent, lease or self the right of use in timeshare property,
when located m. States parties to this Convention, apply cumulatively @ these contracts m
favor of the consumers,

2. The rules of the country where the offeris made, where advertising or any marketing
activity, such as phone calls, invitations for receptions, meetings, parties, shipment of prizes,
raffles, all-paid trips or incentive programs, among other bustness activities, are conducted
by representatives or owners, organizers and managers of the timeshare, or where pre-
contracts or contracts for the right of use/enjoyment of property are signed, shall be
mierpreted in favor of the consumer, regarding mformation, cooling-off periods and other
causes for termination of the contract or pre-contract, as well as the rules relating to the
content of the contract, pavment methods and the possibility of signing credit card receipts
during this period.

Proposition de Convention Interaméricaine de Droit International Privé (CIDIP)
sur la Loi applicable 4 certains contrats et 4 certaines relations de consommation

I. REGLES GENERALES

Article 1. Définition du consommateur

1. Aux fms de la présente Convention, le consommateur est toute personne phys:que
qui, face 4 un professionnel, et dans les transactions, contrats et situations relevant de la
présente Convention, apit 4 des fins qui n'entrent pas dans le cadre de son activité
professionnelle.

2, Sont également considérés consommateurs les tiers, membres de la famille du
coasommateur principal, ainst que ses proches, qui jonissent direc tement des services et des
produits acquis, dans les contrats relevant de la présente Convention, en tant que destinatenrs
finaux.
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3. Dans les contrats de voyage et de multipropriété, sont considérés comme des
consommateurs:

a. Je contractant principal, ou la personne physique qui acquiert ou qui s'engage i
acquénr le forfait touristique, le billet de veyage ou le service de multipropriésé pour un usage
personnel;

b. les bénéficiaires ou les ders au titre desquels le contractant principal acquiert ou
sengage 4 acquérir le forfait tounstique, le billet de voyage ou le service de multipropriété,
4N$! que Ceux qui en jouissent temporaitement, cncore quiils ne figurent pas comme
contractants prncipaux;

c. le cessionnaire ou la personne physique auxquels le contractaat principal ou le
bénéficiaire céde ses droits au forfait touristique, au billet de voyage, ou ses droits de
multipropriéte.

4. S1lalot désignée comne étant 1 loi applicable par 1a présente Conventtion adopte
une définiton plus large ou plus protectrice du consommateur ou considére comme tels
d'autres agents, le juge compérent peut prendre en compte ces extensions du champ
d’application de Ia présente Convention, pour autant que cette extension s’avére plus favorable
aux intéréts du consommateur,

Article 2. Protection contractuelle générale

1. Les contrats et les transac ions avec les consommateurs, spéaalement ceux conclus
a distance par moyens électroniques, par opération de télécommuanication ou par €éléphone,
lorsque le consommateur se trouve dans son pays de domicile, sont régs parlalol de ce pays
ou par laloi plus favorable au consommateur, choisie parles parties, tant qu'elle est lalor du
lieu de la conclusion du contrat, ou celle du lieu de Pexécution du contrat, cu celle de la
prestation caractéristique, ou celle du domicile ou du siége du fourmisseur des produits ou
des services.

2. Hst appliquée aux contrats conclus par le consommateur lorsqu’d se trouve en
dehors du pays de son domicile, la loi choisie par les parties, parmi cefles du leu de la
conclusion du coatrat, du lieu de Pexécution de celui-ci et du lieu du domicile du
CONsomMAaleur.

Article 3. Regles impératives

1. Nonobstant les disposstions des articles précédents, sont nécessairement appliquées
les régles de lalot du pays du for qui présentent un caractére impératif, dans le but de la
protection du consommateur.

2. 5t Ia conclusion du contrat a ét€ précédée de toute activité commerciale ou de
marketing, par e fournisseur ou par ses représentanss, en particulicr la publicie, V'envoi de
correspondances, les courriers électroniques, les cadeaux, les invitations, le maintien de
succursales ou de représentants, ainst que d’autres activités visant a {a foumsture de produits
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erde services et & atfraction de clientéle dans le pays du domucile du consommateur, sont
obligatoirement appliquées les régles impératives de ce dernier pays, en cumul avec celles du
for et celle applicable au contrat ou a fa relation de consommation.

Article 4. Clause échappatoire

Nonobstant ]a lot désignée applicable parla présente Convention, 4 titre exceptionnel,
it pourra étre fait application de laloi du pays qui présente un lien plus étroit avec la situation,
considérant toutes les circonstances, lorsqu'elie est plus favorable au conscmmateus.

Article 3. Exemptions

Ne sont pas scumis aux dispositions de la présente Convention :
a.les contrats de transport régls par des conventions intermationales ;
b. les contrats d’assurance ;

c. les obligations contractuelles expressément exciues du champ d’apphication de la
CIDIP V sur les contrats internationaux ;

d. les contrats commerciaux internatonaux entre commergants ou professionnels ;

e. les contrats et relations de consommation, ainsi que les obliganons quit en découlent,
rép1s par des conventions spéciales.

IT. CONTRATS SPECIFIQUES
Article 6. Contrats de voyage et de tourisme

1. Les contrats de voyage individuels, conclus a forfait ou avec services combinés,
comme groupe touristique ou conjoinfement avec dautres services hoteliers et/ou
touristiques, sont tegis par 1a loi du lieu du domicile du consommateur, 1 ce domicile
coincide avec le fieu du siége ou de la succursale de Pagence de voyages qui a ¢té partie au
contrat de voyage ou avec le licu ou a £té faite Voffre, la publicite, ou tout acte jundique
préalable posé parle commercant, le transportenr, Pagence ou ses représentants Commerciax,

2. Dans les autres cas, s"applique aux contrats de voyage individuels, conclus a forfait
ou avec services combmés, comme groupe touristique ou conjointement avee d'autres services
hételiers et/ou tounstiques la loi du Heu ou le consommateur donne son acceptation du
contrat.

3. Hstappliquée aux contrats de voyage non régis par des cottventions intemationales,
conclus par le biais de contrats d’adhésion ou de conditions générales, lalot du liev ou le
consommateur donne son acceptation du contrat.
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Article 7. Contrats de multipropriété ou « timeshare »

1. Les regles impératives de protection des consommateurs du pays o se trouvent
les établissements de loisirs et d’hébergement en multipropriété, situés dans les Ftats
signataires de Ia présente Convention, sont apphquées en cumul 4 ces contrats, au bénéfice
des consommateurs.

2. Les régles du pays ou est réalisée Poffre, [a publicité ou toute acttvité de marketing,
telles les opérations par téiéphone, les mvitations pour réceptions, rendez-vous, fétes, Penvor
de cadeaux, les primes, Poffre de séjours ou d’avantages gratuits, entre antres activités
commerciales réalisées par les représentants ou par les proprétaires, par les organisateurs et
les admnistrateurs de systémes de multipropriéed, ou la signature de pré-contrats ou de
contrats de muitipropriété ou de droit d’usage d’immeubles, sont interprétées en faveur du
consommateut, & propos de Vinformation, du droit de repentir et de ses délais, des causes de
résolution du contrat ou du pré-contrat, sinsi que les régles relatives au contenu du contrat,
aux modes de paement et 4 la possibilite de signer des billets de prélévement de cartes de
ceédit pendant cette période.





