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PREFACE

The following thesié is the product of éVer two years
of research and writing. In preparing a thesis on‘tha
proposed internatlional ocean regime one particularly frus-
trating préblem is encountered. There 1s a lack of any
comprehensive work of reSpectable‘quality on the topic. Only
a small number of short articles of‘goad'quality that offer a
thoughtful analysis of the subject are available., As a
resdlt, an extensive amount of original ressarch was reqhired
to prepare thils thesis.

It 3s difficult, if not improper, to name any

-~ Individual as an expert on the ocean regimse issus. The topic

cuts across many different disciplines and has no single

leading student. There are, however, some outstanding

individuals inﬂareaé related to the ocean regime issue.

Meltese Ambassador to the United Nations Arvid Pardo, must

be recognized for his foresight in focusing the world's

~attention on the need for an ocean regime. In l967,>th6 

Ambassador from Malta, introduced to the United Nations

" General Agsembly a resolutioﬁ_which called for, inter alia, a

‘recognition of the sea-bed as the "common heritage of man-

kind;"‘klt was also Pardo's initiative that‘helped to
establish the United Nations Sea-Bed Committee.,

| For information on.actual end potential~écean |
resources Joh@ Le Mero is thé,authbritative<sourca., Although

111
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‘Mero's original works are now somewhat dated, they continue
to be the best available. (Consult the Bibiiogréphy for
pertinent materials.) For an introspective political
analysis of the problemsvpresented by an ocean regime Ann
Hollick and Evan Laurd, who both have articles in the Winter

'1972-73 1issue of Forelgn Poligx, give a realistic view which

was very helpful in fofmulating some of'the idess that follow,
Seyom Brown and Larry Fabian, in the January, 1974 issue of

Forelegn Affairs,bhave outlined the major lssues to be faced

at this year's Conference on the Law of the Sea to be held in
Caracas, Venezuelae‘

The efforts of Elissbeth Mann Borgese should also be
.noﬁed. One of the most prolific authors on the regime tobic,
Dr, Borgese has helped to bring about constructive dialogue
'Qn_the‘regime issue at.an international level. Working with
the'Centér for the étudy of Democratic Institutions Dr.
Borgese assisted in making the 1970 Pacem in Maribus
Convocation poséible. The.Convocation was held in Malta and
agsembled 260 political léaders, industrialists, sclentists
and fishery experts in an attempt to stimulate political? |
action. One outcome of the Convocation is a collection of
articles by various authobities on topics related to‘the‘

regime, Thé book, Pacem in Maribus, is edlted by Borgése and

was very helpfulvin.several different areas related to this

thesis. | |
It shbuld be noted, however, that all the sources.

kwhich are mentioned above, while excellent in thelr purpose,

are too brief to provide a comprehensivevanalysis of the




v
regime issue, Such anAanalysis 1s, to my knowledge,'yet to
be published. The bulk of information andAunderstanding of
the regime issue is to be found in United Hation's documents,
resolutions, Secretariat studies and drafﬁ proposals
submitted by member states.

-The subject area of this thesis is the proposed \

international sea regime, The regime in this context refers

i o

to the proposed international organization to control the

N

resources of the ses-bed beyond the limits of national
jurisdictionﬁ' Regime in the above context hgs a specific
méaning and should notbbe confused with the more general
-meaniﬁg of a regime of the sea. In the more general gense @
regime of the sea would encompass the entlire law Qf the sea.
Such a»broad scope 1s not intended, therefore no treatment of
fishing rights, limitation of nuclear arms, extensive oll
deposits et cetera are'attempted except as they specifically
relate to the proposed ocean regimevgnd its jurisdiction.
Special thanks must be extended to several groups for
. .the kind assistance they rendered to me. In particuiar I |
"wish to express my.gratitude to the General Committee of the
XXIII Session of the Model United Nations of the Far West for
théif in#aluable contributions. Parts of this thesis reflect
soﬁe of the work of the General Committee., The library
staffs at Stanford Univeréity and the Univeréity of
California at Santa Barbara have earned my appreciation and
thanks for their skillful assistance. The UCSBFlibrary
* contains one of the best collection of materials on ocean~

related toplcs in the WOrld.v Likewise, the United Nations
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~depository at Stanford Universgity was an indispensible aid.

In additlon, the library at the University of the Pacific
also offered every assistance possiblé despite limited

resource materiais»on'the regime toplce

R




TABLE OF CONTENTS

CHAPTER o

I. INTRODUCTION & & + o o o o o o « o o «

PART I+ ENVIRONMENT AND BACKGROUND.

II. THE HISTORICAL MOVEMENT TOWARD ESTABLISHING

A NEW OCEAN REGIME . . . . . . . .
"III. OCEAN RESOURCES. o v o « o« « o « &

PART IIt POLITICS . + « + o o+ + .

IV. A POLITICAL THEORY FOR THE OCEANS. .

V. INTERNATIONAL POLITICAL CONFLICTS. .

PART IITr ORGANIZATTIONAL PATTERNS FOR

OCEAN REGIME. + . « . .+

*

AN

VI. POSSIBLE STRUCTURES FOR AN OCEAN REGIME.

VII. FUNCTIONS AND POWERS OF T'HE REGIME .
VIII. CONCLUSION o o v v o v o s o o o o«
APPENDIX. o ¢ o o o o o o o o o o o o o« o o
BIBLIOGRAPEY . « « o o v o o oo o o v v v

.

>

.

+

PAGE

o~

106

113

R nAS H R )
|
|
|




CHAPTER I
INTRODUCTION

Fox centuries natibns of the world have used the
oceans in a dual, nearly paradoxical way. - The seas have
tied’nations together providing & media for communication,
transit, and trade. ~Cbnversely, the oceans have &lso served
as & buffer between continents and nations. Thus, the
oceans have brcught,hations together while also keeping them
aéart.u.Curvently,-rapiﬂ technological developmenbé threaten
.téiconvert-thevoceans¢1n£o~a battleground.as nations grapple
for the living and non-living rééou;ces-of the ocean depths.

The problem of estabiishing a regime to‘control the
rescurces~of~th§~seasis not unlike other international cho.
~cerns in the.general-sense.vahis-problem-céntains twd dynanlc
conflicts} first is the struggle'between men- and his environ«
ment, and éecond, is the struggle. among nations and among
men. Too often when man seems close to harmonizing with his
envirohment the clash betwgen nations disrupts that harmony.
Curféntly,-progress toward institutingvan international |
régime to distribute ocean resources has been becalmed bj
the stalemate of counﬂerbalancing national interests.

| The resources of the ses comprise.a vast reservoir
of wealth heretofore uﬁreachable due»to the lack of necessary
technology. In mineral weslth alone (to say nothing of the
vaét off«shore petroleum ressrves), the sea offers an .

1

o
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impressive list of resources. Manganese nodules contain

enough copper, manganese, nickel, and cobalt to'satisfy.the

world's need at current levels for thousands of years. The

technological,cap&city to exploit these. resources is rapidly

developing. - The danger lies in an ocean "gold rush" amdng ?;;_;
developed nations to securevthis wealth. Such a race could .%;;::
easily escelate into international conflicts, even war. In

addition, ocean.resoufces, suddenly  reachable due»tb a

technologicsal breakthrough, wou1d flood existing world

marketis, depressing prices:of lesding minerals by as much as B
50 percent. For meny developing countries, such as those |
whése gross national,product (G.N.P.) depends heavily on

land-based mineral exploitation, uncontrolled ocean mineral

|

production would spell economic disaster,  Such a situation
could cnly ssrve-to wlden the exlsting gap between rich and

poor nations of the world.. The developing countries do not

S

have, and are unllikely to develop, the necessary technology

LN YAt

to exploit non-living ocean resources.

M

To avoid possible escalation of conflicts over sea .

W

!

resources and to prevent the expansién of the gap between f)

[
I

rich and poor nations, an ocean regime 1s clearly needed in

the interests of world peace and»stébility. However, such

[
|
|
|

i

long~term values have relatively llttle affect on nations

who have vital, short-term economic stakes in oceen reserves,

The developed and the developing, the coastal and the non-

coastal nations of the world, all want to maximize their

|l

I

in

share of savailable meritime wealth., As & result the conflicts

of interest have created the current stzliemate.



As salready mentloned, this situation is an example'OE;B‘

the Intersecting étruggles between man and anvironmeﬁt, and‘
the conflicts among nations. In this regard'the pattern is
similar to other problems in international relations. But
in another sense it 1s altogether unique. Never before has
thefe been an international organization designed to allocate
. ocean resources. Consider the significance of an interna-
tional body.regulating the flow of resources to nations who
may depend upon those raw matefials for economic survival or
who'may_demand ocean reserves to avert a potentiasl energy
crisis. In light of this extensive responsibility, it seemév
premature to expfess optimism ébout a8 rapld sgreement by
'_ nafions on 8 meaningful regime of extensive powers. It would
also seem futile to look for operational models fof an ocean
regime among existing.internétionél functional agencies. If
and when a regime is esﬁablished it will require a structure
that can m&intain the f]exibility to adjust to rapidly
changing political realitleqo

Finelly then, we must ask where the solution is to be
found. How, in light of cénflicting short-term national
interests can the léng—term interest of world stability and
peace be served? The solution, it ié the author'slthesis,
will rest upon & political COMpromise of short-term interests
to accrue the advantage of the long~term need for peacé and
étability. In short, }n orde# to meintain peace for bursélves
and for posteritj, we are requiréd to somehow align,»through
tradeoffs and compromise, short-term interests with long-term

goals. The purpose and theme of this paper is to analyze the

N
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: b
farious.means ofbachiéving this alignment.i To‘gccomplish' -
thia'end;vavthdrough an&lysis of the sea»b@d.gﬁntrcversy is
reqdired. The intent. is to gain soma'insighﬁ into the issues
in the hope that & better understanding of the problem will
aid in the effort toward its solution. In pursult of ﬁhisl
 ’goa1 the fOllowiﬁg orgaﬁizationalyapproach is taken. Part I,
"Environment and Backgrouﬁd,".studies the context in which
the sea-bed lssue exlists and the historical F@oﬁs.ffom which
it sprang. Chapter II covers the relevant historical develop-
ments which bear on the subject. Chapter IIZ, "Ocesn |
Resources," is vital to an understanding of the proposal to
establish an ocean regime, - This chapter digaussas the}extent
and aveilablility of ocean.wealth -~ who stands to~gain,’who

. to lose from a sea regime.

Part II, "Politics,” 1s an inquiry into the political

aspects of the .ocean regime dilemma.,  This section attempts
to'étudy both theoretlcal and practical apprc&ches-sufrdunding
the'éeanbéd erisis.. . Chapter IV examines some.differingf
theoretical viewpoints on the sea regime conflict. Chapter
V of this sectlon elaborates on the_épecific internationél
confiiéts related to the sea-bed issue, |

The final section, Part III, focuses on specific
pfopbsals for the sea régime. It presents a critical
aﬁaiysisibf several:key,draft statutes. In making this

i examination»the’chapte;s of this£section-are divided'along_a

structural-functional.pattern. ~Chapter VI discusses various

structural suggestions for the régime. Chapter,VII deals

ﬁith the possible functions and powers that‘the regime might

ALRELELE L
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exercise.

Before plunging Lnto the text that follows, it may be
instructive,‘in light of the alignment.soaght between short-
term interests and long-term goals, to ponder a pertinent
statement by an adroit politician of the past:

Few can be induced to labor exclusively for
posterity; and none will do it enthuslastically.
Posterity has done nothing for us; and theorize on
as we may, practically we shall do very little for it,
unless we are made to think we_sre at the seme time

- doing something for ourselves.l

Abraham Lincoln

1 ) '
U. S. President (Nixon), "O0ffshore Mineral

Resources:. A Challenge and an.Cpportunity," Executive Office

- of the President (1969), p. l. This. report cites a quotation
of President Abraham Lincoln.

CATIRETT
|
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PART I

ENVIRONMENT AND BACKGROUND

fa
|




CHAPTER I1

THE HISTORIGAL MOVEMENT TOWARD ESTABLISHING
A NEW OCEAN REGIME

The priméry objective of Chapter II is to outline the
significant events that have led tcbthe«present proposals for
an internstional ocean regime. It is also hoped that this
historical Information will help to provide some insight into
the intricate international problems currently obstructing
the esteblishment of a meaningful séaobed suthority.

This section is orgenized dhronolbgically beginning
with.the Trumen Proclamation of 1945, continuing through
.discussions of the 1958 andrl960.United Nations Conferences
on the Law of the Sea, and finally enalyzing related events
and resolutions in past United Nations General Assembly

sessions from 1967 (22nd Session) to the present.

The source of the modern problem of possession of the

continental shelf can be~diréctly treced to the Truman
Proclamation .of 28 Septembér-l9h5.l By asserting national
sovereignty over the continental shelf adjacent tc the United
States, Truman ushered in a new era and created considerable

concern for the adequacy of the traditional law of the ses,

1U. S. President (Truman), "Policy of the United
States with Respect to the Natural Resources of the Subsoil
and Sea Bed of the Continental Shelf," Proclamation 2667,
Federal Register X (Washington: Governmant Printing Office,

1945), p. 12303.

R
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The fact that thekfirst agenda of the International
Law Commission (1949) included the regime of the high seas
and the regime of the territorial sea, among topics which it
considered both necessary and feasible,-shows tﬁié concern.,
Thrbughout the next five yéars the Commission‘prepared
articles on its stated topics. At the request of the Genersal
Assembly the Commission, in 1954, began to collect the
articles which it had addpted concerning the high seas, the
'territorial sea, the contigﬁous zone, the continental shelf}
and the conservation of the living resources of the sea.
| The report of the Commission was presented during the
1llth Session (1956) of the General Assembly. It contsined
seventy-three~draft‘anticleS~cdvering the territorlal seas,
»tha high seas, fishing, the contiguous zone, and the conﬁineh-
tal shelf. - The meticulous work of the commission wes not in
vain for on February 21, 1957 the Genersal Assembly decilded to
convene &an international conference to examine the law of the
sea, teking account not only of the legsal, but also the tech-
nical, biological, economic, and political aspects of the
~problem. The results of the Conference were to be embodied

in one or more international conventions.

1958 Conference

In 1958, the first United Nations Conference on the
Law of the Sea met in Geneva, Switzerland from February 2l to
April 27. Elghty-six states were represented, one of the
largest group of sovereign states which had ever gathered for

‘any purpose up to that time. The Conference divided its work




into five main committees;-the‘Térritorial Sea and the
Contiguous Zone, the High Seas and the General Regime, the
High Seas Fishing and Conservation of Living Resources, the
Continental Shelf, and the Queétion of Free Access to the Sea
of Land-locked States. | |
The United Nations Conference on the Law of the Sea

was succesaful in that it adopted four internatibnal conven=
tions of-major importance to the law of nations. - However, the
Conférence failed to provide the international community with
a8 precise deflinition of the continental shelf, a fellure that
the community has. had to llve -with ever. since. The definition
offered by~the Conference lies. in Articie.l of the "Convention
on the Continental:Shelf;“..This.articie‘defines the limits of
nationsl jurisdictionwovervthe seawbed~iargely on the basis of
explOItability.Z- Thus,Aleitsdunder-thé "Convention on the
Continental Shelf" are expandable as technological capabili-
ties improve. |

‘ From the United Nations Conference on the Law of the
- Sea, the statement on the Law of the Continental Shelf as
outlined in Article 1 was extremely vague. It has been inter:
preted to mean that cosstal states may exploit the ocean to
any depth which is technologically possible. Of course, in
exploring this’possibility 8 little further, it is not hard
to see that as sclence develops, this could give a few
techﬁologicaliy advanced natibns virtually unlimited access

to the ocean bottom. Coastal states could simply extend

2U.N. Document~A/Conf..l3/L.SS (1958), p. 1.
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‘thelir sovereign jurisdiétion.but as far as the technology
permlitted. Advanced states could unllaterally claim huge
portions of the sea-bed and this development could éet off a
major rush to claim the existing ocean bottom. This rush
WOuld encompeass all~the'majob powers -and could quite possibly
produce conflicts leading to a world war,- This eventuality
arises out of a possibility that states would begin to claim
soverelignty over the sea or the alr above the shelf and
-1mpose'restrictions‘upon navigational freedom.

Article 2, paragraph u,\relates-to the addition of
materials which includeS~”iivingﬂorganisms belonging to
'sedentary~3peciesv”A»This.isuinterpreted,to-1nclude oysters
and crabs "but no shrimp." Further.analysls reveals that in
the case--of the boundary disputes between states on coasts
facing each other, the issue was<to-bé“settled by agroeement
- or, in the absence of-agreemént,uthe-principle of equidistance
frém the coaSt-iine/bayulines was to be applied., (Further
discussién in this area, 1i.e., histoéic-bays-andAstraits, wes
disseminated- by the International Law Commission, and will be
-discussed later).

The bonventions on Fishing and Conservation, and the'
High Seas have proven to be.less controversial., This is
primerily true because these were attempts to codify inter-
natlional customs of long standing. While the first Conference
could be called a success because 1t dealt positively with
many issues, it neglected to deal with two controversial
" issues which were the. major reasons for convening the 1960

conference,

FIT l"T [
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1960 Conference

Because of the admitted short comings of the fifst
Geneva Conference a second’conference was called by the
General Assembly on December 10,-1958. The Conference was
convened at Geneva between March 16 and April 27, 1960.-
Eighty~two nations attended the Conference, but the delegates
returned home without signing a single document of importance,
The Conference failed to solve the problems around which it
was éalled; namely, the breadth of the territorial sea bor-
dering each coastal state and the establishment 6f fishing
zones by~coastal-states-inathé.high’seas-contiguous to, but
. beyond, the.outer.limit.ofvthe territorial seas of coastal
states.

The fectors which contfibuted.tomthe controversy in
this convention were mainly regional; although there was
even some split among thefregional-blbcéw-‘Fov ins?§g§9) the
NA@gMgountries, as¢a whdle, supportéd a~narro§ térritoriél

;;a; 5;§§h subported this EeCause it wented to be able to
fish everywhere. - Icelaﬁd~did ndt‘support this because it
- wanted sole jurisdiction over its broad continental shelf in
order to protect its fishing industry. The Communist Bloc
supported a broad limit for the territorial sea.3 The Arab
countries were unitedvon a_lZ-mile territorial sea, because
they felt this would aid them in their attempts to block

Israel from the Gulf of Agaba., Chile, Ecuador, Peru, Costa

_ 3Patrick A. Mulloy, "Political Storm Signals Over ths
Sea," Natural History, LXXXII (December, 1973), p. 87.

ST
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Rica, the Philippines, and Indonesia‘éupported a 200 mile
1limit of the territorial sea for'fishing purposes, The land-
locked countries of Afganistan and Bolivia, in particular,
supported freedom of access to the sea.u~.The significence of
this "do nothing" conféfence-is that it servéd to keep the

problem of the sea regime before an international forum.

United Nations Involvement Since 1960

In August 1967, Ambassador Arvid Pardo from Maltsa
proposed the following item for inclusion on the agenda of
the General Assembly of the United Nations:

Decleration and treaty concerning the reservetion

exclusively for peaceful purpocses of the sea-bed and

- of the ocean floor, underlying the sess beyond the

limits of present nationeal jurisdiction, and the use

of thelr resources in the interests of mankind.
Mr. Pardo also introduced a draft resolution which called for
the exclusion of the sea-bed and the ocean floor "beyond the
limits of present national jurisdiction” from national
approprlétion, and the establishment of an international

agency to regulate, supervise, and control all ocean bed

activities beyond the limits of national jJurisdiction. This

|
- agenda item was referred to the General Agssembly's First i' :

Committee for further consideration.
The developing states, with few citizens having tech=

nieal training, were reluctant to take part in the debate,

uLewis M. Alexander, {(ed.), Law of the Sea Offshore

Boundaries and Zones (Ohio: Ohio University Fress, 1967), p. 28.

*Norman 7. Padelford, (ed.), Public Policy for the
Seas (Cambridge: Massachusetts Instlitute of Technology Press,
1971), p. 23. | | | |

H AR I
|
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while the great powers were unprepared to consider this agenda
item at this time.  In debating the Maltese proposal in the
First Committee, the Soviet represehtative pointed Qut thgt a

great deal of ﬁreparatory work was needed.to.identify and then

to agree upon the most appropriate ways of studyihg.theﬂmattﬁn&m

The representative from the United States stated that a "hasty
approach would in@eed be_im§rgd@nt, when all deliberate speed,
not indefinite delgjwis‘callgd for."6

Primarily due to Mr. Pardo's instigation, the General
Assembly approved Resolution 2340 (XXII) on December 18, 1967,
The resoluticﬁ stressed the importence of préserving the sea-
bed and ocean. floor, and the subsoil thereof, from action and
uses which might be detrimental {o the common interest of'ﬁanu
kind.  The resolution aiso stated that the.exploraﬁion and uvge
of»this'area should be conducted in accordanﬁe with the
purposes and principles-of the Charter in the'interést of
maintaining international peace and security and for the

benefit of all mankind.7 Of even greater importance was the

provislion setting up the Ad Hoc Committees on the Peaceful.Uses‘

of the Sea~Bed and Ocean Floor beyond the Limits of National
Jurisdiction. The purpose of the committee was to study the
scope and various aspects of the Maltese declaration. and

report to the General Assembly during the 23rd Session in 1968,

"Draft U.N. Convention on the International Sea-Bed
Area: U,.S. Working Paper Submitted to U.N. Sea-Bed Committee,"
The Department of Staete Bulletin, LXIII (August 2, 1970),
. p. 209, )

7Padslford, p. 290,




I I ST T Ll B 31 11

i)

| 1
At the 23rd Session,'thé General Assembly adopted two
resolutions. The first, Resolution 21674 (XXIII), created a
permanent [j2 member Committee for the Peaceful Uses of the
Sea-Bed and the Ocean Floor beyond the limits of National
Jurisdiction. - This cormittee was to consider the various

aspects of the problem centered around two mein subjects:

~Legal principles'governing the use of the international sea=-

bed area which are to form the basis of an international
regime; and future machinery to regulate the exploitation of

sea=bed resources.  The second, Resolution 2L67C, (XXIII),

requested the-Seéretary-Generaluto_study.the establishment of

international machinery to exploit the resoubces of the aresa,
The first resolutlion passed with.a vote of 112 in

favor, none against, and seven abstentions.- Those abstalining

were- Belorussian SSR, Cambodia, Cubs, Equastorlial Guines,

Hungary, Ukranisn SSR, and the USSR, They abstained on the
grounds thgt.the-permanent committes did‘not éontain an
adequate representation of the Socialist countries, and thst
the draft should have included the continental shelf within.
the limits of the éreavto be_@sed éxclusively for peaceful
purposes. The representativevfrom the USSR stated thet this
should have been inciuded to prevent the military use of the
sea~bed and the ocean floor. |

The second resolution concerning the study of inter-
national'machinery passed with a vote of 85 in favor, nine

ageinst, and 25 abstentions. . The vote clearly defiﬁed the

U.N. Monthly Chronicle, VII {Janusry, 1970), p. 73.

dEN
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split between the developing states and the devéloped states.
The developing states voted in favor, vhile the developed
states vbted‘égainst, or abstained. The Socialist countries

voted against this resolution because they feared that the

creation of such international machinery would only serve the
3 _
interests of "capitalist, imperialist monopolies." The

Western bloc, felt that it was too early to be considering such
a creation, so they abstainad.9
The permanent Sea-Bed Committee reported on its work

~during the 2ihth Session of the General Assembly. Resolution

257LA (XXIV) stated the -common belief that there exists an
ares of the sea<bed and'ocean~floor which lies beyond the

limiﬁs~of national jurisdiction (recognition of which is , S—
impersative 1f there is to be an international regime); that

this ares should be used solely for peaceful purposes and 1its
resources utiliéed for the benefit of all mankind; and most

importantly, that the area in question could not be appro- | S
vpriated by any nation. The resolution also called on the :
Secretary-General to collect the opinions of members on the
establishment of an international regime and what sheape it

should take. The resolution passed with 100 votes in favor,
none sagalnst, and 11 abstentions. Within one year the Soviet ST
%v . Bloc had become convinced of the importance of this work. =
Perhaps of even more importance, though, was 257LD.

This resolution:

Declares that, pending the establishment of the
aeforementioned regime:

3 _
"U.N. Monthly Chronicle, p. 73.
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a. States and persons, physical or juridicial,

are bound to refrain from all activities of exploita-
tion of the resources of the area of the sea-~bed and
ocean floor, and the subsoil thereof, beyond the limits
of national jurisdiction;

b. No claim to any part o{ that aresa or its

resources shall) be recognized. 0"

This Moratorium Resolution, as might be expected, had
considerable opposition; It passed by a vote of 62 in favor,
28 against, and 28 abstentions. The important factor here 1s
that of the twenty-eight negative votes eight were from the
Communist Bloc, sixteen were from countriles located in Western
Europe or the Commonwealth, and the last four were by the
United States, Japan, South Africa, and China. Nq;;nduatria-
lized country was in favor of the resolution. The U.S. and
the USSR voted sgainst this resolution on the grounds that 1t
would inhibit techhological advancement, and that the objec~
tives of the Committes should not be to issue prohibitions,
but to insure that technolcgical.developmentjand exploitation
would not prejudice or make more difficult the solution of the

issues currently under examination. 4. /fhe representatives

from the developing nations felt that 1f the area was to be

reserved for the benefit of mankind, it was obvious that such

activities should be withheld until the establishment of an
international regimef

At the recommendation of the Sea-Bed Conmittee the
General Assembly passed its most meaningfulvresolution during

the 25th Session. G.A. Resolution 2749 (XXV), entitled

304 .N. Document 4/7630 (1970).

llU.N. Monthly Chronicle, pe. 73.
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"Declaration of Pringiplés Governing the Sea-Bed andvthe
Ocean Floor, and the SubsoillThereofy beyond the Limits of
National Jurisdiction,™ was adopted by a vote of 108 in favor,
none against, and 1l abstentions. Of major importance here
is the fact that no major 1ﬁdustrializéd country voted against
the principles as stated in thé declaration. Even though the
deiet Bloc abstained in the voting, there appeared to be a
general consensus on the toplc as a whole.

Several of the more important principles of thé
declaration stated that the area and the reéources of the
area are the common heritage of all mankind; the area is not

subject to appropriation by any state or person nor are the

" rights to the resources able to be appropriated; the explora-

tion 6f the érea shall be carried out for the benefit of all
mankind, and taking into particular consideration the interests
and needs of the developing nations; the area shali be
reserved exclusively for peaceful purposes; and parties to any

diépute relating to activities in the area shall resolve these

‘disputes only using peaceful means as set down in the Charter.

The resolution also called for the establishment of an
international regime which would "... provide for the orderly
ahd safe development of rational management of the area and
ité resourcesSeeas” _

In another resolution, 27500 (XXV),:adopted by & vote

of 108 in favor, and seven against (Soviet Bloc), the Geberal

~Assembly decided to convene an international conference in

19?3 which would establish an "equitable international regime

including an international machinery -~ for the area and

e
=
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resourcés of the.seaabed and subsbil beyond the 1limlts of
national jurisdiction." The conferenée was also to deal with
‘" broad range of related issues on the laws of the seas."

In order to prepaﬁe'for the--conference the Sea-Bed
Committee reocrganized itseif into three sub-committees. Sub-
Committee I was to prepare draft tfeaty articles embodying the
“international reéime for the sea-bed area and its resourceé.
Suanommittee 11 was:to prepare a comprehensive list of
subjects and. issues relating to the law of.the sed. Sube-
Committee I1I was. to deal -with the preservation of the marine
environment end - scientific research.

During the 26th Session the General Assembly's_
actions consisted mostly:of recognibtion of.the work of the
Sea=Bed Committee and the Assembly expressed its desire that
the work toward the convening of an international conference
in 1973 should continue. In the resolution (2881 (XXVI)), the
committée was expanded to ninetynone members and the Péople!s
Republicaof40hina wasg namedvaé‘one of thewhéw members.

This brings us up to the most recent actions of the
United Nations in area of the establishment of a sea regime.,
During the 27th Séssion, G.A. Resolution 3029A (XXVII) was
.adOpted un&nimbusly-on December 18, 1972. The resolufion
called for the Sea~Bed Committee to continue its work
preparing for the world conference. }The resolution also:

Reguests the Secretary-General to convene the first
session of the Third United Nations Conference on

12P&tricia S. Rémbach, (ed.), Issues Before the 26th
General Assembly (New York: Carnegie Endowment for Inter=
national Peace, 1971), p. 81. .
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the Law of the Sea at New York for a period of
approximately two weeks in November/Uscember 1973,
for the purposé of dealing with organizational
‘matters, including the election of officers, the
adoptlon of the agenda and the rules of procedure
of the Conference, the establishment of subsidiary
organs and the sallocatlon of work to these subsi-
diary orgsns; : : :

Decides to convene the second session of the
Conferencs, for the purpose of dealing with
substantive work, at Santiago, Chile, in April/May
197L, for a perlod of eight weeks, and such subse-
quent sessions, if necessary, as may be dscided by
the Conference and approved by the General Assembly,
bearing in mind that the Government of Austria has
offered Viennavai a site for the Conference for the
succeeding year; 3_ ' '

Conclusion

The stage is set for the Third United Nations
Conferénce on the Law of the Sea. ihg éuccess of the COn;
ference depends entirely on the attitudes of the states that

‘atténd.' Concrete definitiohs of the ”contingntal shelf" and

_“territoriél sea" should be established. The ppdblem of

’fishing rights, which is of greatvimpoftance to many staies,

should also receive the attention of the delegates. queyer,
what most stétes will be looking for is the creation of an

| international regime which will supervise the fgture’

exploitation of the seas. The'exact powers and functions of

ﬁ_thé regime-willvundoubtedly,dominate‘much of the debate at
~the conference. It seems likely et this time that if the
:cpnférénée,'one, uses the "Declaration of'Principlestoverning

' the Sea~Bed and Ocean Floor, and the Sub-soil Thereof, beybnd

thé Limits of,National‘Jurisdiction“ aéva-starting place; and

“2U.N. Document A/RES/3029 (1972). (See Infra, p. 94).
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two, & workable compromise cen bé reached on the structure of
thé Pegimé as outlined in the dfaft proposais of the various
states (especially the United States, Mélta, and the Soviet
Union) then there is a possiﬁility that the Third United
Nations Conference on the Law of the Sea will be able to

‘accomplish some of its objectives.

)
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CHAPTER III
OCEAN RESOURCES

A knowledge of the present status and availabiiity of
ocean resources is vital to the understanding of the proposal
to establish an ocean regime. . Indeed, it is due to increased
- exploitation of these resources that has called for a séa
regime. It is hoped that the regime will judiciously allocate
resources consistent with both political and humanitarian
factors. |

The propossal is unique to international law and
organization$¢~.lt is questionable whether or not traditional
forms‘of international agreemenﬁ»are applicable to estab-
lishing an'oceah regime. Finding a meaningful form of
reciprocity énd mutual benefit-in alloceting resources 1is a
far more delicate procedure than recognizing the symﬁiotic
nafure of en "innocent passage® rule. Furthermore, eveh
assuming that é satisfactory multilateral method of allocatioﬁ
were established initially, how stable would it be in the wake
of rapid technologicsel change that might disrupt the fairness
of its distribution? These perplexing questions are not,
however, ﬁhe thrust of the current chapter. The purpose here
is to exemine the different categories of ogeén resources and
‘their effect on the proposed ocean regime.

Basically, there are three significant types of ocean

resources: llving resources (mostly fish), offshore petroleum

21.
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reserves, énd hard mineral deposits =-- primarily in the form
of manganese nodules. _All of these rasburces will have some
affect on thé regime. The potential impact of the manganese
‘nodules, however, seems to be the most bminous.‘ This chapter
will discuss all three categories, the first two briefly and
the finsal one at some length. |

Today's supply'Of petroleum has reached the point
vhere its eventual depletion 1s . forseeable (See'Appendix.A).
The energy crisis is of particular concern to developed
states, and especlally the United States. The reason for the
ﬂéoncarn on ﬁhe part of the United States is 1lts vast yearly
consumption of petroleum and natural gas.

01l and gas supply appféximately three-fourths

~of this Nation's total energy. With only 6 percent
of the world's population, -the United States consumes
»32 pgrcent of the»wgrld’s petroleum and 50 percent

of its natural gas. ,

- United States oll reserves have been declining for
the past _deca.de.2 As a result the U. S. has been incfeasingly
conéerned with finding gdditional sources of oil. The desire
for expanded oil sources 1s continually affecting Américan
-policy in the Middle East. The reason for this bsing that

the Middle BEast countries contain (exclusive of offshore

oil) "... over 60 percent of the total proven crude

U.3. Congress, Senate, Committes on Interior and
. Insular Affairs. Report by the Special Sub-committee on
Quter Continental Shelf, 91st Congress, 2nd Sess., 1970
(Washington: Government Printing Office, 1970), p. 1.

2U.S. Congress, Senate, Committee on Foreign
Relations, To Express the Sense of the Senatse that the .
President Should...., Hearings, 91lst Longress, lst Sess.,
1969 (Washington: Government Frinting Office, 1970), p. 190.
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reserves."3 Some writers in this field maintain tﬁat the v
vast additional reserves of offshore oil have significantly
lowered thé importance of assuring a share of oll from the
Middle East. Such an agsumption may be rather hasty. There
1s no argument on the extent of offshore oll reserves; they

are plentiful,

In the area of the U.S. continental margin between
200 meters and the seaward edge of the continental
rise alone, there is contsined an estimated 867
billion barrels of oil; 68 billion barrels of natural |
gas liquids; 2,045 trillion cubic feet of natural gas.*

The point is, rather, that Middle East land-based oil
is more marketable because it 1s less expensive to exploit
than the vast reserves of .the continental margin. - The reason
is purely economic.v Much. of the ocean oil~sources iie under

‘deep water at the.end of the oontinental sh@lf or beyond.

Even the technological ability to explolt offshore oil does
not render 1t econOmicallynfeasible.».Elaine Burnell explsains
whys

Yet, rising technclogical capability does not
necessarily mean lower costs. In.fact, the costs of
petroleum per barrel rise sxponentially with water
depth. Deep-water oil must compete with shallow-water
01l and with o0il produced on the land, as well as with
vast asmounts of oil potentially avallable at somewhat
higher costs from oil shales, tar sands, and the hydro-
genation of coal. (One must conclude with T. F. Gaskell
that it 1s unreslistic to expect that an ocean regime will
become rich bg controlling oil and gas beyond the conti-
nental shelf.;

3Jameq W. Oswald, "Toward a Political Theory of the
Ocean," kxploiting the Oceans, II (June, 1966), p. 370.

uReporL by ‘the Speclal Sub~ccmmittee on Outer Conti-

nental Shell’, p. <.

SElaine H. Burnell and Plers von Simson, (eds.), Pacem
" in Maribus (Santa Barbara: Fund for the Republic, Inc., 1970),
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As the ébove quotationfindicates the significance of an
oceanvregime centrolling oil reserves bqyond the continental
shelf would hardly“justify its existence.

The second topic of discussion in this chapter .
concerns the food resources of the océans. Traditionally,
the freedom to fish in the high seas went hand in hand with
the freedom of the seébb Both of these International

"freedoms”

are based on the concept of inexhauétibility.

The srgument is that since the supply (of fish or water) is
hnlimited, use by one person cannot harm another.. Eﬁerich
" De Vattel in 1883 put forth thisvprinciple in his book;.zgg

Law of Netions.

It 1s manifest that the use of the open sea, which
censists in navigation and fishing, is innocent and
inexhgugtible; that is to say ~« he who navigates
or fishes in the open sea does no injury to anyons,
and the sea,éin these two respecis, is sufficient for
all manking. '

The concept of an inexhaustible supply of fish may
have been valld in 1883, but it is not true in modern times.

The myth of abundance is no longer credible. From .
the Second World War until 1968, the world catch of fish
increased at about the rate of 6“7% per year. The catch
in 1969 was less than that of the previous year. While
the 1970 catch is likely to be larger, the psst rate of

nerease cannot be maintained Into the future. Recently
made proiections indicate that the rete of increase .
will only be about 2-4% per year until 1985, and may
even level off after that. But even though the supply
of fish is limited, the demand will continue to grow
and the consequences will become increasingly severe. -

6Emerich De Vattel. The Law of Nations. (Phlladel-
phia. T, & J. W. Johnson & Company, 1883), p. 125.

Francis ', Christy, Jr. "Fishery Problems and the
U.8. Draft Article,“ {paper read at the Lith Sea Grant. Con~
ference, October 13, 1971 Madison, WiJconsin),p. 5.




Past assumptions of>unlimited_supplies_of natural
resources have confinually proven incorrect. Francis Christy
relates the supply of fish to past beliefs about thé supply
of American range.

The case of the western range lands is instructive.
-In 1870, it reported that 'all the flocks and herds in
the world could find ample pasturage on these unoccupied
plains and the mountain.slopes beyond; and the time is
not far distant when the largest flocks and herds in -
the world will be found here, where the grass growus
and ripens untouched from year to year.' Such remarks
about inexaustibility are not dissimilar to past
assertionsaabout the inexhaustibility of the sea's
fisheries,

In modern times regional-shoftages of certain species
of fish are notJuncommon. 7

Despite the growing need for a system of éllocatiﬁg
the iiving resources of the sea, it remains unlikely that
the proposed sea regimé could»function in this capacity.
Netional patterns of fishiﬁg are firmly set in traditicnal
wéys. - In addition, and as discussed in Chaptér V, the
fishing controversy is closely related to the dispute over
national Jurisdiction. It seems that whatever limit prevails
for national egqnomic zones will alsb'serve to create
enforceable arees of natlonal fiéhing rights.

The third category of ocsan wealth is hard minerals,

“primarily in the form of manganese nodules, Of all the

resources discussed ocesn reserves of valusble metals seem

the most,inaccessible. However, it appears that the necessary

technology to economically explolt ocean nodules is already

SChriSty, p.'2.

qchristy, Pe hbo
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being dévelqpequ The pbtentiai pfodﬁc£ion,df minerals from
mangan@se‘nodules besfsfthe highést sigﬁific&nce for an |
ocean regimé;‘ It 1s with respecﬁvto'the_mining‘of7nodules
that anvinternatioﬁal regime is most critically needed to

perform two vital tasks. One is to prevent a "gold rush"

" type of confrontationjambhg the devélopéd nations wishing to
of those developing'countries whose GNP depemds largely on
- their land-based mining of minerals which the manganese nodule

may make plentiful (See Appendix B). The discussion that

follows will present .information on the extemt, value and
increésing éccessibility'of manganese reservﬁs.» It also
examines the-pbssible economié-impact-that large-scale
~ proéuction Qf ncdules may have éround the w z1d,
X The sea today 1is destined to become the greatest
resource reéervefaVailﬁble to mankind., Minerals in the watePC;} B
" and on the ocean floor are in abundance.k The race for (i gff%éf

development‘and explolitation of these resources will | SR

vinevitably bring sbout conflict, and inequitlies will arise
if exploitation activities are not adequately controlled. v - T

Ocean resources will affect-(in.terms_of econonic

feasibility, individual national interests, and geographical

|

locations) the function and structure of a sea regime., Prior

AL
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to 1970, the impact of the_actuai importance of sea-bed
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_ development hadfnot'struck its target insofar as national

"interests,were con¢erned; The-need for‘technoiogical‘
development and future prospects toward the oceans was

‘deemed iﬁevitablevénd necessary in order to sustain future
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generations! demands fdr materials contained on the ocean |
floor. |
Today, technological advancements have permlitted us
to explore the sea-beds., The resources have been found to be
abundant, and the economic influences have directed the
attention of many developed nations toward the exploitation
- of these resourées.. The sea resources referred to are known
as sea-floor nodules, generally called manganesé nodules,
since manganese iS»the dominant mineral in these nodules.
The other major contents .in these nodules include nickel,
éobalt, copper, zinc,. molybdenum, zirconium, cérium, lead,
titanium,.iron, vanadium and several rare earth elementa.
These nodules are. abundant, and uncontrolled eiploitation~of
these nodules could cause market "flooding" (See Appendix C).
According to John L. Mero, of the~aforementioned metals only
manganesé, nickel, cobalt, copper, molybdenum, and zirconium
would be produced in quantities which could upsetvpresent
- world sources of these metals.lo | |
The next step in the investigative process 1s
"ascertaining how much of a nodule reserve is contained on
the ocean floor, and the estimated worth of such resources,
According to A. M. Auburn:
One square-mile of the‘sea-bed floor may be covered
with 70,000 tons of nodules, containing 30,000 tons of
nanganese, 3, 600 tons of aluminum, 2,300 tons of cadmium,

17,000 tons of iron, L4OO tons of cobalt, 1,200 tons of
nickel, and 650 tons of copper. The value of the

10John L, Mero, "A Legal Regime for Deep Sea Mining
San Diego Law Review, VII (July, 1970), p. 496. _
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manga&ise alone can be as- high as 99 520,000 per square
mile. , .

According'to”John L. Mefe, there would'eppear to be
"about 1.5 trillion tens’of hodules'new ekpoeed to the surface
of the sediments of the Pacific Ocean."” He goes on to eayr
that if"only ten percent of the depoeits'prove econo=-
mical to explolt, such as manganese, nickel, cobalt, and
copper, using average percentage of these metals, it can
only be calculated that the reserves of these metals in
the nodules are measured in terms of thousands gf years
“on the basis of present-day world consumgtion.
In effect,rthe nodule reserves could be considered to be
unlimited. = Another argument supporting this would be the
point brought up by Patrick Childs. "There is some evidence

to support the contention that thesefﬁedules are being manu-

factured on the ocean floor at a faster rate than we are using

the materials on a yearly basis."

The abundance of sea;bea;fesources hes drawn the'
attention of developed nations_éiliover the world. This has
encouraged competition in the development of machinery and
techniques for exploitation of these resources at a rapid
rete and has precipitated a race that almost every developed
nation 1s participating in.

'~ In 1961, the bathyscaphe Trieste I reached the

deepest sesa=bed within the framework of the U.S.Navy
programme. In 1966 the Trieste II found the main

11F. M. Auburn,v"The International Sea-Bed Area,"

’International and Comparative Law Quarterly, XX (April,

laAuburn, pe 176‘

. 13Patrick Childs, "The Interests of Land-Locked
States In Law of the Sea," San Diego Law Review, IX (M&y,




29

portion of the hull of the sunken nuclear submarine
Thresher at a depth of 8,400 feet. In 1966, the

- submersibles Alvin and Aluminaut aided in the location
of a lost U. S. hydrogen bomb in deep waters off
Palomares, Spain. Since 1966, the Navy has possessed
the capability of enabling divers, by a minor surgical
operatlion, to descend to 12,000 feet, although this
has not been tested in the sactual environment. In
1968, the U.S. Navy commissiocned two deep water sube
mersibles, Sea Cliff and Turtle, three man crew
vehicles, capable of operating at depths of several
thousand feet, In 1968; the deep drilling ship Glomar
Challenger found oill formations in the Sigsbee Knolls:
region in the Gulf of Mexico, at a depth of nearly
12,000 feet. In 1969, the vehicle Alvin was recovered
from a depth of over 5,000 feet in the North Atlantic.
By 1974, it is expected that the petroleum industiry
will have the capability to drill and produce at
depths of up to 1,500 feet, and by 198011the industry
expects to be able to reach 6,000 feet,> ,

More important than these steps leading to‘the actual
prototypes of sea-bed exploitation is the industrial develop-
ment of sea~bed explolitation machinery itself. The Scripps
Institution of Oceanogréphy_is now operating a tank-like
remote underwater manipulstor, (RUM), capatle of working in
dépths upzto 6,000 feet of water, lifting loads up to 1,000
lbs;‘ It“surveys the ocean floor by television and performs
‘such tasks as‘planming instruments 6n the ocesan floér.l5 In
1972, thelh@hes‘Tool Company‘annouﬁced that cohstruction was
under way on. a three hundred and twenty-four foot barge and
a five hundred and sixty-five foot minihg vessel for the
mining of manganese nodules. The vessels are designed to be
operetional at depths from 12,000 feet tov18,000 feet,

'fThese technological advances are due to the economic

lluAuburn, p. 17L.

1 .
5Auburn, pe 175
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feaslibility of the estimated rebeipts from resource ;

exploitation. Although dependence on the sea-bed for resources

is technically in the experimental and planning stage, it

should be hereby noted thatrapproximétely twenty percent of

the world supply of oil comes from under the sea. The current

annual market value of this offshore oil is eight billion =

dollars.16

- Deep-Sea Ventures, a subsidiary of Tennace, together
with a subsidiary of a large German mining firm, Metall- L -

gesellschaft, of Frankfurt, is spending between $5,000,000 R

and $10,000,000 on developing the recovery technology con-

cerning resources, .This will be sold to a consortium worth

a ‘capi;tal of between 9,“51,600,000,000_ and ‘3,?,2,ooc’),o’oo,ooo.1’7 . L
The product value of one of these operations would be ébput

$1.8 billion if 81l products were'sold at today's market

price. The capital investment to build the facilities to : T

mine and handle 50,000 tons of the nodules per day can be
expected to be $200 million. ' The net profit would probably
be about $800 million aféer U.S, taxes.18

| A ma jor concern in the area of economics is the
distribution Qf the sea-bed nodules themselves. According to
John L. Mero, one of the characteristics of the nodules 1is SR
the marked chenge in the composition over 1arge~laterall

- distances in the:Pacific Océan.

6 .
1 Auburn, p. 175.

17Auburn, p. 176.

18
Mero, p. L97.




| 31

Along the continents, they are rich in 1ron, while
in the central part of the ocean and on certaln
topographicel highs, the nodules tend to be enriched
in cobalt. In several areas of the Pacific, the
nodules are almost pure manganese dicxide.  In the aresas
of the ocean far removed from 1islands or continents,
the nodules are rich in nickel and copper. As the
equatorial reglons are approached, the peigentage of
copper in the nodules increases markedly.

"It can be assumed that due to rapild technologlcel

developments of deepnéEa_exploitation machinery and

tremendous economic possibilities concerning sea-bed resources,

conflicts will arise over sea-bed rights, rights to proflts,

and benefits of sea resources. Thesé conflicts will inevi-

tably reflect the interests of nation-states. {Many developing i;{.

‘nations are seeking to protect their current land-based
maﬁkets for minerals, while developéd states are anxious to
add to thelr dwindling sources of mineral and petvoleum
reserves.(-'

What‘is the probable economic impéct of manganese
nodules exploitation? Before this question can be answered,
one must determine, first of all, the probable mineral yield
froﬁ new ocean mining techniques and secondly, the amount of
"~ time necessary to bulld up that yileld. ' |

Estimaﬁes are that within the next ten years, the
first.operator will be}mining and processing the nodules on
aﬂ économic, large-scale basis, at a rate of at least
3,000,000 tons per year.‘ Withihv15 years, at least five
- operators will be‘mining and processing ébout 50 million tons

of the nodules per year. Within the next 30 years, at least

12 ,
QMero, p+ 199,
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‘50 operators will want to produce‘about 200 million tons of
the nodules per year.20 If these estimates are correct, the
economic impact of ocean minersls will be significant.» Such
& sudden supply will naturelly 1ower the price of thosé
minerals being sold on the world market.

The most importent benefit of the exploitation of
sea-bed resources in the long run is likely to be the
expansion of the world resource base of several minerals,

"some of which might otherwlse be in short %upply in a
few decades.

While this development is beneficial from a global
viewpoint, 1t has already caused concern in developing
countries that ere traditional exporters of some of
these minerals. These countries fear that exploitation
of minerals and metals from sea-bed resources, such as
manganese nodules, might cut into the demand for their
exports Snd result in a lower price-level of their
exports., -

Accdrding to 8 study by the U. N. Secretariat, a8
lower market value will benefit the users of hard minerals
who are primarily developed statés;

"It follows from the foregoing [T.e. sea-bed resources

will depress pr:ce§7 that the greater svailasbilities
and presumed lower marginal costs assoclated with the
production of minerals from the sea-bed would bring
direct benefits to the consumers of the minerals
concerned, who are, by and largs, 298 minersl-using
industries in developed countries. :
At the same time many developing nations who rely on land-
based mineral production for a significant portion of their
GNP would be seriously hurt by a sudden drop in the price of

minerals. Wolfgang Friedman notes .this situation when he

2OMefo, p. 499.

21Rambach, p. Bl

22y .N. Document A/AC.138/73 (1972), p. 28.
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commentss:

The economlc consequences of exploliting such minerals , ,
as copper or nickel 1n marketable quantities from nodule - e
concentrations 1s potentially formidable. By making yd T
certein relatively scarce materials abundant, it could <
completely upset the international commodities market. /
This in turn could deeply affect the attitude of certain
ma jor producers, like Chile, and to a lesser extent Peru, ‘\
which would have an economic interest in preggnting //
‘exploitation of copper from the ocean floor. :

There is little doubt that uncontrolled merket
flooding of certain minerals would ceuse econcmic chaos in -X
several developing states. The problem is that if ocean

resources  are developed and mined at present levels of cone

sumption and with the full utilization of present technology
(and developing technology), it has been calculated that on
‘the world market, some minerals would drop as much as fifty
percent in price (See Appendix D).Zu This would be devastas
ting to developing nations relyihg on the exportation of
these minerals. o | v T
An example of market impaét is the possible effects
of sea mining on the world market for cobalt.
The impact of sea—bed supply on the cobalt market
could be quite drematic, if the high Co content nodules -~ - - S
of the mid=-Pacific rise were mined.  In thils ares, west S
of Hawaii, & single mining operation dredging 1 million B
tons of nodules per year with 2 percent Co content would :
be able to supply about 19,200 tons of cobalt., This is S
- equivalent to almost the total. output from land in 1969, S

end would a?gunt to half of the possible 1980 world demand i
for cobalt. : : _ —

The need for an international regime to soften the

23W01fgan Friedman, The Future of the Oceans (New
York: George Brazlller, Inc., I97I], p« 22, ,

2henitas, p. 410,
25U..N. Document’A/AC.l38/73, p. 11,
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impact of dcean mineral,production is clear. Indeed, there
~seems to be no alternative to an ocean regime if the effect

of ocean mining is to be mitigated. Thls is the conclusion

of the United Nations? study on the ecpnomic,impactsvof
ocean mineral production. |

Mineral sea-bed production could not be assumed to S
have such a moderate impact on world mlneral markets
unless the rates at which new supplies were marketed
were strictly controlled by the internationaééauthority
which it is envisaged should be established.

26U.N.,Document A/AC.138/73; p. 30.
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CHAPTER IV
A POLITICAL THEORY FOR THE OCEANS

The purpose of the current chapter is to analyze some
varying general and philosophical approaches to the sea~bed
issue, This chapter, therefore, serves as an introduction
to the one that follows which deals with spécific political
‘conflicts related to the sea regime. The point is not to
present or even to support a particular philosophical bent,
but rathey to identify and evaluate %everal different
approaches. This theslis aﬁtempts_to present the political
context and lssues involved'in a sea regime\in an objective
and realistic manner. Therefore, this chapter strives to
strike a distinction between'a philosophical and ideological
approach versus a realistic and pragmatic one.

At the outset it may be prudent to explicate the

inherent political nature of the sea-bed issue., The politics

are both national and international in character. Inevitabljﬂ

intermingled in the political milieu is the escalating
k sclentific knowledge and technological developments related
to the oceans and sea-beds., Sclentists are unable to free
themselves from the political context around the sea-bed
issue; Robert L. Friedheim has noted this phenomenon.
_b Ocean saclence is inextricably caught up in the
- politics surrounding the uses and expected uses of

the sea. We can offer no panacea for those ocean
scilentists who would like to assure themselves of

36
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stable working conditions with the stroke of e pen.

Conversely, infernatidnal political forums, policiés, and
circumstances can be drastically altered by changes in
scientific knowledge and technological progress. Richard
Symonds in discussing international functional agencies has
argued that the attempt by these organizations to'separate
science from politics is futile.

Yet Science is seldom neutral. The discoveries
which are promoted by and the innovations which are
introduced by international functional agencles
often contain a concea}ed and unappreciated element
of political dynamite.

The issue at hand is inescapably political and
international in scope. A kézﬁggpggpt in thqwggggg§§;ggﬁof
virtually-sny international Qontpgvg;§ywis ﬁhe role of o
national interests. It is primafily around this concept
thaf the varying philoéophical spproaches to the sea regime
issue are set, ‘

Some authors have rejected the theory of national

interests and have supplanted alternative rationales. For

Qxample, Clark M. Eichelberger, wfiting in the San Dilego Law
‘ Review, has argued for replacing national interest with the
concept of common heritage. He states:
Another argument directed agaidst the immediate
establishment of an international agency to administer:

the sea's resources is that successful maritime powers
cannot place their economic interests in the hands of

lRobert L. Friedheim and Joseph B. Kadane, "Ocean
Science in the UN Political Arena." Journal of Maritime Law
end Commerce, III (April, 1972), p. 501.

2 _ : '
Richard Symonds, International Administration
Its Evolution and Contemporary Applications (London: Oxford
~ University Press, 1971), p. 118. '
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a parliamentary majority of the General Assembly in
which the underdeveloped States have a majority vote.
It should be remembered that the resources of the sea
and seabed are the common heritage not only of the
maritime powers but of the developing States and the

"~ landlocked States as well, All of them will be a factor
in determining the regime of the future,

Dr., Eichelberger confuses a reallstic political
argﬁment with a philosophical or moral judgment. That is to
say that even if one grants to Dr. Bichelberger that ocean
resources are the common heritage of all nationé, moraliy
speaking, that does not affect theAunwiilingness of the
" maritime powers to cooperate in the regime's "immediate
establishment." Basically, he is asking what should be, to
control what 1is.

A more extensive philosophlcal framework from which
to approach the sea regime controversy has been suggested
by Ellsabeth Borgese. She develops her argument based on
the presumption that the oceans are free and that this status
is an old and solid international law.

The oceans are free. The mere thought that they

could be "appropriated" by any ruler however mighty,
by sny nation, no matter how vast its empire, has some-
thing blasphemous about it. The oceans, in & way, are
the most sublime expression on earth of whst is :

extra-human, superhumen, indomitable. That the ogeans
are free is the oldest of all international laws.™

From the assumpbtion that the oceans are free and 1and

is not, Dr. Borgese suggestﬁ that a dichotomy exists in the

3Clark M., Elche]berger, "The United Nations and fhe
- Bed of the Sea," San Diego Law Review, VI (Jaly, 1969),

p. 349.

: 'Elisabeth Borgese, "Toward en International Oceen
Regime," Texas International Law Forum, V (Winter, 1949),

p. 218.
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method of ownership‘for these respective areas. She holds
that two oppoéing 1aws_are at work: the law of the sea (a
system of collective ownership and freedom- of use for all)
versus the law of the land.(the treditional method of private
ownership by nation-states). Dr. Borgese concludes that the
conflict between these opposing forms of ownership, rather
then conflicting national interests or incongruence between
national and internatlonal interests, is the real crux of the
sea-bed issue.

Thus, it is not really any conflict between national
law and international law that is in the way of the
international ocean regime. The opposition of what
appears to be nationel Iinterests against international
interests really comes to an opposition of the law of
the land (whether national or international) agsainst
the law of the sea (whether national or international),
This opposition is as much historical as political;
as nuch economic as historical; as much psychological
as economic; as much ldeological as psychologicale-atv
which point we close the circle and re-enter at the
level of history and politics, in the widest senss,.

Clearly'then, as Borgese develops it,vthe nations of

the world have two roads to choose from. One is to extend
the law of the land across the continental shelf down the
remainder of the continental margin and out over the ocesan
floor..‘The second road is to apply the law of the sea to
submarine areas. Borgese explains‘this-choice in the
following passage:

Two courses .are_ open. to mankind. One 1s to extend
the law of the:land to the submarine.lands. -That 1s,

88 technology develops, the developed.-nations would
appropriate ever larger portions of the submarine
lands and subject them to their national jurisdiction.

The other course is to extend the law of the seas to
the ocean floor, adding a further freedom to those

Borgese, p. 223.
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embodied in the Conventions on the High Ssas by -
declaring that the ocean floor and its resources are ; -
the property of mankind as a whole, are Ggpd's road,.

and cannot be sappropriated by any Nation.

In the finsal analysis Dr. Borgese views the cholce

between the two systems described above as a cholce between

8 peace system and & war system., She further maintalns that
'combining the 1a§ of the seas for the high sea with a law of S
the land for sﬁbmariné territory will‘fail due to inherent

conflicts in their nature. |
Borgese concludes her agfeement with the following

statement.

RN

‘Thus, the conflict 1s between the law of the land
and the law of the sea. Considering that oceesn spsace
is an ecological whole, 1t seems loglcal that we cannot
have one kind of regime for the deep seas {(the law of
the land, based on ownership, territoriality, sovereignty) : .
and another kind of regime for the high sees or super-
jacent waters (the law of the sea, based on common
property, nonterritoriality, and trans-sovereignty).
If these two systems are conflicting, they are bound to
clash and one will prevail. The law-of-the-sea system,
however, is a peace system, a system of mutual coopera- T
tion. The lsw=of-the~land system i8 a war system, a
system of exclusion, competit%on end conflict. Hence,
our option ought to be clear.

The approsach expounded by Elisabeth Mann Borgese and -
paraphrased above is subject to question. An examination of ) o
its tenets and conclusions may be instructive. As with most 1 e

systems of thought, the crucisl point is often in the begin- el

I

1 , ning ~- the assumptions upon which later arguments or

|

i
I

conclusions are based. Borgese begins her statement (as

K1 L & L SN

quoted above) with the sentence, "The oceans are free," and

6 .
Borgese, p. 220.
7Borgese, p. 226.




L2
two sentences later, "That the ocesasns are ffeé 1s the oldest
of all international 1aws."8 Dr. Borgese implies that
international law, or the age of this lsw and not national
interests is what keeps tﬁe oceans free. This is a misunder-
standing of. the role of international law., The causal link
has been reversed.. I&wigwphﬁmmg§gﬁlwénﬁéyﬁ&tswofwnatieﬁs
which-allows-international law to exist and not vice versa.
Myres S. McDougal aptly clarifies the juxtaposiﬁion of
International law and national interests.

Thus, when one contraposes 1nterna£ional law and

the vital interests of states, one is creating an
~opposition that we simply cannot live with. Inter-
nationsl law is established and maintsined only
.begause~itgsecures and protects the vital interests
of states. ' :

One plece of supportive evidence for McDougal's.
thesis is the principlé in international law of ggbué sic
gtantibus}(whila things thus stand). This principle implies.
that treaties ﬁceasewto be obligatory when the conditioﬁs |
upon which they were founded have substantially changed."

_ Borgese's implication that age will add credence to
an internationai law does not stand true. A nation whosg
vital interests run counter to even, the oldest internatlionsal

law is not likely to continue its observancé. A clear

example is current claims by some countries of a 200 mile

) .
Borgese, p. 226.

9Alexander, p. 1.

10 |
Urban G. Whitaeker Jr., Politics and Power A Text

in International Law (New York: Harper & Row, 196L), p. 65L.
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territorial zone despite a long-standing limit of three

miles, traditionally observed by virtually all nations.
It seems that Dr., Borgese falls to understand why
the oceans are free. She maintains that it is because of

the law of the sea, which is a collective and cooperative

system. Once again she assumes law to be the causal factor

rather than poliéics.' Urban Whitaker has & different view
of the relationship of international law to politics.
Again it seems inappropriate to attach more
relevance to legal than to political considerations
in such a situation. States which have the power
to do so will exercise de facto control over such
- maritime waters as they deem necessary to the
.security andlgrosperity of their territorles and
populations., - _
The freedom of the seas existed historically because
no single nation had the power nor the will to control the
seas. - Today much of thé freedom of the seas rests upon the

advantages of reciprocity for free passage and uninterrupted

'trade, The freedom of the sea, thersfore,-does.not stem from

some mystical trensformation in humen nature as he passes
from land to sea as Dr. Borgese‘sﬁggestsvwith her opposing
legal systems for earth and water. '

In today'é world the capability to control more and
more ocesan space_is rapidly increasing; This situation
plades more reliance upon reciprocity to maintain the freedom

of the seas, The principle of reciprocity requires countries

to consider more than their immediate gain 1n protecting

thelr national interests. Lewis Alexander provides an

11 o
Whitaker, p. 312.
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excellent example of this 1in the following quotation:

To persons not acquainted with the national interests
of the Unlted States In the world as a whole, or not
concerned therewith, the national interest in our coastal
waters 1is to establish boundaries as far out into the
ocean as weé can get away with and establish exclusive
Jurisdiction over everything therein to the Unlted States.

The trouble with this parochial view is that what-
ever the Unlted States can do in this respect it hsas to
agree that other countries can do the same thing, The
reaction we got from the blunder of 1ssuing the Truman
Proclamation on Fisheries in September, 1945, is that
other countriss will claim more than any new claim the
United States makes,. deliberately interpret the new
claim the United States makes in their favor, and use
our new claim, their new claim, and their misinterpre-
tation of our new claim, s&s-substantiation for any
action .they wish.tolgake over and above what the United
States wants to do. o

In the final analysis, then, the problem of
establishing an ocean regime»is-not‘a cholce between opposing
systéms of international law but rather a complex political
problem. . Arvid Pardo confirms this sentiment:

Thus, the creation of an international regime for the

sea-bed is not merely a legal task, . but is essentially a
delicate political task that must balance {gndamentally
different, but basic, political interests.”

It is the intent of this thesis to analyze the issues
relsted to the ocean regime in a pragmatic and realistic
manner rather than viewing them through the lens of a

precbnceived philosophy. There is, of éourse, danger in

assuming that because one speaks of rational interests and

realism that he is avoliding philosophical bias. Advocates of

12Alexander, pe 125,

irvig Pardo, "An International Regime for the Deep
Seabed: Developing Law or Developing Anarchy?" Texas

International Law Forum, V (Winter, 1969), p. 215,
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"realism" can become a drag on possible political solutions
and innovations by too narrowly construing a mation's

interests or the possibilities for compromise ahd progress.

Wolfgang Friedmann in his book, The Future of the'Oceans,
speaks to this point: v

Even the most short-sighted advocates of "national
interests" can hardly welcome a world in which groups
- of states wlll claim vast stretches of the seas around
- them as their own, while others extend sea-bed operations
further snd further outward, with the inewvitable result
~of *gcreasing curtallment of international fishing and
Coon@giigation, end the threat of confrontati@n, at the
7 “bottom of the oceansy) Today's "realism" becomes the
" madness of tomorrow. : :

In this thesis, and particularly in the current
‘section dealing with the politiceal lssues, an dttempt is
made to use realism7and-ﬁhe~ana1ysis.of.national interests
as an analytical tool rather then a philosophical approach.,
- The pitfalla‘that Professor Friedmann warns of are real. The
self-fulfilling prophecy of "realistic pessimism" cen hinder
- new avenues of international cooperation. It is also easy
however, to fall back on an oversimplified and Optimistic
:approach as Dr. Borgese has done. In conclusion, the purn'
pose here is to aﬁoid these extremes, to use realism in the
analytical sense, to conslider the problems and issues as

they are and not to predict or suggest solutions,

1hFr:Ledzrw.nn, p;-81Q

[




CHAPTER V
INTERNATIONAL‘POLITICAL CONFLICTS

The study of international relations in modern times
has witnessed tﬁo dynamic conflicts in the world., One is-
-the struggle betweén Fast and West (competition between the
superpowers). The other is a North-South struggle between

the developed and developing nations. John G. Stoessinger

in his book, The Might of Nations, has centered on these
conflicts. Stoessinger says of his own work:

«ss the book 1s focused upon what the author believes
are the two truly dominant events of our time: the -
struggle of East versus West, a%d the struggle of
nationalism versus colonialism,™

The sea-bed issue hes served to bring the latter

/

the developed and developing countries that the important <

issues related to a sea~regime«afe-organized. The Northe
South struggle has become, In thls arena at least, the
predominant conflict. The superpowers find themselves unéasy
partners since many of their national interests coincide with
regard to a sea regim;. Often when the interests of the
-superpowers coincide, agreement and progress are expedited.

In this case, as with others in international affairs,

the serving of superpower interests 1is a prerequisite

1John G Stoeasinber, The M;ght of Nations (New York'
‘Random House, 1969), p. 5.

b5
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to real Progress. Senator Pell araws this point:

Among these realities, or obstacles in the view
of some, are the interests. of the United States, of
the Soviet Union, and of other maritime powers, and
these interests must be adequately recognizeg and
protected 1f any regime is to exist in fact.

Due to the interplay of both the North-South and
East-West.struggles, however, the situation is far more
complex than jusé meeting basic superpower interests. The
appeésement of developing countries and their support has
‘become a goal of superpower competition. Therefore, the

interests of the developing countries are not likely to be

completely ignored by the superpowers. As a result the
proposal to establish an ocean regime faces a dilemma and a
current stalemate. The<develdped nations, in the meantime,
are pursuing their own,e¢onohic ends which are often

explained 1n altruistic termso
e« too often the developed have talked as if the

schemes they propose concerning the law of the sea were

. pure altruism, having nothing to do with their national
interests, and put forth entirsly to protect the inter-
ests of the world community as a whole, In some
respects, these assertions are correct. In other
respects they are pure sham--as the -developing claim.
Such cynicism among the developling ls Jjustified if
only becsuse it is difficult for even the developed
sponsors toBSeparate the self»serving from the

" altruistic.

A rather convincing example of this mixture of self-

interest end sltruism is the October 30, 1968 statement of

2 | -
Elisabeth M, Borgese, (ed.), Pacem in Maribus (New
York: Dodd, Mead & Company, 1972), p. 231.

3Robert L. Friedheim, "A Law of the Sea Conference--
Who Needs It?" (unpublished paper prepared for the Symposium
on International Helations and the Future of Ocean Space,
April 12, 1972, University of South Carolina), p. 5.
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Preslident Nixon regarding the oceans. On the one hand, the |
United States' intention to gusrd netional interest is
clearly stated: | )
Making full use of the 1966'Act, it will be a first
priority of my Administration to present to the Congress

an integrated and comprehensive program in ocesnography.
The purpose of this program will be to:

.« Promote international cooperation when such
cooperaﬁion is in the best interests of the United
StateSo .

In the same statement improving the economic positlion of the

United States in the fishing industrylis rationalized on the

basis of feeding the hungry peoples of the world,

The United States fishing industry has deteriorsted,
and 1 have spoken before of the failure of our existing
"Federal programs to encourage the fishing industry to
modernize fast enough to counter foreilgn competition.
But fleet modernization is only one of the many types . —
of technologicel sdvances that can bring the United
States back to a position of leadership in the fishing
industry--and enable us to reap a harvest from the sea
that will provide an inexpensive source ofﬁprctein
for the malnourished peoples of the world.” A : ' ——

Currently, the world's fish supply of many specieg e
cannot withstand another. fully modernized fishing fleet&

Wolfgang Friedmann has observed that trawlers from the Soviet :
Union and Japan, which have developed fish processing ships_' ' —
and maés'fishing techniques have been Indiscriminately over-
fishing. Some ships actually "herd" entire schools of fish

by sonar. This type of unregulated "fishing" has resulted in

near extinction of many specles of whales and a rapid § =

decrease in other common sea fish such as the Cslifornia

uPadelford, pe. 337.

“Padelford, p. 33k.
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sardine, Northwést‘Pacific salmon, and the Earents'sea cod.®
Despits the dquer of overfishing, {aﬁother example
~of the mixture of self-interest end altruism) the USSR
maintains 1t has, and 1iaz, ¢onservingzliving'ocean resources.
‘Mr. Khlestov made the following statement before the United
Nations Sea-bed Committees
The question of fishing was related to that of the
territorial sea. It was a difficult issue, but agree=
ment had already been reached on the principle of
rational exploitation of living resources; all countries
had stated that they were taking,steps to ensure the
conservation of those resources.' :
The fishing iesue, while not dlrectly germane to the ocean
| regime, 1llustrates the propensity of netioms to mix self

interest with altruism. Proposeals for an ocean regime face

this’ identlcal problem.

It is the main purpose of -the present chapter to
ekamine some of the critical political issues involved in the
sea~bed proposal. In analyzing each issue particular atten-

“tion will be pald to the conflicting interests of the deve-

loped and developing nations. bThé three issues of discussion |

in this chapter are: . one, national‘jurisdictibn; two,

scientific research and the effects of technology: and three,

timing of the regime,

" Defining National Jurisdiction

In the present examination of the issue of definihg

national jurisdictions analYSis is made of the conflicting

interests between developed and:developing states, as well as

6Friedmann, p. 27
7U N. Document A/AC,138/SC II/SR lu (1971), P 1&7.
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between coastal and non-coastal nations. Also included in
this section is a discussion of some of the various proposals
for establishingjuniform boundaries for coastal states.

The importance of establishing national boundaries on
the continental shelf and the territorial sea with regard to
an ocean regime should be self-evident. Clearly, the further
national jurisdictions extend on the continental shelf the
less important a regime will be. The value of the resources
of the continental shelf are inversely proportional to their
distance from the coast-line,

Whether a wide-band or a narrow-band concept of
national jurisdiction ultimately prevails will make an
enormous difference in the potential economic value of
ocean resources coming under- the control of an ocean
regime....If an ocean regime controlled the disposition
of all resources beyond the traditional thres-mile
limit, it would possess billions of dollars of assets
even under existing technologles of recovery. If,
on the other hand, its authority begen two hundred miles

- or more from every coasteline, the present gconomic
value of 1lts resources would be negligible.

‘If the goal of establishing a meaningful regime is to

be realized, a somewhat restricted national boundary is called

for, and soon.  Under the current. law of the seas,'nations

‘may collect the resources of the continental shelf by the

iprinciplevof_exploitability. Article 1 of the Convention

on ‘the Continental:Shelf reads?

For the purpose of these articles, the term
"continental shelf" is used as referring (a) to the sea-
bed and sub-soil of the submarine areas adjacent to the
coast but outside the ares of the territorial sea, to a
depth of 200 metres or, beyond that limlt, to where the
depth of the superjacent waters admits of the exgloita»
tion of the natural resources of the sald areas.

8
Burnell;, p. 1l.
9U.N. Document A/Conf, 13/L55, p.l.
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Due to current economic pressures the exploitﬁbility
principle is being-used to its fullest, as Norman J.
Padelford concludes:

The search for new supplies of food and natural
resources, for additional trade and sscurity is
fostering fresh activity in the oceans as well as
drawing nations into closer contact. Given the differing

" outlooks, needs and aspirations of ststes, it is essen-
tial that national policy be prepared to deal with a
variety of contingencies. This leads to speculations on
the models that are available for the guldance of futurse
merine policy...The most obvious course for most states
to take 1s to extend their national ju{&sdiction over
wider belts of cocean off their shores,

Technology is ﬁapidly making the resources of the
continentnl shelf availeble to private compenies. In
addition, entrepreneurs-have begun to create other schemes
fpr usingrthe continental shelfl Such 8s building islands_:

beyoﬁd recognized national boundaries.',The United States

“government by stopping such ventures has, de facto, assumed

Jurisdiction beyond existing boundaries., Senator Claiborne
Pell cites an example of this practice:

" At a polnt some 200 miles off the coast of Oregon,
another sea-mount nearly breaks the surface. Here
agein & private American company wanted to create an
island,. but our Federal Government refused approval...

our Government, in refusing to gilve its citizens -

permission to iCt’ is in effect saying that it has
jurisdiction.

~ The guestion of a fixed definition for national
jurisdiction is both vital and pressing. The declision
resched on the limits of national jurisdiction will, 1n

loPadelford, Ps 261.

: llU S., Congressional Record, 89th Cong., 1st Seﬂst




effect, allocate the available-résouroes of the sea and
defermine.the Importance of any type of ocean regime.

The question of the limits of the territorial sea is
a matter of international law. Legal marltime boundaries
have histbrically-been an important part of the international
law of the sea. In attemptling to predict what boundaries will
be settled on at 'the upcoming Conference on the Law of the
Seas, or simply to analyze the current situwation, it is

important to note the relatioﬁship of international law to

politics. Urban Whitaker In his book Politics and Power,
comments on this relatidnship.
- Several rules--including the three-mile limit and
the rule of historic bays«~have evolved to help
govern the fixing of boundaries, but all of them give
way'regularlizto the basic rule that law 1s subordinate
to politiles. =
To éxamina, then, the current situation with regard
to eétablishing fized boundsaries one must examine the poli-
tical interests of the-concernedvnatiohs or. groups of nations.
Primarily, there are two sets of nations with directly
opbosing interests: the developed versus the developing
nstions and the coastal versus the non-coastal nations.' The
¢lash between the twé groups of the former pair is best iilus~
trated by the running controversy between the United States
and several Latin American countries which have claimed exclu-
sive right over ocean resources within 200 miles from their

shores and have striven to enforce these rights. The 200-mile

limit is for many developing nations an attempt to protect

12Whitaker, p. 309.
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ocean resources from the hands of the developed countries.
Robert Friedheim has noted the iﬁportance of this policy to

the Latin American states..

A number of developing states, especially Latin
Amerlcen, have pointed out that their territorial
definitions are an inherent part of their nationalism.
No regime would survive long if it voted contrary to
the national myth...What 1s important is that these
developing states have backed themselves into a corner
on their favorite proposals we ought not to expect
their acceptance of the ensuing convention.  In
summary, we are not going to get sensible solutions to

- ocean problems if we force symbolic issues to a Ygte.
Such advice would be a prescription to disaster.
On the other hand, developed nations, such as the
United States, are not anxious to lose thelr distant-water
fishing resources. -If the U.S. recognized a 200 mile limit,
i1t would have to'relinquish nearly all distant-water fishing.
This sentiment iSVeXpPQSSGdAberOhn Stevenson in a statement
before the United Nations Committee on the Peaceful Uses.of
the Sea-Bed and Ocean Floor Beyond the Limlts of National
‘Jurisdiction (Sea~Bed Committee). |

However, the fact that over 80 percent of our
fisheries are off our own coast does not mean that we
are prepared to abandon the remaining iﬁ percent, the
distant-water segment of our industry. :

The cohflict of interests hetween coastal and non-

coastal states 1s also an intehse_problem. Non-coastall
‘states are almost entirely dependent upon the goodwill of the

coastal states for a sharse of the ocean's resources. Evan

Luard has outlined the problem well:

13Friedheim, A Law of the Sea, p. 16.

1 v v
: bﬂU S. Calls for Prompt International Action to Settle
Problems of Law of the Sea," The Department of State Bulletin,
IXVII (October, 1972), p. 385.
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The second vital gquestion concerns the outer
limit of national control. Here there is san absolute
conflict of interest between the coastal and non-
coastal states.. There is a real danger that the coastal
states, perhaps encouraged by the Latin American
-example, may increasingly jump on the 200-mile bandwagon
to grab the largest possible proportion of the resources
for themselves. This would largely exclude the non-
coastal states from sharing in the benefits, at least
in oil and gas, for the foreseeable future. It will
thus be an interesting test whether some of the bigger
developing countries, such as Brazil, Argentina and
Chile, are willing to show in theilr policles the same
concern for small and poor neighbors that they demand
the rich countries show them. ' ~

The snswer to the question of whether the large
developing countries will bé willing to help the poorer
lend-locked nations by abandoning a 200 mile limit might be
inferred from the stubbornness of these nations to compromise
on this issue. As an example, consider the following stafe»
ment by Mr. Saraiva Guerreiro (representative from E&azil)
before the Sea-Bed Committeer -

'~ It has been claimed that the adoption by coastal

‘states of a 200-mile territorial sea would be disasterousﬂj;
for international trade, as if it would necessarily i
follow that those States would harrass merchant shipping

~ in their waters. The fact that the principle of innocent
passage had been consistently and universally respected
sufficed to digolish such figments of over-fertile
imaginations, '

The politicsl context of esﬁaﬁlishing fixed boundaries
for the sea and the continental shelf is intricate. Yet it
is further complicated by the dilemma faced by developed
coastal states, | |

The great powers, like the United States and the

Evan Laurd, "Who Gets What on the Seabed?,"
Foreign Policy IX (Winter, 1972-73), p. 1h6.

_:_LéU.N. Document (A/AC 138/S¢C iI/SR ), p. 1h.
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Soviet Unlon, find themselves in an ambiguous position.
On the one hand, they favor 'a narrow concept of national
Jurisdiction in order to preserve maximum freedom of
the seas for theilr commerce and their navies. On the
other hand, they covet possession of the resources in
end under the oceans along their lengthy coastlines.

As 8 result of these conflicting interests, a bewil-
dering variety of national claims of exclusive fishing,
mineral, navigational, and other rights over "adgacent
water," “territorﬁ%l seas," and "continental shelves"
has proliferated.

A probsble guess at the outcome of this collage of
political interests 1s an expanded boundary for the terri~
torial sea to at 1east 12 miles, 8 fairly extensive claim to
the continental shelf beyond the 200 meter isobath, and a
possible concession of expanded ‘economic zones for countrises,
such as the Latin American ones, which have very short

.continental Shelv35°““” .

Proposed Limits

There have been several draft conventionslfor en oceon
‘régime that have suggested,various 1imitati5hﬂ on national
jufisdiction. " The four consideredwin this paper sre the U.S.
dréft, the USSR draft, the Pell draft aﬁd the Draft Statute

by Elisabeth Borgese. All of these parties favor a 12 mile
limit on the territorial sesa; however; the pr6§6§éiérféf
limits on the continental shelf vary ccnsiderably, The Pell'

draft is most considerate to coastal states proposing a limit

at a'depth of 600 meters. This limit, however, creates a high

degree of difference in the extent of shelf that individual

countries could claim, As Elisabeth Eorgese has pointed outs

Burnell, p. 1.
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Another point in the Pell Treaty that remains open

"to question is the definition of the ocean floor. The

Treaty proposes to limit the continental shelf-~subject

to the jurisdiction of the coastal State--to a depth of {_

six hundred meters, abolishing the open-endedness of
the Geneva Convention of 1958 but setting a depth limit
that is neither geologicelly nor politically justifiable.
For some States, with a steep dropping coast line, this
would include an area of less than twelve mileg; for
others it would extend for hundreds of miles.?®

Borgese suggests instead that:

The continental shelf should not extend beyond s
depth of two hundred meters of the super jacent waters
or a distance of fifty miles from the base line from
which thi territorial sea 1s measured, whichever is
farther.19

This proposal is'really a minimal one and it is questionable

whether the majority of coastal states would accept 1t,

The USSR draft has side-stepped the limits issué.

Consistent with their policy that it is too early to

'establish an ocean regime with licensing powers, the Russians

" have chosen to omit from their draft any proposals on the

20

limits of the sea-bed,

‘Ih contrast the U.S. draft has suggested the most

detailed proposal., It provides for a 1limit at a depth of 200

‘meters but not to exceed 60 nautical miles in width, with

21

some exceptionsAfor irregularities in the seaabed. In

addition, the U.S. draft suggests the establishment of &

18 ) o
Elisabeth M. Borgese, The Ocean Regime (Santa

Barbara: Fund for the Republic, Inc., 1963), p. L.

lgBQrgese,»Th& Ocean Regime, p. 10,
2OU.N. Document A/AC 138/L43 (1971), p. 2.
21

U.S. Congress, Senste, Committee on Interlor and

Insular Affairs, ILssues Related to Esbtablishment of Seaward
Boundary, Hearing, 9lst Cong., 2nd Sess. {1970) (Washington:
Government Printing Office, 1970), p. Tle o
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"trustee system to supefvise the exploitation of resourcés
between the 200 meter isobath and the end 6f the continental
margin. Under this system the coastal state would have
control of who exploits resources in the trusteeship area but
the profits would be shared with the international commuhity.
This shere is proposed to be between one half and two‘thirds
of the proceeds'from resources taken from the itrusteeship.
area. | |

A system of graduated Jurisdiction, such as that of
the trusteeship proposal, is probably the most feasible
approach to the problem of defining natlonal jurisdietion.
The cdnCept of gfadually loosening natlional control is
essential to a workable 1ﬁﬁernational regime for the oceans,
The ldea 1s consistent with existing maritime law. - As
William Griffin has observed::

Traditional maritime law.divides ocean space into

four zones in which the coastal state's authority
becomes less absolute seaward until 1t becomes merged
into...the freedom of the high seas'22 _

Indeed, graduated.jurisdiction may.provide & way to
compromise the short-term economic interests of coastal
states, which call for national control of as much of the
continental shelf as possible, with‘the'interests of develop-

- ing and non-coastal states, as well as the interests of the
world community, which would opt for pesaceful andvequitaﬁle
exploitation of ocean resources. For proponents of a strong

regime that would command control over valuable resources now,

o 22y1111an L. Griffin, "The Emerging Law of Ocean
-Space,” The International Lawyer, I (July, 1967), p. 553.




57
one éan only apologize because politically'it seems
impossible., However; if these proponents are willing to
literally give ground in exchange for a strong regime in
deeper water, the future may see a strong regime in control
of a considerable amount of valuable resources currently
unexploitable due to the lack of necessary technology.

Overall, 'these conflicts are the barriers through
which we must pass in order to achieve our goal of -
structuring a sea regime for the benefit of all mankind.

As former President Lyndon B. Johnson declared on July 13,
19662 | | |
Under no circumstence, we believe, must we

ever allow the prospects of rich harvest and

mineral wealth to create a new form of colonial
competition among maritime nations. We must be
careful to avold a race to grab and to hold the
lands under the high seas. We must insure that

the deep seas and the ocean bottoms are, and
- remain, the legacy of all human beings.. 3

Scientific Research and_the Effects of Technology

The second area for discussion concerns the effects
of oceanographic research and technologicel advancements

related to the seas. In many respects the problem of peace-

- fully allocating ocean resources began with increased

scientific knowledge and subsequent technological capacities.

It.was scientific inquiry that discovered the existence of

01l off the coasts of many states. That seme inquiry

uncovered manganese nodules on the ocean floor. Dus to these

2
3Eichelberger, p. 340,
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discoveries efforts were made to create the necessary

technology to exploit these resources. In this process a

critical international problem is created--how shall these

resources be allocated? The conflicts over the political

question of allocation have the pbtential of upsetting world

pesce snd stability. Scientific research and technological

advancements have become issues in the sea~bed dispute.
The developed states have whal emounts to a virtual
monopoly on scientiflc exploration and new technological

means. In accordance with their national interests, they are

pursuing the new possibilities of economically extracting
valuable ocean reéources...The developing nations, on the
other hand, have begun‘to fear a widening gap between them
and_thé developed countries due to the disadvantaged
technologies of the déveloping states,
The concern expressed by the developing‘nations-is —
well founded. Professor Padelford explains whys |
At the same time it is only fair to recognize the ' L
cry uttered by many of the developlng countries, which
lack the technology and economic strength to explore
and explolt the sea beds off their shores, that the
present regime of the seas does not allow them equal —_
opportunity to utilize the Earine resources needed for " 3
their own economic growth.
Ag a result of the possible economic bind that many
developing states may be put into, they have reacted againsst

sqientific research itself, fearing a scientific form of

. "colonialism;“ Robert Friedhein provides the details on

this point. -

2lhpadelrord, p. 265.
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research off the shores of'éértain coastal states,

to long, onerous applicatiS?S'for clearance far in
advance of actual crulses, :

Indeed scilentific éommunities themselves have become
embroiled in conflict over this problem. The United States
oceanographic community, for example, 1s caught in a conflict
betﬁeenrthe interests of the developing nations and forceful
intérests on the domestic scene. Several spokesman for non-
Western and Latin American states afe skeptical about the
motivation and value of scientific research related to the
oceans, They feel it is directly tiled to military and
industrial_interests which all too oftenvbénefit the developed
.countries at the expensé‘of the deﬁeloping nations.28

In short, politiéal remificatlons. have begun to upset'
previous attitudes toward oéeanographic research.as neutral
and smoral process. Developing nétions.recognize that they
cannot compete with the developed states in the sclentiflc or
technological arena., - Their hope in the sea-bed controversy
is to establish some form of redistribution of ocean resources
to offset their lack éf technological capacities. Norman
Padelford outlines this situation: _

The diffefent capabilities of states to apply

modern technology and engineering to the use of the
. .oceans represent another dimension of the problem
at the international level. This is expressed in
the demand voiced by many developing countries to
have the United Nations take control of the deep
sea=-beds, to license exploitation of mineral

resources found therein, and to requilre a sharing
either of the resources extracted therefrom or of

27

King, ps 1,
28 ‘

King, Pe Ll-.
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the income reéeivengith the poorer countries for
their advancement .=’

The developed states, in contrast, want the oppor-
tunity to'develop their technological capabilities to exploit
ocean resources at & profit. It follows that those countries
or enterprises engaged in producing systems for ocean
exploitation want their investments protected. Developed
states in general wish to provide such protection for their
nationals, For instance, the United States Department of
State has lssued the following statement:

The Department does not anticipate any efforts to
discourage U.3. nationals from continuing with their
current exploratlion plans. In the event that U.S,
nationals should desire to engage in commercial
exploltation prior to the establishment of an inter-
nationally agreed regime, we would seek to assure
that their activities are conducted in accordance
with relevant principles of internationsal law,
including the freedom of the seas and that the -
Antegrity of thelir investment receives dueBBrotection
in any subseguent international agreement.

Currently there is little hope for settlement of the
differences between the_developed and deVeloping on the‘
sea~-bed issue. Perhaps the possibility of a sudden techno-
logical bresk-through that would make many ocean resources
immedlately marketeble has left both groups smbiguous as to
the direction in which their best interests lie, For
whatever the reason, & deadlock exists on establishing an
international regime to control ocean resources, a goal all.

groups ostensibly favor. Thus, the question of when, if at

‘all, the regime,will.bé established is an important one, and

29Padelford, p. 309.

v 3OReport by the Epecial Subecommittee on Outer
Continental Shelf, p. 23«
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the topic of the final section of thils chapter.

Timing of the Regime

As discussed-previousiy,'the rapid-development of
ocean teéhnology, as well as other factors, have put the sea
_regime issue under time pressure. To achieve the goais that
many of its'proponents hOpe'for, an ocean regime must be
established before wholesale exploitation of oceaﬁ resources
begins. Guenter Weiséberg has observed:

Time is of the essence if marine imperialism,
serious conflict and dangerous competition are to be
avoided. The existence of many complexities cannot
be denied, but neither can this be regarded as a
unique phenomenon nor an insoluble obstacle. Once
nation-states come to realise in earnest that in the
final analysis it is in their interest "to avoid =
race to grab and to hold the lands under the high
seas' . as President Johnson phrased it, realistic
legal principle§ can be developed which will be of
benefit to &all, 1 ' S

.Despite the urgency thatvmany say is essentisal to an
effective regime, progress toward 1lts creation is moving very
slowly. . Thé guestion, why are thinés at a standétill, mayb
provide some insight into the situation. Professor Friedheim
feels both the developed and the developing are at fault.

Developed and developing have contributed equally
to this impasse. Both will have to contribute to
getting us out. Nevertheless, it is the contention
of this paper that the lmpasse should have been
avoided primarily through a more perceptive set of
tactlical policies on the part of the developed. The

- developed should have been able to foresee in what
direction a UN Sea~bed Committee would go end then have
acted accordingly. Instead, events were allowed to

1 L

Guenter Weilssbert, "International Law Meets the
Short-Term National Interest," International Law and Compara=-
‘tive Quarterly, XVIII (January, 1969), p. 101l.

==
b




63
‘take their course.

Professor Friedheinm basically makes two assertions;
one, that thevdeveiopéd and developing natlons are-equél~in
blame for the deadlock; and two, that the-déveioped'countries
should have been able to prevent the impasse. - The second of -
these assumptions is more of a mbralistic statement than an
observation, Evén if the developed states could have
prevented the current stalemate, the more pertinent question
. 1is did they wish to prevent 1t. The first of Friedheim's
statements sounds more‘like-marriage counseling than accurate
political analysis. The author,maintaiﬁs that it 1s
primarily the developed cogntriesithat are favored by the-
status quo and, in addition, as time-passés and technology
develops, their position will continue to improve over that
of the developing countrles. As evidence of this situation

considef the approsch of seversal keyvdeveldped states., - The

United States, for example, despite its proposed draft treaty

is actually stalling on this issue. Senator Pell notes this

situation.

.In the United States, the boundary question involves .

considerations of national security, of freedom of the
sea, of the varied interests of the oil industry and
of other industries who may ultimately be mining the
deep sea-bed, all of which are to some degree conflic-
ting. Thus, the Department of State and the
Administration are still, I regret tg3say, pursuing
with vigor their "no policy" policy.

A similaf attitude has been taken by the Soviet Union.

Their pélicy has been to suggest that the regime be a

32

Friedheim, Ocean Sciencs, Pe 3.
33Borgese, Pacem in Maribus, p. 231
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Pelatively'weak organization;ﬂand”that its creation now
would be a hasty move. The Soviet position is explained by
Guenter Weissbherg:

Mr. L. I. Mendelevich of the U.,3.S.R. tock a most
restrictive attitude on the Maltese propesal and on
the U.S. Plan. After expressing certain platitudes,
he termed the. very establishment of the Com@ﬁttee
on thevoceans 'very risky" and "prematurse,"

- Ambassador Mendelevich's stand was praiséd-by the represen=-
tative from Aueralia, Welssberg suggests whye.
| _,f Australia,‘w1th a continental shelf of over one
' millﬁon sguare miles and a government which has
- authorized extensive exploration and exploitation
of the oll and gas of the shelf, praised the "csautious
‘wisdom" of Ambassador Mendelevich, and regarded his

Ywarning" against prematugg and 1ll-advised duplication
as "timely and relevant." —

.The developing nations, on the other hand, have been:
quite anxious to see the regime established with all deli-
beraste speed. Indeed, it was Arvid Pardo of Malta who, in

1967, originally submitted a proposal for the creation of an

ocean regime to the U.N. General Assembly. In Ambassador - - -

Pardo's statement the importance of immediacy was stressed:
' It is, therefore, considered that the time has
come to declare the sea-bed and the ocesn floor a
common heritage of mankind and that immediate steps
should be taken to draft a treaty §gbodying, inter
&lla, the following principles .., .
In general, it is the developed countries who have
the upper hand on the proposed sea regime. On the question

of how soon a regime_can'be established, matters are at a’

3b(Weisszberg, p. 5h.
35
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stendstill since the‘status Quo largely favors the economic

interests of key developed states. The preponderance of

oceanographic research and technology adds welght to the

sdvantage of the developed nations.

Developing steates haveAcreated a hindrancé to some
ocean research efforps by refusing to‘cooperate with resesarch ’ é;;;;;;
cruises inside their territorial waters, Such action adds |
11?3%3 weight to thelr pblitical positions. In the area of
nétigkél jufis&ictioﬁ at least some developing c&untries

have a weapon with which to bargain. That weapon is the 200

mile limit, popularized by Latin American statés, As ' .
discussed earlier, the 200-mile 1limit is a sufficient irri- 7
tant among some major developed nations that it could bring S

some compromises on the regime, if those with 200-mile limits

were wllling to bargain. There is some evidence to indicate

1

that the 200-mile 1imit states may not be sa dinclined. On

!
|
\
\
\
|

the whole then, and not surprisingly, it is the developed

states who wlll control to & large extent the timing and

It A A W I B

‘make up of the new regime. Whether the developing countries
as a whole will be able to force an adequate form of redis- - ‘ ' S

tribution of ocean resources is questionable at this time.




PART III

ORGANIZATIONAL PATTERNS FOR AN bCEAN REGIME




CHAPTER VI
POSSTBLE STRUCTURES FOR AN OCEAN REGIME

,Jﬁst what kind of organizational status fhe regime
should have is an,intereéting question.. There afe a number
of possibilities that should be considered. It‘has been
suggested‘that the regime take the form -of an international
corporation. |

Professor Richard Eells has proposed that the _
- ocean regime take the form of a multinational corporate
authority whose stock would be allocated among members .
of the United Nations according to some formula that
would assure adequate representation to less developed
~countries. The corporation would need the moral support
of the United Nations. Stock could ultimately be held
by governments, foundatlons, or corporations involved
.dn the oceana, and these stockholders would elect &
board of directors to prescribe policies. The cor-
poration would license public or commercial organiza-
tions to use resources of the sea, and it would pay 1
dividends to its shareholders after meeting its costs. .

“Although the idea sounds simplified for the domplex
political problems that a regime would have to deal Qith,
the concept merits considerable attention., Supporters of
the corporation structure maintain that there is evidence to
conclude that such arrangements can work, ‘

To the argument that international drganizations

lack experience in operating enterprises, there is

the answer that they are already carrying on success=-
. ful banking and financing operations through the
-Internatlonal Bank for Reconstruction and wevelopment

(World Bank) and the International Monetary Fund.
Why should not a corporate subsidiary of an ocean

1 :
Burnell, pe L.
67
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regime becoge equaily-successful inlinduutéial
operations? . ' : '

While 1t is true that the World Bank and the Inter-
national Monetary Fund are working examples_of the structure
suggested by Professor Eells, one must ask 1f these organi-
zations éould function in a more intense environment of
political conflict. Certainly the proposed regime carries
such an environment, but the answer to this questiontlies
outside the scope of this paper. It is only mentioned here
as an interesting possibility. ”

A second possible form for the ocean regime is
proposed by Norman J. Padelford:

One alternative for coping with maritime issues

is to utilize the community concept as has been developed
among the six Western European states who have joined
to form the Common Market. The Common Market rests
upon the principle thet mutual concern for a particular
- situation or set of problems gives rise, under '
- appropriate circumstances, to a sense of community...
Perhaps eventually states will be agreesble to

forming,similar institutions for regulating use of the
oceans.

- The prinéiple of mutual concern to which Professbr Padélford
refers is basic to the working of any intérnational agréement,
and it has worked extremely wellvin the European Economic
Comﬁunity. The key to its success 1is pinpointed by Mr.
Scheingold when he states: "In its most general form the

lesson of the puropean Community is in 1ts capacity as a

functional regime to concert national policy on matters of

2
Burnell, p. 5.

3-Padeli‘ord, pPe 2724
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,real economic importance. , Mutual concern and a concert of
national goals is ofaotly what is needed for an 1nternat10nal
regime to control ocean resources.  These elements are to be
found in the structure of the European Comm&mity, The world.
community, on the other hand, simply does not share the same
common ground thaet the BEuropean Community has been able to
‘build. Indeed,'an analogy between the world community and
Europe must leave one a little cold.
The European Community was created out of a widely
.~ Shared sense of common crisis. At the close of World
War II much of Europe lay in rulns; the political
systems of the individual states were in shambles; and
confidence in the nation-state as a sourcs of security,
welfare and dgmocratic values was, to say the least,
badly shaken,>
While the success of the European Community should serve as
. an inspiration to those working for,an ef'fective regime of
‘the sed, its particular situation has little relevance.
_ ‘Thirdly, we must ask what relationship should the
ocean regime have to the United Nations? Clearly to tie it
directly to a U.N. organ such as the Security Council or the

General Assembly or both would not work. These organs have

devéloped the function, iﬁtef alia, of an international

ooundingoboard, If they were given direct responsibility
for the ocean fegime,_its functioning would become séoondary'
to internetional rhetoric and political-shifting.

There are many U.N, subsidiary organizations that

* have functions defined,in separate agreements. The Report of

hEOrgese,fPaoem in Maribusg, p;l2150

: 5Borgese,'Pacem in Maribus, p. 219.
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‘the Sea-Bed Committee cites some examples:

A number of United Nations!' subsidisry organs

- perform functions which are defined in international
sgreements, particular exsmples being the bodles
concerned with narcotic drugs and the O0ffice of the

_ United Nations High Commissioner for Refugees (UNHCR).
In the case of the 0ffice of UNHCR, the Office was:
created by the General Assemgly and given functions
under a separate conventlon. _ ‘

The ocean regime should be functionally separated
from the United Nations but it should also hold a relation-
ship to 1t. Elisabeth Borgese has exprGSSed thils view by
sayings ' v

The regimé must be independent from the United

Nations--like the World Bank or the International
Atomic Energy Agency--yet 1t must be in some way
connected with 1it; it7must emanate from it; it must
be legitimized by 1it.

The U.Ne. blessing should be encouraged if for no other
reason thah to help enhance the universality of acceptance
for the ocean regime. |

What organizatiohal substructure should the ocean
regime have? "The Study on.International Machinery" makes
the following observation in regard to the regime's structure:

The organization would have an organ in which all

the members would be represented, whose purposes would
be to establish policy and give direction to the
organization; an organ of more restricted membership
to examine, recommend or decide on questions of
granting of licenses...possibly one or more technical
or sclentific orgasns of an advisory nature; and a

secretariat, An organ designed to hage some functions
in respect of settlement of disputes.

6U.N. Document'A/7622 (1970), p. 123;

Borgese, Toward an Internatlonal Ocean Regiﬁe,

po'229. )
8U¢N.'Documeht A/AC 138/23, (1970); p. 32.
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‘Most of the regime proposals have adoptea this design;f
Basicaliy, the suggested stfucturé is pﬁtterned after that of
the United Nations. Organs resembling‘thé‘G@néral‘ASsembly,
Security Council, Secretariat,"Intefnatiénal Court of Justice
and the Spscialized Agenciés appsar‘in virtually all the
”pfOposed regines. Such an arrangemeht, reflecting the
structural pattern‘éf the U.N., makes sense because it is

- one that all nations are familiar with and somewhat com-
fbftable about. Tﬁe assembly_éhould.provide for even
geographical distributlon of its membership. Elisabeth
Borgese has suggested that the assembly consist of four
chambers, one‘for representatives from nationfsiates, oné for
representatives from the international mining corporations,

- one for fishing organlzations and one for sclentists, AWhile
ﬁhe idea of including representatives from commercial and
scientific interests is an excelleﬁt'one and should be
utilized, it would nct be wise to allow them, collectively,
to dominate the assemblj's'membership. An assembly with a
broad geographicél and political.cross-seétion that élso
inbludes representatives from related interests, but in f
smaller proportions than to.nation-states, would be mors
acceptable.. \ | .

| .. The council or executive board, as the Russians have
called 1t, should.repreéént by pefmaneht membershlp the}mOSt
develqpedvcantries. It}shoul& also provide for‘membership
“of the various interesf groupbnations, 1.e. land-locked and

| Shelf?locked;stateé‘as‘well.asféoastal'déyp}Oping codntries.

The Russian draft.calls for an Executive Board of the

AR G §
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following composition:

" The executive Board shall consist of thirty States.
-The Board shall accordingly include five states from
each of ‘the following groups of countries:

8. the Soclalist countries;
b. the countries of Asia;
¢c. the countriles of Africa; S
d. the countries of Latin America;
- €. the western Buropean and other countries not coming
within the categories specified in subuparagraphs'
. (8) to (d) of this paragraph and;
f. one land-locked country frog each of the afore-
mentioned groups of States.

While this adequately provides for a good;geographi»
cal distribution and for land-locked representation, it is

.definitely weighted toward Russian interests. Clearly, if

six soclialist countries are present at least one of them would -

reflect Soviet interests; onAthe other hand, it would be
bentirely possible that U.S. intéfests under this arrangement
would go unrepresented. |

The U.S., draflt contalns -a more. reallstic proposal.
Article 36 reads:

2. Members of the Council shall be designated or
elected in the following categories:

a. The six most industrially advanced Contracting
" Parties shall be des1gnated in accordance with
Appendix E; '
b. Eighteen additional Contracting Parties, of which
- at least twelve shall be developing countriss,
shall be elected by the Assembly, taking into acbg&nt
the need for equitable geogrephlcal distribution.

- The most industrially advanced nations referred to

in Article 36 would be determined by the six highest gross

9U.N. Document A/AC 138/43, p. 7.

loﬁeport by the Special Sub»committee on Outer
Cortinental Shelf, p. 77. :
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natiOnal'products;~-Thus:bothwsuperpowers would be perma-
nently represented, | |

.'The exact membership of the éourt and secfetafiat is
not dealt with extensiveiy by the various drafts, aithough
they do generally suggest equitable geographical'distributioﬁ.
The application of this principle to the staffing'of the
secretariat raises the question of quality in regard to
secretariat personnel. v |

Becéuse.the sébretariatvof an ocesan regime. should be:

of high quality and because the type of background that

would be required is not likely to be common, it would seem . ..

imposSible to have both & quality staffing of the secretarist
and equal geogreaphical distribution. Richard Symonds in an’
.arﬁicle entitled "Functional Agencies and International
Administration", has summed up the problem thus:

The reality of 'equlteble geographical distribution!
in recruitment has to be faced. Its application has led
to a decline in standards, but member staiis are likely

- to continue to insist . on its application. -

' Since the council of the proposed regimé is, in
almost all the draft*statates,-ﬁhe focus of power and
.deéisioﬁ—méking, 1ts voting pfoceduré is cfitical. HEvan
Liaurd has noted this and offered a solution:

More difficult problems surround the nature of
the international regime. First, the authority clearly
cammot be established on the basis of majority voting
and one nation-cne vote (if only because the big
powers would not enter at all on this basis); but nor
should any nation or small group of them (as under the
U.S, proposal) exercise a veto. The simplest solution
is to have a council of perhaps 30 nations, elected
on the basis of geographic representation, and including

‘ llJordan, pe 113.
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adsquate representation for non-coastal states, and to
reguire, say, a four-fifths majority for =any decision.
This would maximlzelgonsensus without allowing vetces
or weighting votes,

The elimination of the veto as suggested above ‘seems
to be an honorable goal., However, the suggeeted solution v
cited above will not do. Any body that does not insure, not
only the representation of the superpowers but also the
| serving of their intereste, will eventually fail. 1If, for
exenple, the_council of 30 hations were to maske a decision
direotly in confllct with Soviet interests, the USSR could
simply refuse to comply. If the Soviet Union (or ‘any other
major power) in such an instance decided to leave the regime
- and. carry on exploitation activitles as 8 nonamember state,.
the very purpose of the regime would be defeated. One might
reply thet due to the.required four~£ifths mejority the
interests of the major powers would not be contradicted,
One should then ask what 1s the difference between this

proposal and a sgystem including a veto for major powers?

While the USSR draft oalls for what amounts to a’'veto

for all members, the U. Se proposal establishes a system under~

which any three major powers could by voting together,
exercise a veto. Article 23 of the Russian draft reads:

Decisions of the Executive Board on questions
of substance shall be made by agreement; decisions
on procedural questions shall be made by the maigrity
of the members of the Board present and voting.

While Article 38 of the U.S. working paper states: "Decisions

laLaurd,'p.iluS.
lBU.N. Document A/AC 138/43, p. 8.
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by the Council shall require approval by a'majority’of all
its members, including a majority of members 1n_éach of.tha_
two categories referred to in paragraph 2 of Article 36."lu’
In the U.S., draft a meajority of the first category:of‘six
members is four, thus thfee'can:veto.‘ It seems unlikely that

~a councll without some form of veto for the major powers
would be universally accepted.

The problem of financing the bceanfregime is a
critlical parﬁ of its structural setup. There are a great
many monetary possibilities. It is,_however, too early to
predict with any-accuracy-which method,will best fulfill the
political needs present at the time the financisal decision
is made. If the_new regime follows existing pattérns for
financing UN organizatidns, several options are available.

~Existing UN orgenization are normally financed by one
of the folloﬁing three methods: v» |
| 1. All}expensas,are provided foﬁ in thé reguiar UN
budget, e.g. UNCTAD, |
2. AllbexpehéeS»are'borne by voluntary contfibutions,
e.g. UNITAR and UNICEF, |

3. The organization is fiﬁanced by both the UN and

| voluntary contribution, e.g. UNIDO and UNHCR.,

However, the specialized agencles in the UN follow a
separate route. Iach agéncy'makeS'up its own annual budget,

and this 1is then reported to the General Assembly for

1y

Report by the Special Sub-committee on Outer
Continental Shelf, p. 78. :
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recomﬁendations. Each’agency has a separate finencial
agfeement with‘the UN differing in varieusbdegrees; In’ease
of IBRD and IMF, however, the UN has no conﬁrol over the |

agency budgets and the apprOpriate authorities enjoy full

autonomy in d601d1ng the form and content of the budget. Both
IBRD and IMF are financially Self_sufficient ofganizatiOns. |
As we have alreadykSeeh,existing stractural patterns
wlll probably hold little relevance to the propesed regime
dve to iﬁs unique eharacter andvindicated function. As a
result,_some nations have euggested new methods of flnancing
the regime. For example, Tanzania has proposed the following: i
1, Initial costs will be borne by the members of
~the Authority accordlng to the scales established‘
by the executive counc11,
i 2. Income received in excess of administvative end S
other costs will be distrlbuted equitably by the T
' 15 o T

Assembly to the member states. , S > - e ——

Similar financial arrangements have been proposed by

Canada, Poland, and others. The United Kingdom, for exampls,
has suggested phat the authority}shouid be self—financing;16
| Underlying the;above suggestioﬁs for financing the regime is
~ the assumption that the regime will control, to some degree -

at least, & sizable amount of‘wealthvin ocean resources. If

this assumption is correct, one of the regime's ma jor

functions will be to rediStribute the revenue gained from

ocean resources. This'parﬁicuier!function“is considered in.

15: . Document A/AC 138/33 (1971). i

VléU;N.vDocument A/AC 138/L6 (1971).
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greater detail in the foilowing'Chapter. Howgygf,ran addi-
‘tionai question is; to what othér‘uses should fegime.receipts
- be put? There have been three main suggestions. They are:
1. ‘A~pr0portion of the revenue should be reserved
for projects which contribute to the development
of the sea-bed as tﬁe common heritage of mankind.

2 Conservaﬁion schemes and pro jects sponsored by.

regional offices of the-Authority. |

3.. Due regard for training personnel and allocating

- revenue for underdeveloped nations should be
given. | »

The -appropriate financial arrangement will depend
upon-ﬁhe'functions and powers delegated to the regimew
Opﬁimiétically,';ﬁ is hoped.that the regime can be selfe
sQfﬂicient.~ If.properly arranged_revenues from licensing,
royalties; and membership dues and/or contributions will
onvide_adequaﬁe monetary. resources. Finally,vana somewhat
idealistically, it 1s hoped that some significanﬁ amount of
economic,redistribution can be ﬁaintained to compenssate those
-developing states whose economics may be jeopardized byAa
fiood of ocean minerals. |

The importance of a constructive agreement on an

ocean regime has led some observers to look for analogous

patﬁerns.in the form of existing treaties., Two treaties offer

limited relevance to a new'regime of the sea. They are the.
Antarctic Treaty of 1959 and the Treaty Governing Exploration
of Outer Space, 1966, ° Both_treaﬁies»attempt to form mutually

ﬁacceptable'p&tterns of national behavior in areas lacking
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sovereign territorial claime. 'Bdth treaties provide for

_ peaceful uses; a prohibition on nuclear arms and cooperation

in, and freedonm of; scientific Pesearch. Bﬁybnd the pointé

mentioned above however, theSe treaties offer little guldance

for an ocean regime.

The Anterctic Treaty is based upon the territorial

principle of res'nuliius,'(territory belonging to no one) and

as such the Antarctic is still available for claims of
berritoriality through prescription or other legal means.

Applied to the oceans the principle.of res nuallius would

escalate the possibility of conflict. Such an approach to
the ﬁerriﬁorialiﬁy of the sea has not been seriously

suggested since the seventeenth century when Hugo Grotius and

- John SeldonAsfaged ﬁheirvclassic debate over the law of the

sea, Grotius proposed & doctrine of mars liberum (free sea)

while Seldon proposed mare clausum (closed sesa). Grotius!

mare liberum was the forerunner of the modern freedom of the

seas doctrine.

The Outer Space Treaty, as opposed to the Anﬁarctic

Treaﬁy,is based on the pfinciple_of res communis (terriﬁory

owned by'all‘nafions){ This principle does create an analo-
gous siﬁuétion to,the océan'regime;. Proposals for'ﬁhe regime -

have all been based on the concept of res communis for ocean=--

. space beyond national jurisdicﬁion. The phrase which is

widely employed in draft ﬁréaties.forvthe ocean and embodies

~ the res communis idea is thei"common heritage" principle.

The similarities and differences pgtween“the

Antarctic and’Spaée,Treaties and the proposed ocean regime

FIRTCT
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‘aré however:suﬁérfiéial. :The,proposed regime is a unique
and fundamentaliy'new_attempt in internationsl rélatiohé.
The regime‘prqposals-suggest'estabiishing international |
machinery to controi and distribute naturai resources, a

function which is a long stride béyond res communis. DBecause

the regime 1s a new and unique idea there is no point in

’trying to find workable patterns for it in past international

agreements. Thev"internatidnal ship of state" must sail into
unchartered'Waters to reach agreement on a mesningful regime,
" its captain cannot steer a true course by consulting a map‘

of outer space.




CHAPTER VII
FUNCTIONS AND POWERS OF THE REGIME

The proposal to establieh an-inﬁernaéiohal regime to'
control the resources of the sea—bed beyend'the limits of
national jurisdiction has virtqally universal sdpport from
the nations of the world. There is general.aéreement on
many basle principles upon which such a regime should be
foﬁnded. The principles enjoying a general consensus include:
.vthe use of the sea-bed for peaceful'purposes, ueing sea-bed
resources for the benefit of mankind, allowing freedom‘of
. scientific’research, maiﬁeaining the freedom of the high seas,
end prevehtion and control of pollution. To assume g trus
consensus based on this-oétenSible,homogeneity is to be
misled. The.attempted application of these principles in
~various draft pr0posals has uncovered a list of controversial
issues centered saround the posgible functions and powers of
an ocean regime, Three issues have been selected for
discussion: the extent'of the regime's power, the financiaie
pewere of collecting and redistributing money, and finally
ﬁhe role of enforcement in the settlement of diSputeso

The Sea~Bed Committee in & report called "Qtudy on
International Machinery s lis ts four possible types of

internatiohal»machinery. ~Varying in powersfromrweakest to

Agraaie

lU.N Dooument (A/AC 138/23 s Do 17,
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strongest they aref (1) international machinery for exchanve
~of information and'preparation of ‘studies; (2) international -
| machinery with intermedliate powere; (3) international machin-
ery for registrationand licensing; and (lj) international
machinery having‘comprehensive powere. By process of.
elimination the above list can be narrowed quickly. The
graﬁt of power under (1) and (2) is too weak to consider the
machinery a regime at all, The proposal under (L), machinery
having comprehensive powers, would include the power of the
organization to engage in direct_exploitation activities.
Unfortunately, such a regime is currently politically

~impossible, since no méjor nation supports it. Mr. Vincent

‘McKelvey, U.S. representative to the fes-Bed Committee, made - -

the following statement before the Committes:

- OQur debate has also bfought~out some suggested
forms and functions of international machinery that
my Government does not believe would serve our funda-
mental objectives of developing sea-bed resources for
the benefit of all mankind. I refer in particular
to the suggestions that sea-bed exploration ought to

~.be undertaken by an international operating :
organization...

Thus, we are'left with'the third elterhati#e, a‘
system for registration and licensing., Most of the draft
- proposals assume this level of pewer for the interﬁational
regime. Senetor'Pell's'proposal c¢alls for a licensing
authority designated by the United Nations with fhe aﬁproval
of the Security Couneil. Such an arrsngement would clearly

reflect the political realities involved, but it is likely

2"August Session of U.N. Sea-bed Committee Held at
New York," The Lepartment of State Dulletjn, LXI (September,
1967), p. 286,
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that this direct tie-in with the'U.N“wodid‘éﬁéourage the
use of the licensihg system aé,a'"poiitical football," A
| separatefsystem not tied directly to the United Nations or
the SeCurity Council might avoid such a problem. vb

The U.S. working paper calls for the establishment of
a. trusteeshlp to control registration and licen31ng in the
area between the 1imits of national Jurisdlction and the end
iof the continental margin. Basically this means the coastal
state will‘control tﬁévlicensing in this area. Beyond the
'trusteeship zonthhé”fﬁternatioﬁal1§ea~Bed Resource-Authori#y
(ISRA) - would control licensing. However, the ISRA éannot
bypass national control completely and carry on exploitation
on their own. Appendix A of the U.S. draft proposel outlines
the procedures for obtaining an exploiﬁatién license., In all
- cases private companies must work ﬁhrough an "Authorizing or
 Sponsoring Party" which would be a national govérnmenf by
'definiﬁion.3 This pfocedure amounts to a system of "double
concessién" which is defined in the hStudy on International
Machlnery no ' -
It was suggested that a double concéssion system
. might be establlshed, so that the international
authority would grant licenses to.a State which would
act as a sort of "administering suthority™ in respect
of the subliﬁenses they might in turn grant to
enterprises, : ‘ ' \
| This appfoaéh has ﬁeen»étgdngly criticizedvby Eﬁan»

Laurd.'

Report the Special Sub~committee on Outer
Continental Shel 3 Pe (Lo

uU N.,Document A/AC 138/23, P 37.




It is widely assumed that licensing will be direct
to governments, which will then themselves license
companies. This reflects the fact that it 18 govern-

" ments that are deciding the question. But it is in
fact the worst possible system. It would provide a
multiplicity of separate regulations and juriﬁdictions
in a peculiap patchwork all over the sea»bed. :

Elisabeth DBorgese, in her propossd draft, suggests
direct licensxng from the rebime authority to "Member States."
and to international organizations and . corporations. This
direct procedure would be superior to a system of double
concession. | |

Again, unfortunately,‘a direct 1icensing,procedure'

does not seem politically feasible at this time. Despite the

“fact that thé.major powers are willing to renocunce any claim

by a nation-state to any part of the deep sea-bed area, still
they_are'unwilling to allow an international regime to assume
sovereign control. As Norman J. Padelford has observed:

_ ‘Thus far nelther the United States nor other
principal powers are convinced that control of the
seas should be conferred upon an internationsl body.
Nor are they ready to endow an organization with
supras-national authority to dictate marine activi-
ties. Enlightened conceptions of ngtional,interest
remain the surest guide for policy.

- This reluctance seems almost contradictory with the
articles.prOpoéed by major powers renouncing sovereigh
claims. For example the Russian draft Article 5 states:

No State shall claim or exerciSe_sovereignty or
sovereign rights over any part of the sea-bed or the
"sub-so0il thereof. States Parties to this Treaty

shall not recognize any such claim or exercise of
sovereignty or sovereign rights,

Laurd,‘,’ P 1)45 o " i h;
6Padeli’ord, p. 273. |
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Similiarly,bthe sesa-~-bed and the sub-soll thereof
shall not be subject to appropriastion by any.means,
. by States or persons, natural or juridicial. ,

while the U.S. draft states:

No State may claim or exercise sovereignty or
sovereign rights over any part of the International
Sea~-bed Area or 1its resources. Each Contracting
Party agrees not to recognize any such claimgor
exercise of sovereignty or sovereign rights.

Yet U.S. Representative,.John Stevenson, made the following
statement before the Sea-bed Committee:

Accbrdingly,'we believe it is important to dispel
any possible misconceptions that my government would
agree to a monopoly by an international operating
agency over deep sea~-bed exploitation or to any type
of economic zone that does not accommodate basic -
United States interests with respect to resources
as well as navigation. _ o

Indeed it will be difficult enough for the U.S,

‘administration to continue to support its own propoéal, in
light of Congressiohal}disapproval,‘1et_alone attempting to

: suggeét an incresse in power for a proposed regime. Ih

_ hearingsvbefbre the Senate Committee on Interior and Insular
Affairs,.the regime was referred to as "a sort-of floating
Chinese pagoda.” The reason some Senators objected is. due
to domestic preésureé,'primarily from the hard minersal mining
companies,

In the final analysis the extent of the International

7U.N. Document A/AC 138/43, p. 2.

' Report by the Special Sub-committee on OQuter
Continental Shelf, p. 7l. ‘ _
9U.N. Document A/7622, p. 383.

loReport by the Special Sub-committee on OQuter
.Continental Shelf, p. 25.
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regime's power will depend more‘on~its'ﬁniversality of -
acceptance than any speéific 1icensing procedures A non-
member state would hot be bound by the.treatj establishing a
‘regime. "Assuming that a barticular State did not' accept
any rights or obligations under the1treaty, its activities
would be based on existing customary and‘conventional.law."l1
And it is the inadequacy of the existing customery and
conventional law that makes the propésed regime’desirable and
necessary.

1The second issue for discuésion is that of the
financial power of the proposed regime both for collecting
~funds and rédistributing them.. . The ccllection of funds for
 the regime authority-could come,from a number of different
sources. The U.S. draft has explored this area in some
deﬁgil. It suggssts one, a-license:fee of from’$55000't6
$15,000 per block of exploitab1e"area (of which a portion
betueen one half and two thirds would be forwarded-tobthe
- ISRA); two, a rental fee beginning in the third year after a
iicehse is giveh,and prior to commerciai production;.three,-
- payments on production including a $500,000 to %2,000,006
_bonus payment. Thus, resource,explbiters, under the U.S,
draft would pay iicense,-rental, and royalty fees. Such a
system would produce conslderable income for the regime.

The concept of graduated jurisdiction diséussed in

Chapter V sand proposed in the U.S. draft in the form of zones

of waning national control, will help in the system of

llU.N. Document A/7622, p..lél.
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collection"ﬁnd-redistribution of funds. This advantage is
succinctly described by Evan Laurds ‘

Harder still are the questions relating to the
scale of royslties and the system of redistribution.
There is a lot to be said for the intermediate zone
system suggested by the Unlited States and Malta.

This zone might stretch from 50 to 100 miles: from

the coast: in it the coastal state would retain some
degree of control but would pay a considerable part
of the royaltles to the international authority.

The effect is to reduce the sharp division between ,
the nationsal and the international area. This lessens
conflicts on boundaries by esking coastal states to
share resouiges,,rather than to forego thenm
altogether. = ' ’

Under the trusteeship arrangement the ISRA would

receive a substantial part of the proceeds from the trustee- -

-ship‘area;' The actual percentage is suggested at between
50% and 66 2/3% of the total. The proposed system of
Acoilection and redistribution presented in the U.S. working
peper is the most specific guide Suégested to date. -

The final issue to be discussed 1s the role of
enforcement in the settlement of disputes related to the
. proposed International regime. -Mosf of the propésals
~include some form of organization7to settle disputes. The
. Pell proposal provides for a review panel to .hear the dispute
with the possibility of appeal to the International Court of
iustice. The U.S. draft calls for a tribunai of final |
jurisdictibn. Whatever the structure, the key question is
what type of'enforcement can be used? Senator Pell has
called for the,esﬁablishment of a Sea Guard, under the

control of the Security Council., The Sea Guard is described

12
Laurd, p. 145.
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in the following terms:

In order to promote the objectives and ensure the
observance of the provisions set forth in this Treaty,
States Parties to the Treaty agree that there shall
be established as a permanent force a Sea Guard of
the United Nations which may take such action as may
be necessary to maintain and enforce international
compliance with these principles...The Sea Guard shall
be under the cngrol of the Securlty Council of the
United Nations.- . O

Enforcement under this suggestion wquld rest on the

workability of and principle of collective sscurity in the .

Security Council. This has been demonstrated to be more a

matter of selective security than a reliable form of enforce-

ment

If a Contracting Party fails to perform the
obligations incumbent upon it under a judgment
rendered by the Tribunal, ‘the other Party to the case
may have recourse to the Council, which uhall decide
upon measures to be taken to give effect to the judg=
ment. When appropriate, the Council may decide to
suspend temporarily, in whole or in part, the rights
under this Convention of the Party failing to perform
its obligations, without Impaliring the rights of
licensees who have not contributed to the fallure to
perform such obligations. The extent of such a

~ suspension should be related iﬁ the extent and
seriousness of the violation.

The problem is, of course, that once a member state's

rights were suspended, no reason would exist for him to honor

the treaty obligations. Thus, he could easily justify -

defliance of the'treatylas'a non-member state. The U.S. 

working paper'has no suggestions for enforcing treaty

obligations on nonémembér states, - This reinforces the

3Congressiona1 Record, CXIV, p. 5184,

b’Re‘}gort by the Special Sub-committee on Outer
Continental Sheh, P 82. . ., . .
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importance of universal'acéeptaﬁée of whatever treaty 1is
finally drafted. This is noted in the "Study on Inter~
national Machinery": |

It would hardly be possible from a legal stand-
point to enforce decisions of the international :
machinery vis-a-vis third States. Even 1f the I R
concept of the establishment of an 'objective regime' : E
were generally accepted, there would be practical . ' S
difficulties as regards those States which did not '
agree to the applicability of the concept. The -
possibllity of the use of force with respect to such
States should be excluded.... In order, therefore,
to ensure fully effective functioning of international
machinery of the type in question, it would be highly
important to ensure univeigal perticipation in the
regime to be established.

Enforcement of a treaty to establish a regime to .
“control the resources of the'éea beyond national jurisdiction
Cwill have to depend upon the principle.of reciprocity like
any other iﬁternational agreement,

~An additionalxproblém related to enfordement concerns

the need for some form of control over multinational corpora-

tions thatbhave financial interests in océan resources.

-‘This need.shbuld be of obvious importance since large o e =N
_éorpcrations, such as the Hughes Tool Company, are developing -

- the capability of exploiting mangénese nodules, while the . .
- large o0il companies are becoming increasingly interested in

offshore oil deposits. It was concern over premature

exploitation of oceah wealth'that'led to the Moritorium

Resolution discussed egrlier,

It seems c¢lear that unrestricted exploitation of sea

minerals without some international sgreement of regulation

" _
1)U.N.'Document A/AC 138/23, p. 62,
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is undesirable. Even after a regime is established malti--

national industries are likely to cause problemsa . Almost all

enforcement clauses in the current draft proposals deal

directly with nation-states, assuming that the nation-stateS'

will, in turn, control thelr own private industry. However,

 large corporations which are internationsal in scope may well

elude such control by shifting their base of operations to

the country or countries most amiable to their wishes to

explolt ocean resources. This type of industrial competition
could undermine the entire'regimeo

Indeed the problem of competition‘among developing
states for foreign inVestment is not a new one~to the inter-
national coﬁmunity.' |

It must be remembered that slthough & host country

has the right to be as strict as it considers apprOprlate

when a multinational corporation operates in its
territory, it cannot force a multinational corporation
to locate its activitles there. The key consideration
is that there are often other countries which are eager -
to. offer more atiractive conditions. Indeed, in a :
number of countries, especially those with a federal
Torm of government, various 1oca% and provincial
authorities outbld one another,+

If these problems exist in a system of clearly defined

national boundaries they can.only be intensified when related

to the sea regime and the unceftainty that surrounds haﬁional

ownership of ocean resources.

The most significant concern related to multinational

corporations and the ocean regime is the possibility that,

"Report on Multinational Corporations in World
Development," International Legal Materials, XII (September,
1973), p. 1130-
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due to the unique and disputed jﬁr;sdictiona&'situation'of
the sea regime, corporations may.develop that are suprae .

national in charactér, A recent study published in

International Legal Materials has addressed this concern.

Recent proposals for the creation of an international -

authority for the regulation or exploration of resources
of the sea-bed beyond the limits of national Jjurisdic-
tion indicate further possibilities for the creation of
supranational machinery. These propossals also indicate
difficult problems of control. The pending negotiations
with respect to the sea-bed would thus throw light on
possible arrangements concerning the creation of

: supraR%tional corporations or machinery dealing with
thenm, ' ’

Although a full discussion of the speeial problems
posed by multinational corporations is beyond the scope of

this thesis it 1s importent to note the significance of the

situation. The existence of such industry and the increasihg

threet of full scale exploitatlon of ocean wealth is

| multlplying the. ‘need for rapid agre@ment by the international.

community on a workable ocean regime to avoid the possibility
of conflict. It also calls for careful preparation in

drafting the agreemént for an ocean regime, The reglme must

make allowances for and be able to deal with the problems

posed by multinational corporations.

The various proposals for the establishment of an
ocean regime have provided an interesting and informative
backdrop oh which to consider ﬁhevpoliticél feasibility of
such a regime.v Currently the‘regime faces stalling tactics

on the part of many natlons who are uncertaln that

17 . |
7International Legal Materials, p. 1126,
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international regul&tioh now would be to their economic
advantager.Thus, there is cause for pessimism. Everyone
recognizes thap frantic, uncontrolled exploitation of ocean

resources would be a detrimeht_to all, but many wish to wait

until the situation gets worse before they act. Arvid Pardo

has commenteds:

International management of the oceans and their:
resources may be necessary in the interests of allj;
but, until present chaos is further compounded, until
ocean living resources are seen globally to become
scarcer, and until the ecology of the oceans is
visibly and gravely impaired over the greater part
of our planet, it 1s to be feared that states will
prefer to continue with the present system, seeking
to mitigate the negative effects of absence of
authority and uncontrolled use by bringing eYgr wider
areas of the seas under national regulation.™ o

' df the varioas-prbposals presented the U.S. draft is
the most détailed and reaiistic. It provides for a structure
patterned after the United Nations. -It also has préscribad
a fairly realistic set of functions and powers to that
structure.: It has utilized, through ths trusteeship 1dsesa,

the concept of graduated jurisdiction which will be essential

to the success of an ocean regime,. One must ask, what ig the

possibility of near universal acceptance of the U.S. draft?

Apparently the outlook is gloomy. John Frohnmayer reports on

vthe Pacem in Mgribus Convocationy

The Pacem in Maribus Convocation at Malta in the
fall of 1970 provided & forum for some of the first
national reactions to the Nixon Proposal. None of the -
fifty-one nations represented at the convocation
expressed support for the proposal, and Dr, Borgese

18 _
Arvid Pardo, "Development of Ocean Space -- An

International Dilemma," Louisians Law Review, XXXI (1970-71),

..p. 52’ ] -
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concludes that if the reaction of these nstions
serves as a barometer, the Nixon Proposal has-littlf
chance of effective support in the world community. ?

19 . A .
John E. Frohnmayer, "The Nixon Proposal for an
International Sea-bed Authority", Oregon Law Review L

(October, 1971), p. 616,

=0




CHAPTER VIII
CONCLUSION

At the.outsef of this thesis two sets of related
conflicts were discussed: the-struggle.bétween man and his
environment and the straégle'among nations. The movement to
establish a'regime to.participate in the allocation of ocesan
resources among nations reflects both struggles. - In the
first case, modern society has become increasingly dependent
upon'faw_materials and inexpensive féssil fuels. The ocean
offérs the lést uﬁtapped reservoir of these resources.

Historlcal patterns of exploitation of natural resources

have shoun the Uunderlying assumption that raw materials are

inexhaustible. The oceans have been called the "last
frontier", and it is perhaps from this‘facade.that‘ocean

wealth may'bé considered inexhaustible, just'as fresh land

-once seemed endless during the westward movement of American
‘history. However, maritime reserves will not be omnipresent

if rapidly and wastefully exploited. The following quotation

provides‘a stirring perspective from which to view the
longevity of resources from our "last frontier':

The seas seem immense, and it 1s sobering to view
them as did Jacques Coustesu at ‘a recent meeting of
students, when he pointed out that if the earth were
to be viewed as the size of an egg, all the oceans
taken together would constitute only a single drop,
which then would be spread over three-fourths of the
egg's surface. In that light, we have come to realize
that the oceans, a vital life-preserving resource
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essential to existence, are.hot‘inexhaustibie;

Mankind is challenged to maximigze the potential of
ocean resources without evaporating them before viable
alternatives can be found to fossil fuels and other
‘diminishing reserves. Such is the problem of man'é struggle.
with his environment.

Superimpésed'upon this struggle is & second one, that
of conflicting interests among nations. DBefore man can
1nteliigently deal with ocean resoﬁrces he must first deal
with the internsational problems involved. Thus, an inter-
national regime to distribute maritime wealth must depend
ﬁpon a8 relexation of the struggle among natlons before it can
effectively obtain its primary goal of peacefully allocating
resources. A method through which a leb%enjng of global
tensibns mightvbe achieved is by affecting the political
compromiges necessary to establishing a workable regime that
would be universal in;§§ope and based on some form of reci-
procity. Unless somé form of progress is made toward
resolving'theaenvironmental and international-strhggles
v,facing aé;today the future may hold a host of undesirable .
repércussions.

’i.'Hoping téiprevent coﬁflict over ocean uses and
'reséurces the United Nations is Sponéoring the third Con-
;feféﬁée on the Law of the Sea. %The Conference 1s scheduled

to begin substantive sessions on June 20, 1974 in Caracas,

lThomas A. Clingan, Jr., "Organizing to Probe the

Oceans; An Exercise in Folitical Science,' Oregon Lsw Review,

L (October, 1971), p. 398,
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VeneZuelé., The agenda for'theoConférence will'bo'é 1ong;0ﬁe,

some iltems are of minocr importance others ceculd have the

impact of "making or breaking™ the prOpoéed ocean regime.'

More important, however, ‘than the Speciflc items of the agenda

are several key issues upon which the Conference s success
will hinge. The context and significance of many of these
issues has élreaay been diécassed in ﬁhe'body_of this thesis.
In the present discussion a summation of these issues is
étteMpted. The more crucial issueé will be presented here
and evéldated as to theilr overall impact upon the ocean
regime dnd the probability of their’sﬁccess at the coming Law
of the Sea Conference, Five major issues have been selected
for discussion. AA S SR i

The first dissue 1s the determination of the limits of »: —_—
- national jurisdiction. Perhaps the most 1mportant issue, the
decibion reached on the questlon of national maritime boun-
daries will affect virtually every other phase and issue of

"~

the conference., The exact limits agreed upon at the Con-

ference, if any, will, in effect, directly determine the --‘»,  '2'———f<
amount of power an ocean regime will have, The primary -
reason for this is that in determining the extent of national
ocean boundaries one also allocatesﬁocean resources. It

- should be recalled from the dlqcussion in Chapter v that the

amount of ocean wealth is indirectly proportional to the

~distance from the shore., This is particularly true of

nations with long continental margins.

Although compris1ng only sbout 25 percent of the‘ : %
world's total underwater terrain, these ‘margins are .. : e
- of immenss signlficance, particularly the inner L
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regions of the shelves and slopes, for all coastal -
and maritime interests. Some go percent of all
commerclal fish swim there, Nearly all potential
hydrocarbon resources are locsted in margin deposits,
leaving only the nodules and highly migratory fish
as commegcially attractive resources beyond the
margins. :

In addition territorial and economic boundarieo will affect

military, scientific and commercial uses of the sea. These
problems are, however, more directly related ‘to the second
issue which will be analyzed later, | |

Actual pfoposals that will certainly be pfesented at

the Conference range from territorial limits of from 12 to

200 miles. The. 200-mile 1imit with full sovereign control

by the coastal state i1s being pushed the hardest by several

Lgtin~American states. They are not alone, however, and have
been joined by both developed and developing nations who
flavor the 200-mile limit., . The Sbviet Union, on the otheﬁ
hend, ié proposing a 12 mile limit with an extended sconomic
zonévfor minerals of the continental margin. |

The Soviet Union is proposing that coastal states
exercise exclusive jurisdiction over mineral resources
.out to the point where thelr margins reach depths of
500 meters or out to 100 miles, whichever is greater.
This solution favors countries with wide, relatively’
shallow margins--like the Soviet Union, whose margin
area extends outward many hundreds of miles-~but still
leaves some margin resources around the gorld outside
the excluslve control of coastal states, o

The United States favors a 12 mile limit, if free transit is

gusranteed, and an economic resource area that could extend

2Séyom Brown and Larry L. Fablan, "Diplomats at Sea,™
Foreign Affairs, LII (January, 197h), p. 303,

3Brown, p. 307.
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to 200 miles from shore. There are, of coumﬁe,_almost as

many different suggestions as there are nations, however 1t

‘seems clear that some extension of coastal guriSdictionbis;

imminento v

It is this author's view that, if mm~agreement is
reached on the 1imits of national jurisdictibn, 1t will
involve some system of graduated jdrisdictimn. That is, a
system of gradually lessening coastal state control., That a
new territorial limit of at least 12 miles, with full
sovereign rights'for the coastal state, will emerge 1s almost
certain., Beyond 12 miles there is likely teo bévestablished
an economic zone of 200 miles from the coask. 'Within this

economic zone many different combinations of coastal state

control are possible. These varying possibilities offer the

flexibility that is reqdired for the necessary compromises
among nations before an agreement can be reached.
The second issue for discussion 1s the question of

exact coastal state control over their territorial and

- economic waters. This topié partially assumss the outcome

‘of the first issué»of national jurisdiction. In other words,

everyone is expecting coastal claims to expand, pbobably to
a distance of 200 miles, but what type of comntrol inside

which distances has become critical. Focr example, different

: distances may well be claimed only for specific resources
' thé coastal statelwishes to protect. For oil ip the coh—_
, tinenta11she1f avrelatively.narrow.band_would suffice, tdxl
3 protect fishing rights a broader~lihit approaching 200 miles

seems adequate.v~While.to lay claim to mangénese noduies_'

ORI e B
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beyond the continental margin even greater distances would be
required.' In addition to the problems presented by ocean
resources, which have alréadj been discussed at length, other
uses of the sea further complicate the lssue under examination.

One of the most illusive problems related to addi- |
tional uses of the sea is that of militéry use which includes
épying. While cleariy a motivating factor to the major
industrialized states, military uses of the oceén as & reason
to form ocean policy can hardly be persuasive to the world
community particularly in light of'the rhetoric surrcunding
international ocean debate. Almost all references to this

topic carry the phrase "peaceful uses of the ocean...." As

a result maritime poweré have been insisting that "other

legitimate uses" of the ocean be recognized within the wider
coastal state boundaries. Such ambiguity adds an atmospﬁere
of uncertainty to the question of traditional military |
operations in ccastal state wéters.

Also related to military use of the oceans bﬁt of
vital concern to commercial interests as well is the'question
of'international.straits'which would become "closed" by é
12-mile territorial sea; With a 12-mile limit most straits.
in the world, with a width of 2l-miles or less, would become
territbrial-waters and therefore subject to additional
coastal state controls. The United States, Soviet Union,
United Kingdom and other major developed states are highlj
concerned about any additional control over‘international
straits., On the other hand, several other states point to

the doctrine of innocent passage and maintain that the new

SR e B o
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1imit will not cause a‘hindrance.to'freg transit thpough. 
formally international straits.

The use of ocean space for sclentific research has

 recently become a very controversial and political issue.

While major developed states; mostly those sponsoring the

oceanographic research, point to the traditional concepts of

freedom of the sea and'freedpm-of sclentifie research, mahy

developing states are demanding a change. Angered by
developed states'! abuse of the freedom of scientific research
principle (the Pueblo incident, for example) developing
states are beginning td question the principle's legitimacyol
They argué that the information gained by ocsahographic
Ifesearch only benefits developed nations often at the éxpense
of the have-not countries.

A final problem related to the present issue of
jurisdictional‘céntrol isvthe_questién of pallution‘and‘it s

prevention, Some countries are suggesting that coastal

states be given the complete responsibility for the creation

of pollution standerds. . Other states are opting for inter-
national standards. Similarly, some nations favor coastal

state enforcement of pollution standards, while others suggest

 that this function should be performed by an international
‘body. '

The eventual agreements made at the Conference

related ﬁo the Jjurisdictional controls of coastal states are

difficult to predict. “Howevér, sevéral things séem prcbgble{

Exact_military usesiof the sea are likely to be dealt with by

not'déaling}with them at all or by‘sbme'vague reference to
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"other legitimate uées" upon which meritime powers will
derive their justification for ﬁilitafy»operations. Although
most international straits will probébly becoﬁe territorial
~straits due to‘the'12~mile limit, there will almost certainly
be a guarantee of free passage with minimal coastal state
restrictions. On scientific uses developing states are |
likely to hold their ground demanding and probably getting,
an agreement for coastal state permission and possibly even
| participation before ocesnographic expeditions are permitted

near their coests. The pollution question is not likely to

be given much attention or consideration unless it becomes the .

means Lo a compromise on other, more deeply felt, issues.
What kind of regimé will the Conference on the Law of
the Sea establish? An even more fundamental question is{ will
any be established? These questions have received consider-
able attention'sinde 1967. Almost everyoﬁe agrees that a
regime should be established, almost no one agrees on what
kind. DBasically there are four different categories of
powers and fungtions which the regime couid assume, They are
gathering information, reglstration of ocean activitiés,{
licensing ocean ectivities, and direct exploitation of sea
resouUrces. | |
There have been & number of draft proposals submitted
fby various nations to "establish an international ocean
regime beyond the 1imifs of national jurisdiction."‘ The
'wording;above demonstrates the importance that issue number
cne on national jurisdiction has in'relation to the'regime.

Obviously,lif the regime functions only beyond the limits of
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.natioﬁéi'jurisdiction and £hoéé_1imitsvare'sﬁﬁ*étvap?roxi- |
mately EOO-milés from shore thefe will bellittle forva-régime
to do. This reaiity raises the question ofithe possibility
of some regime control within coastal econom¢c zones, as
suggested in the United States draft. Additional questions
related to the regime concern what form it will take and what
“role it will play in the settlemeht‘of disputes.

The final outcome at the Conference on the regime
question'will depend heavily on cafrent neéd for certain
ocean fesources as well as their'exploitability, It seems
111;e1y' that the regime will be given the registration and
licensing powers described in:Chapter Vil. waever, it's
- sphere of control will pfobably be‘outside of the coastsl
state eéoﬁomic~zones.. As a result the only resources of
consequence that the ragime may have some control over will
be ﬁhe manganese nodulesvof the ocean floor. Even thils

possibility is tenaous.. If commerclal expleitation of
| nodules begins_beforeva firm agreement is reached at %he.
Conference, the whole idea of a regime could be scuttled.

Such an occurrence would indeed bevdisastrous since the -
-possibilities of conflict over fights to nodules would be ’
- gréatly increased. At the very least the regime must provide
an international forum to mitigate conflict ovef oceah wealth

and provide for settlemeht ofvdiSputes., Séyom Brown ih a

recent article has dnderscored the importancé*of prcﬁiding a

mechanism for the settlement of disputes.

Finally, procedures for settling diuputes take
on special importance in today's ocean diplomacy
- 8imply because the continulng pro]iferation of .

LETRLAECI
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ocean activities portends more disputes among more
countries over more lssues than ever before.

e o o The United States, not normally a friend of
compulsory international jurisdiction, anticipates
clrcumstances in which its nationals, especilally its
oil drillers and shippers, may be threatened by
unilaterally Imposed coastal-state restrictions.
American negotiators now say that acceptance of
compulsory jurisdiction is the cornerstone of new
arrangements being considered, and that most of
thelr own proposals for future ocean policy would
ba absolutely unacceptable without compulsory
jurisdiction. Thus the impression is conveyed that
compulsory jurisdictio&,‘like free transit, 1s a
non-negotiable demand. -

The fourth issue before the»Conference is one raised
by the ideological phrase that the oceans and their wealth

"common heritage™ of all mankind. Arvid Pardo, the

are the
Anbassador from Malta, used this phrase'in his now famous
declaration before the General Assembly. |
It is, therefore, considered‘that the time has
come to declare the sea-bed and the ocean floor a
common heritage of mankind and that immedisate steps
- should be taken to draft a treaty embgdying, inter
alla, the following principles: . . .
The rsther obvious implication of common heritage is that

nations should peacefully share in ocean uses and resources,

,Thé question on this issue is whether or not such talk 1s

real or rhetorical. There have been several draft proposals
submitﬁed by various states that prqvide for a method of
redistribution of oceen resources to those developing nations
who do not possess thevcapabilities to exploit the ocesns
themselves. The principle of common heritage has been

universally accepted by the member natlons of the United

uBrown, pe 313,

5Padelford, p. 290
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Nations. ‘ _

This author feels, however, that the ideoclogical
principle of common heritage will have little méaning at the
bargaining table of the ﬁpcoming Conference., The developed
nations have already voiced their objections to '"misinter-

pretations" of the common heritage idea. For example, John

Stevenson of the United States delegation to the Sea=-bed

Committee has stated:

o o o the position taken by some delegations with
~which we have consistently disagreed, that "commog
heritage" means the "common property" of mankind.

Although common heritage'has become part‘of nearly every

draft'proposal its meaning 1is as slippery as the interstate

commerce -clause of the United States Constitution. John -

Frohnmayer has noted:
: Stirring rhetoric’such as "the Seas are the
heritage of all mankind" is being recognized as meaning
whatever the country using it desires it to mean.

© . Since the current uncertainty of the law of the sea-bed

favors the developed countries with technology and
capital, underdeveloped nations have chosen a sta}e«
mate as preferable to continued lack of controls,

If & plan of redistribution comes from June's Conference, it

-will probably be token in nature rather than a'genuine attvempt

to practice a philosophy of common heritage. A more signifi-
cent question is, what amount of tokenism, if any, will the
developing‘nations accept? How stubbornly will theyvstick té
their deménds? These queétions strike at the heart of the

next and final issue.

6
The Department of State Bulletin, LXVII, p. 384.

7Ffohnmayer,_p; 60L.
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The final issue for discussion iS that of the
Conference's impact upon the growing international struggle
between Northﬁand'Sbuth. The upcoming Conference of the Law
of the Sea has in many respects giVén focus to increasing
tensions between the have and the have-not nations. Seyom
Brown hés'commented:,

The ocean bargaining now undsrway features and
reinforces some of the patterns of international poli-
tics emerging in the world at large. We are referring
particularly to the disintegration of the coldewar
coalitions, the relative rise of non-security issues,
the diversification of friendship and adversary -

‘relations, and the embitteringstansion betwesn the:
have and the have-not peoples.

Ocean debate, culminating in thls year's Conference,
1s 2 major and direct confrontation of the Nerth-South
struggle, The Conference's real significance‘will be more in
the patterns of behavior established between North and South
thanAin the specific allocation of ocsan resources. What
principles will characterize this struggle? Compromiée?
National self-interest? It may not be logical to assume that
the same modes of behavior that heve characterized the East=-
West conflict will also apply to a new North-South confron-
tation. There is considerable evidence that developing
'_nations, at least on the sea regime issue, may not be willing
to compromise for something less than what they want, even
though the result of thelir stubbornness will hurt them far

more than the,developed countries. Such irrational behavior

undermines‘traditionai concepts of national-self interest.

'IBBrown,'p. 313,
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Another important factor in the opposition between

. the have and have~not nations 1s the role that the People's

Republic‘of Chins will play. Alreédy working hard to
establish itself as the leader of the Third World, China may
well emerge from the Conference as the bastion of hope for
the developing countries. | a

The developed nations may bé paying a higher price
for ocean resources than they have figured. If the
industrialized states divide ocean wealth ambng themseives,

excluding the developing countries, the result may be an

emblttered era in international relationse—-s néw era with new

divisions and alliances playing an old geme of polarization
and conflict, | | |

" Man is s unique animal, He has the intellectusl
capacity to subsztantially alter his environment. .Howeverg it
has become questionable whether he can also adapﬁ to the

environment that he has himself transformed. Wolfgang

Friedmann has expressed this concern in his book The Future

of the Oceans?

The tragedy of mankind may prove to be the inability
to adspt its modes of behavior to the products of its
intellect. Twentieth-century man threatens to be a
new kind of dinosaur; an animal Suffering from a brain
ill-adjusted to its environment, S

9Friedmann, p. 120,
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APPENDIX A

PETROLEUM

WORLD PROVED RESERVES (IN MILLIONS OF BARRELS)*

UNITED STATES ~ : | | 38,100 5:::::
IRAN . o ' \ 58,500 %
KUWALT o - . 66,000 i
LIEYA . - | © 25,000 !
SAUDI ARABIA o 148,300 |
VENEZUELA - - | 13,900

OTHER FREE WORLD S | 189,900 .
COMMUNIST COUNTRIES 98,200 —
WORLD TOTAL - | _. 631,900 :

3 ' o '
: Harry Jiler et al., ed. Commodity Year Book 1973
(New York: Commodity Research Bureau, Ince., 1973), pe. 257




'~ APFENDIX. B

PRIMARY METAL TO BE RECOVERED FROM NODULES TO

EXTENT OF TOTAL WORLD PRCDUCTION IN 1967w,'

Pounds

Percentage of 1967 world production

of associated metals that would be
per ton. made avalilable simultaneously
‘ ﬁétal 1967 world production nddzges Manganese'~Coppef Nickel Cébalt
Menganese 18,650,000 short tons ore == 100(%) WA . 59(%) L53(%)
Coppér 11,18h,377,000 pounds 15 .2,562 100 1,479 11,335
Nickel 1,007,943,000 pounds 20 169 8 100 766
Cobalt 32,890,000 pounds 5.

22 .9 13 100

“Elaine H. Burnell and Piers von Simson, (eds.)

Fund for the Republic, Inc., 1970), p. 3o
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APPENDIX C

TONS OF NODULES AND BOITOM AREAS TO BE HARVESTED
EACH YEAR TO YIELD METALS AT THE 1967
LEVEL OF PRODUCTION FROM LAND SOURCES:

Pounds - Short ' ' Fraction of
per ton. teons of. Area to be total deep
: _ _ of nodules = harvested ocean bottom
Metal : 1967 world production Nodules reguired  sq. miles area '
Manganese 18,650,000 short tons ore - 29,800,000 1,069 0.0008(%)
Copper 11,184,377,000 pounds 15 745,625,100 26,746 0.0192
Nickel 1,007,943,000 pounds 20 - 50,397,150 1,808 0.0013

Cobalt 32,890,000 pounds 5 6,578,000 236 0.00017

- #Elaine H. Burnell and Piers von Siméon, (eds.) Pacem in Maribus (Santa Barbara:
Fund for the Republic, Inc., 1970), p. 3. _
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' APPENDIX D

VALUE OF WORLD PRODUCTION OF NODULE METALS AT 1972 PRICES#.

METAL ' 1972 PRODUCTION MARKET PRICE  VALUE

Manganese - 22,425,000 short tons »$30.00 per ton-  $ 672,750,000
Copper 1L,200,000,000 pounds .52 per pound  7,384,000,000
Nickel 1,417,000,000 pounds $ 1.40 per pound. - 1,983,800,000
Cobalt - 52,900,006'pounds $ 2.45 per pound 129,605,000
TOTAL VALUE | | - | $10,170,155,000

2 o ' .
Harry Jiler et al., ed. Commodity Year Book 1973 (New York: Commodity
Research Buresu, Inc., 1973), p. 257. .
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