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Introduction

This book provides a comprehensive plain English guide to
employment and labour Iaw in Australia — along with its key
issues and developments.

In terms of defining the subject marter of the book, the
phrase “employment law” is sometimes confined to the law
governing the (common law) contract of employment and
matters pertaining to the ongoing employment relationship;
while “industrial or labour law™ is sometimes confined 1o
matters involving trade unions and the collective aspects of
employment. Most people who study, teach or practise in this
area require an undecstanding of both employment and labour
law. Indeed, there is a close refationship berween the two given
that, eg, trade unions, through enterprise bargaining, often
negotiate the terms under which workers will be employed.
This book deals with both cmployment and industrialdabour
law in acknowledgment of that fact and, as occurs in practice,
uses those terms interchangeably at times, Importantly, more
recent terms such as “workplace law” have also been adopted in
practice — placing a focus on the law refevant to the workplace
relationship. Further, “the law of work™ is sometimes used to
cover not only the law pertaining to employers and employees
but also laws that govern anyone who performs work (eg,
independent contractors). Whatever term one chooses to adopt,
all of these facets of work, employment and labour are discussed
in this book.

Regarding the structure of the book, Chapter 1 (in PART A)
answers two of the most important and oft-asked questions in
the discipline:

1. Why does labour and employment law change so much?

2. How do 1 work out my terms and conditions of
cmployment?

The simplicity of those questions belies their importance.
While all employment relationships begin with a contract of
employment which is privately offered and accepted between

Xi
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employer and employee, the power imbalance percetved to
exist hetween most employees and their employers has
prompted governments to intervene with measures such as
legal “safety nets”, below which that contract of employment
cannot be negotiated. So, although employment starts with a
private contract of employment, there are issues of public law
and public policy (ic, government intervention) that exist
alongside it. That public policy aspect has seen employment law
in this country change with each change in federal government
over recent years. It also explains why determining terms and
conditions of employment in most cases is more difficult than
just reading the contract of employment. The layers of industrial
legisiation — dealing not only with minimum conditions but, as
will be seen throughout the book, with many other topics —
mean that determining conditions of employment is a complex
task to be methodically worked through:

Chapters 2-8 of this book discuss in further detail the key
aspects of employment and labour law:

Chapters 2 and 3 (which comprise the balance of PART A of
this book) discuss the preliminary and fundamental issucs:
determining - the difference  hetween  employees  and
independent contractors — as such a determination will have a
significant influence on the working conditions of particular
workers; and establishing what duties the common law implies
into the contract of employment (whether or not those dutics
expressly appear in the contract).

PART B (Chapters 4-3) deals with minimum conditions of
employment and enterprise bargaining; unfair dismissal
protections (and the end of the employment relationship); and
bodies such as Fair Work Australia which administer the law. In
other words, the Part discusscs matters pertaining to the
ongoeing employment relationship and its ultimate conclusion.

PART C (Chapters 6-8) discusses trade union law,
constitutional issues, especially the new national employment
law system; and the allied areas of the law that deal with
employment conditions or special types of employment, such as
anti-discrimination law and public service employment.



Intraduction xdii

With the exception of Chapters 1 and 7 (Constitutional
Issues) — which, by their very nature, require some discussion of
parliamentary speeches and how policy, theory and history have
shaped the Australian industrial relations system - this book
focuses on case and statute law: It is very much a legal text that
shows an undersianding of policy — it is not a discourse on
politics.



