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 Directive 2006/123/EC on services in the internal market [2006] OJ L 376/36, (27/12/2006). The directive must be 

implemented by 28
th

 December 2009. 
2
 Davies ‘The process and side-effects of the harmonisation of European welfare states’ Jean Monnet Working Paper 

02/06, www.jeanmonnetprogram.org. 
3
 The thoughts on citizenship here are largely inspired by reading Barber ‘Citizenship, nationalism and the European 

Union’ (2002) 27 ELRev 241; Bosniak ‘Citizenship denationalized’ (2000) 7 Indiana Journal of Global Law Studies 

447 (also on ssrn.com);Hartnell ‘Belonging: citizenship and migration in the European Union and Germany’ (2006) 24 

Berkeley Journal of International Law 330. 
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 See Gormley (ed) Kapteyn and Verloren, Introduction to the Law of the European Communities at 625 (goods), 737-8 

(establishment), 756 (services); Directive 70/50; Marenco ‘Pour une interpretation traditionelle de la notion de mesure 

d’effet equivalent a une restriction quantitative’ (1984) Cahiers du Droit Europeen 291; Case C-379/92 Peralta [1994] 

ECR I-3453. 
6
 See Weatherill ‘After Keck: some thoughts on how to clarify the clarification’ (1996) 33 CMLRev 885; Barnard 

‘Fitting the remaining pieces into the goods and persons jigsaw’ (2001) 26 ELRev 35; Woods Free Movement of Goods 

and Services within the European Community (Ashgate, 2004) at 209-218 (for an overview rather than advocacy of the 

developments); A-G Jacobs in Case C-412/93 Leclerc-Siplec [1995] ECR I-179 (but c.f. A-G Tesauro in Case C-292/92 

Hunermund [1993] ECR I-6787); Case C-76/90 Säger v Dennemeyer [1991] ECR I-4221; Case 8/74 Dassonville [1974] 

ECR 837 but c.f. Case C-267/91 Keck [1993] ECR I-6097. For criticism of a market access approach see Snell Free 

Movement of Goods and Services in EC Law (OUP, 2002); Davies Nationality Discrimination in the European Internal 

Market (Kluwer Law International, 2003). 
7
 Case 120/78 Cassis de Dijon [1979] ECR 649. 
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 See Alter and Meunier-Aitsahalia ‘Judicial politics in the European Community: European integration and the 

pathbreaking Cassis de Dijon decision’ (1994) 26 Comparative Political Studies 535; von Heydebrand u.d. Lasa ‘Free 

movement of foodstuffs, consumer protection, and food standards in the European Community: has the Court of Justice 
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 Davies ‘Abstractness and concreteness in the preliminary reference procedure’ in Nic Shuibhne (ed) Regulating the 
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 See e.g. Barnard and Deakin ‘Market access and regulatory competition’ in Barnard and Deakin (eds) The Law of the 

European Single Market; Reich ‘Competition between legal orders: a new paradigm of EC law?’ (1992) 29 CMLRev 
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 E.g regulation 1612/68; Case 340/89 Vlassopoulou [1991] ECR 2357. See for critical approaches, Nic Shuibhne ‘Free 

movement of persons and the wholly internal rule: time to move on?’ (2002) 39 CMLRev 731; Gaja ‘Discrimination a 
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 See Bernard ‘Discrimination and free movement’ (1996) 45 ICLQ 82. 
14

 C.f. Spaventa’s conclusions in ‘From Gebhard to Carpenter. Towards a (non)economic European constitution’ 

(2004) 41 CMLRev 743. On free movement law as judicial review see also Dougan ‘The constitutional dimension to 

the case law on Union citizenship’ (2006) 31 ELRev 613. 
15

 The explanation for case C-448/98 Guimont [2000] ECR I-10663 and quite possibly Case C-268/91 Keck [1993] ECR 

I-6097. 
16

 See Davies Nationality Discrimination, note 6 above, at 130-137. 
17

 Case C-55/94 Gebhard [1995] ECR I-4165; Case C-76/90 Säger [1991] ECR I-4221; Case C-415/93 Bosman [1995] 

ECR I-4291; Case C-60/00 Carpenter [2002] ECR I-6279. See for an up-to-date account of developments in services 

Meulman and de Waele ‘A retreat from Säger?’ (2006) 33 LIEI 207. 
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 See Weiler ‘The Constitution of the Common Market Place’ in Craig and de Burca (eds) The Evolution of EU Law 

(OUP, 1999). 
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 See Davies ‘Is mutual recognition an alternative to harmonization?’ at 273, in Bartels and Ortino (eds) Regional 

Trade Agrements and the WTO Legal System (OUP, 2006). 
20

 If companies in two different states compete, as a result of services supplied at a distance, there is also an argument 

that it is unfair that one suffers a lighter regulatory burden. However, the argument is less pressing - because they are 

companies, and because they are in different jurisdictions. 
21

 Gebhard, Säger, supra; Case 33/74 van Binsbergen [1974] ECR 1299; Woods, note 6 above at 193-198. 
22

 Woods, ibid; Case 279/80 Webb [1981] ECR 3305; Case C-58/98 Corsten [2000] ECR I-7919. 
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 Article 16(1)(b) of Directive 2006/123, note 1 above. See generally Davies ‘The services directive: extending the 

country of origin principle and reforming public administration’ (2007) 32 ELRev, forthcoming April 2007. 
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 The ‘when in Rome’ description is taken from Nicolaidis and Schaffer ‘Transnational mutual recognition regimes: 

governance without global government’ (2005) 68 LCP 263. 
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 E.g. Case C-64/96 Uecker and Jacquet [1997] ECR I-3171; Case C-108/98 RI-SAN [1999] ECR I-5219; Case 98/86 

Mathot [1987] ECR 809 Case C-112/91 Werner [1993] ECR I-429; C-98/85 Bertini [1986] ECR 1985. 
26

 See Nic Shuibhne, note 12 above; Snell, note 6 above at 45. 
27

 See Guimont, note 15 above. 
28

 All cases relying on discrimination in fact, e.g. Case 152/73 Sotgiu [1974] ECR 153; Case 186/87 Cowan [1989] 

ECR 195; Case C-274/96 Bickel and Franz [1998] ECR I-7637. 
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 The analogue situation in another context would be a male worker wishing to protest a rule which tends to 

disadvantage women, and so is indirectly discriminatory, but in fact also disadvantages him too. To deny this would 

also be discrimination, by the adjudicating authority, who would hear the case from a woman. The abstract issue is 

discussed in Davies ‘Should Diagonal Discrimination Claims be Allowed?’ (2005) 25:2 Legal Studies 181. 
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 Case C-64/96 Uecker and Jacquet [1997] ECR I-3171; Case 35/82 Morson and Jhanjan [1982] ECR 3723; Case C-

370/90 Surinder Singh [1992] ECR I-4265. 
31

 Case C98/86 Mathot [1987] ECR 809; Case C-448/98 Guimont [2000] ECR I-10663; Case C-14/00 Commission v 

Italy [2003] ECR I-513. 
32

 Ibid; Case 120/78 Cassis de Dijon [1979] ECR 649. On information requirements generally Radeideh Fair Trading in 

EC Law: Information and Consumer Choice in the Internal Market (Europa, 2005). 
33

 See Davies ‘The services directive’ note 23 above. 
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 Case C-376/98 Tobacco Advertising [2000] ECR I-8419. 
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 See e.g. Ogus, note 10 above, and note 10 above generally; Usher, annotation of Tobacco Advertising, (2001) 38 

CMLRev 1519; Davies ‘Subsidiarity: the wrong idea, in the wrong place, at the wrong time’ (2006) 43 CMLRev 63. 



 

 

14 

�����
�	�
����� ��� ��
�	� �	
����� .1(� 
���� 
��� �����	�� 
��
� 
�� � ������� 
��� 	�����
�	�� ��	
���� ���

�����
�
�	����	����	�����
���
����	�������
�����
���=�

)�	����� ��� ����	
��
� �������� �
��� ��� 
��� �	�����
� ������ ��� �����
�	�
���� ��� 
��� ���
� 
��
� 
���

��	����� �	���
�	� ��� 
����	�	���� ��� 
��� ���
� �
�
���"
��	����� ��� ����
� ��� ��
�������
�� ��
� ����� ��
�	�

�
��	��	��
����
�
�	��
�����	�������������	��
��	��������	��
�	�	�����
���	����
��
�
��	�����
�����&�����


�������������������������
���	�����
������������
�����
��
�
��	���	�������������
����	��
�����
�����	���

����
����
��������
�
�	����
�����
��	���	�����
	��
�
�
����	��
�������
	��
�
����������	��
����	��
����


���������������
�����	������	�
��	�
����
��	��������� ����
���

&�
���
�
��� 
���� ��� ��
��� 
	���� ��
� ������� ��
� ���	�� �������
���� ��� ����
	�� ��� �	����� �	���
����

	������
����	�������������
���������6�����	����	��������	��������
��������	������	���
�	�����	��
�
����

������
������
�	�����	���
�����
���
���
������	�
��	�
�����������	��
	��
�	���	���	#�
�������
�����
���������

��� ��
���������
�� ���� 
��� ������	������ ��
� ��
������ ��� ��� �� ��	
�����	��� 
����	��
� ����
��������� �
�

������
��
���
����������	�����
�	����	
��������
���������
������
������
�������������������� ���
�������

���
� ���
��	� 
��� 
����	������ ��� ����
���� �	�� ����� 
��
� ��	������ �
��
����� 
	��
���
� ����
� ���	�����

��� ����
�� 
�� �� ����������
� �*
��
�� ��
� 
���� ��� 
��� ���
���������� �����
� ���������� ����	�
������� 
���


����	�	��������� 
��� ��	������	���
�	���������� ��� 	������
� 
�� �����
�	�
������ ��
� �
� �����
�������� ���


����������
���
�����
������������
��
����	��
��������	
�����.1��

����

�
����������
����
��
�����	����#����
���������
������	���
�	��!�������������
������	�����
���
�


�����		��
����������������������	������������������	����
�������������
���/��	
���������������	�
����!�

�� �	��
�� ��� �
	�
����� ��
���������
�� ���	���� 
��� �
�
�� ��� ��
���������
� ��� ��
� 
��� �	���	�� ��	#�
��

+�	������	���
�	������
�������
����	�	�����
���������
��
�
�����	����
�������
��������	�����
�
��������

����������	�����
�����
� ����������
��� ��
������� 
������
���	#�
�27��������
�	������ 
���	� ������ 
�����


	��
�
�
����	��
�����
�
��������
�
�������������
���������
���
�	�
��������������������������
�	�
��������

��
��
��� ���
�������������
��	��������
���������
������
������	��

�
�������������������
�����

�	����

�	������
�������������*
��
�
������	�����������
��������
�
�������	��
�	�������������
������
���
���

����
	������	�����	������
�������
���	������	���
�	��
��
����������
������
��
�
������������
���
���
��
���

�����
�
����
��
�	
�������
���� ����
�$�	��
����������
�����������
	�
�������
���������
��

�

%������������������"���� �
��

,	��
��������
���������
���
��	����������
������	�������	��������	����	�������������
��	��,	��
���

�����
���������
������	���������������������
��
�
�
����������	������	���
�	��
����
�������
�������������

��	����� ��	#�
��� ���� ������
� ���� ����� ����� 
��
� ���	�� ��	������ ��	�� �	���
�
� 	�����	��� �	�

                                                 
36

 Case C-215/01 Schnitzer [2003] ECR I-14847; Hatzopoulos and Do ‘The case law of the ECJ concerning the free 

provision of services: 2000-2005’ (2006) 43 CMLRev 923 at 927-930. 
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 Case C-212/97 Centros [1999] ECR I-1459; Case C-147/03 Commission v Austria [2005] ECR I-5969; Engsig 

Sørensen, ‘Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?’ (2006) 43 CMLRev 

423 at 444-445. 
38

 On abuse see: Engsig Sørensen ‘Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?’ 

(2006) 43 CMLRev 423; Kjellgren ‘On the border of abuse – the jurisprudence of the European Court of Justice on 

Cirvumvention, Fraud and other Misuses of Community Law’ [2000] EBLRev 179. 
39

 Note 36 above. 
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 Case 33/74 van Binsbergen [1974] ECR 1299; Case 115/78 Knoors 399; Case C-23/93 TV10 [1994] ECR I-4795; 

Engsig Sørensen, note 38 above, at 443-444. 
41

 TV10, ibid. See also Case C-56/96 VT4 [1997] ECR I-3143. 
42

 Engsig Sørensen, note 38 above, at 432-433. 
43

 Case C-212/97 Centros [1999] ECR I-1459; Case C-147/03 Commission v Austria [2005] ECR I-5969. 
44

 Ibid. 
45

 See Case C-110/99 Emsland-Stärke [2000] ECR I-11569, noted by Weber at (2004) 31 LIEI 43. 
46

 As with free movement of workers; see Case C-53/81 Levin [1982] ECR 1035. 
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 See Engsig Sørensen, note 38 above, at 443-444; TV10, note 40 above; VT4, note 41 above; but c.f. Case 79/85 

Segers [1986] ECR 2375. 
48

 See Snell and Andenas ‘Exploring the outer limits: restrictions on the free movement of goods and services’ at 108-

115, in Andenas and Roth (eds) Services and Free Movement in EU Law (OUP, 2002). 
49

 See note 43 above; Engsig Sørensen, note 38 above, at 445. 
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 This section is based on Davies ‘The process and side-effects of the harmonisation of European welfare states’ note 2 

above at 46-53. See also note 3 above. 
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 For background on competition and competitors see Gerber Law and Competition in 20
th

 Century Europe (OUP, 

1998); Nihoul ‘From unfair trading to fair competition – towards a new organisation of markets in the European Union’ 

(2006) EBLRev 23. 
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 See Snell, note 6 above; Davies, Nationality Discrimination, note 6 above, at 107-115. 
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