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Real In sti tu tion. Do cu ment and Re a lism1

Ab stract   Re gar dless of the fact that I am using cer tain texts by Se ar le, Fer-
ra ris, Smith and De So to, my in ten tion is not at all to re i te ra te so me o ne el se’s 
po si tion in my own words, nor is it to qu e sti on or mo dify so me such po si tion. 
My in ten tion for now is to, using Fer ra ris’ the ory of the do cu ment, af firm the 
exi sten ce of a pa ra dox – one re jec ted by Se ar le, but un con vin cingly so, I think 
– re gar ding the in sti tu tion (or the in sti tu ti o na li za tion of the in sti tu tion). In 
or der to do that, it se ems to me that I am for ced to slightly dis turb both Se ar le’s 
and Fer ra ris’ con cep tion, in at temp ting to of fer my own con tri bu tion to a new 
fu tu re the ory of the in sti tu tion.
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My in ten tion is to, using Fer ra ris’ the ory of the do cu ment and Se ar le’s the ory 
of in sti tu tion (in clu ding one cri ti cism of a po si tion of Se ar le’s, and the re-
spon se the re of),2 af firm the exi sten ce of a pa ra dox re gar ding the in sti tu tion. 
Tho ro ughly sim pli fied, this pa ra dox can be for mu la ted li ke this:

„The cre a tion of in sti tu ti o nal facts by dec la ra tion pre sup po ses the cre a-
tion of ot her in sti tu ti o nal facts. In or der to avoid an in fi ni te re gress, 
the re must be a way of cre a ting in sti tu ti o nal facts which do es not re qu-
i re any spe cial aut ho rity,“3 – which se ems to be im pos si ble. Cle arly I 
wo uld li ke to re mo ve both the words ’se ems’ and ’im pos si ble’, sin ce I am 
not sa tis fied with the per spec ti ve of fe red by Se ar le’s re spon se.4 My po int, 

1 Tekst je na stao u okvi ru projektа „Istrаživаnje uti ca ja klimаtskih promenа nа ži vot-
nu sre di nu: prаćenje uticаjа, аdаptаcijа i ublаžаvаnje“ (43007) ko ji finаnsirа Ministаrstvo 
pro sve te , nаuke i teh no lo škog raz vo ja Re pu bli ke Sr bi je, u okvi ru Progrаmа Integrisаnih 
i interdisciplinаrnih istrаživаnjа zа pe riod 2011–2014. go di ne. Ši ra ver zi ja ovog tek sta 
pred sta vlje na je 27. mar ta 2012. go di ne u Bo nu, u okvi ru me đu na rod nog sku pa „Pro-
spects for a New Re a lism“, ko ji je or ga ni zo vao Uni ver zi tet u Bo nu, a či ji je ured nik bio 
Mar kus Ga briel. Deo ovo ga tek sta pred sta vljen je 20. ma ja 2013. u Be o gra du to kom ko-
lo kvi ju ma „Ma đar ska fi lo zo fi ja da nas – Fe no me no lo gi ja i dru štvo“, ko ju su or ga-
ni zo va li IFDT i CE LAP, a či ji su ured ni ci bi li M. Lo šonc i A. Lo šonc.
2 I am spe a king of the text by Prien, Sku dla rek, Stol te 2010: 163–171; Se ar le 2010: 
227–229. Both of the se texts ca me abo ut as the re sult of a con fe ren ce held in Münster 
in De cem ber 2009. 
3 Ibid., 167.
4 Se ar le’s re spon se to this pro blem is that it is not a pro blem. „A furt her po int of 
di sa gre e ment bet we en me and them is that they think you need a spe cial aut ho rity 
to cre a te in sti tu ti o nal re a lity by (re pre sen ta ti ons that ha ve the sa me lo gi cal form as) 
Dec la ra ti ons. This is a mi sta ke as se ve ral of my exam ples il lu stra te. You do not need 
spe cial aut ho rity to cre a te every type of in sti tu ti o nal fact, ot her wi se it wo uld not be 
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ho we ver, is not to cla im that the re is ne ces sa rily so met hing out si de the 
in sti tu tion (so met hing ex tra-lin gu i stic) or so me ne ces sary aut ho rity 
(spe cial or not), po wer or vi o len ce. Rat her, it is that an in sti tu ti o nal fact 
is im me di a tely pre ce ded by the do cu ment, in the bro a dest sen se of the 
term. That is, a do cu ment as a spe cial kind of in sti tu ti o nal fact. And if 
I had to ’do cu ment’ this pa ra do xi cal mo ment now in Se ar lean lan gu a ge, 
I wo uld ta ke a sen ten ce he wri tes abo ut the cor po ra tion in his la test bo-
ok Ma king the So cial World: „So the Law is a Dec la ra tion that aut ho ri zes 
ot her Dec la ra ti ons.“ (Se ar le 2010: 100)5 In this ca se, ’Law’ is the do cu-
ment, and it is not at all sur pri sing that it is pre ci sely when we ar ri ve at 
„A Com plex Ca se: Cre a ting a Cor po ra tion“ that the „spe cial ro le of wri-
ting“ is pro ble ma ti zed and that syntag mas li ke „wri ting lan gu a ge,“ „writ-
ten spe ech act,“ „writ ten con sti tu ti ve ru les,“ or „writ ten re cord“ ap pe ar. 
(Se ar le 2010: 98–100, 115)6 To the ex tent to which the ti tle and sub ti tle of 
this text had to be im pre ci se, I will now as su me that in bet we en so-cal led 

pos si ble for the system of in sti tu ti o nal fact to ever get star ted. You ha ve to be gin so-
mew he re, simply by cre a ting and get ting ot her pe o ple to ac cept in sti tu ti o nal re a lity.“ 
Ibid., 229. I think it was sen ten ces li ke this, in which so me o ne who cre a tes in sti tu-
ti o nal re a lity ought to get ot hers to ac cept it, that ca u sed Ra i mo Tu o me la’s cri ti cism 
abo ut in di vi du a li stic col lec ti ve ac cep tan ce of what has been dec la red and of spe ech 
act the ory as es sen ti ally an in di vi du a li stic the ory. Cf. Tu o me la 2011:708. In the bo ok 
Ma king the So cial Word, the word ’ma king’ ser ves Se ar le in ex pla i ning the be gin ning 
of the in sti tu tion or in sti tu ti o na li za tion. „God can cre a te light by saying „Let the re 
be light!“ Well, we can not cre a te light but we ha ve a si mi lar re mar ka ble ca pa city. We 
can cre a te bo un da ri es, kings, and cor po ra ti ons by saying so met hing equ i va lent to 
„Let this be a bo un dary!“ „Let the ol dest son be the king!“ „Let the re be a cor po ra tion!“ 
J. Se ar le, Ma king the So cial Word, Ox ford, Ox ford Uni ver sity Press, 2010, 100.
5 The cor po ra tion is the no velty in Se ar le’s la test bo ok, even tho ugh he men ti ons 
it for the first ti me in 2004 at a con fe ren ce at the Uni ver sity of Hert for dshi re that is 
in the text „What is an In sti tu tion?“ Jo ur nal of In sti tu ti o nal Eco no mics, vol. 1, n. 1, 
2005, 15. It is in te re sting that the ori gin of the cor po ra tion is the old system of fel-
low ships (Ge nos sen schaft) (uni ver si tas or uni ver si tas per so na rum, or el se col le gia 
per so na lia in La tin), and is a form of as so ci a tion or the form of the ju ri di cal per so-
na lity which was al ways at odds with the in sti tu tion (An salt) (uni ver si tas bo no rum 
or col le gia re a lia). I wri te abo ut this el sew he re, fol lo wing the texts of In no cent IV, 
Gi er ke, and So ro kin.
6 Law is law, or the do cu ment is the do cu ment, be ca u se it is ali ve and vo cal, be ca u se 
the let ter (the pa per) „has a vo i ce.“ For exam ple, Je wish po li ti cal the ory and Je wish 
Law The ory re cog ni ze a cle ar dis tin ction bet we en the Ver bal and Writ ten Obli ga tion. 
A writ ten obli ga tion en ti tles the cre di tor to re co ver payment out of the deb tor’s en-
cum be red as sets which are in the hands of a third party, a right una va i la ble in the 
ca se of a me re ver bal obli ga tion, sin ce the obli ga tion or debt has no kol („vo i ce“) and 
do es not pro vi de no ti ce that will put pro spec ti ve pur cha sers on the ir gu ard. In the 
ca se of a writ ten obli ga tion, a plea by the deb tor that he has re paid the debt is not 
ac cep ted wit ho ut writ ten pro of, as wo uld be the ca se with a ver bal obli ga tion. Thus, 
for exam ple, an un der ta king, even if in the deb tor’s own handwri ting but not sig ned 
by wit nes ses, will be tre a ted as a ver bal obli ga tion, sin ce only pro perly writ ten, wit-
nes sed, and sig ned ob li ga tion car ri es a „vo i ce and con sti tu tes no ti ce.“ Ba va Ba tra 
175b. Elon 1975: 244. 
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’bru te’ and ’so cial’ facts, and then in bet we en ’so cial’ and ’in sti tu ti o nal’ 
facts, the re is so me sort of do cu men tal re a lity. Ha ving he re men ti o ned 
the do cu ment, let me tan gen ti ally in sist on the ma te rial (the pa per, the 
ink, the body of the text, or if you will, the so und, the pho ne me, the ma-
te ri a lity of the sig ni fi er, the body of one ma king it – an in sight for which 
we do not need Sa us su re or Der ri da, rat her any sto ic is eno ugh, for exam-
ple Vi tru vi us). Na mely, bet we en, on the one hand, the vir tual re a lity of 
the law or cer tain ru les (a spa ce in which a usu ally small gro up of pe o ple, 
cer ta inly em po we red or pro tec ted by so me aut ho rity [or mo re pre ci sely 
pro tec ted by we a pons], im po ses an in sti tu ti o nal re a lity on ot hers [or on 
all] by con struc ting [for mu la ting, de sig ning] the text of the law or ru les) 
and, on the ot her hand, va ri o us sta te ments of ten read (or ut te red) by a 
rab bi, pri est, lawyer, of fi cer or ste war dess, or el se a mo ney bill, pro perty, 
mar ri a ge, or a dec la ra tion of the type ’This is my ho u se’ – that is, bet we en 
the se two ’re a li ti es’ the re is a so-cal led „writ ten re cord.“ This is the char ter 
which cre a tes a le gal per son or cor po ra tion, a de ci sion of the go ver nor to 
is sue bills of this spe ci fic de sign, a re cord, a birth cer ti fi ca te, mar ri a ge 
li cen se, le a se, con tract, pro of of ow ner ship, etc. I do not ha ve to dec la re 
„This is my ho u se,“ nor say „I am mar ried to So nia,“ to only then cre a te 
the right to the ho u se „be ca u se the right only exists by col lec ti ve ac cep-
tan ce.“ The pos si bi lity to do cu ment what I say when I say that „This is my 
ho u se,“ to show my pa pers, my ID, dri ver’s li cen se, to de mand that the 
lawyer show me the ar tic le in the law that al lows the cre a tion of a cor po-
ra tion, or the em ployer the de ci sion ba sed on which I am be ing let go – is 
pa ra mo unt for the cre a tion of in sti tu ti o nal re a lity. But not suf fi ci ent. The 
sen ten ce „our mar ri a ge exists only on pa per“ (I am not su re whet her this 
sen ten ce works in En glish; this is what it wo uld be in Ger man. „Wir sind 
nur noch auf dem Pa pi er ver he i ra tet“) marks that our cur rently re la ti on-
ship is not in har mony by the con tract we sig ned, and that our mar ri a ge 
is not worth the pa per it is writ ten on. One of the main cha rac te ri stics of 
the in sti tu tion, which Hu me dif fe ren ti a tes from and op po ses to the con-
tract (law) – apart from that the in sti tu tion, un li ke the con tract, sup po ses 
the exi sten ce of a third party (that is the pos si bi lity that so me o ne el se 
join, a sen se in which the in sti tu tion im pli citly co unts everyone in, ex-
clu des no one, and ul ti ma tely as su mes that the re is not hing out si de the 
in sti tu tion), and that the in sti tu tion is co er ci ve be ca u se for med by va ri o-
us tran sfor ma ti ons of vi o len ce and for ce – is its ar ti fi cial na tu re, as well as 
the pos si bi lity of in cor po ra ting law in to a gro up or tying a col lec ti ve to get her. 
The fact that the pa per (the mar ri a ge cer ti fi ca te), as a do cu ment, is not a 
strong eno ugh glue to ke ep a co u ple in lo ve – af ter all, ne it her is the on ce 
upon a ti me per for med ce re mony in which we pro mi sed to ha ve and to hold 



22

PETAR BOJANIĆ  REAL IN STI TU TION. DO CU MENT AND RE A LISM

one anot her – do es not ex clu de the in sti tu ti o nal fact that our mar ri a ge still 
exists. Then the qu e sti on im plied by the „nor mal lit tle words ’real’“ (and 
which are not nor mal at all; cf. Austin 1962: 62–78) in the ti tle and sub-
ti tle of this pa per (’real’ and ’re ally’) re gards the exi sten ce of the in sti-
tu tion of mar ri a ge that exists only on pa per, that is, the sta tus of the 
do cu ment wit hin the in sti tu tion. Do we ha ve a real mar ri a ge (or a fac tual 
mar ri a ge) be ca u se we are not di vor ced, or is the do cu ment the so ur ce of 
re a lity and then the in sti tu tion? In ot her words, do es the do cu ment in-
sti tu ti o na li ze, or are we in fact, re ally se pa ra ted, we co uld say or ga ni cally 
se pa ra ted, and to get her on pa per only? (Cf. Hod gson: 1999 and furt her) 
This is a to ugh and com pli ca ted qu e sti on, and I im me di a tely ha ve two 
as so ci a ti ons: first, that only so met hing that exists in ti me7 (this be ing 
one of the cha rac te ri stics of the in sti tu tion, as so met hing man ma de and 
on the ot her si de of na tu re or God), and dec li nes in ti me is real (mar ri a ges 
dec li ne in ti me, do they not?); and se cond, a qu o te I ha ve ta ken from Tony 
Law son’s bo ok Eco no mics and Re a lity, and chan ged it slightly: „No re a lity, 
ple a se. We’re phi lo sop hers!“ (Law son 1997: 12)8 The first op tion is that 
an in sti tu tion is real if and only if it can be do cu men ted, that is to in sti-
tu ti o na li ze (I cho se the verb) me ans in fact to pu blish or furt her at tach 
do cu ments (a synonym for do cu men tum or its pro totype, is in stru men-
tum [a sta te ment ma de pu blicly, or in the pre sen ce of a few wit nes ses]; 
in a dif fe rent con text, do cu men ta tion is not hing ot her than ar gu men ta-
tion), that the in sti tu tion be co mes an in sti tu tion if it is con stantly in the 
pro cess of in sti tu ti o na li zing or do cu men ting. To de fend this first op tion, 
it se ems ne ces sary to me to show that a gre a ter tran sfer or di stri bu tion 
of pa per (do cu ments) bet we en part ners, cer ta inly ma kes the mar ri a ge 
not only on pa per. The mo re in vo i ces, bills, re ce ipts, tax dec la ra ti ons, 
etc., – the mo re do cu ments, the mo re lo ve.

Re a lity is thus en su red by the pro duc tion and pro li fe ra tion of do cu ments, 
and the ir col lec ting.

In sec tion 5.1.1 ’Do cu ments,’ of the bo ok Do cu men ta li tà, Fer ra ris wri tes:

The de ta i led exa mi na ti on of the phe no me no logy of the in sti tu ti o nal 
and so cial dif fe ren ce se ems to me to be of so mew hat less im por tan ce 
than a sub stan tial po int that re ve als the ro le that so cial re a lity, and 

7 This de ter mi na tion of the „real“ is con struc ted by Ni co lai Hart mann, and used 
the re af ter by Ot ta We in ber ger and Neil Mac Cor mick, or to day by Mas si mo La Tor re. 
Na mely, 80 years ago, ne arly 500 ki lo me ters from he re, in the city of Hal le, Hart mann 
holds his fa mo us ple nary lec tu re in Kant-Ge sellschaft „Zum Pro blem der Realitätsge-
gebenheit“ (28–29 May 1931). 
8 The ori gi nal qu o te is „No re a lity, ple a se. We’re eco no mists!“ and is ta ken from The 
Ti mes Hig her Edu ca tion, from 25 March, 1994.
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even mo re so in sti tu ti o nal re a lity, ha ve in do cu ments. Thus the the ory 
of so cial ob jects, and the ir spe ci a li za tion in to in sti tu ti o nal ob jects, 
na tu rally de ve lops in to the the ory of do cu ments (Co sì, una te o ria de-
gli og get ti so ci a li, e del la lo ro spe ci a liz za zi o ne in og get ti is ti tu zi o na li, 
evol ve na tu ral men te in una te o ria del do cu ment) (Fer ra ris 2009: 298).

It se ems to me that this phra se „Fe no me no lo gia dell’is ti tu zi o na le“ or 
Phe no me no logy of the In sti tu ti o nal (in sti tu ti o na lity or in sti tu tion) Fer-
ra ris men ti ons only on ce in his texts, and that it is very ap pro pri a te for 
me to in sists on ce again on so me dif fi cul ti es we ha ve with the word or 
the fi gu re ’in sti tu tion’. The re fo re, my in tent is two fold: on the one hand 
I wo uld li ke to cla im, aga inst Fer ra ris and with Se ar le, that the the ory or 
phe no me no logy of the in sti tu tion (Se ar le men ti ons the „on to logy of the 
in sti tu tion“ or the „on to logy of the cre a tion of the in sti tu tion,“ [Se ar le 
2009: 252]9 „in sti tu ti o nal phe no me non“ or „in sti tu ti o nal phe no me na“ 
[Se ar le 2006: 23]) is al ways the most im por tant task in the con struc tion 
of so cial on to logy, even tho ugh the the ory of the in sti tu tion is „still in 
pro gress,“ or „still in its child hood“ (Se ar le 2005: 22). Along the way, 
I wo uld li ke to try to po int to the im por tan ce of vi o len ce (and po wer) 
and vi o lent stra te gi es du ring the cre a tion and ma in ta i ning of in sti tu ti ons. 
It is in te re sting that both Hus serl’s and Se ar le’s pro ject is mar ked with a 
com mon re si stan ce to wards the writ ten lan gu a ge, even tho ugh we find 
in both of them a sketch of a very ti mid do cu men ta li tà: with Se ar le it 
is the idea of „of fi cial do cu men ta tion“ and in Hus serl „der Auswe iss“ 
(cer ti fi ca tion). A hun dred years ago, Hus serl has the sa me pro blem with 
mu tual re cog ni tion or col lec ti ve re cog ni tion. He re is his sug ge stion:

How did this be ing a Ma ster / Ser vant (He rr-und-Di e ner sein) at all 
hap pen? I no ti ce Jo hann, my ser vant. In this way, I do not no ti ce him 
yet as a ser vant, if we can use the word „no ti ce“ at all. It is mo re a re-
gi stra tion (Auswe i sung), a „ful fil ling“ (Erfühllung). Ho we ver, the re-
gi stra tion (cer ti fi ca tion) (Auswe is) is gi ven in the cer ti fi ca te B, ac cor-
ding to which he is ready to fol low my will in re gards this or that 
ac tion, ready to exe cu te a cer tain task to which he is com mit ted, such 
that this cer ti fi ca te is ba sed simply in that Jo hann, in exe cu ting my 
or der, is su bject to me.10

9  „I ha ve not ven tu red far on the su bject of imi ta tion in The Con struc tion of So cial 
Re a lity be ca u se it did not ha ve a cen tral pla ce: I was not lo o king to show how new 
in sti tu ti ons are born by imi ta ting old ones, but rat her to de ter mi ne the on to logy of 
the cre a tion and su sta i ning of the se in sti tu ti ons“ (Je me su is peu éten du sur le su jet 
de l’imi ta tion dans La con struc tion de la réalité so ci a le par ce qu’el le n’y te na it pas une 
pla ce cen tra le : je ne cher cha is pas à mon trer com ment na is sent de no u vel les in sti tu-
ti ons par imi ta ti ons des an ci en nes, ma is plutôt à déter mi ner l’on to lo gie de la création 
et du ma in tien de ces in sti tu ti ons). Se ar le 2009: 252.
10 „Wie kommt di e ses He rr-und-Di e ner-sein zur Ge ge ben he it? Ich neh me Jo hann 
wa hr, me i nen Di e ner. Da mit neh me ich ihn noch nicht als Di e ner wa hr, wenn man 



24

PETAR BOJANIĆ  REAL IN STI TU TION. DO CU MENT AND RE A LISM

And not only that. Two short ap pen di ces aut ho red by Hus serl a hun dred 
years ago and de di ca ted to so cial on to logy and to the com mu nity and 
norms are in cre dibly con ver gent with Se ar le’s in ten ti ons. We can say 
wit ho ut re ser va tion that the se ap pen di ces are a pre ci se sketch of Se ar le’s 
long term ef fort to con struct a new so cial and po li ti cal on to logy.11 On the 
ot her hand, I am in te re sted in the im por tan ce of Fer ra ris’ the ory of do-
cu ments or do cu men ta tion for the ma king of in sti tu ti ons or the in sti-
tu tion, but al so for the con struc tion of a new the ory of the in sti tu tion, 
which is our main goal, I think. Thus by an swe ring the qu e sti on in the 
sub-he a ding of this pa per, „do es to in sti tu ti o na li ze“ mean in fact „to 
do cu ment“, my in ten tion is to un der stand Fer ra ris’ pro ject first as a ne-
ces sary ad di tion to, and as that which lacks in the on to logy of John 
Se ar le (or Ba rry Smith12), on mul ti ple dif fe rent le vels (the most im por-
tant be ing that the do cu ment in ten si fi es the nor ma ti ve ef fect of the use 
of lan gu a ge be ca u se it con ta ins ex pli cit ness and sta bi lity – that it is gi-
ven on ce and for all) (Fer ra ris 2009: 183). But al so, I wo uld li ke to ar gue 
that in the fu tu re this pro ject co uld „in cor po ra te“ the se sa me fa mo us 
the o re ti cal at tempts, which pre ce de it. In par ti cu lar I wo uld li ke to ar gue 
that the fu tu re of this pro ject is in po li ti cal and le gal the ory, in the un-
der stan ding of the gre at and truly „ul ti ma te in sti tu ti o nal struc tu res.“ 
Fer ra ris, as the in he ri tor and con tri bu tor to the gre at pro ject of Paul 
Otlet (Mun da ne um), sur pas ses „the go vern ment as the ul ti ma te in sti-
tu ti o nal struc tu re“ (Se ar le 2007: 96; Se ar le 2010: 161), and puts in the 
pla ce of the sta te – Euro pe and la Cité mon di a le.13

das Wort wa hr neh men hi er ge bra uc hen kann. Es ist Auswe i sung, „Erfüllung“. Nun, 
der Auswe is li egt in der Aner kenntnis des B, dass er ge willt ist, me i nem Wil len hin-
sic htlich der und der Le i stun gen zu fol gen, dass er ge willt ist, die und die Ver pflic htun-
gen, die er über nom men, aus zuführen, und even tu ell ein fach da rin, dass er in der 
Ausführung me i nes Be fehls eben er we ist, dass er sich mir in di e sem Sinn un te rord net.“ 
(A und B, He rr und Di e ner) Hus serl 1973: 104.
11 Ibid. The ti tles of ap pen di ces XVI II and XIX in the ori gi nal are: „Die Ge ge ben-
he it kon kre ter so zi a ler Gegenständlichkeiten und Ge bil de und fie Klärung auf sie 
bezüglic her Be grif fe. So zi a ler On to lo gie und de skrip ti ve So zi o lo gie“ and „Ge me in-
schaft und Norm“ (98–107).
12 Smith ad mits Fer ra ris’ en ga ge ment, even if he do es not fully un der stand him 
and asks for ad di ti o nal ex pla na ti ons. Se ar le men ti ons the do cu ment or „of fi cial do-
cu men ta tion“ only a few ti mes, alt ho ugh in his last bo ok for the first ti me he the ma-
ti zes the im por tan ce of wri ting in so cial on to logy. The re si stan ce to the im por tan ce 
of do cu ments is li kely the re sult of de ca des-long an ta go nism (in clas sic John Wayne 
style) of An glo-Sa xon phi lo sop hers to wards a the ory of the text and wri ting by French 
phi lo sop hers, that is, to wards Jac qu es Der ri da (or in tel lec tual non sen se à la Der ri da), 
one of Ma u ri zio Fer ra ris’ main in spi ra ti ons. 
13 „The in sti tu tion, says Paul Otlet, is a free gro u ping of for ces of the will, a fe-
de ra tion of or ga nisms, a union of na ti o nal and in ter na ti o nal as so ci a ti ons.“ Otlet 
1989: 417.
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Let me re turn to the be gin ning on ce again. „Do es ’to in sti tu ti o na li ze’ in 
fact mean to ’do cu ment’, to di stri bu te and add do cu ments, or to for ward 
and tran sfer do cu ments?“ Mo re pre ci sely, is the do cu men ta li tà a par ti-
cu lar pro to col that can brid ge and se cu re (ease) so cial ob jects in to in sti-
tu ti o nal ob jects? Is the in sti tu tion ma de in this way? If we say that so met-
hing (a fact, for exam ple) is very well do cu men ted, are we wit hin the 
spa ce of the in sti tu tion or in sti tu ti o nal facts? It se ems to me that qu e sti ons 
con struc ted in this way co uld to a gre at ex tent su it the con text and rhythm 
of Se ar le’s ex po si ti ons and his re gi me of use of ar gu ments. Ex clu si vely 
when he spe aks of the in sti tu tion, Se ar le not only has no in ten tion of 
analyzing the or di nary use of the word ’in sti tu tion’, but do es not even find 
it im por tant whet her what he spe aks of when he talks abo ut the in sti tu-
tion has anything to do with in sti tu ti o nal re a lity. So re gar dless of Se ar le 
be ing most in te re sted „in get ting at the un derlying glue that holds hu man 
so ci e ti es to get her“ (Se ar le 2005: 18; Se ar le 2006: 27–28), to at all be gin to 
think the in sti tu tion, ac cor ding to Se ar le, it is ne ces sary to un der stand 
that the in sti tu tion do es not „con strain pe o ple as such,“ but pro du ces new 
po wer re la ti ons: in sti tu ti ons are ena bling be ca u se they cre a te (de on tic) 
po wers or hu man po wer, and „that in sti tu ti o nal struc tu res cre a te de si re-
-in de pen dent re a sons for ac tion“ (Se ar le 2005: 10–11; Se ar le 2009: 48), that 
„the cre a tion of an in sti tu ti o nal fact is thus the col lec ti ve as sig nment of 
a sta tus fun ction“ (Se ar le 2005: 22), that the in sti tu tion of lan gu a ge is at 
the sa me ti me the fo un da tion of all ot her in sti tu ti ons (Se ar le 2010: 110), 
etc. Two re marks: the po si tion that the in sti tu ti o nal struc tu res cre a te 
de si re-in de pen dent re a sons for ac tion do es not ha ve to be cor rect, and 
es sen ti ally do es not, for exam ple, re spond to the first fa mo us at tempts at 
the ma ti za tion of the in sti tu tion in Hu me, and the re la ti on ship bet we en 
in stinct and in sti tu tion. Can se xu a lity not be sa tis fied wit hin mar ri a ge, 
or greed wit hin the in sti tu tion of pri va te pro perty?

The se words too, in he ri tan ce and con tract, stand for ide as in fi ni tely 
com pli ca ted; and to de fi ne them exactly, a hun dred vo lu mes of laws, 
and a tho u sand vo lu mes of com men ta tors, ha ve not been fo und suf-
fi ci ent. Do es na tu re, who se in stincts in men are all sim ple, em bra ce 
such com pli ca ted and ar ti fi cial ob jects, and cre a te a ra ti o nal cre a tu re, 
wit ho ut tru sting anything to the ope ra tion of his re a son?

But even tho ugh all this we re ad mit ted, it wo uld not be sa tis fac tory. 
Po si ti ve laws can cer ta inly tran sfer pro perty. It is by anot her ori gi nal 
in stinct, that we re cog ni ze the aut ho rity of kings and se na tes, and mark 
all the bo un da ri es of the ir ju ris dic tion? Jud ges too, even tho ugh the ir 
sen ten ce be er ro ne o us and il le gal, must be al lo wed, for the sa ke of 
pe a ce and or der, to ha ve de ci si ve aut ho rity, and ul ti ma tely to de ter mi ne 
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pro perty. Ha ve we ori gi nal in na te ide as of pra e tors and chan cel lors and 
ju ri es? Who se es not, that all the se in sti tu ti ons ari se me rely from the 
ne ces si ti es of hu man so ci ety?

All birds of the sa me spe ci es in every age and co un try, bu ilt the ir nests 
ali ke: In this we see the for ce of in stinct. Men, in dif fe rent ti mes and 
pla ces, fra me the ir ho u ses dif fe rently: He re we per ce i ve the in flu en ce of 
re a son and cu stom. A li ke in fe ren ce may be drawn from com pa ring the 
in stinct of ge ne ra tion and the in sti tu tion of pro perty (Hu me, in ter net).

The se cond re mark co uld even tu ally al so fol low from the first one, and 
co uld be sub stan ti a ted by so me of Hu me’s tho ughts. It con cerns the re-
la ti on ship of in sti tu ti ons and Bru te For ce, which Se ar le de ve lops and 
con ti nu o usly edits in la ter years as part of his thin king abo ut po wer. It 
se ems now that the ori gin of this pro blem can be fo und in Se ar le’s di sco-
very that the re exists the so-cal led ex tra-lin gu i stic in sti tu tion, and which, 
du ring his last years and en dless ex pla na ti ons and cor rec ti ons, he ma na ged 
to ma ke yet mo re com pli ca ted. That is to say, in thin king abo ut per for-
ma ti ves as dec la ra ti ons, Se ar le dif fe ren ti a tes ex tra-lin gu i stic dec la ra ti ons 
„such as adjo ur ning the me e ting, pro no un cing so me body man and wi fe, 
dec la ring war, and so on – and lin gu i stic dec la ra ti ons – such as pro mi sing, 
or de ring and sta ting by way of dec la ra tion“ (Se ar le 2002: 170). The se non-
-lin gu i stic ca ses Se ar le na mes as pro totypi cal of dec la ra ti ons and the ir 
main cha rac te ri stic is that they are not de ri ved from se man tics. In a well-
-known exam ple, which Se ar le qu o tes se ve ral ti mes in dif fe rent pla ces 
and in dif fe rent ways, a man can di vor ce his wi fe by ut te ring three ti mes 
the sen ten ce „I di vor ce you.“ The di vor ce will in cer tain Mu slim co un tri es 
ac tu ally ta ke pla ce, says Se ar le, be ca u se spe ech acts in the se ca ses are 
de ri ved from le gal or the o lo gi cal po wers (Se ar le 2002: 171). Po wer or 
po wers is a word, which is used he re per haps for the first ti me in this way, 
whe re as re cently, as we know, many of Se ar le’s texts are or ga ni zed aro und 
that word or words for ce, vi o len ce or con stra int. It might be im por tant 
that what Se ar le na mes as po wer or ex tra-lin gu i stic dec la ra tion, co uld 
al so be na med a do cu ment. War has been dec la red be ca u se the de ci sion 
was re ac hed and the dec la ra tion dis patched to the ot her si de, the me e ting 
was su spen ded be ca u se so me o ne holds a war rant, a pi e ce of pa per, and 
exer ci ses an aut ho rity, whi le the pro ce du re of re pe ti tion of the sen ten ce 
„I di vor ce you,“ is in fact a qu o te fo und in co di ces and re li gi o us ru les of 
so me Mu slim mi no ri ti es and tri bes. For war to be dec la red and of co ur se 
be gin, it ne ces sa rily ne eds to be writ ten down so mew he re. So, what 
Se ar le in this pla ce na mes „po wer(s)“, in fact co mes from the do cu ment 
and the con sent that pre ce des the lin gu i stic dec la ra tion, and in a sen se 
even in sti tu ti ons in ge ne ral. What will be a new pro blem, which he re 
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ought to re main asi de, is that even so-cal led spe ech acts, which are de ri ved 
from se man tics (pro mi sing, or de ring, sta ting, etc.), co uld al so fol low from 
va ri o us col lec ti ons of ru les and laws, and ha ve a do cu men tary ori gin.

Se ar le’s re con struc tion of the term po wer, which is in the be gin ning set 
in a sort of ex tra-lin gu i stic or pre-lin gu i stic sphe re – me a ning that the re 
is so met hing which has a non-lin gu i stic or non-lin gual po wer to in sti tu-
ti o na li ze – con ta ins two si mul ta ne o us pro ces ses. Se ar le first in tro du ces 
se ve ral new con cepts (bac kgro und, aut ho rity, po li ti cal po wer, po li ti cal 
on to logy), which ought to sof ten and set asi de the con si de ra ti ons of the 
ori gin of so cial facts and in sti tu ti ons. For ce or vi o len ce fo und in the fo un-
da ti ons of aut ho rity and in sti tu ti ons, which Hu me talks abo ut („Ti me and 
cu stom gi ve aut ho rity to all forms of go vern ment, and all suc ces si ons of 
prin ces; and that po wer, which at first was fo un ded only on inju sti ce and 
vi o len ce, be co mes in ti me le gal and obli ga tory“, Hu me 2010: 310), are dis-
pla ced el sew he re – in or der to pro tect in sti tu ti o nal po wer. As if Bru te 
For ce (or dif fe rent co er ci ve mec ha nisms and co er ci ve po wers which cha-
rac te ri ze the in sti tu tion it self) pro tec ted the in sti tu tion from it self. It 
se ems to be Se ar le’s un der stan ding – this be ing the se cond si mul ta ne o us 
ope ra tion – that the pro cess of in sti tu ti o na li za tion of so cial facts or the 
pro cess of tur ning so cial facts in to in sti tu ti o nal ones, can be se cu red if 
and only if the in sti tu tion pro tects it self from so me of its own dis loyal 
parts („many pe o ple lie, steal, and che at“). The fun ction of the po li ce and 
the mi li tary, who „pre sup po se the de on to logy rat her than be ing in con si-
stent with it“ (Se ar le 2010: 141–142), me a ning the fun ction of the thre at of 
for ce or a mo no poly on or ga ni zed vi o len ce, is de fac to to bre ak the re si-
stan ce of co un ter-in sti tu ti o nal ac ti ons, or ac ti ons which in them sel ves 
ha ve de si re-de pen dent re a sons. On this se cond le vel, or from this se cond 
per spec ti ve, what wo uld con sti tu te the so ur ce of po li ce or mi li tary po wer?

I am not su re that all the uses and wan de rings of the term „po wer“ in 
the con struc tion of Se ar le’s ar gu ment can be ex pla i ned with pre ci sion. 
Ho we ver, I am con vin ced that the in tro duc tion of „the do cu ment“ or 
Fer ra ris’ do cu men ta li tà co uld strengthen this ar gu ment, and per haps 
bet ter de fi ne Se ar le’s real in ten tion. In that vein, alt ho ugh Se ar le ana-
lyzes cer tain texts by Mic hel Fo u ca ult in his la test bo ok (un for tu na tely 
not the ones which ex pli citly re gard the in sti tu tion) (Se ar le 2010: 152–155), 
Se ar le’s po si tion is en ti rely op po sed to Fo u ca ult’s. Se ar le is fo re most in-
te re sted in the po wer of the in sti tu tion or the po wer which fo unds the 
in sti tu tion, and which the in sti tu tion then di stri bu tes pre ven ting and 
abo lis hing any co un ter-in sti tu ti o nal ele ments. In con trast, Fo u ca ult, in 
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or der to analyze in sti tu ti ons, in sists on star ting from po wer re la ti ons that 
pre ce de the fi eld of the in sti tu ti o nal, and on re si sting the in sti tu tion 
(„Soyons très an ti-in sti tu ti on na li ste“):

In qu e sti on is not the im por tan ce of in sti tu ti ons in po wer re la ti ons. 
But rat her to sug gest that in sti tu ti ons sho uld be analyzed star ting 
from po wer re la ti ons, and not the ot her way aro und; and that the se 
re la ti ons are to be fo und pri or to the se in sti tu ti ons, even when they 
ta ke hold and crystal li ze wit hin them (Fo u ca ult 2001: 1058).

As op po sed to Se ar le, with Fo u ca ult the re is no „ul ti ma te in sti tu ti o nal 
struc tu re,“ no spe cial or last in stan ce which pro tects and re gu la tes the 
pro cess of in sti tu ti o na li za tion. For Fo u ca ult, the analysis of po wer as re si-
stan ce to the in sti tu tion or in sti tu ti ons is re ally the only pro cess by which 
the in sti tu tion is in sti tu ti o na li zed. No in sti tu tion simply exists, but rat her 
the re is only the pro cess of in sti tu ti o na li za tion and en dless co di fi ca tion. 
It se ems li ke a good idea to me to de fi ne the sta te, which has a mo no poly 
on vi o len ce, and is ac cor ding to Se ar le the „ul ti ma te in sti tu ti o nal struc tu-
re,“ and the ab so lu te pa ra digm of po wer, as a col lec tion of do cu ments. The 
do cu ment, let us say with Fer ra ris that this is the do cu ment in the „strong“ 
sen se of the word (the con sti tu tion, for exam ple, be ing the first and last 
in a se ri es of such do cu ments), is fo und in a pla ce of po wer and is po wer. 
In that ca se, it se ems to me that we suc ceed in demystifying the sec ret 
re a son for aut ho rity and the ori gin of po wer which ca u se cer tain dif fi cul-
ti es in Se ar le’s ar gu ment, even if that le a ves us with a new and com pli ca ted 
task of re con struc ting the system and or der of do cu ments. The thre at of 
vi o len ce and vi o len ce are pos si ble be ca u se the re is a do cu ment, which 
li mits that vi o len ce, and at the sa me ti me, a do cu ment can be re con struc ted, 
chan ged and we a ke ned with anot her do cu ment. The right of a sta te to 
se ces sion, the in te gra tion, for exam ple, of the Bul ga rian sta te in to the 
Euro pean Union, or per haps an in te gra tion of the USA in to a world sta te, 
is a do cu men tary ga me. In the text „What is an in sti tu tion?“ Se ar le men-
ti ons the do cu ment as an ad di tion to, but not as a con di tion or bac kgro und 
of any de on to logy. This is pre ci sely the pro blem.

But the de on tic po wers stop at the po int whe re the lar ger so ci ety 
re qu i res so me of fi cial do cu men ta tion, they lack full de on tic po wers. 
Col lec ti ve re cog ni tion is not eno ugh. The re has to be of fi cial re cog-
ni tion by so me agency, it self sup por ted by col lec ti ve re cog ni tion, 
and the re ha ve to be sta tus in di ca tors is sued by the of fi cial agency 
(Se ar le 2005: 15).

The in suf fi ci ency that Se ar le spe aks abo ut, re fers to the dif fi cult tran sfor-
ma tion or tran sfer of a so cial fact in to an in sti tu ti o nal one. To re in for ce 
or sta bi li ze col lec ti ve re cog ni tion (it se ems to me in sti tu ti o na li za tion is 
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pre ci sely this pro cess), it is ne ces sary to de fac to ’draw’ or ’ex tract’ (or 
ac ti va te) the do cu ment from so me, in this ca se, third pla ce. This emit ting 
of the do cu ment or its tran sfer from pla ce to pla ce, co uld be ex pla i ned 
with a sort of spe cifying of the so cial, which in turn is the un con di ti o nal 
con di tion of any in sti tu ti o na li za tion.

Pri mlje no: 17. ma ja 2014.
Pri hva će no: 20. ju na 2014.
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Pe tar Bo ja nić
Stvar na in sti tu ci ja. Do ku ment i re a li zam.

Ap strakt
Bez ob zi ra na to što upo tre blja vam ne ke tek sto ve Ser la, Fe ra ri sa, Smi ta ili De 
So toa (kao i je dan ne ta ko dav ni pri go vor i kri ti ku Ser lo ve po zi ci je i nje gov 
od go vor), mo ja na me ra uop šte ni je da po no vim ne kim dru gim re či ma ne či ju 
po zi ci ju ni ti da je do ve dem u pi ta nje ili po pra vim. Na me ra mi je za sa da da 
po tvr dim po sto ja nje jed nog pa ra dok sa ko ji se ti če in sti tu ci je ili te o ri je in sti-
tu ci je (ili in sti tu ci o na li za ci je in sti tu ci je), bez ob zi ra što ga je Serl od ba cio 
(mi slim da u to me ni je uop šte uver ljiv), ko ri ste ći se Fe ra ri so vom te o ri jom 
do ku men ta. Da bih to ura dio, či ni mi se da ne u mit no mo ram da po kva rim 
i Ser lo vu i Fe ra ri so vu kon cep ci ju, po ku ša va ju ći, da i sam dam pri log jed noj 
no voj bu du ćoj te o ri ji in sti tu ci je.

Ključ ne re či: in sti tu ci ja, do ku ment, re a li zam, do ku men to lo gi ja, pi sa nje


