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1. - Some Assumptions

The question that | will deal with here is wheth® interpretation of the constitution in
a multicultural society has special characteristftigt another way, the issue is whether
being in a multicultural society is relevant when domes to interpreting the
Constitution.

This is a question conditioned not only by the amt@nce that may be given to
cultural pluralism but also by three problems. trirthere is the concept of
interpretation, second, the concept of the congirtuand third, the position taken as
regards the specificity or not of constitutionakempretation as opposed to legal
interpretation in general.

Various theories of interpretation exist. Here duld like to focus on two of
them; that which sees interpretation as an achofedge (the cognitive concept) and
that which sees it as an act of decision (the sta&ptoncept). The cognitive conception
of interpretation holds that to interpret meanslistover the meaning of a precept, that
is, verify its meaning. The skeptical view, by aast, holds that to interpret is to decide
the meaning, that is, attribute meaning to a text.

With regard to the constitution, a number of poss also exist. Once more, |
would like to focus on two of them; that which sdles constitution as representing a
commitment to identity and that which sees it @mmitment to plurality. For the first
of these positions, the constitution is a normaiiv&rument which establishes and
guarantees a substantive ethical and political madd with it a social conception

which represents an idea of the good life. For $keond of these positions, the
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constitution is a normative instrument which essilds a procedural ethical and
political model and with it a social view open tfferent forms of life.

Finally and with regard to the specificity of ctingional interpretation | would
also like to draw attention to two distinct positsp that which sees no difference
between constitutional interpretation and legagriptetation in general and that which
does see a difference. For those in the first grtup interpretation of the constitution
can be carried out and described on the same dsdeat of any other norm. For those
in the second group the constitution cannot berpnéted in the same way as other
norms.

Apart from that of its political importance, twogaments are frequently offered
in defense of the specific nature of constitution&trpretation. | will refer to them as
the indeterminacy argument and the situationatap lin the dark argument.

The situational argument refers to the superigitpm of constitutions with
regard to the legislative order. Constitutionstheebasic norms of legal systems, a fact
which, no doubt, influences their interpretationeyi that, unlike other norms, they do
not have a limiting normative framework of possibieanings. To put it another way,
while in the case of the legal interpretation ofms in general the interpreter always
has a normative frame of reference representetidganstitution, the interpretation of
constitutional norms lacks such a framework.

The indeterminacy argument is based on the vagsemeplurality of meanings
present in constitutional norms and highlights diféculties involved in using the two
basic tools available for legal interpretation engral; the literal and systematic criteria.
This being the case, other criteria such as hisswgial reality, spirit and final objective
come to the fore.

The arguments which support the specificity ofstiational interpretation have
at least three important, closely connected coresmps. The first has to do with
interpretative techniques, the second with arguatemat references and the third with
interpretative authorities.

With regard to interpretative techniques, critexidich are difficult to describe
as being purely legal become relevant in the iméeghion of the constitution because of
its position with regard to legislation in gener8ome examples are spirit, final
objective, proportionality and attention to consemges. Each of these techniques

utilizes ethical and political arguments.



With regard to augmentative references, all intgiive decisions involve
adopting a point of view or theory on the consiitatand rights as these are the
material contents of this norm.

Finally, the question of who ought to be the ipteter is a fundamental question
for the interpretation of constitutions. The dissioa related to this issue is currently
being developed on the basis of the adoption dereai utilized in area of norm
production. | will call these criteria that of iniality and that of interest.

In general terms what the criteria of impartiatiigmands is that the interpreting
organ be characterized precisely by its “impatialiThis approach naturally reduces
the extent of the indeterminacy problem and dethesexistence of discretionality in
the interpretation of the constitution. All of thiends to favor the selection of a judicial
organ to be the authorized interpreter of the Guangin. The criteria of interest, for its
part, demands that the authorized interpreter b&nd@rested” body. This approach
naturally emphasizes the indeterminate charactdreohorms and affirms the existence
of interpretative discretionality. It also holdsathn constitutional questions there is no
possibility of impartiality (some even claim thats undesirable) and that as what are in
play are ethical and social questions the mattghbto be left in the hands of organs
that have some sort of democratic legitimacy. Téagls to a view that what is required
Is an organ with some relationship with parliam@nmteven, in its most radical version,
the result of an election).

In any case, the discussion on the normative aityheind the adoption of one of
the aforementioned criteria will be conditionedcemmore, by the view taken on the
concept of the constitution and the theory of sgided.

With regard to the view taken of the constitutidimgth the commitment to
plurality and the commitment to identity will havefluence not so much on the
decision about who should interpret the constitubat rather on the criteria that should
be used in its interpretation.

The adoption of a view about rights, on the othemd, does produce a view on
who should interpret the constitution. And herésipossible to identify two different
conceptions of rights, one predominantly substhrdizd the other predominantly
formal.

The activity which consists of the developmentied meaning of rights in the
ambit of predominantly substantive theories isdistretional or perhaps better put, has

a very low level of discretionality. There is a sifie determinate content to a right



which excludes (or which should exclude) discredidy to any significant degree. This
means that the problem of the guarantee or betiterop assuring that the development
of the content of the right is correct, acquiresagimportance.

With regard to predominantly procedural theorighe activity of the
development of the meaning of rights has a highrekegf discretionality. The criteria
of morality (the rights) basically express proceurather than information or better
but, express no precise information on the contérttecisions. There is a significant
degree of discretionality and what is required geaelopment that sticks closely to the
appropriate procedure for understanding the rightsvhich there is no discretionality
or at least in which it is very low).

In relation to this problem these two types ofotlyeof rights may arrive at
identical conclusions but by different routes anéhwdifferent meanings. More
specifically, the problem of the guaranteeing ghts in both theories will be centered
on a judicial organ, though they will differ in thevay of understanding it and the
extent of its actions.

The predominantly substantial accounts of righitsyiew of the fact that they
believe that decisions have a correct contentt tgast that there is content that can be
directly excluded from them, hold that the guaraimg of rights (of criteria of moral
correctness) should be placed in the hands of gariml organ, a disinterested organ
which will not seek to falsify these criteria. Titeea of impartiality is, thus, projected
onto both the development of rights and their goize

This way of understanding impartiality and the Hiygdetermined content of
morality that goes with it usually leads to theagizing of judicial organs as the true
guarantors of moral correctness.

Predominantly procedural accounts of rights mago ahssume this idea of
impartiality though with different results. Theserts of conceptions, as has already
been mentioned, deny the existence of a corred¢enbfor decisions or better but, they
make the correctness of the decision dependenthenatherence to a series of
procedures and the maintenance of a proceduranvisi those rights which allows
them to have a variety of substantial contents.aR#gg, then, the question of the
guarantee, the idea of an impartial organ may nsese as long as it is directed
towards an analysis of the adherence to procedigralands. The idea of impartiality
thus extends itself not into the development ohtsggbut rather into their guarantee

within solely procedural limits.



The importance given to procedure and the scdotnration about contents in
predominantly procedural accounts usually leadt¢ceulogizing of a connection with
parliaments, a view that does not have to leatldaihdervaluing of a judicial branch of
government which respects democratic procedures \ahith controls how the
connection works in a way shaped by the procedtnitdria which characterize this
approach.

The procedural vision of rights involves the deef a series of limits on the
basis of which an evaluation of decisions may belenaHowever, this does not
constitute a barrier to the examination of the idisonal development of rights in terms
of their content. Given that this examination mbst based on a minimal set of
reference points regarding content then the quesifothe organ that is to carry out
becomes of vital importance. This position is chtazed by a defense of a democratic

composition of the judicial organ that guarantdé®seé rights.

2. - The Interpretation of the Constitution in a Multicultural Society.

| have tried to emphasize how, when we examine touness which affect the
interpretation of constitutions, we have to anstwer big questions; how to interpret
and who interprets?

Rights in constitutional systems function as ciateof validity for judicial
decisions, which means that the creation, inteapicet and application of law can only
be valid if it does not contradict their meaninghdve already made reference to the
problems that appear when an attempt is made &rgeaning to a norm of rights. As |
have also indicated, such norms, in spite of thigh degree of indetermination and the
various theories that exist regarding their ranggnot be considered to be empty
statements. They contain a nucleus of certainty tdanot be exceeded by the
interpreter and which must form part of any conimeptof rights, including
predominantly procedural ones. This nucleus ofapety is based on values and
principles like autonomy, Independence, liberty agality which, in spite of the
broadness of their content also establish minimwemahds for it. Rights, thus, as
ethical and political theory, bring with them maglef conduct which logically leads to
a restriction on other models based on other theofihe question now is whether these

restrictions may affect cultural practices.



The term “cultural practices” refers to a set ai@ns that form a significant way
of life for individuals and groups. The objectifiman of culture in the social ambit,
something that always happens when there is tajdwalism or multiculturalism, as
has already been pointed out, plays a similartaketheory of justice, ethics or politics,
just as theories of rights do. They even allow tméalk of a culture of rights and to
situate a model of cultural identity in this aml§represented by human dignity
understood in terms of rights). Reference to d#fércultural practices, in effect leads to
admitting the existence of a variety of normatigpartoires and ways of understanding
the world and social relations which differ amohgrhselves. To the extent that these
repertoires possess a normative dimension theypassess the features possessed by
various ethical and political theories involvedtims area. The special feature of these
repertoires lies in the way that they are justifiedrmally with reference to tradition.

The valuation of any culture (the same as any alloc political theory) will
arise as a consequence of our judgment of itsipeasctvith reference to human beings,
a judgment which will be based on a number of eefee points and which must take
into account the fact that the existence of thdiuoel is a result of the acceptance of
those practices which define it by a set of humeings.

The theory of rights, understood as a nucleusdghmty present in the different
conceptions of those rights, may be utilized a®iatpof reference in such a valuation
and based on its assumptions, conscious of the rtemme of independence and
autonomy, must open itself other models and integiamensions of other theories and
cultures. Attention to the cultural dimension a4, a demand on all theories of rights
that rise from the idea of the defense of the msusiect and wish to be coherent with
it.

Presented with a situation of multiculturalism theory of rights must maintain
a normative position, a position which implies mdpfor different cultures, for
different theories of justice and the equal autop@fmall human beings (respect for the
Other). This means that between the two modelbetbnstitution set out here it is the
pluralist one which best matches this theory dfitsgNone of this involves abandoning
the right to reject practices, theories or cukundich conflict with the basic elements
of the theory of rights nor positive discriminationfavor of subjects or groups deriving
from their being considered as moral subjects (aodso much because of their

belonging to a nation or culture).



The theory of rights cannot be monolithic in nat@and must be open, to the
largest degree possible to different theories amdt of view while examining both
their content and justification. This open charadaé rights is consequence of the
rational discussion of the content of various therin that discussion the argument of
tradition or any other that tries to justify a pree by appealing solely and only to
culture would appear to be out of place, at l@ashe first instance (that is, when we
discuss the “goodness” of the practice). This do@smean that the social dimension
lacks relevance in the context of the theory ohtsgbut rather that all normative
propositions must be justified by reasons.

All of this necessarily implies a minimum theory rghts. A theory of rights
that is open to other cultures, a culture of right is open to other cultures. This will
be achieved by incorporating the idea of dissenthe discourse of rights so that in
general terms respect for cultural difference ithimg more than the logical outcome of
the respect for difference that is an integral pathe correct manner of understanding
rights.

The interpretation of the constitution in a multioual society should thus make
possible, to the largest possible degree, theditogether of different forms of life
justified with arguments compatible with the poatak of autonomy, independence,
liberty and equality (which goes hand in hand wigspect for difference) as a
mechanism for the development of a dignified hurif@n These are the indispensable
reference points for this interpretation and sé¢ovanswer the first of the questions put
at the beginning of this section.

With regard to the second question about who shbeldhe interpreter, the
theory of rights based on the previous postulates the defense of a model of the
constitution based on commitment to pluralism nmestessarily be receptive to the fact
of multiculturality. And this is an even more debéning factor if one predominantly
adheres to a procedural view of rights. Based anpbsition and in consonance with
the defense of the criteria of interest in the tletacy of the deciding organ, the
presence of this pluralism in the deciding orgamsgt least the organs that select them,

must be advocated.



