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ABSTRACT

A Constitutional Study on Lawfulness of
Claim of limited unconstitutionality

- focusing on its relationship with constitutional
complaints on judgement of the court -

LEE SEUNGHOON
College of Law

The Graduate School
Seoul National University

Although the Constitutional Court of Korea, in its decision in
2012 (2012. 12. 27. 2011Hun-Ball?), allowed a claim of limited
unconstitutionality in principle, the Court still has determined some of
such claims to be unlawful, in light of the intent of the prohibition of
constitutional complaints on judgement of the court [Article 68(1) of
Constitutional Court Act]. It raises numbers of issues including: the
exact meaning of the prohibition; and the relationship between the
prohibition and the claim of limited unconstitutionality.

The Constitutional Court has the competence to determine the
subject of its decision, but the Court should not abuse it to prevent the
claim of limited unconstitutionality. A criteria of determining lawfulness
of the claim based on the prohibition of constitutional complaints on
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judgement, which the Court has employed, is inadequate for both
logical and policy reasons.

The aim of this thesis is to find a need of having a novel view
on lawfulness of a claim of limited unconstitutionality. For this purpose,
the thesis covers following: a analysis of the nature and substance of
constitutional review of statues; a comparative study on the
constitutional review systems in Germany, Austria, France and America;
and a newly proposed criteria of determining lawfulness of a claim of

limited unconstitutionality.

Keywords : a claim of limited unconstitutionality, the prohibition of
constitutional complaints on judgement of the court, a
criteria of determining lawfulness of a claim of limited

unconstitutionality
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