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Abstract

A Study on the Influence of Human
Rights Act 1998 on Judicial Review

in the UK

HAN SEONG-MIN
School of Law, Administrative Law
The Graduate School

Seoul National University

The United Kingdom has traditionally developed parliamentary
constitutional structures based on the parliamentary sovereignty and the rule
of law. This view of Dicey has justified the claim for judicial review as the
judicial control of the administration, but it had been criticized in terms of
remedies for individuals since the courts had been allowed to review
administrative decisions only in a passive and limited way.

with the system of the European Convention on Human Rights in the
latter half of the twentieth century had made it more clear that the judicial
review in the UK was lacking in terms of remedies. Although the UK
courts had attempted to meet the standards of the European Court of
Human Rights through the development of judicial precedents, there had
been a limitation since the judicial review system was based on the idea of

control of lawfulness, not of remedies for individuals. In 1998, the UK
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adopted the Human Rights Act 1998('HRA') and implemented the European
Convention on Human Rights in the UK.

HRA recognizes the written quasi-constitutional rights and provides
remedies, including the claim for judicial review, to individuals who are
infringed Convention rights from public authorities. The HRA judicial review
recognizes the infringement of rights itself as a ground of review, applies
the principle of proportionality instead of the traditional Wednesbury
unreasonableness as the standard of review, and makes use of disclosure and
witness examination more actively than before. The HRA judicial review
seems to have been strengthened in terms of the remedies for individuals
than the ordinary judicial review.

In the case of Korea, the remedies proceedings for administrative decisions
are formally divided into appeal litigation and constitutional petition and in
practice, the appeal litigation 1is virtually the only possible remedial
proceedings. But the consideration of constitutional rights in the appeal
litigation has not been sufficient yet. It is necessary to keep in mind that
the appeal litigation is not merely a proceeding to judge the infringement of
the statutory rights but also to judge the infringement of the constitutional

rights.
Keywords : Human Rights Act 1998, judicial review, European Convention
on Human Rights, parliamentary sovereignty, appeal litigation,

constitutional petition
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