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Abstract

A Case Study on Teleological Expansion
of the Claim of Reassessment

by later resons

Leem, Han-Sol
College of Law
The Graduate School

Seoul National University

Based on the fact that the trend of recent precedents relatively freely allow the
claim of reassessment by later reasons, not limited to reasons specified in
Framework Act on National Taxes and its enforcement decree, when there is
‘necessity of protection of taxpayer’s right’ and ‘actual reduction in an ability to
pay tax’, this study suggests increase of the possibility to use the claim of
reassessment by later reasons in the future when the economic circumstance
will be more complex, claiming that such position of precedents is right. It
seems that the position of precedents started from the judgement of Supreme
Court Case of 2013DU18810 decided on 2012. 11. 29, which admitted the
uncollectible caused by a debtor's bankruptcy as a reason of the claim of
reassessment by later reasons. The precedents admitted the claim of
reassessment by later reasons, on the basis of ‘necessity of protection of
taxpayer’s right’ and ‘actual reduction in ability to pay tax’, even if there are
no reasons specified in Framework Act on National Taxes and its enforcement
decree. Although there is an opinion that allowing the claim of reassessment by
later reasons only with the necessity of the system is an interpretation beyond
the limitation of a text, the precedent can be justified in terms of securing a

measure to protect tax payer’'s rights and fits for the purpose of the claim of
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reassessment by later reasons, which is to prepare remedies when a tax payer
loses an ability to pay a tax due to unexpected later reasons.

Chapter 2 gives general description of the claim of reassessment by later
reasons, attempts to analyze each reason and arranges cases in which Korean
precedents acknowledge the claim of reassessment by later reasons. Particularly,
this study mainly focuses on what position the precedent have in relation to the
reasons prescribed in Item 1, Clause 2, Article 45-2 of Framework Act on
National Taxes and Item 2 Article 25-2 of its enforcement decree. To the end,
the precedent made a judgment that widely acknowledged the claim of
reassessment by later reasons when there were ‘actual reduction in ability to
pay tax’ and ‘necessity of protection of taxpayer’s right’. In addition, the study
investigates that there are past precedents that could not be justified any more
in accordance with the current tendency of precedents.

In Chapter 3 and 5, the settlement principle of claims, obligations and the legal
principle of illegal income and how they are harmonized with the claim of
reassessment by later reasons are investigated. Chapter 6 and 7 review how to
increase the possibility to use the claim of reassessment by later reasons, based
on the tendency of precedents that allows teleological expansion of the claim of
reassessment by later reasons.

Particularly, Chapter 3 discusses whether the uncollectible is subject to the
claim of reassessment by later reasons and reviews the concept of the
settlement principle of claims, the relationship between the settlement principle
of claims and the uncollectible and interpretation of Clause 7, Article 51 of
Enforcement Decree of Income Tax Act. By allowing the claim of reassessment
by later reasons where there is no measure to protect a tax payer’s rights, such
as allowance for bad debt expense prescribed in Article 19-2, Enforcement
Decree of the Corporate Act, the precedents promotes the possibility to use the
claim of reassessment by later reasons as a remedy when a tax payer’s right is
infringed because of, for example, the lack of legislation.

Chapter 4 discusses whether reduction in sales amount becomes a later reason
of the claim of reassessment with regard to period taxation items such as a
corporate tax and reviews the meaning of timing of revenue and expense
recognition and whether to allow the claim of reassessment by later reasons in
a corporate tax. When protection of a tax payer’'s right is necessary due to a

later reason such as reduction in sales amount, which is not like allowance for
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bad debt discussed in Chapter 3, the position of precedents that allows the claim
of reassessment by later reasons can be justified to compensate the lack of
legislation. The ruling is important to the extent that it clearly states that major
tax is also subject to the claim of reassessment by later reasons. In addition,
we reviews issues associated with interpretation of Clause 3, Article 69 of
Enforcement Decree of the Corporate Act.

In Chapter 5, the precedent made in 2015, focusing on whether forfeiture or
collection can be a later reason of the claim of reassessment, is analyzed and,
particularly, discussion about illegal income develops. The precedent can have
positive assessment to the extent that it presents a possibility of a consistent
case theory, which is established on an actual ability to pay a tax from
‘generation of an ability to pay a tax’ to ‘reduction in an ability to pay a tax’,
in terms of ‘juridical illegal income’, as well as f‘illegal income by criminal
activities’, together with the precedent about a capital gain tax from sales of a
land located in a land transaction permission area. Particularly, the precedent
clearly states that ‘reduction in an ability to pay a tax in relation to illegal
income’ is subject to the claim of reassessment by later reasons. The precedent
expands the scope of subjects of the claim of reassessment by later reasons by
interpretation, together with the precedent about ‘uncollectible’.

In Chapter 6, this study reviews applicability of the claim of reassessment by
later reasons in the event that there is significant reason to doubt
recoverability of monetary account receivables. It is indicated that use of the
claim of reassessment by later reasons is more appropriate than deduction in a
stage of assessment on inherited properties proposed by precedents when it is
unlike to recover account receivables although they are not confirmed as the
uncollectible.

Chapter 7 investigates adjustment of transfer price and the claim of
reassessment by later reasons and reviews applicability of the claim of
reassessment by later reasons in Customs Act as a remedy because several
incompatibility issues between customs and national taxes in terms of
adjustment of transfer price have recently emerged. Like the case, applicability
of the special provision of general claim of reassessment under Customs Act
can be an issue. When a plaintiff voluntarily pay an additional corporate tax
without disposition of reassessment to increase customs by the head of the

customs office according to adjustment of a previous customs value, the special
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provision of reassessment according to adjustment of a customs value could not
applied because there is no disposition of the head of the customs office. Like a
precedent about reduction in sales amount caused by a lawful reason, the claim
of reassessment by later reasons should be allowed for adjustment of transfer
price in a certain event. In other words, a teleological broad interpretation of the
claim of reassessment by later reasons is applicable in terms of customs.

Chapter 8 summarizes issues described in previous chapters and proposes a
balanced legislative opinion because issues related to legal stability and burden
of tax administration could emerge when the position of precedents that widely

allows the claim of reassessment by later reasons is followed.

keywords : the claim of reassessment by later reasons, actual reduction in
an ability to pay tax and necessity of protection of taxpayer’s
right

student number : 2013-23337
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