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EAFGAY et FEAAS A Agol Be AL A

T tke Aol 23R Aol Edas WE BT o 4§ e

FQlo]l o Aulj-F&H3|ALe] WS gFdisiido]l A= A -
TEHIALY] M= AxY FAAH HAA, FE53) AL v A= G Sl
A3d = Aul-F53AHA

I. A

Zy= o] Al FES|APH A 5L A H-F &3] Ao B HEke] WHE
BAPH FEA YJHES 7= s, #delwe El rEshIE sk,
ofe ojulglt F-&% SlA] il 7|E duk A dFH S T3 dAS &)
71 % &k},
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AA dAg didsto] Auj-FEHEBAS o] Fo] S9HE= I ALY FHE
S AASL ol& Hel "HFE WAl &S] 98] Aul-E &3 AL
el x A WS gt ot MAew HYyE Y A E F
Aoz ddst A A HFsh7] g 2A A4S vde s AS &
oz sle=d, 2 EAQ JdWHHEZ 59 ZAE2HI EMCA %<k A
157 o]t} 115

7hH =4
=d FAHE& 71 - ol tf) 5} “A 379 (verbundene

Unternehmen)”°] 2= 895 Al&35t=d], 23714 #3 W& A15

ZHE A2227EA 9] FA A, A2912FY #3287 9] ZHE 1A 9
EAST. AllAH A= FY A2x274A4 = A7
ZAES HET g3 A9 dHE EAAEA
NEA o2 qFEsta 9l =8

c}.
st AR AHor 1 A
A A
E'_
o
=

AR e Ak 5 AuA o stol

o7 A& waTh AR *ZIE’OW A7 ool glo], AP

_%

E 93} st WA st Al (ex
ante) WolA Aalz dAH 219 dAE TFHste A5 el zAs
Aoz Aujs|ALe] F&E AL digk @eta AAS QA WS 3
Skth(rule based approach).11) & A w3 A7} F&HIJALE stola F4

SA} e o afFEFe S BASHSE 1§ AAe o9e %

(

0

N

A

115) &34 /3 & 3](2012), 299.
116) Hopt(2015), p. 10.
117) A7 &(2015), 549,
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FHES A £ Q7] AeAE mE e A Aol B o
A} AAE WEA A Frh= Aolth AuAke] oo e 2w

skl AQlol W7l delxlthi= HolA “dualist approach”#t3x F27| %=

(14) EMCA

EMCA %<2 A15% 714 H ¢ (Group of Companies)ol] #3F &S o}
= vhdste] Auj-FEH3AE sk Ak Part 1 Aol 1A, Part 2
Al - F &3 AL &, Part 3 AMISAL FFES, Part 4 TEHIA AFF
Fob A Bogkes AE oty F 17T 2w vhEsEATE o] S
A A o2 Rozenblum €12ol F&FS wWol wheka, 1 9l HUH, |l
nhRy,) olggloly, = AN & udFE yeke el g3dE st

t}.119)

71E APl 525 FAom Aul-FE3|Abe] ek WGl e}
24 s sk Aol olg ol vy AR 3Ael I diE
el oot

(7h) el o}

118) Antunes(1994), p. 31
Alekd A2 AP ZA4 © A

Abe] WHoll A Aa| A a1 AAE FFHo= A g ghE] A}
A B AFe] F& 3| Abe] ik Ak HOE <l
Abolo] EAslE FES WEH A 1ddE 538
2 H"]Fo] EA4 3} (Club des Juristes(2015), p
119) Conac(2016), p. 301.
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IAbH e 7ol o] FoAA A HAT olgole]  FAMHE WY
(CODICE CIVILE) A5 #15%ol st o] l=dl, #5532 ke of
g A e 1 3 Ao R T ASA A5 A9E “3|ALe
2 A1e} ZA (Capo IX Direzione e coordinamento di societa’)” 2% %%
Holvh webA 719 el #Ek qFAIZE 20049 19 1ol wEdk ole
glol 77 WMo w olFolxA A Aeltt,

(W) 4&

Qrol= Fhul FAbgel Au-FE el B T8l A EAHA
gront, slAbgel AR oA T AW AARH /Y 29 @
A2 wYd gol Aastts Zhelt REF o} Fa,10 20144
1% WIF Aol =rlof olFoihth oo met BEREAE, TFF
of oa A FFe] &, AWM oxbe] AAD WREAA LT

Aol % F&e AW-FEEHIA JEH 549 WAl =Y
A AAA dANE BF SRR =od AgAle] Bas Hd
A B FHANA GAA BES AdAY e O F7e) of
geje] mge A ol 2zhe] Apotviek s Ake] F& A o
& Auje] AEE stefstm o] wek F&aAL] BT Eafel o)
e BT AT WAl Z, F5F A AT Lol Aol

120) ol& o, {LIEHRI(1995), # i n)(1989) .
121) A= A3, A4 3z

- 44 - ___:rx_-‘! _CIJI 'I_
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122) ool #g AAg W& A =

123) 7 F(2015), 54™.

124) Hopt(2015), pp. 8-9.

125) Antunes(1994), pp.237-238.

126) Hopt(2015), p. 9; Adams v Cape Industries plc [1991] 1 All ER 929.
127) Mescher/Bondfield(2013), p. 3; Briggs v James Hardie & Co Pty Ltd
[1989] 7 ACLC &41; Australasian Annuities Pty Ltd (in lig) v Rowley Super
Fund Pty Ltd [2015] VSCA 9.
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FUA R, o) A EHTAY oA ARe P AT Az

o ®Aolm, olF #d AA AU E: 7 AT Ao Aw-FE

SAPEA ol SIS GlSE AEe] el Qb0 2 Fa
o

= A A fh

of miAe] Jbg AR B A E5HA A WA QA

130) 8 Z5HA EH(Forum Europaeum Corporate Group Law, Forum
Europaeum Konzernrecht, Forum europaecum sur le droit des groupes de
sociétés)2 1992\d Tyssen Foundation®] A4 A9 ol#] Peter Hommelhoff,
Klaus J. Hopt, Marcus Lutter, Peter Doralt, Jean Nicolas Druey, Eddy
Wymeersch & 642 FAY HAE7FEe] FAlol Hol 4% AFamolt). o
£ oW 7|zt AX FY A= dEvtEHS @Y 7‘3_?%%— HpEl o & 1998
ol a2FHAe thah =g Y Ads @& HuAE Ihsidit. 5
SIAMH (53] ZAEH)Y tH7F 9o, L2Egol, A9 9 Ydds=o At
2 TR, 1 A BaAe A BE VS 9 3‘3“] 5o AFA7t
she & FdAel  Zgk A 52 HuAd AL v FH(Forum
Europaeum(2000), p. 184).

131) Forum Europaeum(2000), p. 184.
132) Awi-F53)AF AdAe] A4 AFAHR
A W&, A2 5 HAT FEIA
tHForum Europaeum(2000), pp. 191-194).
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A, 534k 2935 BE A5 vhdsdv. 1A, aaF5ol
P
DTTT

investigation) A= =< Aetaslsdth.
UAA, FE3ALY] @A B T
(Insolvency Act of 1986)°] =3+ wrongful trading H¥&lo FE33
T}.136)
oAX A, AujSAE FE 3|4 A
of ARS B3 Afol Auj3|rte] 553 Aos S3 dA
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»
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H
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©
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133) Forum Europaeum(2000), pp. 206-207.

134) Forum Europaeum(2000), pp. 217-225. tF& 3JAle] A S dA 7& 9]
Al FASEH REEA] Um A =5 EFA] AR dgid] IS E Al
o3t = 2 o] B3} (mandatory offer) &} th.

135) Forum Europaeum(2000), pp. 225-232.

136) H-=7F A3l o]F o AEA HI FXE HEAHEL z7] ogeHy, F
3| AkeL A S|A7E FAlO] FAS A= A e olu FH3F A A=
sk A BES Aoz FEH3|AS] @A A &S d7Eske Al 3] AL
o 713594 59 7}%*301 wolx| 7] wjiEd H o] ZHE A H(vicinity
of insolvency)dll Al A v 3|ALe] 95 FASE Bo] A= 7MY Fa3
7] wj & o] th(Forum Europaeum(2000), pp. 245-257).

137) Forum Europaeum(2000), pp. 232-234.
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3. A AE7F 2§ 2uA

A HAE7F 2w Rads 719A
(Chapter V. Groups and Pyramids)oll A 22 A uj-F53AF dd
HABE A% A A3 AEHA FS
A u-F &3 A A sto] v Al 7FA] o] rERE =] WS A sk
A EsF 139

AR, A& L] G2 L A gt Fw A (transparency of
group structure and relations)2] | aLo]t}.140)

=4, A-FH3AL AAY ol FHIAL] o] Zte] FE
(tensions between the interests of the group and its parts)
TAlE HETMD AN-FEH3ALY] G S e e 3 F53]AL
olAb7E @A el B|AFe] o] frtE Fefof k= HE A A

2
=2
r o
ro
Sl
2
ft
v
i
2
1
o

o

ol gz Agd 4 Q& AxEHA, Aul-EE£3)A FElo Ad &
s g Al A %%ﬂ& Ao gAe F4= flste] T5
S| Abe] 2 FFel APAE ool A R st X7}t
o strtal A A ghehi42)

138) High Level Group(2002), p. 94.

139) High Level Group(2002), p. 94.

140) Au]-F& 3|4 TAE 93 Ho=z dnt ﬁ’\}‘ﬁ-‘ﬂ AA el A o771 <
A= AR FAe W1 W YES JfAHstE Aol HFAQl Azl
Zlolt}, o]e] uhe} Xﬂ7x1;“«] AA3NA 5 XHDXJE-"J A& Anstes A =
E, 198G Fx, A-EE53AF ALY oAb EAA Alz"]l AA]AgEY] s)AL
2 9 o)At BAS|AL 3 W FEAG] Y& T3 2 vlAFAgE ) A
T F7ME FA7F o] FojHof g, 53| o]t H]XH!%ZJE% AHRIEE o] 3
g F AEE HolstA AsEojof dth= RS xS tH(High Level
Group(2002), pp. 95-96).

141) High Level Group(2002), pp. 96-98.

142) High Level Group(2002), pp. 96-98.
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4. EU 3|AYH w| ol 3 H A

EU A wlgfeof #3 maxe A4 (Chapter 4. Groups of
Companies)< A vl -FZ43] A9} dste] A Au)-F 534 352 o]
9], 121 = 3]Ak(single member company)oll ™3+ S, =] uj-£% 3] AL
of FHA AlaLet= Al 7HA olE UHFAL AT

A, A-E&3A FEY ool agBY Av-EHH Al B
]

EU A9 WS e HXEE “TAN =Y SFd A A a]-F53]A)
Ao FAAdS FASt SHAZIE" A Fojof strpal s}l A
oto] FA Al WS “1FEo]9(interest of the group)’oldtsE MdS

= uolrboRstarl, o= Al s Atel A= Al - F 5 3] AL
A ] ool whel FI 1 A% SAMES A9 (He)T At oF

g olstu, £549 oMol aFele mese AL 3§l
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&8k RE A W@ welsk AFEE A ohth B

SAbel HE ALG T ol Al tiste] AujEAL F5 FAE
A3z A K olol ),

AAl, Au) 3 AL F5e 7 el =
WA gk wed Togigel HE F53Ae) WS ARVOR T
Belobd AAA, AN FF BE
Aol B8 gleAd W HE7E a3,

el A= A slAL #5271 4534
Bl @ u 99 g FASo] g Urﬁ‘roﬂ*i% SER I EE

I

AVE=A] A Fharo Ao E=EkekS A A ST}
O. vy 1z
1. 7=

(D) AWMLY FFEEH vs. FHHAY FFE

WpaAL EFok AuslAbe] oAU WAl @Akt FaAke] o)A
ol Fold = A WEE F AT Ak sk Asaels F
= OE suE 54 77

S8l Akl 71 sk AF dde dAkes Aot
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Al FFEEEE Do} AW oAt BLI A FFEI
oA W= eAEAel e gk BAolth = AwsA Fo
y
A

AN

olaj Al FFE WA= FEHEIALS] A Gl I Al gkl A
é YArere] Argstal

o
=2
& THIA FF353] Oﬂ A

O

ja3)

WEA SR Hx ERANGSIA I detejo]F Ak 3|AHol BE A}
AP EE AR RE AL A #ete] o] WS FH ko

AR EHAYSIALY A12.02%(a)= T 4 A374xet wizTEA R
M SAZE FA dhe HAANA7E old(not in the usual and

regular course of business) AHiFe] A FAB) 0 2 F Q3 FHPKE

ﬂd
L

filo
ri‘ﬂ

%3t = gl 74 $-(without a significant continuing business activit

VA FFF 3] 9] FlE 8ot dubrAgoln, A12.02x(h)edA EFx9

T8E A& UM AH =& PP AH R A4 % (consolidated) &

T 7F Bfshe Ao 2 ghEeke 1A

I YRR o 7|A] FEIS|AE durH o2 A H S ALE S

Al AAE FTEHIALE LS9 Bz Ao wet, FE3IAR] A4
O]:-]l

P98 A% = 9

406) B4H G A ol Y= Auke] Aol oz WY AF )
ME 2oz A¥E HA7 KA AN WL W4 A9, FAHA
71 ofe) Ad LeEdeel FAE WAss A9, Asel ddg
Bhoz 498 A7 fUA FLF APS 4T dFO AL A

d r |
o FxdleE A-E & 4 dtH(Model Bus. Corp Act Official Comment to
§12.01).
407) AE AR Tl A et} FEHAY AATFA A I Aol A&y =
ddol FH FAAE-FAS HA 25% v IAAE AL A5 EE
Fo] 25%e] TGt FALEES o7t d= A, 3AE ARBAE Fo
T Z93% dAIAYE ALst= Ao E Erh(Model Bus. Corp. Act §12.02(a)).
408) Model Bus. Corp. Act §12.02(h).
409) Model Bus. Corp. Act Official Comment to §12.02. ¥ H A o2 49 =
EoALE Z3E B R B3 Bfshe AAEE A ALY] Ao w B
21t (Model Bus. Corp. Act Official Comment to §12.02).
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= Ao® HrtE e Agols AIAL FFE3] 9] Flo] aTE
2005 eklol S Ak ARy TR dol= A271EAA AL B
A e AAHel BE ZAMall or substantially all of its property
and assets)S AHidte AFolle FFEI Y QS Qv U89
A BAE VlEew 3 Ak AYS Fal IUThA0 a-
Hollinger Inc v. Hollinger International, Inc. 2o A A uj s A7} &4
TEIAMIDSY] BE ZAE e AAAQ] BE ALY AES Foke A

¢}
Aol mE A4k EE AAAA BE Aol ARG # A% 2L ANE
o A ) 2]

2 s ASeE AuEA FFe Bolg asA 2t AL A4
F3o] ool AsT + ATt A FUHYTA 20053 FHAPY
Al 2 AL Amstdthay mebd debgolF Au HAYE
WA AE@AA Bt BE A4 = 4AA BE 2pate] AR
of Batol wal Al FrEH +UAL et du FHE T A

o FaaA)

410) Delaware General Corp. Law §271(a).

411) 2005 depglo]F At 3ARH A271x(c)o] WEWH, SHFEH3IA = A
wj B Afell o)she] AR = AR ] LfHa AjE = IANES 97
gt

412) o] #AL /A A Ao 2 Hollinger Internationale] £+ E4:3)A1e] =
Q24HS wiZbsle kA Hollinger International®] 3¢ Hollinger7F | 8 3] A}
FFE ] 9 HAAE Aok L FASAT. ol d Ao FAel st
o Strine WA= A271F7F HE5 A 2=t #4899 Hollinger Inc. v.
Hollinger International, Inc., 858 A.2d 342, 348-349 (Del. Ch. 2004). 2] HA|
L AujsaL FFF3 9 Floldte S IFstr] s FEHIAE BT
ETR o]t B97hA M SEAd 7kt detdlols dnt A
A2z d4sHA 22 ddsts A2 F5 Badtes T3 dHEAs ¢
74 glthal shwlA, dekglolF Adnk FAY A271xe] YR oIS W g
Aoz Adgst= Ao s 4 215 FskAth Hollinger Inc. v. Hollinger
International, Inc., 858 A.2d 342, 374-375 (Del. Ch. 2004). Righi(2014), pp.
1451, 1469-1470; Clagg(2009), pp. 1312-1314.

413) Righi(2014), pp. 1470-1471.

- 127 - ’L-! k'_' T

| &1

11



Sa)ate] Aate] Aol AWEAL EE F AARAY BE A E:
2z

949 BE A4S ARG Ao FHE Ml AW FEE

AW BAL FFEFE ] SRS &5k= v AW AMIAE 53]
AFE Auslal Y= o) a1 AAES A el 3|AF AFale] HGEI =X
ol W FEHIAIZE Hfstal J=AE 22 BAAHCRE A
= HolA FEHo] Qufdld o= ALE I HELS Au3AL FFo
olsfoll T3 JFS A7 WEoldhs As 2R Ao

(2) F5IJA Y FFFI A gZ2AS FAlsts UHE

%é}ﬁ/\}g] Og‘ﬁoﬂ 73 A}-ﬁo]-o] [‘Hé‘H}\-} X]‘ﬂﬁﬂf\} "%“%‘7]' 75],7{;] %‘é?ﬂ
A FREH 0 EAee] AWS AAleE Aotk AW} oy
A B ALY FFEI) A FEIAF FFEF A AAL BAETE 9
Hl el A “path-through” 2] o]

o]g}{ﬂ. ]:]o]—}ll o _H#]_L

Z &3 Ao A o]AFY Ml gt w 3

414) Welch et al.(2015), GCL-992; Righi(2014), p. 1451; Clagg(2009), pp.
1313-1314.

415) Shukairy(2006), p. 1822.

416) Shukairy(2006), p. 1822.

417) Eisenberg(1971), pp. 1611-1619.
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v Eol A olel thste] EANIEARY A12022sh WebdolF Uur
Ay AZTIEANAE FEFN F9U0S DL PR FLF Aol o]
oF ghul, BAA Aol BRI o Axke] ARo A
Fad ASH YRS FONL AR o FHIAY A AR
of F&F e BE AN EE DA BE AP ARl P

corporate change)®. 2 2T}418) o]of | Fali=A] o] F-

Ankel Fa)eh AA QA (vt A JFEARS] FH) EFE Ly ek
Fekdich A9 o A Katz v. Bregman 22 3| AHA w3 Ab o] L3tk
FA Lozl AL ARk 51%, 42219] 44.9%0° @etel AAHF &3 ADE
ZEQE ARkl ], W2 o] ARQlol A F&B|ALS] wfjzbe A
Al BE AR o] djdstmm A ujEAL 553 9
shthal ks deha20 gk A ujs|AL 24 e] 269, G221 15%cl

3= £ 342 w1ZF3E Gimbel v. Signal Companies, Inc. Ao A=

=

>~
>,
lo
>

o
o|
ro
)

AAH o g Aufs|ate] AAHQ] BE At Yo o]E HEi= oy
2 NujIAL FFEI e $9S QA gErtn dusiedtiad
AfetEe BE AW Al 2A] Al S A 7E AFAle] AAH(EZE AL A5
F Aed, BE A4k EE AFRA BE Ade] AR oj2riu B
T Us ALl Feto] A FFEFIY S9S 8_8}1 2l

depglol s At A A271x(a)9k A271E()E FVIHeE AHu

418) Gimbel v. Signal Companies, Inc., 316 A.2d 599, 605-606(Del. Ch. 1974).
419) “quantitative and qualitative test”8}al 3}7]%= S+%= “Gimbel test”2}a 3}
71% 3%tth. Gimbel v. Signal Companies, Inc., 316 A.2d 599, 606 (Del. Ch
1974); Hollinger Inc. v. Hollinger International, Inc., 858 A.2d 342, 346 (Del.
Ch. 2004); Model Bus. Corp. Act §12.01(1), 12.02; Model Bus. Corp. Act
Official Comment to § 12.01; Righi(2014), pp. 1467-1468; Welch et al.(2015),
GCL-989-991.

420) Katz v. Bregman, 431 A.2d 1274 (Del. Ch. 1981).

421) Gimbel v. Signal Companies, Inc., 316 A.2d 599 (Del. Ch. 1974).
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422) EHAA S A A12.02%2(a)9 A12.022(h)%E 2 FZFo|t},

423) Welch et al.(2015), GCL-992.

424) g EA(2010), 30H.

425) Model Bus. Corp. Act Official Comment to §12.02. Z+g2 o2 a4
£33 xR EXSAY Bk AAEE AujE ALY ke =
21t (Model Bus. Corp. Act Official Comment to §12.02).
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(D) AWMLY FFEH vs. FHHAL FFE

5d FAYANAME A2 A119F0 A 22 o] A3 (Vorstand)9F
% 3] (Hauptversannlung)®] #3gHs #2]sto] qF4dstar Jtb430) o]efsh
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426) Righi(2014), pp. 1451, 1470-1471; Welch et al.(2015), GCL-992.

427) Righi(2014), pp. 1451, 1471.

428) F-EF &3 AL BE AR e A BE AL AR FE5 341
FTEFI 9 FAS 83k, 1 FA2 AuF AL oJALE E3 o] FolF Aot}
429) Righi(2014), pp. 1476-1484. 18} YRHA= FEFTESI A= diido] ofd
S W3] 3 JdoFEHR. 150, 143rd Gen. Assemb., Reg. Sess., at Synopsis §
28 (Del. 2005), Righi(2014), p. 1451914 A1&). o}2 o] 3 Alato] FA|w
AdE Holx ¢=

430) Lobbe(2004), p. 1058.
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(1) &=42¢ &2

431) Lobbe(2004), p. 1059.

432) Lobbe(2004), p. 1059.

433) BGHZ 83, 122, 123-125.

434) A B AF ARE7EA] o] 80%°l o B 5 T

435) BGH 1982. 2. 25. ¥4 BGHZ 83, 122, 123-125.
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440) Hizol FAe] e dAsddxE FFFI dds AT F Adue 9
wlo A “A"ire] FF%E3] A3H(ungeschriebene Hauptsammlungszustindigkeit)”
olg}il% gk},

441) BGHZ 83, 122, 140.

442) BGHZ 83, 122, 140.

443) Lobbe(2004), p. 1063.

444) o] T8A I FTEHI|ALY] wjEd, FALE AE o9, 7HVEA] S ol
ZAE AANA AR e HFS 7|FOo R a1, I VFoRE 75%7] =, 50%
7155, 25-30%71, 10% 7] S o] AAlE 2 AeH(EA A (2014), 4319H).

445) BGH 1982. 2. 25. 2 BGHZ 83, 122, 140.

446) Lobbe(2004), p. 1064.
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461) &5 4/323](2012), 5.
462) &< 2/H & 3](2012), 469,
463) 71 th<1(2003), 459,
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Helms v. Duckworth, 249 F.2d 482(D. D. Cir. 1957); Donahue v. Rodd
Electrotype Co. of New England, Inc., 328 N.E.2d 505(Mass. 1975)7} 1t}
751) {LEAEVRRE(1995), 2014,

752) 4 A (2009), 2649

753) 319 3] (2013), 431-432%; A AR (2015), 1939 =,

754) Allied Chemical and Dye Corp. v. Steel and Tube Co. of Anm., 120 A.
486(Del. Ch. 1923).

755) Smith v. Tele-Communication, Inc., 134 Cal. App.3f 338(Dist. Ct. App.
1982).
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= A AT FEHIALR stolw Bk o] ud s A st eE XE F
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757) Sinclair Oil Corp v. Levien, 280 A. 2d 717(Del. 1971).
758) Weinberger v. UOP, Inc., 457 A.2d 701(Del. 1983)
759) Siegel(1999), p. 29.
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760) Sinclair Oil Corp v. Levien, 280 A. 2d 717(Del. 1971).

761) Haas(2004), p. 2256; Siegel(1999), p. 29. o] <]-&o]<e] 7]Folgtal 37| %
s, g7lEolet F2re 3ok (£ 3H2013a), 1739).

762) Haas(2004), p. 2256.

763) Siegel(1999), pp. 27-28; %=1 (2013), 319.
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Weinberger v. UOP Inc. A A  AA3 A3 &4 A (entire
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g o] 5 7F FE TR0 o] ARQbo M= Al B ALel FE
S fsids AuSIAE A7 A e S
(entirely fairness)slo]of sht}.”’a1 HA|SFA T FAA] ] T3 A5
< A FAE BERe D ojufo]l TS Aol A A (fair
dealing) @} 7FA 9] &4/ (fair price) EFE 2EF3TL68) A7t £ 3]
A=A il W =
Asteete 7140l 4438 ¥Rt At AL S TS0

gy owd A5 e AT B o7 A=Al tisiA
= ‘= abzt 7 A7) S(the arm’s length test)”oll 9]t} = dAL
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¢l(independent) <FEfAFe} Geibate] Atolo] AAZ ALE = AHL
A2} (at arm’s length bargain) 121gF A7} o] Fojd AJA7T'=E

AL FAH o

=<}

764) +S-2(2013), 314,

765) Weinberger v. UOP Inc., 457 A. 2d 701(Del. 1983).

766) EAA FAggoleta @y E dtrh =99 38H(2004), 82-83H.

767) A7 ABHo R FA AJE YFSHA KsteE g Awis|AE A&
stz dFo ik A Q] o] v (TLEIE R HE(1995), 100%).

768) Weinberger v. UOP Inc., 457 A. 2d 701, 711(Del. 1983)

769) Murray(2011), p. 610.

770) Trados $+Ao A= A} ols|#A 7 A3 HHeA &S oAl 2
st BFAge vimjiAe] AATt st es, wujrtAe]l FAstAE SHds 34
A 7NEs S50 —4"\] 39 tH(In re Trados Inc. Shareholder Litigation, 73
A.3d 17, 75-77 (Del. Ch. 2013)).
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792) Davies(2012), §16-93; Transvaal Lands Co. v. New Belgium (Transvaal)
Land & Development Co. [1914] 2 Ch 488.

793) 20063 G AP A1T7ER 1L “I| A} o)A 7L, AHA e AR,
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A oAb ThE oAb SOl A ols|ldAY] AAI WHAE TSt o et
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G AP A190Z A1F, #2880 1 o] f= A s ALY o]Al= F

2

ARA olHuAS AL T A4

=X

1/]' o= [Cle} M 1"
2= o]l >

TR T

(20061 G F|AFH A154-156% H=x).
797) InE (- (2013), 912-913H.

798) F| ALl A Aol thE ALY FAE oA BAEta e A
Fall o] A7t B|ALSeE A|3AFete] A o] HHH o2 ol AAE A= A Fol
S F7F AeH2006 =1 S|AMH A177x A1),

799) ol#d FAHES T olfFE AugAret FTEHIAF AA] EAR QLS
o|Ale} BlALe] Age] #ek qrgo] FEA Pl AT HoAd ol
3hth(Davies(2012), §16-125).

800) 3|AF AAFZEAS] 10%E ZFsEA £50008 Il AF Ee
£100,0008 sl 49 1 A2E F AL Al FRgE Abo| T (G FAFH A
191z A|23}).

801) 2006 F= F|AMH A190x (1) s|AMAFEe Zolz FAHJAAY 183t
Y92 de= AS AR A Fod IAE Sy 2 FAFS HAS ¢
Ak (a) BAF = A H|S|ALY] oA} Hi= 1 olAbe} BAIUE AL AR
H Fa% vgd Aaks (AHY 28 g4 eR) FA53ste 94 == (b) 2
23 oAl = T e AREEH T3 dEAS (AFY £ HHAH o

1 ofr
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&3 Akl FFE S FArS = A7) wiZell, A I ALY o] Ake} F&
o A= ol A7t At AT wje} FAEE o3 HF EAI7E
Frhal W= Zo|thsn) A uj3|AL o AE Aol Al fred %

S THIAL oAl A A =S & o] i, gty A HjE A
o[ ALe] Xufj B Aol A o] G o] AW FHF, FHIAL FFF 3ol A 9
Z a3 ALe] o AA ALY FEgFHS ¢ Ho] FAE Fx ¢

T} 803)

E3E Aui3| AL FE 34 o] AFe] ARl (persons connected with a
director)ell alFet= A5, Awjs|Akel FE53AF kel T oAt Al
E THIA FFEEFI FUdS 2d0h2006 B FARH A190% 1
b, XS A7E E& 3| AL o]Abe] #AIRIC] HE A=, GEl o] AHTHE
AAZRIE E3H)7E A s Abel disl] 20%01d FAF A RS At 9l
A As|A} FEFI A 20%E 2k AAES ALY 1
YArE Aufstal Q= Aol (20061 G SAPE Al254x 2.
o 3%, AujBAtel FEHIAL Fe] A= FEHIAL oAb ALl T
Akt Aol 22 AR oldds AV LAY £ 7] W&o
800 vt AJujsjAabel 1 AFEIA e FA A3 ALY A )
atoll = 7 7Hel SHFEBAL Afolo] Aol tieiM = A9l ol &
A gheh(20061 G 3|ARH A|1923).805)

ok zEol A iB|IAIE FEB| AL o] Abe] #AIQlOl s >EHA S
A B AL7E sk ARG o]AF = I AF ofAMR HIbH = o 9]

4ol 98 ALehaL, 20068 G5 HAEE HAkeh olAb Abole] A

ot

o)

2) A5AY AS5HE oFA.

802) Davies(2012), § 16-125.

803) ofell wkalo] F&H3|ALY] o|ALZF A ujEALet AT wji= FEH3|AF o] A7
Auf g abell GgFS A= Aol JhEstA 7] wiEol AujIALe] FFF3] 9]
Fole 23A =t Davies(2012), § 16-125.).

804) 1 AYPZFE FEHIA} o]rb= T3 ALY o]} APl o] -4
A7 AE5T 7HsAdol Ath(Davies(2012), § 16-123).

805) 7IAAT Ul AME F23H7] 91814 o] th(Davies(2012), § 16-126).
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of #F AL AwjI|Atel FEHIAL Apolo] Aol AEHA P
t}806) 1 9lo o]Ale] B A} 73] Ho F& FA ol B3I Aol thajA
= A u]-F &3 Akl e A §lth

2) A w5 ALe] ARG o)AL-IF A oA HF

FHY FFEe Y oS Fed Ha, A tE FF9
ol]& Hujsted YFE A= AL ofHrhs) ey AujIAE T
g|abo] “ApalAalo]l o] Al(de facto director)” T “ZI@AF o] AM(shadow
director)"2 FHAH == A Fol= oAb ool g deHHI IJAPHAY
o qt&o] dF Ee HE A{H7] I, TEHIAS] LAFFF HD
of #A oA, oJAre} ALl o] idFol #et &0 Au|F]ALe} F4 ]

Aol ol dFE AT PPoE A 5 ATk

facs

a) AL oA}

AP o] oA R fFrE kAl AAEA ZkAY FAFe] olx} AdHdA)
E AAA Ekgol oAl A 5= AH(a person who assumes to
act as rector)E 3l 809 2006 H= JJAFHS oJAl= 10 H

a di
o3l2 BE3la o]Ale NP2 Ast: et FAsH] (2006 o=

o

tohy

806) Pacces(2011), pp. 205-206; Cheffins(2013), p. 20.

807) Joffe QC(20110, § 4.39; Davies(2012), § 19-9; Hannigan(2012), § 11-1.
808) I (2013), 9144,

809) 1980t 7bA| vE Bl e AFAAFo] o]AlE frastA A=A e AREES 9
st oy HZd= 1 vyl A HojA 3 T (Gerner-Beuerle(2013), p.
A871). #HH &= AHEAZe] oAb Th gt s A tYkd ojm=z AHeld 4+ 9l
tta #AE k. Commissioners HM Revenue and customs v Holland,
[2010] 1 W.L.R. 2793; Re Canadian Land Reclaiming and Colonizing Co.,
[1830] 14 Ch. D. 660; Re Hydrodam (Corby) Ltd, [1994] 2 BCLC 180;
Ultraframe (UK) Ltd v. Fielding, [2005] EWHC 1638 (Ch); Holland v.
Revenue and Customs, [2011] BCC 1.
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AN FEAA oAkl TS A4
IATF F&I A olAE AYsn Arks A, FEAAY AHT A4
ARl A AR AusAte] Hele] Bastrh

GA7E F&AALS A oA BAH e FEA XS Ao ¥
B A AN, FFAA, ADAAA § B9AAe) 54
A9, AAA7E A AGDE WAt 5o PHew
Qe A=A A dad = 9= SAbe] AW, SAbE ARt
g oAl Boke=A, A3ATE FLAAE ofAbgbal Hok=A] 5 o 7t
A8 F3tHog B Judir}815)

o

H =
=
=4

b) ™A o]A}

810) 39 32](2013), 4194.

811) Davies(2012), §16-8.

812) 1y o]AF F 1912 AkARIojojof STH(F ALY A|155% 13). AR o]
AR FEUREASY vt 2 ¢ deAe #HalA e Wi A8 glAv
HE TEH3|AL oA R —J:LE]EE FAs] TEI)A FF7F AVSsE FF
X250 iAol ®tH(Law Commission(1997), § 6.36&6.49).

813) Smithton Ltd v. Naggar [2014] EWCA Civ 939; HMRC v. Holland
[2010] 1 WLR 2793. Davies(2012), § 16-13; Hannigan(2012), §, 6-9&6-11.

814) dnrkd o= Aus|Al7} FE3] ALY ARAA oAbt dHE Y] fEiA =
&3] Ao AFAAAE A AZE Aujdceta & 5 e A8
dastty, o= AR oJARIA] FAZE HE A7 AA A B
Hest= Ao Fall A=A AR, AR o]ALY] A9t TVEsS AFIdTa
e = =X oF 58 Holol dthu FFal AtH(Secretary of State for
Trade and Industry v Tjolle, [1998] 1 BCLC 333). jujEs1{-(2013), 915%;
Davies(2012), § 16-17.

815) Smithton Ltd v. Naggar [2014] EWCA Civ 939; HMRC v. Holland
[2010] 1 WLR 2793.

o O,
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“TIR-AF o)A R F Ao tidt BAGNA ARl A A Ei= A Eel| et
s|Abe] oA Al AHE SRS F AT AEA 20066 G
A MEoR AAATH2006d BARY A251F 18). thul o)A}
A AE7FEA 29L e A @3 oAb 296 wel FEsta
At Ao TE YA o|AlE HFHA FETH2006Wd A IAMY
A251% 28). ek AuS|AbE, o]Akel AwhA o] F(2006 P 3 A
A108 A7), F59 5AS 28k olAbeke] A (20061 G 3] AL
HOAL0E A4, oAkl 10 FFeke] Aok(2006d G 3|APH A#110
A A6l BE FAe Hen BN E, T53|AF oAb A )
gabe] A A i Ao mEl A PHE A ofTeR T
sake] YA o)AlR HAFEH A FErH2006d G AN A2B1% 3
)81 e AuisAbE, 9o H#AS AQd g A FAHS A
S0 AAM =, FEHIAL oAbl Al UAFA] AA EE ARE W
TE&3|ALe] 1A o] AR FHFHTESID

HA} olake} AR b oAl R oAbR AW H A ittt Aol
ME FdstARE, AR o] AbE AA] olAtZ Ao ejFho] EANEHH A
OJAFRA] e Q]Bl= AFRA] “o]AbA ¥ Kol 7] wiito]” o]AbE A 9] A
ek WA, - o|AbE AAl ASlshe o]AFE 1wl ol A Al

T ARA oAb opd MU FAEA st HoA dAE =
Th818) o] A7l thE JigelAnE g} Apolom HA = FiEo] EA8tA,
A FdAol ARl olrtelw Al 1@zt oAV} H= AR 9

819 weba @els ApARe olAbld YA olAbelAe] #E wA

816) o] el A= 7IgHADE WA AW 55 FEsHA Agtet= AS
ggtth= Aol Aok 2y 2 A A3 Al S F3S 3]sk
A AujekE FE 3| AR dld] A9uHES Fe 5 A Jue v3E E4)
3tk (Davies(2012), § 16-17).

817) Bennett(2009), pp. 161-162, 249.

818) +=4/3%8](2012), 109H.

819) Smlthton Ltd v. Naggar [2014] EWCA Civ 939, HMRC v. Holland

.

- 243 - ] 21



= AT o] EAleta Ed g8

A S| A 7Y S B ALY A o] AR A Y] S = O A 83 A
7h FE3|AL oA AAE Adistal S A, @ AujEALY] FE3]AL
of tigk AHAQ AAZE d= A, @ AMISALe] A A9} o] mE F
L3 AL o] Abe] P97 dFstE o] AlLA 0w o] FojAaL S A 37t
A7F dastrsd o] w At oAbzl HE A2 AMIS|AL ARA| o] A
Al e B ALS] o] AL7E o th822) A Hl 3| ALe] o] AL7E FEB|ALe] T1g AL o]
ARZE H=A o= AHIE AL o AE A EjE[ALS] Z]#o m A7} ofy )
Mle] A 9ol A FE3|AL o] Aboll Al A ASF A=Al whe} EEE dAekg
T} 823)

IHA oAb ARE o] AR} mEZFTEA|E . 3| Abo] sl
@ate=Aol wste], 20061 G APH R A "R
& BAIA o E A E oAk oFel HQlE FdshA| v o=
AEo] = olAlEA Y ot AMQlE HeelA| gethal HQkths)
Hx=Z a9 A o] AR FE AFst #d = Yukong Line Ltd of
Korea v Rendsburg Investments Corp of Liberia 2o A4 ¢ld], o] Woﬂ
= HUE #A] ol flo] LEAF o]Ab= 3] Abel theto] Al e
gttt ¥l JAuEsn) add 20066 SAMH A X—P‘d
Ultraframe (UK) Ltd v. Fielding 2= 2@ AF o]AL7) $]ALe] of
sto] MEA B AR olAbe sd3E ofFE FEdittes HE qf
AL EAekAl a8 1At ojab: IAtEREH dAZ Po|E st

I
T

]
rZ o

o,
S
-

>,
ro,
rr o

2,

8

il
r.)
L
ro

O

[2010] 1 WLR 2793.
820) Smithton Ltd v. Naggar [2014] EWCA Civ 939; HMRC v. Holland
[2010] 1 WLR 2793.

821) Re Hydrodam (Corby) Ltd, [1994] 2 BCLC 180; m#tERE{L(2009), 356-357
.
822) +5%/4+%5](2012), 1109.

823) H=54/3+¥(2012), 110H.

824) g E(-(2013), 916,

825) Yukong Line Ltd of Korea v. Rendsburg Investments Corp of Liberia

[1998] 2 BCLC 485.
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= 3 Ay Fog i glom R 3|Aate] diste] Q1o FE FE
ShA] vkl A A TEEZD

% 2006 @ 3|AbRIS) U o m el el ARG oAk o
7b BIEStE ARG, 2R o] A7E 20061 G SARE AN171E WA A
177z0l A E olALZA 9] UWtA o ¥ (general duties)8)E F-Hale=
Aol #afjM = o s daElgel B2 dFo] WAAHOE A 3l
0829 whebA g Folle PR o]Abrh ARIYRE FEsteAe] #
e Asrr EESJATES0 oo 2013 Vivendi SA Centenary
Holdings Iii Ltd v. Richards & Ors #48Do A 115HY Newey A}
© #HAF "R oA MEA oAbl Al AAY A=E FF FFol=
AlQlo)H 5 Hggttta Hofokdlo) = Ultraframe (UK) Ltd v. Fielding
A= ™A oake] AlQlelRo WSS Wy S4sta dvar i
Atttk AAY A mE g el A= 3|Abe] g el wolvt
ARG WAL o2 gk ARl 78] 3 Akel] tigk AlQle]E 53] FA o

;

826) TFRk WA FFF3 Y SAE 835te 3A o|AF He] A, EAMYA H
7 & (Wrongful trading)ell wh& A, ojApaAwaHE To lojA= 1d
2} OJALE oAlR RE [FAL "WAAHOoRT T3 9gt)

827) Ultraframe (UK) Ltd v. Fielding, [2005] EWHC 1638 (Ch). o]&]3t %+
of o3t LRXA} o] AL7E F|Atel wiE] HAS FEstes A oAbl ARl
Huto] JhEAY AL AAES o2 wlEE A o]Alol ] AHAHEZ A
AsteE 5 ERAYAALY 7o FE5EE Aol A AT

828) 2006 F IAHE AEAS HAgWH U FPHWHA SASIE oA}
3| Atell Tk AlQl ol F-(fiduciary duties)E O]/‘]-«] At o fgl= WP oE W
sl FAS L AT (EH H 3] (2013), 4209).

829) 20061 D= IAPE A170x A5l = “01494 AUREA 9

Sote vy 93 2 P AUt A8HE Afole 1 U dddA 149
2} o] Aboll Al A GH T FAEAL

830) AL Aol wjFo 9)\5 FLEA7F o|ALSl & AWElal gddE I T
ko] Al 5 QAR GFozMN AJs wiAsE A2 F44d s A
OH(DaVIQS(ZOIZ) §16-8), 2006 3|AH AA o HAd o =S X AHOF 3

t}i= 78l (Prentice/Payne(2006), pp. 561-563), 3]AF A4S 11%3 o] 3k ek
gz oAkl it WHEA o]Abel 2 UAREARQL A1 FE FHAA F
$itt= Aal (Hannigan(2012), p. 29)7F & A 3k}

831) Vivendi SA Centenary Holdings Iii Ltd v. Richards & Ors, [2013]
EWHC 3006 (Ch).
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T(the duty of good faith (or loyalty))E HH3p, 1o 9urar 724
Ads Fagrha #Asta 9l rhes)

20061 @ 3IAME A171E WA AL7TTRE ALe 2FEdE
AL oAl Al ke o]AE SR Sk Aol A&t HAAE WA
of ATE8W ol & Fo], YA oA} FEof sk o] AbEA ] o
el B, ZLHAF o] A7 ALl wiel FEsks Eauld A2
HELEE] tfde] Frssd

ol A7 ARGl oAby AL o]Af TE o7 A EALE T3]

o

Sabe] AFFFE HEshE gobe At F
ol

H

3) BEZAAANEAN AT AL TAIHH
AEHA FEIALY AFFF HIE Y3l Weltow EG3 Ao B
A 33l 8 ¢l (unfair prejudice)oll gt HHL FAPH|Th 200610

= 3|AMY A994F 138+ “3AL FFo] o]9S &
ol dafides HYol FAEES A4S = A’ s T8
FFEY AYE #H3str] Yu) werd Ao R 1948 =k FAMH A

210%2] <44l (oppression remedy) Al =71 A =P o ojsh

ofl
ol
off
o
X
Mo
felf
=
0
o
rr
Og(:“,

832) Vivendi SA Centenary Holdings Iii Ltd v. Richards & Ors, [2013]
EWHC 3006 (Ch).

833) JngEEA(2013), 916-9179.

834) 20061 = 3|AFH A260x A5 (b).

835) 200611 A= HAY A9UE 1L “FAle] FEE (a) FAle 4RIt )
R EE (Ha® ANS TP ARy FFE olde BIATHA A
At WHos Asteldn AAL PslATE A, = b) (A4S A
A9 Ex A4S ) e AAY Fe AW 49 Er 297}
oo A AdsAY AT Zolehs AL ol fm Wl WAL o
A7E T F Aok m A Bk

ut
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TAAZZ o)A A HAHSN) SHAL TayAAolHE &FAT Y
= ARESH7] ditel v Aflel HeE & A= A, F7F W
TAE 23T ¢ dves A, el AT HAAAS AT 9
3 dad 25 W ¢ A= 5 Wl WD AFdol dgHL
Atk Aol JuEss) FFEUFELE vlashd, BeAe AP
Elo] AR ofAke] b 7E oA 2aL, Mo svF dAE
AAA etk AodAM FFoAA | festtta & ¢ qlvhss)

Heel FA7E A E7] A= EEdd AaAee =47 14 5
ofof Zt}. o] Aol ¥ dF HYS FHE= A= da FFoIAN
L3 A9 8= ARAo R ddE= glol oAby AulF
T FHH 245 dToe AL &7 HA Eerhs)

e AT AAFBAZTEH FAEES 579 Ar) ofyE F5o

“AWeF3t  7)d(legitimate expectation)”t} “@Ho| FEEgd=  HF
(equitable considerations)”& H.$3tE A o]t} 840 FFo] Aokl 7|t
T o H&ste HAFS AGH WA olyAw F

$AE AT Aol 712 H9QW A4 0, A /AR oh

836) ©o] AL HAE oA (oppression remedy) A =G TH1948\d =+ 3] A}
HOA210%). A FAAEE 2R HAIAE FAT A=At I3 A <l
o A EFAES Had Ui FAAERE AFEIANA AFFF HEE
A3 ol gy = Aol BAT FiE 724 AEHHA A E A F A g4
= AL oy, FHTole Ao HLEHE & @HETRe Saul D
Harrison & Sons plc [1994] BCC 475, Re Macro (Ipswich) Ltd. [1994] 2
BCLC 354; Re Leeds United Holdings plc, [1996] 2BCLC 545; Cheffins(2013),
p. 45).

837) IR EA-(2013), 921H; I v A(1998), 26394.

838) A=A A260% 3L ‘FFURASTS I o|AMY A, AT,
O Sk = AlF fube] wE A e FHY #9 e YR HEH
WAt AFddy #HEsAAAT A7E o Advan A4St o
(Cheffins(2013), p. 46).

839) Joffe QC(2011), §7.12; Hannigan(2012), §17-32.

840) “A I3 7]th”"= Re Saul D Harrison & Sons plc [1995] 1 BCLC 14.°]A
AFHA, “PFHo Fasl= HF"S O'neill v. Phillips, [1999] 2 BCLC 19l
A Adg = A

SRS
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BET AE g8 el 54 AR -dEA ] M ARTIPAE Y
Zol ta) &AL AR AGE AT AQEd, A 2
Aol 7188 wots AL T34 Fre) 42 A0 Ades A
o] ¥t} s

A F& AN A AL AR FLIAS ARE et 9

Bz FaiA= Agols 2ol et =o

4

# 3 A =, Gross v. Rackind
Aot} Nicholas v. Soundcraft Electronics Ltd $HZA oAl Al sk= 1}
oF o], AujB|AL7E FEBALE Aufstar fdar, o] AFe] A EE A
3| AL o Abol]l o7t FEHI|AL ol ik AR AQD W7t o] FoA a9l
A, =2 g5, wAY, QALAE] 5o S99 32 AR A Ao wsto] A
ARsHA o &St 9 stue]l AR B 4 3dE(a single
enterprise) g =9 A wj3Atel FEHI AL BAS @8kl Tk F
A, Zio] wAA Eep= AujsAbel FE3ALe] BAl] diEl A= Re
Neath Rugby &4 A W3]ar At A wf3]AFQl NeathAle] +F A(BE]
oltf e}l 50%% A& H )7} Swansea®t &5 2% OspreyAtES A 31,
o]AtZ B9} CE A3kl Neath?} Ospreyoll thale] x| gFafjofst toj
v= AwstA @A, B7F Neath7F 93dts= =r[E A Z5st=
Osprey?] A4ES HEFA AWM Aloto|t}, o]o AE B7} Neath9

SASHA Halehs WHom Pstar vk e

h

I =z =
TE T oY

o
e

841) JI v A(1998), 265,

842) Tan(2014), pp. 367-384.

843) Tan(2014), p. 370.

844) Gross v. Rackind [2004] 4 All ER. 735 (C.A.); Nicholas v. Soundcraft
Electronics Ltd [1993] BCLC 360(CA(Civ Div)).
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Atk v WE2 B 593 3AFEAS Ospreyel %5 AT
AL Fola, ¥4 F5 olds Hejstdttal sh= FAs= A
= AAl g9lek ddstol = AA F AXTE SHITARARE B
oA waopdt T AU Holehal A8 TS

F&8AF olAre] o Eslubolut B A SlE ALY EAE BFA
3 FalBolst A4H7) 9 BDaxde o aAE T ks
Au)-E53 AL BAGIA WRADE B AusAre] olelo] $aAH

o
S G A FEel wdste] 25T T oloe Add A,

FAPHOR 2FFFE AN £ ELTANA wFTA )
A7 weusm A EEE A BT A

34T Fal7E gldvhe Qlojor & TS 3

845) Re Neath Rugby, [2010] BCC 597.

846) NI F v A (1998), 267-268.

847) Re Spargos Mining NL [1990] 8 ACLC 1218 #z.

848) Nicholas v. Soundcraft Electronics Ltd. [1993] BCLC 360 #*%.

849) AAWAY HYol W £ A= FAEHEL S 2006 AFE A
996z 23). (a) 3| H7F el k= A5 Aol gk A9 A, (b) 3JAbel o
3 9o Alg wA e I|A7E SElg g9l oldl, (c) HEe A Ao whet
Aol W R FAE fst WAAESES AVE F e w59, (d) BHY
o 37} gl AHWALY AT (o) A B UE FF7Y AH FF F4
| = (F A H 53 HSole o wE AxEE x3,

850) IR EA((2013), 921,

SRS



1) DA F4

o] % FAWE AuAL oA BLE A thakel el A
AE Ha olel HE w4 52 A g FSAnE FLHIAL A
% 0% i}%fﬂw, Bolo] A2 Qlte] FHIAI AAZ P &

:OL_‘,
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9
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oo,
ftlo
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ok
A
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=Y

ol

& wheshn 9y
Eal g Tae FAL ANHoR FHAo|hS) ey F59
Abe] oAb A Al F& o] ql7] WRe] EaulgYTAL £715
At sale @ ezt A A4S nestel, F5a4e FF 447
EA AR TAL BNT 5 AES G Yok gk o A9 F53)
Aol FEE Al AY #HEE FEY £ 9L, E53A0 0F 7
Buk A7 5 ke

a6 FEaAe] SRR E oblE FEe wabq Eat H4
A FAL Bal we] HAW, FF Aawte] &7k BT 7
_?_

ol o2 Fal wAel ¥A itk webd] FHIAY FEE 84}

ok

_u

) = FAY A3llE AlE B AAR Auf-FEaAed
A Al oF & iﬂ@ A fauMs AAoR ©dd 71 AA
A 5§38k S=rh(F 221 (2013), 300).
852) Eolojo] FPA=L/A HAR HAAHAY E= HAgHE Tl
AHA = Aol =, S d9d= ‘Q”}XlE A 5]
etk AuiEAL ofAbe] =ole AAZE & EE = wAde w3 A2 2134l

=

ol

/\1 /\L)‘E]—Iq__

853) 5 F2W A317F A1% 15, A3

854) & FAW A317x A1F Al

855) Hd F2W A|317x A48, A309% 43

856) = F2W A317F A48, A309% 43+, Habersack(2016), § 317 Rns.
27-30.
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o Easke WER AF 9o St 9t A%, BRI FRE A
WS Absh A E A ol Aol thskel 1 EAE AW AN MAT AS
473 & ek

FA = BAke] B 4T FIARE FHI A ol

HEPI) 232 HPL Ao AAEE Ao s} D Ay

2) A A4
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A Al (unitary economic enterprise) =
B Au3|Abe] Aufj2 ek o] we} o] Fojxl FH3|ALe] A A A g

YA ol FFoR Ary Zuo AE 5E
BAAA dLdAZA TR FFe AEE
2 THBlumberg(1993), p. 94-95).

927) Companies and Securities Advisory Committee(2000), p. 22.
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930) Antunes(1994), pp. 277-278.
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983) ek AW L242-6% A3EE T 8Abe]l AFFHAAIE “ote]Z(de
mauvaise foi) 3]AF A4 = FAL] 28-S F|A] o] ol wiksto] 1A ]
EH08 Fe A7|e A-rgA R oA v thE 7IFe o9& 4
& o]&3” A% 5o Ay 37500052 HaEdol AMej¥cta A e
gt o] AL AMAA A 3] A (dirigeant de fait)ol A= A EH T (Z 2 A
L246-2%). Safa(1993), p. 365.

984) L& HHE Ao AF FHofetA| &= FFE B dolrt ¥
AME B3t fFA7] fgh H4o 2 ALY dUdEolA WAAAES A
= AYE 42 JAEJE FHA H A >
2 ATl Aol AAFAAN AAS W =72 FAY Y
Iekar 3 (Won(1991), p. 22).

985) Cas. Crim. 4 févr. 1985, n° 84-91.581, Publié au
bulletin(https://www .legifrance.gouv.fr/affich JuriJudi.do?old Action=rechJuriJudi
&idTexte=JURITEXTO000007064646&fastReqld=1765341315&fastPos=2).

986) tHH Y2 Rozenblum HZHT} oF 30d AFEH 54, 53] 2] HALA
W ol AAE 2= wbE FQleta Aeste] mAg Folga (A XA
(2015), 135H).

=

I

i 2 o of

- 288 - ’L-! k'_' T

| &1

11



g2 Rozenblum #7242 & A9 @843 A o]a| AA#E]
ol]S oAGA A AJVEE B Heste] oust 4o o
AL IFold F A9V AdsE 4 Jde=AY ARE AFsE A

oA 2 ol9l7} qlek

(2) Rozenblum #4

1) At #A

73121 Rozenblum< F-&4F 7w 2 AAMS o= s+ 79 A-G
ALE] o] Afolzl o] & AR A wstal 9T Rozenblum 19773 A

woke] AeE At ApAilo] on] e ARH &S HASAL AL
AR AdS #Estal e ZHE A HAE ARG A A o8
AA JAE WS GA KA A AA LA A-GAFY] G ALES o] dAIZ
AL AFstAt o] dAGF=E 1977d AHdE MAFE T3 19773 H-H
1980 7FA] o] Fo{H =], o] MAF+= Rozenblume] I 35212 30%

>~ =2

o[Abm A A FolW, UMA] FF= Lo IHER ol F
of X BAtolrt. EFE 1 Abo] H-MAb= A-GAFSY] dF-=FH A=A
T w3 QAT o] 24 H-MAIR o™ At T2 <F 3

Wk 1,150%F] 25 Zekdt). o]e Rozenblum-= ApAle] o371 &
I A-GAEel o]<foll whsto] AL AabS o] &kl th=

o2, IAAAITEHE 7] A2H AT} Rozenblum< A7) G A Ake] oF
] 5o Abdel tisiA s vHEA k3, o 2ol 1A

o] AIdAdE FHsAY. 5, A-GAFeF H-MAF= “Rozenblum 71457 9]

= AastA ol Folxl AAA ALY FdAE s lenw

987) 5 AKIM#(2010), 454-455H;
& A Aelrh

0_1_4
™
=,
/[\D\
S
—_
=
—
w
Q1
(2
=2

>4
)
i
e
r)
Lo
~
e

>,
o
2

- 289 - AM=Tl e



!
EL
o7
o
Eo

a) 944

0
0

el

o] = Rozenblum® %

bl 492

<

o]
H

JoZHY A

[e)

R

5}

°

}od Rozenblum©|
=2

. A-GALeF H-MAMALe]
Ao} A-GAF oA

b AZAgol o el g

Y

.
-

Al
T
°

= oz
H,

3|
oyt ol

}
b) ¥4

-
T
-

R

o)

& 71l o

Sk o
=

1

5FA]

A
14 o

I

]

H-MAFehe] Apo]o

1

[}

of WA=

=

34 Al2ke] o

ki3

3

3t H<S Rozenblum©|

gk =

—_
file)

g
A

> 1

A 437%

2] <

)
=

1989)

[<]

R EAE HA

=

=

27
A|425% 4

I3

H
H

]

7% & 4 §lom Rozenblum

24%

)

=

- 290 -

o Al o

=
=

L)

Q)
=2, 41966\ 7

o

2o

g

1 Al o
}\1 H

1
e

39
W

[
=

988) i K7 (2010), 455,

SEIOE

,Cl]



3gs0e] 74 Mg W] AL oW fabe] ALY EE WE
A oA AR A ol ABAE A B IF W A e A
7hel

A9e B dol o] 1% AAE J8 449 4L B3 P
AA-AFE A ARA B olelg glake] AAH Ao ojo} sk, Wl
Zzte] Bk #HE Ame A Ew,

27 A 9T A

4+ 9ee aAsgre B

Y
il

i

=
o3t 870l FHLA| FR7| wiel da= 714E A

Rozenblum 22 dA4g a7 stolA] AR &7 A HE A &2
=t g 18 =
7V @ 1w AAE S8

A
A & oles A% AL A, @ WHFHFE At o #A A
[e)

e
o
o
e &
ol
)
fE
e
N
2
N,
e
o,

989) dd T AW AL241-3F 4%

990) d3 ZF AW AL242-6% 3%

991) #Z2 Y+ v 2. Pour échapper aux prévisions des articles 425
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mai 2002, n° 01-85.746;, Cass. crim. 8 avril 1999, n° 98-81.756; Cass. crim. 9
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oot ol frE AAAMNFE AT Ut AWORE AL

%Xﬂé}ﬂ gonr= Jagld EH??H SIAtAAPE & H o] dHe sk

Ax,  2ws TSk 3AF Ateldl e s xR
(complémentarité des activité)’ o] ExjstejofF sttt a5 A S A
F7F SAAR WFoRE FAAR WFORE MR T

[}
A5 o] glofof T2 o] g} 1001005

o
N
-}
0%,
fol

1001) & ARQFoll A= 3JARHe offdl AEAAZE gloma Fale IFe
EAE AT & gt FAA A (Cass. crim. 8 avril 1999, n° 98-81.756).

1002) Ze2ol % A7 sty = Sl thE V9 S WiEfd o R =

TOo R AujetAY AT FFES v Aol AZAAMAFE AL
Ho AU E 2 A AL233-16%).

1003) Cass. crim. 9 déc. 1991, n° 91-80.297.

1004) Forum Europaeum(2000), p. 199.

1005) Rozenblum 249 A 14 ZZA<l 19833 4¥€ 29¢ )¢ t”%_—% 44
“T1we oY A= /‘}O]J ZAA A @ A (unité économique)= 73 A A
ZE TS IAEY EF9 FsR A 95t ‘%E]rm T Slojof gt
2hal FAISFHA, 2 ARQEA A = AAEE o] 8% S|ANE FEAF 1A
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%ﬂ o
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A= A HAFEE Ao ® EASA evhal #Aska gl
2ol HAAA 1210] Hujet= e “19
unipersonnel)” 9] 7ol =, A EEHE WHE7] g “T1E79
AZF AR H7 s E 190 Aujrt FAL Ape
oAX= A, I Qo AAG A T o2 BAVE EAEE Aol
278 A7 dAHE Ao HHATI0D gE FApAbe] FA7F of
W& Abghel] & FA17F o] FoA [
AhggHe] wAE e V9dRAG FEE EE v 27 wEo]
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2) 43" 2FASY

Rozenblum 92¢ 438 azdoz A4 15< 93 A48 154

Aol EAGILI00 B Aike] o go] TFEAMe] u]Fo] AHHE A

W, oolog BT AT AT, WA, v8S], B EE A
92 Aene YFel Hsnayel gol 444 vAALL & 4
thar A S T EE}E}H “IFTe EAE ?_V4 a2 eFskrh. A xIAI(2015), 136
=8

1006) i AKFI77(2010), 460,
1007) Boursier(2005), p. 288.
1008) Boursier(2005), p. 288.

1009) 2EAH Aol &A= AL OF FF AAE BEUAHE Hose F
99 RFol Ytk AL MolFE Aoz IAAM ol fel W@ e
ZA 2 F JdE 2F 7ER 2% @S OF FERE Fdete o 79
2~ 0]
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e ek oled dvd AN 1§ PHHE dF IAE
JRILe 4Ystn, 245, FHFS BER Frhlo0)
5 A g AAZE 57 A

% gde gnE 1§ AL w4 AR orehizAl

S AdE wE sk GRAAA vwele] ARG Ak, A
gabe] oAl3] E FFEFN ARH Ao EARA @] W]

FE AFE AAEA GETan BAGE A Qe
3) WolF R EA FPe YA

Rozenblum #7& 1§019% 1% 4917k Adats] AshAs “u)
}

2 dsiAu oy BA A

il

7S %t uElbA AR F sty A Ao w Eolo
W= Al £2o] oudt FEHEE BAYA &= a3 AdsdE ¢ gl
=5

1010) Forum Europaeum(2007), p. 199.

1011) A AR Al el oA eFar, awj1ufje] Astol] wep AgE gk 4§
dEe 2 Ay HAA7} HE aFAME EA8A ¥t o} Cas. Crim. 4
févr. 1985, n° 84-91.581; Cass. crim. 9 déc. 1991, n° 91-80.297.

1012) 1ejvh o] A7k A sl wIAHSHA whgetHA a5 AHE WA
7he A I5 w9l dojA 2358 niEAE Fx oz o]y gk o]Ake]
ANFS AHoz BAsIGE ou & oy}

1013) Forum Europaeum(2007), p. 200.

1014) Forum Europaeum(2007), p. 200.

1015) WK E(2010), 461-462; 7 2 A(2015), 144-145%4 .

1016) Cass. crim. 23 avril 1991, n°® 90-81.444.
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oo o8] duslofol shrl, AuB AL FEHeAY FA 2ol A

A AAG e AR w3 A S0 8% dPse gt

o, aFel £%He] glth: A AARNE BAss odel oF n

R AR H1022) g BAo]l Eoldt AAE F IAHAE 59, A

B8 Ah7F obd AR E Sol, 15 Ul thE abel oa o] FoA i
Aol AA HEHL Utk He FF BT FFo|chim)
= FEFEE A Abe] B

gl sAewe] v Ao

1017) Forum Europaeum(2007), p. 199.

1018) Forum Europaeum(2007), p. 203.

1019) Emmerich/Habersack(2010), § 311 Rn. 62.

1020) Forum Europaeum(2007), p. 204.

1021) Emmerich/Habersack(2010), § 311 Rn. 62.

1022) Cozian et al.(2010), pp. 1483-1486, 1490; Pariente(2007), pp. 321-330;
Boursier(2005), p. 273; Hopt(2015), pp. 18-19.; Forum Europaeum(2007), pp.
200-201.

1023) Emmerich/Habersack(2010), § 311 Rn. 62.
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(th) ol&= o}

olgtg] ol 2004 7HA I AMH A2497F%= EZw 9] Rozenblum g
S AT s 3 M gixAQl Aldgta HrF P12 o] st

of Ayt
(1) Ao dA-BEZH oY

ojgrglo} W} A|2497% A|l& TA = AuiS| ALY XA &} 29 F
o w F&H3|Abo] Edll(danno)7t TATEAAINE, A A9 240 gE A
A& A I (risultato complessivo)dl] H]Fo] 2 Ay} &8 7F Al s A AU
(o] 3 =2 ), 53] &8 AAE 93 X (operazione, ¥ =2
RAAzA)Y A=A &7 ¢As] A A% (integralmente  eliminato) 73

ol WA WS erevha 74

1024) Boursier(2005), p. 309.
1025) Cariello(2006), p. 337; Kousedghi(2007), p. 221.
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Rozenblum 9] 4] 7}4 274, = i) 7|48 d T2 gL A4
b 24 BAR, i) d¥d FIHHE F
A3 FAletE Ao a8a qi) ol K-
of #Alm TAST Aotk wekA oleF =
7bF 53 = B ARE a5 AAE AT AXE stal FHIAL o
AZY olel mhe F&B AL Bolod WS HUUE FHIAL oAb
g9l H oz Aol YA YES s A

20043 7R o] AFE olm] olggofe] FeoA= 7Y 2]
HARE FEHIAE dlste AU AddE g A5FoRA A=
olelow ga® 4 ot Acw ddat Wl WA olole of
F(teoria dei vantaggi compensativi, theory of compensatory
advantages)’olgtal EATH7F EAA L, ojgE ol WIH A2497% 9
FAE o] WA o] o2& WREF Flelet o

Holth100) %, 7] Age] £3oz A o] Ho
= Z

1026) Cariello(2006), pp. 331-333; Kousedghi(2007), p. 221.

1027) wretbA SdWo] ofd T A9 Rosenblum® o A3t Hrs
W= A o]t} (Kousedghi(2007), p. 221; Cariello(2006) p. 337, 5JI1E(2009), 15
).

1028) o= Al olsjgtid, F&H3I|AE

g FTEIALe] A HAR oluts gt o R e T

FAEA Fa, B g7 e ol Al 7tk Aol a4+E Tt
obd Aol
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Aol A= 54F “gE(acto)’e] obd AAeF Ao “D-F(attivita)”
dAAA A" s A Aar 7] Wil e 5 e BAH o

oo Mot el EaE Fi AARTH A4 WASE o ks

o)
WA selslof st zlom Erhisn =Moo x| u|s|Ale] o w ol
g a7 AT A FHIANEL)7E FARE oprE F YdE T
AAR G3Fo] 3L ElE KBS FESithE A S, BAAA o
ool EA o = A3 AT )7 JYFEE = Aol T
% o] T} 103D)

=

& AgS shA ‘E%EE}—’ A= o ASAth1s2) 2 ojdE]ol R
"=
=

B ol T ot s 4°J<1, Fgon 4% A5 o
o]

N 224973 = A uf 3| Ake] FFell i g
2 Q1gsta Advke AHeA FAHoRE =

FAHLE A s Abell FE A ZA 2ol 7
}—: Z\ X}Zﬂoﬂ E}E /\]Lﬂﬂ §Tjrf M FALY] £AS HsstA] ¢,
ojoll ofsf dEEojof Frhar st 3l
= ol o3 Hr=E Jhed Jow

[e]

Ao ok

o}}J

1030) Cariello(2006), p. 339.
1031) Cariello(2006), p. 332.
1032) Cariello(2006), pp. 334-335.
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7} 9 T}.1033)

(2) &A%

olgtg]ol WIW2 Vgl #wEE FAFE At Stk

-
J|m
ol

AA St 24 DAV AHEA, TE3 A= FALY] Tl A 3] Ake] 3
S AEE Z1AskaL, BAL F)el Au)sAtet &S AF HALS B
of gtt}. welk AAl ool A o]E A stefof (o] g ol WY
A2497-2% A1), o] & AN FEH3ALe oAb FAEHE AHE QLS
of7l®l FF W= A3AEe] &l diE wid Aele zlvh(el g ol R
A2497-2% A2%). T FTEHIAME wid A A Eel A el Ak FH 2
AFAZY] Fag S aoFste] HAsIjoF ghrh(o]EE o} R
A2497-2% A3E). T3] oAb AAH A = FEH I AL Al 3

A RE R EST AL ALY AuE we gE B4 ke A E
2 AASa olH @ Adst F&3Ae] Aol 1A FFE S Ashelof
Friol o} Wy A2497-22 A4E). o AARLAE Hele] AL
A AgEE FERAA) FASH, Aol de FAHGE Helth
557} Ausare] AR 4R sho] oW AR WA | A
$ol g olsl@Ae Teld AAel oJ2A | o fF
of grf(elgelol WN A2A97T-3%). o] AL WAA o]ole A of 3o

et S Adoa] AAA A= Ago st s} 1034)
(&) EMCA

Rozenblum¥Y & & ¥k 3le] 20159 #|ete EMCA 5 Lgo|¢e #
3k A A oke Ay R

1033) Cariello(2006), pp. 333-335.
1034) Fasciani(2007), p. 222.
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(1) 2§19 A7

EU WelAl 25l 7dS A= 3ldso]l 50]1hAh10%5) EMCA
AqME MR 2Feld Mds dA-s7] gk A A=E A Hr
aFol g A EMCA A5 A t&sta e, 1 5 Al6x(1
9 oleh)e] &2 v

(1) 5¥3] Aujs|are] AA 2 18t F
ool Wkl AMAA S stHEE the o]

oﬁ JP}
toly
>
°
>
N
ofN
4p
tob,
>
lo,
-

o
(b) TH3IAF oA = 2 E24/E38/8 0] 9 (loss/damage/disadvantage)
o] ?%L?/] 2 717F Yol o] 5/4291/9] ¢ (benefit/gain/advantage) & 2 A3 =

I s Aolgta FEHom A = S A, a8l

(2) &AL FAFEIAA A5, Db)E 4897 e
(3) F&HAe) olAE (D9 20e FEA = A4S AusAe)

AXNE ADE 5 Ak
(2) 2F°199 74

A6z AIE(ESEAL oAbl ula skl Aol i w
FHAoEA AAL A “2F o9 Ade AT Aol
1m0 o e AuEAt AARL BASRAY FEHIAE ol @

1035) Zweles AN AdA-stE deke olg e ok 2004), A F(2014), 37t
2(2014), 2=#Q1(2014)e] A, FHAHE AdAs = vHetRe X ofdds,
ygat=, Wy, Ed=, SAR23 dela, 292 dxEyol Fo] gt
(Club des Juristes(2015), p. 27 ©]3}).

1036) EMCA(2015), p. 413.
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AN wet BAE T W o9E HAYS AFeE )5S TR0
A6k “rgele'e] gelo] waME FAAA Gk 7 olfi
A

TFolA o] FolA = A FEhetal vt e v e
35

AdHA Hgs ¢ AA Ha, o]AL AFFF wE AP I Frt
Ao WEAXRA 0 AL A D % ¢lrh1039)

A16%+ Rozenblum®] 2 ¢ FFS WA R
TS YrhIM0) 15QE 2~ Rozenblume Y E el U3
Aol REstal FZafofd A Wol AyAl A8&5 45387 3
= "ol EA& k104D webA EMCA All6x+ o (hdshal
g Hs sk AA, vl AR ANStA FAE 1F EA #

2 ALgH AS & F AThIMR) 1 o] r
“HIRISI A o= HistA FAdH"0

AAT A Mo Qs TFol AP A

kn)

L

s

2 o

&

.

2 O fo

%o

(4) ZFolde I AujlAte A4

1037) EMCA(2015), p. 413; Reflection Group(2011), p. 60.

1038) o] W& EgAgdo] EASHAINE A A Y Aoltt. 3|AE Ik
S AlA A &= g HAE oA gAMAA S ASe dde ] o= A
ko] 9l 7] wjE o] tHEMCA(2015), p. 413; Reflection Group(2011), p. 60).

1039) EMCA® A< W2 ofe] vep Aol Al 3]AFe] “AFs] 2] o] 9] (social
interest)”S AolstA] 22> A FARS olfEta AR ITHEMCA(2015), p.
414; Reflection Group(2011), p. 60).

1040) EMCA(2015), p. 414.

1041) EMCA(2015), p. 414.

1042) Reflection Group(2011), p. 60; EMCA(2015), p. 414.

1043) Conac(2016), p. 312.
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A6z ALFE 840l FHE A%, LA oA} TFIS 9
I 558 ool Mats A4S SHAE T FHAA oS B
el e Yo mNE AN ek adH FEF Wl ehE

b meldel AL Abel tlek wET o] =

Ha sde = 2

AZb A S ki Alee] 87 FEHA e AL £%

A} oAb A s Abe] Aol T

de A9 2434} oAb AuEAle] AAo] g2 grolw Hi Ao
4 2

2 oatAsta vk FHIA e el AHAe] ool mEH oo} &
7] wj & o] t}.1045)
2. 2FFF7 EAA L= 3¢
LgFFl EAEA G SAAM-FEAA A = VIRl =
FEF BE AAE g sjdeA gokw gl 7 4 9

AAELIAIL AW Ap) BLF AE B ge dAEE e
]

28,
F2@ AAAUE & gol= FFEI SUAR 254 g FHo

1044) Conac(2016), p. 312.
1045) Conac(2016), p. 313.
1046) Yasui(2016), p. 10-11.
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gHeh 104D A ufs|abel FEBARE Aol FRJAFAS T olfrE AW
s|Akel T4 5]AL 7He] 7%'HE TE3AL oAb Al FE3| Aok A
oF e Aw9] olddE AV AL F U] WEdd, kA -

£3AL 3h, AFEIAL AT e Addde 2dF olddE et
itk ®B7] wfjEo|thioR) wheba] H Al F &AL 7
s ke A Al AFs ol A HFEI AL ow{— ]AH 2 7)

r&‘l
>~I
of\
1y
toty
>

2 A o] AT W AuiSA} e 19 o]s nEld ¢ 9l
A T} 1049)
W) =25
S FHel Fall dv dvEhbe oY A RE, A FEI| AL o] ALY A )
A o]} FE WEoz 1t Yl s ashEh
WA 55 o w7 R Z1g el st HelE =y
& astE ygolth 20154 Australasian  Annuities v. Rowley

Super Fund BN A% oAb A4l %@ HAel delx 1 349 of
g 9lal A Folok st o¥E FE B o o¥E aFoole
3% o RE AT 5 9oa SuA, 2gole 9da Ag @ o)A

o o] guke 917 8% ThI00
SR 55 S AISTE AL AAEEH AL o Aol A A u) 3
A

At
o] o]dS Y3 AYstE AL FRE FALS wtEsL o] BAS
o
L
KR
=

s

1047) 200611 @@= 3|AFH #1192z,

1048) Davies(2012), §16-123.

1049) Club des Juristes(2015), p. 42; 74 &(2016), 34-35.

1050) Australasian Annuities Pty Ltd (in lig) v. Rowley Super Fund Pty
Ltd[2015] VSCA 9.

1051) Yasu1(2016) p. 11.

1052) e o &= A@AQ] A4S 7oz ddsn, AAAHA A8s At

- 305 - .-:';4 :‘i 'I_“



13l (in the best interests of the company) %13 Aoz 7FFHT. 1
QAL goy grh1os) ) E2341e] Aol WA Aoz = uj3) AL
o] o]9& 93l A= AS FAstA, ii) o|AF MR A uj S| AL
A oS flal ALEH, oAt A & uf FEHEI| A= Aol o
of ataL, i) oJAbe] R A mabFEfel o] 2 A Fofof ek Al 7}
A 2L B wrErojop ghrhid) mebA AI87TxE A&st7] 9l
M TE3|AL oAt Al A ujEALe] oS 98 Heldt= As &St
= BAARD @] o7t s FE3ALe] AHS Aok gt 105

(th EMCA
F&£3 A7 HAELIANA A9 AleE A28 (b)e] 2Ae FE3)
A golw ke FAS T itk FABHIAe] AoE AT
s wsd WAool gonw A 2% A4S AR 2 @ wa
S A FuE aFAFFHNE T F ASS Fesea Yrhiee

I FHRHoRT Aot A2 gurt gtk dddg &

Aol 3ol e ololgtn MR Wi, 1 oAt AS 9ste] I|ALY
18 AZES 45, 54 olx7F Addst= Aol 3|Abe] HAHe] o]dojgta
A ® dae] AV A#AAelA] eta 5] EAdowt oAg AoletH
dele] a7 §3kekA] eF=Tth(Austin/Ramsay(2015), p. 438).

1053) PWC(2014), pp. 2-3; Yasui(2016), p. 11.

1054) PWC(2014), p. 3.

1055) PWC(2014), p. 3.

1056) Conac(2016), p. 312.
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Abstract

A Study on the Protection of

Shareholders in the Corporate Group

—A Focus on the Controlling-Controlled Company

from a Comparative Legal Approach-

Shinyoung Kim
Commercial Law

The Graduate School

Seoul National University

The corporate group as opposed to individual companies have
become commonplace in modern society. Important corporate decisions
are made by the corporate group rather than by each company within
the group. This group structure raises multiple issues in corporate
law, in particular how to protect the shareholders of both the
controlling and the controlled company. It has been necessary to
change the traditional concept of corporate law. With the exception of
a few minimal provisions, the Korean Commercial Code as it
currently exists does not contain sufficient provisions for corporate

group. Korean corporate law assumes that each company has its own
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corporate personality and is thus treated as a separate legal entity.
Additionally, each company has its own director whose duty is to
pursue the interests of the company itself rather than the corporate
group’s. Further, the Korean court currently also follows the separate
legal personality doctrine, which sees each company as having its
own legal entity apart from other companies.

Under current corporate law, it is difficult to reconcile issues
regarding the corporate group, and to adequately protect the interests
of stakeholders.

This study proposes a group—centered approach to laws regarding
the corporate group, as opposed to the separate legal personality
doctrine. This study addresses the unique legal issues pertaining to
the corporate group, in particular controlling-controlled company,
excepting the general issues concerning the single individual
companies. With the goal of protecting the shareholders’ interests of
both the controlling and the controlled company, this study explores
the unique issues that may arise during the operation of a corporate
group and offers solutions through comparative legal review.

1) The first issue to resolve is the protection of the controlling
company’s shareholders. If a controlled company’s director violates
his duty and causes damage to his company, it may decrease the
value of the controlled company. This in turn may have a negative
effect on the wvalue of the controlling company, which may then
negatively affect the interests of the shareholders of the controlling
company. In this scenario, the issue begins with the controlled
company but spreads to the controlling company’s shareholder.

This study proposes the following solutions: first, the director of

the controlling company must have a duty to exercise control over
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the controlled company, and second, the shareholders of the
controlling company to exert power over the controlled company, on
behalf of the controlling company. This study focuses on protecting
the shareholders’ interests of the controlling company by allowing a
director or shareholder of the controlling company to exercise power
or control directly over important corporate decisions of a controlled
company.

Expanding on the first solution, the director of the controlling
company should also have a legal duty to exert control over the
controlled company. The director of the controlling company as it
currently exists has a duty to increase the value of the controlling
company itself by maintaining and increasing the controlling
company’'s assets. Because the shares of the controlled company are
part of the assets of the controlling company, the director of the
controlling company should have an affirmative duty to maintain and
increase the value of the controlled company. In doing so, the director
of the controlling company may use not only de jure rights but also
exert de facto control over the controlled company.

In order for the director of a controlling company to exercise his
duty to direct the controlled company, he must first have legal
authority to direct the controlled company and the controlled company
must be legally bound to abide by the director’s direction. Corporate
law must give the director access to information regarding the
controlled company in order for the controlling company to make
important corporate decisions. In order to monitor the exercise of this
duty, under Korean Commercial Code §412, an auditor from the
controlling company may investigate relevant information regarding

the controlled company.
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Expanding on the second solution, currently, the shareholders of a
controlling company may not participate in making decisions
regarding the workings of a controlled company, even if the decisions
are substantial and have a great effect on the controlling company.
Further, the shareholders of the controlling company have no legal
remedy for potential misconduct by the director of the controlled
company.

If the director of the controlling company neglects to exercise his
affirmative duty or acts contrary to the interests of the controlling
company’s shareholders, the shareholders must be given the power to
exercise over the controlled company directly, in order to protect their
interests. A shareholder of the controlling company who has a
substantial interest in the cash flow of the controlled company and
therefore has an incentive to maximize the interests of the controlled
company, must have the right to participate in making decisions
regarding the controlled company, and also evaluate the corporate
decisions made by the director of the controlled company.

This study proposes expanding the rights of the shareholders of a
controlling company in three ways. First, shareholders should have
the right to make decisions regarding the substantial corporate
operations of a controlled company. Second, shareholders should have
the right to file multiple derivative actions against a controlled
company. Third, shareholders should have the right to inspect the
books and records of the controlled company.

2) The second issue to resolve is the protection of the controlled
company’s shareholders. The directors of a controlled company should
often consider the interests of the corporate group or the interests of

controlling company rather than the interests of their own company.
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If the director of a controlled company makes a decision contrary to
the interests of his own company, even at the direction of the
director of the controlling company, both directors may face civil and
criminal liability. While the director of a controlling company and the
controlling company itself do not owe any duties to the controlled
company or minority shareholders of the controlled company, both the
director and the controlling company should be held liable to them
because they will be considered to have aided and abetted in a
breach of duties owed to the director of the controlled company.
Under certain circumstances, the interest of the corporate group
should be prioritized over those of an individual company in order to
efficiently operate the corporate group. If the director of the controlled
company makes a decision contrary to the interests of his own
company, under certain conditions, he shall not be deemed to have
acted in breach of his fiduciary duties even if the decision was one
that was issued at the controlling company’s direction. This scenario
applies if the controlled company is wholly-owned or if there are
protections afforded to minority shareholders of the controlled
company (ex. compensation requirement). The requirements must have
been specified through legislation. In order to prevent the abuse of
the “group interest” defense, it is necessary to strictly examine

whether the defense requirements have been met.
Keywords : Controlling Company, Controlled company,
Protection of Shareholders, Group Interest,

Corporate Group, Group of Companies
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