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The International Military Tribunal at
Nuremberg (¥ 2W 22 <A LA H4)

2ot g

Rome Statute of the International Criminal
Court(=f Al G AL A 4o B3 ZoltA)

1 A (UN)

United Nations(==#] &13)

o.?l i)
DAY
ool
109

Convention on the Prevention and
Punishment of the Crime of Genocide 9
December 1948(F whatal = o] WX} ¥
23 doh)

ICC

The Internationl Criminal Court(=#]&A}FA]324)

ICTR

The International Tribunal for the
Prosecution of Persons responsible for
Genocide and other Serious Violations of
International Humanitarian Law committed
in the Territory of Rwanda and Rwandan
Citizens responsible for Genocide and Other
such Violations committed in the Territory
of neighbouring States, between 1 January
1994 and 31 December 1994(Z £t} =-A & A}
A HA)

ICTY

The International Tribunal for the Prosecution
of Persons Responsible for Serious Violations
of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia
since 1991(7-raL = A F AL 42)

ILC

UN. International Law Commission(f-¢l =
A1 E])

IMTFE

The International Military Tribunal for the
Far East 1948(57 =& A #2)

SCSL

The Special Court for Sierra Leone(*] ol 2}2]
< EdAHEL)
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African Human Rights Law Journal

Am. J. Int'l L. American Journal of International Law
Am. Soc'y Int'l L. American Society of International Law
Proc. Proceedings
Am. U. Int'l L. American University International Law
Rev. Review
APYTHL Asia-Pacific Yearbook of International

Humanitarian Law

Auckland U. L.
Rev.

Auckland University Law Review

Austl. Int'l L.].

Australian International Law Journal

Cardozo J. Int'l &
Comp. L.

Cardozo Journal of International and
Comparative Law

Cornell Int'l L.J.

Cornell International Law Journal

Denv. J. Int'l L. &

Denver Journal of International Law and

Pol'y Policy
Duke J. Comp. & | Duke Journal of Comparative & International
Int'l L. Law
Eur J. IntL L. European Journal of International Law

Fletcher F. World

The Fletcher Forum of World Affairs

Aff.
Harv. JHum. Rts. Harvard Human Rights Journal
Ind. Int'l & Comp. Indiana International & Comparative Law
L. Rev. Review
J ConﬂIij:;:WSecurity Journal of Conflict & Security Law

J. Int’l Crim. Just.

Journal of International Criminal Justice
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Comp. L. Rev.

Loyola of Los Angeles International and
Comparative Law Review

Melb. J. Int'l L.

Melbourne Journal of International Law

New Eng. J. Int’l
& Comp. L.

New England Journal of International
and Comparative Law

Notre Dame J. L.
Ethics & Pub. Pol'y

Notre Dame Journal Of Law, Ethics &
Public Policy

N.Y.L. Sch. J. Hum.
Rts.

New York Law School Journal of
Human Rights

Santa Clara J. Int'l L.

Santa Clara Journal of International Law

Stan. J. Int'l L.

Stanford Journal of International Law

T. Marshall L. Rev.

Thurgood Marshall Law Review

Transnat’'l L. &
Contemp. Probs,

Transnational Law & Contemporary
Problems

UNSW Law Journal

University of New South Wales Law
Journal

Wash. U. Global
Stud. L. Rev.

Washington University Global Studies Law
Review

Whittier L. Rev

Whittier Law Review

Yale L.J
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A2 AMANRA 250 ez FASARALD B 54 SECA

A2l 2 o] 5o PRIl A GAA ALY, 24T A FAAY A

Al ghe] 2 SRR dA] FAFAIA RS (ad hoc international

criminal courts)E AA A FAGALAHAA(The Internationl

Criminal Court, ©]3} “ICC"g} dtth)ell o] 27|74 = Al FAFA] T 4605 2]

Ad rHoR ALEo]l ki, FQ(UN) T3 2ot Fo =AHAd
2}

3](UN. International Law Commission, °©]3} “ILC"#} 3t} 5& %3}

1) The International Military Tribunal at Nuremberg. ©|3} “YEW =2 A AA"ea 3
=3

2) The International Military Tribunal for the Far East 1948. ¢|3} “IMTFE”2}aL &k},

3) The International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991, ¢]&} “ICTY"g} 3t}

4) The International  Tribunal for the Prosecution of Persons responsible for
Genocide and other Serious Violations of International Humanitarian Law committed
in the Territory of Rwanda and Rwandan Citizens responsible for Genocide and
Other such Violations committed in the Territory of neighbouring States, between 1
January 1994 and 31 December 1994, ©]3s} “ICTR”¢]g} gt}

5) The Special Court for Sierra Leone, ©]&} “SCSL”¢]2} 3kt},

6) 44 TAGAARLS ICCE FTEANY “FTAGAARL"Z Wo] Fu gont
QA FAAARLE 5 e TABAARLEDS] Go] EES W] Gt 24
FARARLEE ART W= 10CZ, 10C ol9e FARAARLEE A A
CCE E3ete] TAGAARLE 54T W “TAGARLE)Z TEHDA B

o,



7) 1998 79 17¢ =Znb us] oo el “SAPAA A #E Z okt A (Rome
Statute of the International Criminal Court)”2 £4 A A= AozA 20029 7€ 1
d FaEdoh v 20009 392 ZeparAe] AWE shal 2002 1€ ¥
ZA ZuparAge] 83 Al FAbaro]l FHAE 2015 7€ AA ZelarA Y A2 13971
Srolm  GAl=ES 12370 = o] th(https://treaties.un.org/Pages/ViewDetails.aspx?src=TR
EATY&mtdsg_no=XVIII-10&chapter=18&lang=en).

8) AW A6z A1 : AHe o3t AA-FrE 2ty dubd oz FAH AW
= Ty 2e 288 7Rt

9) 2wty A27F9 i P JE2 o 2o

@& A (Irrelevance of official capacity)

4
Lol F4& 4 A6l TAT oW W glo] RE Al A BEFFA Aol ok
drh 58 Fb A5 e AR S, Y e oY Y, AFE R =
=AY FRPoRAY TH AL oW AflE 1 AUAS o A me

YA o RE WAANA FA ohste], w1 ANRA AEH FFAGE
TA8tA] o}y g tH(This Statute shall apply equally to all persons without any
distinction based on official capacity. In particular, official capacity as a Head of
State or Government, a member of a Government or parliament, an elected
representative or a government official shall in no case exempt a person from
criminal responsibility under this Statute, nor shall it, in and of itself, constitute
a ground for reduction of sentence).

2. 3y e TAEAeRE Y §3 Add w2 dHAy 5383 dAarE e
a2 Aol gk s #BEE PAE WA oY 3 th(Immunities or special
procedural rules which may attach to the official capacity of a person, whether
under national or international law, shall not bar the Court from exercising its
jurisdiction over such a person).

10) @9 A6z Algkel oste] Z2off AEFIAELS FHFORE WFEHE EEY Y
A2k glo] muHeR A8" F ke Aol giA™d gy #de HEo|th A
A, Al FAMAe]-o] B3 A (A5F)(BFA AL, 2014), plll. 5 283, "SAFAA
Fa 9t olds 9 ITulH e AR, SAdAY A55(2002), p.120.

1) SAE A} RA"E e Adeln B4 WA (mputing)" e AAW A o
2= AL 2R WAL, WA (mmunity)’ s 2449 SelA @jpddes
FH HAE ov|gth. $7 AU dEHY EAFEAMABIZ) oY T3]
EAZEAAM4T)S A4 AdelBs WA st B 3 7394
o] WASHAEY A45x)2 =3 WA HAQds AA| GEvks Ao A 3
Fetta B vk FAYAE I7bAAY uwAE 54 Ik Wy =A
AnrzREe] B3U AAS AFGY ZohFd ALEE GAAQezRE W

o



Aol AR WA AR 5D Selrt QA Ak

moht A A7zsl AWael gERe} FHelde WS 23
el FE A6l teld s 2ukitg vE ol GA ZHelA A A
7b ATk $4 mukitAde] WHE dRE 4XH 2Hony
S Zlold] b gAbael XA wel sol ALFOE oA BT
o AL AL L Awaor Frkw Wol YEHAA FAE =

93 AWe F5d oo walelgelA B e A
2 SR AL Bobsedl wEGE WA WAdn FAHA 2

=
5
rhe A Ao JATHS EF moltAdel o@e faA Fuyae

AP, S e Ao e BAAN0 g2t wAy 5
AFA" (A2 FAFDL Qenk AARA A AR AdS zBHD 9
EoR SNEAAT e A2% A2 F2). o wRAE Y 24
S BAFEY, BALESA U WASY 5O FE CWASA R oA
S R e L F2 WA el% Agstar dr
12) A Amow Welol Aest AR T F e VAL HE F2d Wes
Beistel %7} ol ABA O e Gk, Ful W Lol “BBA I Sol

7t F=2 *]'&E] AR “AAFE Aol E S AEEE T &7t dASA TR

Hol Qv AL ofyth o] =idAE HY U Hde #dd @ F7F ke A

44 El:r‘é %% sto] “#EAol = folE AEE A FHARA, A FAEA
—o] 23} AL#|(A53), op. cit., pp.227-228}.

gl (A
13) o] BAlE wlg 2ok BEoolue YA BHAH WES 3 JE v =
13 A 4=l digkilso] 1951 HlEe H et
¢F(Convention on the Prevention and Punishment of the
ember 1948, o]s} “Fotilalwkxg e olgt gtrh) A4z
F Alglo] Mo g M Q= EX } wm pIgolat

=

o] e} A A 9
Crime of Genocide 9 Dece
MM E Hekats) C% L
stolete MYt s sk
Sl Ol e R Ee 51L§] =
1950Li°ﬂ o] ks v o °] | sl AES &4
Ats e QuEAEN AR F Al o] R eh e ek 3 of 513?7} , 1951.
12. 12, 74786l gk 7, welaRHEF1994d T, EHSE J-0007, 431]?;]‘?_49_0124*
0206)2] YEQa°F FZ(http;//diplomaticarchives.mofa.go.kr/dev/open_ document_vie
W.go)J.

14) 2vbatg & A1202AA dAS] RS FA sk vk =wh
3 SUUT AU AEHALL oE AHsin APy dEFH “x' 511'] ]°J°] WA
Ed4%Y FEE A3 EuhatA HFEstaE o] E o]ldatA] kot Aol H F ds

S AAHSATE 2002, 11, =3 FIdduETdALs] FAHAEAY FEA4 Y “5%14]63
AbA| Ao #gE 2ol v EE ot AAME LAY pp9-13.

15) Ibid., pp.11-12.
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16) Ibid., p.12.

17) ZuptA A5z WA AfbisZo A ZATEA AAl BAXAZA 74 oo
z ol zn;}/\LgHJq olmo] kgl 2, AWz, AFUHES ICC BAWHZ FASL 9
th 92 o]yWE A8E WA AldFolME AR oS Wwolso AWMgAY WHZ
TASE Qri(rhet ISRz = Fulslo] @A GrAlEE 7o o]Eo] glo] EwhirA
of E3FE x| Zalris vlmA He 201094 ZulpAo] ZakE vl S o]
ol obg EgHol YA &l o] =M= HA vl g oFWE
o FAE Feddd, dme wa F, AANAE FAoR =dan 9 WASL
FAste] “ICC B "ga A At} g

18) 2002. 11. =3 SN WEFNNE FHAEND A “FAGAA L B
2ol WEE o) AARIA, pp.l0-11. 5 2002 11. 5. 42343 3] A8A FY
Q"fﬁ)\yo °J§]§]° i p.18.

19) 2002. 11. 5. #2343 3] A|8x EULYWEAS L3392, pls.
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A gle]l ICC AL HFsgornz HugE EA7 glvds JFdeoldl

LA SAZ SUGD oldd AR 94 UEY ¢ FIoAs
Y =gre Qo FHAA PRl gl wobEeld Zrhit

‘ol g0t Fhe] AH AAANNE TAAS] FHdEd A &
d¥ 1AL w2 vpdEA] ek

g =obarg A7z S7bAA F o uwAl e FEORRE &
At 2ot A27x A2l =AM Ee] HAY 53
= ICCe #&d A WaletA otyduha qrAsta g7 wiEel

20) Ibid., p.19.

21) QQuEgRe] HEQ A wel Hed wge “ICC A4 A2z
Hxz37ke] Z3MEA o B3I AE”, A 3]
T4 Az RUeH BEE B

T mehitg A27ES o ugel uEy ¥ wslelde) Wy
} Aulu ®gk

22) 2002. 11. 5. xa1234§l =53] A8 FLANT U3 5=, p19

23) 2ultA vlE oA 6H 1S 53 235 2128 ® dos d2d4e e
A FA FEFE v HE A dEHY T3 ode] ICC BIHFAE AXE ANA
Aol AA| & oA HEAY - AAHoz g oHE AL FtHoer &
Edo] 22 F dE AW MAHERTE 71 T HMS B3 xIE 2AY e
Aol AATh I il 2l Ad HAGolA 5, I, AU T4 A
et YAl ICC AgS A A3 /\}O %18 (like-minded group) =7} & 3k}
24 ZulgrA Ado] H54A dAeldm{Hd I, FAFAA I AN ) (Y

TAh 2014), p18), ICC A ¥ o] % ?L“E’ Xﬂ-’& 1831 5 oAl o = 29
of Ewael Austol MAHESE & WAL =2 AANCH(2002 11. 5 z11234
=3) A8 BUSWEF A0 %, pp6-22), U 5

Pe® Agasiens, iy Azris dRye wAsd x9 o) BAE
12 wokitd AAle] g wEe ns Sdd Sl g

m{m Joy

o



Tel Sl ARt RebERE NESAY o AMES AR Aol
A o] Byl ddl AELG EolE @ ARt SR ftth a4zt
A =Ry gage] nE Awel wa H 5 AT MW
AAhda S AL SaEa AFe] v g
oA #FAe] WALGL mi ol FAWAF] UukAel o]tk

)

2o AE ol e 4 melshel ICC7H 2rhitd Aol w7bu )
g oslauAlel Ba FANAe] ool REHA g AT L A9

832 shelME oh Arky FAHT ATHErHEY ABE A1),

(the African Union Commission)®} 4% =752 o7l+H = 35

A =7l dF el Wi Pty vt s skl ICCE5-H

24) 2002. 11. 53] BALNNEL NS FHAEAY 2GH ] “TAGAA B B
z2uhatg HlEEe OJ A FEI’_H 2002. 11. 5. A|2343] =53] A8 U Eded
3319 % pp.6-22, 2007. 6. =3 mlﬂf\}mﬂ 3 AL Ao “wA G AA
W B wFo AW So @ WENAR) FERI”, 2007. 6. 29. A|2683] 3]
(a1 3]) A0} Iﬁxﬂ/\}‘ﬂﬁ 18] 8] 9] 2 pp.7-12, 2007. 11. 20. A|2693]=3](47]3])
A32F HAALE A3 3] o Z(HHAALA1AY D 3]), pp.8-9, 2007. 11. 23. A|2693] =
3 (H713]) AlLx 233 E, ppbs6lAE #A & g¥A Feoh twk
W] ol E A HAdolA] Held w7t 2ubatd A8z} A7t TE
—erﬂi A7t Aol 483 AP 2T olPgHEN E AL AR A
w7 skt

25) 71 ;A el Aol oA APH A FA(the International Court of Justice, ©]3} “IC]” 2}
3 dohe]l Fa 9 F A “Abdulaye Yerodia Ndombasi”oll o gk @ 7)o o] A3 4%
AL {Case Concerning The Arrest Warrant of 11 April 2000(Democratic

Republic of The Congo v. Belgium), Judgement of 14 February 2002. ©|3} “&F 119
T4 ANEFGG Aol gt gt} Ao

26) The Prosecutor v. Omar Hassan Ahmad Al Bashir (“Omar Al Bashir”), Warrant
of Arrest for Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-3, 4 March 2009
(o]3} “& mAlE Abvolgla g}, dieYlar® [CCREE & upA]Zo] gk AL
S 2009. 3. 17., 2010. 8. 23. F =l 747@*1 S5 wkeky,

27) African Union Press Release No. 002/2012, Addis Ababa, 9 January 2012.



15 o3 5 47 ARS PED & wpA2E AxsH g g
Frest FEHT WAL A2 ol ZelAATHAU) Aol A7)
of dolzelsl FaF e WEF & Ao dske] 201549 62 14
) EFEEA 9Ee W v ok P dobrelst Takd A
Se g 2934 BYoE Byen 2o & vA2E ASses
3 w=dg W olol ta) ICCE FUlF AW 2ol FAAS)
@y 95 J1Ee] FohA e uuA 99 998 5 9
onE Zrhty FAFES ICCAM AL - A% 83T Aol F7hu

A e WA FHAQl Aol ® ICCAA AE - A= o] F7F g

of této] ZAlH oz =gho] ¥ Ut
Zrktd v BAe] AFo Al el = vk 22 Aol A

AA, 2 AR7F 2vbatAd A7zt Aol WS A e
A tete] ek Qo] 7= A W mhao] o Fo| A HbolE o]

28) Astr2~ 2015, 6. 15. 21E1Ul 7] Ak(http://www.yonhapnews.co.kr/bulletin/2015/06/15/
0200000000AKR20150615000300099. HTML?input=1195m).

29) KBS 2015. 6. 25. Q1E{ul 7] Ak http://news.kbs.co.kr/news/view.do?ref=A&ncd=3102138).

30) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-139, 12
December 2011 ; The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision
Pursuant to Article 87(7) of the Rome Statute on the refusal of the Republic of
Chad to Comply with the Cooperation Requests Issued by the Court with Respect
to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir,
ICC-02/05-01/09-140, 13 December 2011 ; The Prosecutor v. Omar Hassan Ahmad
Al Bashir, Decision on the Cooperation of the Democratic Republic of the Congo
Regarding Omar  Al-Bashir's Arrest and Surrender to the  Court,
ICC-02/05-01/09-195, 9 April 2014.



o
rlo

o o
%
1o

)
_E

i

N
BN
il

RSN

o
oldh
=
o)
fru
R}
=
ol
2
O
3J
BN
Ll

ik

A SHA 2 (A 21 A 2 ) (3 AL, 2013), pp.290-292.

, “Feke] Il g #E e Felel stde HAEY, HESAHAT
1 A|13(2015), pp.28-29. ; AA, A FAHAFe]-o]23 Al#(H53), op. cit.,
pp.117-127. ; ©]8t7], = A N7 (A F) (G AL, 2007), p.144d. 5 A, TAHEA
189 (A4 AL, 2015), pp.354-355, pp.304-305. Thet AH5ZAY F ZHFFHS WA

K3
A9E 4 = dda wa; gk ; AFH, AWSAZE10IFG A, 2015),

2
DN oL
AV
'

pp.262-263. ; 3 @, AW B(HALI)(FFAE, 2015), pp.184. ohk 5= ol
el A= gehet s welA ear sltk(Ibid, p.190.).

33) Antonio Cassese, International Law Second Edition(Oxford University Press,
2005), p.225

34) SHAFA 2001, 9. 27. A3 2000818120274, AHA A 2013, 11. 29. A1 20129
HH66Z2 74, AWHATA 2004, 12. 14. A a1 2004308892 4. ; thY 2006. 4. 28. A
I 2005130184 2, 1986. 7. 22. A1 82t47H1372 #A, iyl 1990. 7. 24. a1 89
21479 #4 5.



sl

]

A, ZvktA ]
q A27Z9F A WMAre] 7hd o
H A 9w
_u_,_Xﬂ

p=d
=

T oW E
= wooo w T N o=
T o o -0 T K Ll
= ol o T I~ & 5 om O

o 4 o) B _ o} = dl

= g G w- L= TR

AT — X | — N —_
mﬂf?q;ﬂﬁq - CG
° 0 m_,w < o X = T b 11 M Ho o
4 =

oo Y G MR = O F kT N
mm@ﬁ]laﬂ%z _%m%ﬁaﬂa_/
o R ,_wu Zﬁ HIH o ‘a ‘WH_ ﬂL o ﬁ_l o E
ok B R L A = o o g -
K < = K5 el & S o g =

3 —_— — )

m = Jo B £y ™ M-t = Wr,._ = OT 10°
S w = M= N T S O o R’ T i
) M ﬁ.. oW r TR o O = s I =n
)N - N o o : s —_
mwr A de N ) Ma ~+ oo T zn B
o T N mr_JOM l]lﬂﬁ

R o N fo cN 0 ~ 0 <
s T E ATmﬂgﬁga.%ﬂo%L
ifjj@i@ffw
o ﬂMMMOﬁOCTH;ﬂL@O,wLﬂ_ﬁT

algl X 0 row
g 0oz M cﬁo%o_aqmﬂo_aﬂfﬂ%owo
Pk Moo BT Tk ko M
Mn 2 - T ow Mo oW o o T = g
= o Ar TR oo R a W % E © o =

L T T ;omﬂ%m@;owgma
= T P TR S W<
ﬂ&ﬂm@gﬂﬂ%wﬂxﬂﬂw&ﬂﬂ

2 R g
\wﬂ OL ,‘W ‘Ul ﬂ_,Hl »ﬁ O#E Ly =0 :‘L Jvmo 0 oR o NT|.C _X_l
do LY — g voT o NS o
- S Hodo ° ol TF w = W o=
W 9o o T om L C s
> & M % {] J & EK B BO% e (ST X
~ ,mﬂ ey ﬁL.A :.L ﬂ_,Hl o _,Ao \mﬂ
5o W oy W
X O_E ‘mwﬂ —_ ﬂv_AU
e g
=
0

S =2

E Q)

oFe] o ¥
A 82k 7HA el

=3

3] ZAo] i A
Ege
Eee AVt ded

Rl

=]

|
T

a

A
Z

g
BA L
. A|2343]

ol

T

=<

] t}.35)



B oolE o vHAd AR ¥ GHES A AL Bhow

FomE AR FW, R mE o] PHAT HER gEd w:
% FRAS 53 Aok 9 A FAANELS dAA AEolm

e
)
)
r o
o
)
P
o)
>
2
fit
o
=
41
ol
2
NS
Ry
BN
o
1o
)
ofo
[ J)
iy
rlr
H
=

12
Alm
r
-
=
A
2
)
0
{0
DAY
N
g
2
to
El
g
2
il
o
Ho
ol
ol
rlr
4
N
o,

b
i
o
A
>
‘rl r
o
2
fru
a
=l
oxl
é,
DN
~J
BN
o
Al
2
L
iy
oX,
QY
o
.
i=)
f
kl

36) Willam A. Schabas, The International Criminal Court : A Commentary on the
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Second Edition(Velag C. H. Beck, Hart Publishing, Nomos, 2008), p.789 ; Paola
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Volumel(Oxford University Press, 2002), pp.990-991.
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; Anna Triponel and Stephen Pearson, “African States and the International

Criminal Court : A Silent Revolution in International Criminal Law”, Journal of
Law & Social Challenges, spring(2010), p.63.
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3 , M=, AR S AsmEd 593 Atolo AlAR
| ZAFo]f- ZF(Treaty of Versailles by the Allied and Associated
Powers and Germany)ol A o]t} | ZAlo]f ZoF #|227F Dol A=,
A=y} ko] 2Adge] dist Fulgk ® 8 (supreme offence against
international morality and the sanctity of treaties)’& A= WaAE 2
AE Aoz FA3sts FAARL 3FE As Ao, W=
Aol ZoF A227x+= GAMY Hx2 FFH A (war of aggression) 3y
ol sl =7 YIS & ofolm, =7td4E 7|46t
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ot

1 g vt 2k

Article 227.

The Allied and Associated Powers publicly arraign William II of Hohenzollern,
formerly German Emperor, for a supreme offence against international morality
and the sanctity of treaties.

A special tribunal will be constituted to try the accused, thereby assuring him
the guarantees essential to the right of defence. It will be composed of five
judges, one appointed by each of the following Powers: namely, the United States
of America, Great Britain, France, Italy and Japan.

In its decision the tribunal will be guided by the highest motives of international
policy, with a view to vindicating the solemn obligations of international
undertakings and the validity of international morality. It will be its duty to fix
the punishment which it considers should be imposed.

The Allied and Associated Powers will address a request to the Government of
the Netherlands for the surrender to them of the ex- Emperor in order that he
may be put on trial.
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2) M. Cherif Bassiouni, “World War I : The war to end all wars and the birth of a
handicapped international criminal justice system”, Denv. J. Int'l L. & Pol'y, Vol
30(2001), p.268.

3) M. Cherif Bassiouni, A Draft International Criminal Code and Draft Statute for an
International Criminal Tribunal(Martinus Nijhoff Publishers, 1987), pp.103-104.

4) M. Cherif Bassiouni, “World War I : The war to end all wars and the birth of a
handicapped international criminal justice system”, op. cit., pp.249-260.

5) Ibid, p.258. ; William A. Schabas, An Inrtoduction to the International Criminal
Court Fourth Edition(Cambridge University Press, 2011), p.3.

6) M. Cherif Bassiouni, “World War I : The war to end all wars and the birth of a
handicapped international criminal justice system”, op. cit., pp.290-291.

7) Simeon E. Baldwin, "Proposed Trial of the Former Kaiser”, Yale L.J., Vol
29(1919), p.82.
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8) Matthew H. Charity, “Defying gravity: The development of standards in the
International Prosecution of International Atrocity Crimes”, Ind. Int'l & Comp. L.
Rev., Vol. 23(2013), pp.457-464.

9) 94L&  “The official position of defendants, whether as Heads of State or
responsible officials in Government Departments, shall not be considered as freeing
them from responsibility or mitigating punishment.”

10) AJAH - AL - oA, FARAH 1004 (A3 (G A 2012), pd73. ; John Q.
Barrett, “Nuremberg roles of Justice Robert H. Jackson”, Wash. U. Global Stud.
L. Rev, Vol. 6(2007) ; M. Cherif Bassiouni, “Nuremberg: Forty years after the
Nuremberg and Tokoyo Tribunals: The impact of the war crimes trials on
international and national law”, Am. Soc’y Int’'l L. Proc., Vol. 80(1986) ;
Hans-Peter Kaul, “Nuremberg Legacy and the International Criminal Court -
Lecture in honor of Whitney R. Harris, The Former Nuremberg Prosecutor”,
Wash. U. Global Stud. L. Rev., Vol. 12(2013).
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11) International Military Tribunal, “Trial of the Major War Crimes before the
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International Criminal Law(Oxford University Press, 2011), pp.403-464. #Z}.
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under international law acted as Head of State or responsible Government official
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14) 9+ “The fact that a person acted as a Head of State or responsible
government official does not relieve him from responsibility for committing any
other offences defined in this Code.”{ILC, Yearbook of the International Law
Commission(1951), Volume II, p.137}.

15) 9% “The fact that a person acted as a Head of State or as responsible
government official does not relieve him of responsibility for committing any of
the offences defined in this Code.”{ILC, Yearbook of the International Law
Commission(1954), Volume II, p.152}.

16) 92 “The official position of an individual who commits a crime against the

peace and security of mankind, and particularly the fact that he acts as a Head of
State or Government, does not relieve him of criminal responsibility.”{ILC,
Yearbook of the International Law Commission(1991), Volume I, p.95}.

17) &2 “The official position of an individual who commits a crime against the
peace and security of mankind, even if he acts as a Head of State or Government,
does not relieve him of criminal responsibility or mitigate punishment.”{ILC, Draft
Code of Crimes against the Peace and Security of Mankind with commentaries
(1996), pp.26-27}.

18) 9 &L “Neither the official position, at any time, of an accused, nor the fact that
an accused acted pursuant to order of his government or of a superior shall, of
itself, be sufficient to free such accused from responsibility for any crime with
which he is charged, but such circumstances may be considered in mitigation of
punishment if the Tribunal determines that justice so requires”.
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19) Otto Triffterer, “Article 27 Irrelevance of official capacity”, op. cit., p.781.
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Article 3 shall be punished, whether they are constitutionally responsible rulers,
public officials or private individuals”.

21) Catherine Cisse, “International tribunals for the former Yugoslavia and Rwanda:
Some elements of comparison, The symposium: Prosecuting international crime: An
inside view”, Transnat’l L. & Contemp. Probs, Vol. 7(1997). ; Sanja Kutnjak
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Yugoslavia”, Stan. J. Int'l L., Vol. 37(2001).
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November 2001, paras.26-34.

24) Timothy Gallimore, “The Legacy of the International Criminal Tribunal for
Rwanda (ICTR) and its contributions to reconciliation in Rwanda”, New Eng. J.
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55) Sylvia Helena Steiner and Tarciso Dal Majo Jardim, op. cit.,pp.188-190.

56) 92 “Art. 6° O exercicio de fungio politica, bem como de cargo ou fungéo
publica, civil ou militar, ndo exclui o crime, ndo isenta o agente de pena, nem
constitui, por si s6, motivo para sua reducdo”©]t}.

57 ceu 4 zete oSl BdEA Ran @4 skl AF Fol Aok
{http://www.pgaction.org/campaigns/icc/americas/brazilhtm ; The International
Criminal Court Monitor, 30 August 2005, p.6 ; Amnesty International, Brazil :
Implementation of the Rome Statute of the International Criminal Court in National
Legislation(Amnesty International Publications, United Kingdom, 2009), p.6}.

58) @&l HiEo &2 v Zrh
Article 53. The Deputies and Senators enjoy inviolability on account of their
opinions, words and votes.

Paragraph 1 - From the date of the issuance of the certificate of electoral
victory, the members of the National Congress may not be arrested, except in
flagrante delicto of an umbailable crime, nor may they be criminally prosecuted,

without prior authorization by the respective House.
59) FAE A9 A3 F Hd FiE g2 v Z

Article 53. Deputies and Senators enjoy civil and criminal inviolability on account

of any of their opinions, words and votes.

Paragraph 1. Deputies and Senators, from the date of issuance of the certificate
of election victory, shall be tried by the Supreme Federal Court.

Paragraph 2. From the date of issuance of the certificate of election victory, the
members of the National Congress may not be arrested, except in flagrante
delicto of a non-bailable offense. In such case, the case records shall be sent
within twenty-four hours to the respective House, which, by the vote of the
majority of its members, shall decide on the arrest.

Paragraph 3. Upon receiving an accusation against a Senator or Deputy, for an
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offense committed after the issuance of the certificate of election victory, the
Supreme Federal Court shall inform the respective House, which, by the
initiative of a political party therein represented and by the vote of the majority
of those House members, may, until such time as a final decision is issued,
stay consideration of the action.

Paragraph 8. The immunities of Deputies and Senators shall be maintained
during a state of siege and may only be suspended by the vote of two thirds
of the members of the respective House, in the case of acts committed outside
the premises of Congress, which are not compatible with the implementation of
such measure.”

60) Sylvia Helena Steiner and Tarciso Dal Majo Jardim, op. cit., p.190.
61) Ibid.

62) Ibid.
63) A5z A4 Y 2 &2 S 2o
Atticles 5

Paragraph 4. O Brasil se submete a jurisdicio de Tribunal Penal Internacional a
cuja criacdo tenha manifestado adesao(Brazil accepts the jurisdiction of an
International Criminal Court to whose creation it has expressed its adhesion).

_51_



2EE zte Ao® grAsta Aok AW A9AF o) A=

Aol eF Ud5AS Boho] 24S WFE FAT 5 ko

dd@sE 20009 79 BARE F 30AAE 2oige vEey

64) Y2 thSH 2t
Article 93
Provisions of treaties and of resolutions by international institutions which may
be binding on all persons by virtue of their contents shall become binding after
they have been published.

65) FE > vhe 2tk
Article 94
Statutory regulations in force within the Kingdom shall not be applicable if such
application is in conflict with provisions of treaties that are binding on all
persons or of resolutions by international institutions.

66) Y& b4 2ot
Article 120
The constitutionality of Acts of Parliament and treaties shall not be reviewed by
the courts.

67) AU, op. cit, p.33L. 5 AAA, A FAHF G -o] 23} AL (A5H), op. cit., p.109. ;
Evert A. Alkema, “Netherlands”, in Dinah Shelton(eds.), International Law and
Domestic Legal System : Incorporation, Transformation, and Persuasion(Oxford
University Press, 2011), p.409.

68) J&2 v 2
Article 91

3. Any provisions of a treaty that conflict with the Constitution or which lead to
conflicts with it may be approved by the Houses of the States General only if
at least two-thirds of the votes cast are in favour.

69) A&, op. cit, p.332. ; FAA, Al FA YA -o]27 AL (A5), op. cit., p.109.;

Evert A., Alkema, op. cit., p.408.
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70) Goran Sluiter, “The Netherlands”, in Claus KreB, Bruce Broomhall, Flavia
Lattanzi, Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol.
I : Constitutional Issuses, Cooperation and Enforcement(Nomos Verlagsgesellscaft
Baden-Baden, 2005), p.203.
71) Ibid., p.204.
72) 2 g 2o
Article 42
2. The Ministers, and not the King, shall be responsible for acts of government.
73) Y thS T Zr
Article 71
Members of the States General, Ministers, State Secretaries and other persons
taking part in deliberations may not be prosecuted or otherwise held liable in law
for anything they say during the sittings of the States General or of its
committees or for anything they submit to them in writing.
74) Goran Sluiter, “Implementation of the ICC Statute in the Dutch Legal Order”, J.
Int'l Criminal Justice(2004), pp.159-160.

75) Ibid.
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76) Ibid., p.160.
77) Ibid.

78) Ibid.; ILA, Toronto Conference(2006), International criminal Court, Second Report
by Goran Sluiter, p.4.

79) Goran Sluiter, “Implementation of the ICC Statute in the Dutch Legal Order”, op.
cit., p.160.

80) Ihid. vk A 7ol o] FAX A= F%7] wfitel ol 5g HAE E3
HEHEo] AAHSY stuets wu] dajoA FFdEY HIASHAS viAleA =
gorna YPAHHES ellA= B> Ao FHAA EFozA UG H
AEAE 27)5EA ofHA dHof JdowWA 7|AE 98] ICCAHAA A= EA] o
of st HE ASE  JtHHarry Verwelj and Martijn  Groenleer, “The
Netherlands' Legislative Measures to Implement the ICC Statute”, in Roy S.
Lee(eds.), States Responses to Issues arising from the ICC Statute : Constitutional,

Sovereignty, Judicial Cooperation and Criminal Law (Transnational Publishers Inc.,
2005), p.97}.

_54_



Qe mags N AEHCeE 2eltde 2AGd e Aol
A5 Al H Qs

a8y 2eptd shd Aol A Zeprd A27xe T A Fud
d A Ay A6z o3 o] WAEHA, AW A68x] W
o WAEY 7t FE FAV ANHAT. ASEFI AW A26200 A
o3 oL AR £ F P Ao molvt kA st A5
FA AR e RS wA] olysta(A1E), Aol A A
Aol Mty A9 ool ool adkE 93] AMFHe] Fo glole W
7 T WAL E AXHAY AHE e A v ol ghrh(A12F)
I A ATk 22 A AE8xoME HEHS wdxE A9su
= A7 #dE 9ol diste] Als AA @A v)Ah AdE A
672X st A= HIAPH AT A (High Court of Justice)ol 714

81) Gerald L. Neuman, “The Brakes that Failed: Constitutional Restriction of
International Agreements in France”, Cornell International Law Journal Vol
45(2012), p.263.

82) Y-S vh& Zrh
Article 55. Les traités ou accords régulierement ratifiés ou approuvés ont, dés leur
publication, une autorité supérieure a celle des lois, sous réserve, pour chaque
accord ou traité, de son application par 1’autre partie.

83) Malcolm N. Shaw, International Law, Seventh edition(Cambridge University Press,
2014), p.125.

84) Olivier Barrat, “Ratification and Adaptation : The French Perspective”’, in Roy S.
Lee(eds.), States Responses to Issues arising from the ICC Statute : Constitutional,

Sovereignty, Judicial Cooperation and Criminal Law(Transnational Publishers Inc.,
2005), pp.60-61.
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85) AW 672} A68RE 2007 AWH oz AAHAT. Ay FAP A6TRE
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3712 = I (P2 Article 54. Si le Conseil constitutionnel, saisi par le

Président de la République, par le Premier ministre, par le président de 1'une ou
l'autre assemblée ou par soixante députés ou soixante sénateurs, a déclaré qu'un
engagement international comporte une clause contraire a la Constitution,
l"autorisation de ratifier ou d’approuver l’engagement international en cause ne
peut intervenir qu’aprés révision de la Constitution).

87) Conseil Constitutionnel, decision No. 98-408 DC, Jan. 22, 1999, paras.8-13.
38) Ibid.
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89) Ibid., para.13.
90) Ibid.

91) Ibid., para.l7.; Olivier Barrat, op. cit., pp.58-59.; Gerald L. Neuman, op. cit.,
pp.323-324. ; ICRC, “Issues raised regarding the Rome Statute of the ICC by
national Constitutional Courts, Supreme Courts and Councils of State”(2010.1.), p.1.

92) Les Cahiers du Conseil Constitutionnel Cahier n°® 7, Commentaire de la dé la
décision n° 98-408 DC du 22 janvier 1999.

93) Olivier Barrat, op. cit., p.61. ; Gerald L. Neuman, op. cit., p.325.
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94) Olivier Barrat, op. cit., p.61.

95) A53-2x& @ ¥ 1998 79 18Ul AAE kel w5 A P ARA A ICC) 2
#IdAE A4 = JrH(IELS Article 53-2. La République peut reconnaitre la
juridiction de la Cour pénale internationale dans les conditions prévues par le traité
signé le 18 juillet 1998).

96) Olivier Barrat, op. cit., pp.60-61.

97) Antonio Cassese, op. cit., p.228.

98) Olivier Barrat, op. cit., p.63.

99) Ibid.

100) ¥&2 &3 2
Art 25 :

Die allgemeinen Regeln des Volkerrechtes sind Bestandteil des Bundesrechtes. Sie
gehen den Gesetzen vor und erzeugen Rechte und Pflichten unmittelbar fiir die

Bewohner des Bundesgebietes.
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101) Z <=, op. cit,, pp.319-322. ; Malcolm N. Shaw, op. cit., pp.123-124.

102) Hans-Peter Folz, “Germany”’, in Dinah Shelton(eds.), International Law and
Domestic Legal System : Incorporation, Transformation, and Persuasion(Oxford
University Press, 2011), p.242.

103) Adi<=, op. cit., p.323.

104) Hans-Peter Kaul, "Germany : Method and Techniques used to deal with
Constitutional, Sovereignty and Criminal Law Issues”, in Roy S. Lee(eds.), States
Responses to Issues arising from the ICC Statute : Constitutional, Sovereignty,
Judicial Cooperation and Criminal Law (Transnational Publishers Inc., 2005), p.65.
; Helmut Satzger, “German Criminal Law and the Rome Statute - A Critical
Analysis of the New German Code of Crimes against International Law”,
International Criminal Law Review 2(2002), p.262.

105) =¢9-2 19484 12€ 1049 AALNALAA 71ddE 7Id3st7] f1ste] ZrpatA e A
W oHEdS 129 10€ =2 MY tH{Hans-Peter Kaul, “Germany : Method and
Techniques used to deal with Constitutional, Sovereignty and Criminal Law
Issues”, op. cit., p.65}.

106) Helmut Satzger, op. cit., p.264.
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107) 952 53 2o
Art 103 :
(2) Eine Tat kann nur bestraft werden, wenn die Strafbarkeit gesetzlich bestimmt

war, bevor die Tat begangen wurde.
108) Helmut Satzger, op. cit., p.264.
109) Ibid., pp.264-265.

110) Gesetz zum Romischen Statut des Internationalen Strafgerichtshofs vom 17. Juli
1998 Teil II, at 1393(2000).

111) Gesetz zur Anderung des Grundgesetz(Artickel 16) vom 29. November 2000 Teil I,

at 1633(2000). ¥+ th&3 2o,

Art 16 :

(1) Die deutsche Staatsangehérigkeit darf nicht entzogen werden. Der Verlust der
Staatsangehorigkeit darf nur auf Grund eines Gesetzes und gegen den Willen
des Betroffenen nur dann eintreten, wenn der Betroffene dadurch nicht
staatenlos wird.

(2) Kein Deutscher darf an das Ausland ausgeliefert werden. Durch Gesetz kann
eine abweichende Regelung fiir Auslieferungen an einen Mitgliedstaat der
Europdischen Union oder an einen internationalen Gerichtshof getroffen
werden, soweit rechtsstaatliche Grundsitze gewahrt sind.

112) Hans-Peter Kaul, "Germany : Method and Techniques used to deal with
Constitutional, Sovereignty and Criminal Law Issues”, op. cit., p.80.

113) Volkerstrafgesetzbuch(VStGB) vom 26. Juni 2002 Teil I, at 2254(2002).

114) Gesetz iiber die Zusammenarbeit mit dem Internationalen Strafgerichtshofs vom
26. Juni 2002 Teil I, at 2144(2002).
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115) Hans-Peter Kaul, "Germany : Method and Techniques used to deal with

Constitutional, Sovereignty and Criminal Law Issues”, op. cit.,, pp.65-66.

116) AEE, “ICCTHA oYW AT -5 L 2929 39S FHOD", Yg=F

A23A A23(2006), p.245.

117) 982 vS3 2ok

Art 46

(1) Ein Abgeordneter darf zu keiner Zeit wegen seiner Abstimmung oder wegen
einer AuBerung, die er im Bundestage oder in einem seiner Ausschiisse getan
hat, gerichtlich oder dienstlich verfolgt oder sonst auflerhalb des Bundestages
zur Verantwortung gezogen werden. Dies gilt nicht fir verleumderische
Beleidigungen.

(2) Wegen einer mit Strafe bedrohten Handlung darf ein Abgeordneter nur mit
Genehmigung des Bundestages zur Verantwortung gezogen oder verhaftet
werden, es sel denn, daBl er bei Begehung der Tat oder im Laufe des folgenden
Tages festgenommen wird.

(3) Die Genehmigung des Bundestages ist ferner bei jeder anderen Beschriankung
der personlichen Freiheit eines Abgeordneten oder zur Einleitung eines
Verfahrens gegen einen Abgeordneten gemilfl Artikel 18 erforderlich.

(4) Jedes Strafverfahren und jedes Verfahren gemiafl Artikel 18 gegen einen
Abgeordneten, jede Haft und jede sonstige Beschriankung seiner personlichen
Freiheit sind auf Verlangen des Bundestages auszusetzen.
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118) 92 o3 2t}
Art 60
(4) Die Absidtze 2 bis 4 des Artikels 46 finden auf den Bundespriasidenten
entsprechende Anwendung.

119) Frank Jarasch and Claus KreB, “The Rome Statute and The German Legal Order”,
in Claus KreB and Flavia Lattaanzi(eds.), The Rome Statute and Domestic Legal
Oders, Vol. T : General Aspects and Constitutional Issuses(Nomos Verlagsgesellscaft
Baden-Baden, 2000), pp.108-109.

120) Ibid., p.109.

121) &2 “Art 24 (1) Der Bund kann durch Gesetz Hoheitsrechte auf
zwischenstaatliche Einrichtungen {ibertragen”.

122) Frank Jarasch and Claus KreB, op. cit., pp.109-110.
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123) Hans-Peter Kaul, “Germany : Method and Techniques used to deal with
Constitutional, Sovereignty and Criminal Law Issues”, op. cit., p.65., pp.69-70.

124) TIhid., p.70.
125) Ibid.

126) Ibid.

127) Ibid.

128) Ibids. pp.70-72.

129) Risto Eerola and Asko Vilimaa, “Finland”, in Claus KreB, Bruce Broombhall,
Flavia Lattanzi, Valeria Santori(eds.), The Rome Statute and Domestic Legal
Oders, Vol. II : Constitutional Issuses, Cooperation and Enforcement(Nomos
Verlagsgesellscaft Baden-Baden, 2005), p.71.
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130) Ibid., p.72.

131) 92 g5 2ok
The Constitution of Finland Sectionl13-Criminalliability of the President of the R
epublic ; If the Chancellor of Justice, the Ombudsman or the Government deem t
hat the President of the Republic is guilty of treason or high treason, or a crime
against humanity, the matter shall be communicated to the Parliament. In this ev
ent, if the Parliament, by three fourths of the votes cast, decides that charges ar
e to be brought, the Prosecutor-General shall prosecute the President in the High
Court of Impeachment and the President shall abstain from office forth eduration
of the proceedings. In other cases, no charges shall be brought for the official ac
ts of the President.(http://www.legal-tools.org/en/go-to-database/national-implementing-le
gislation-database/)

132) Risto Eerola and Asko Vilimaa, op. cit., p.76.
133) Ibid.
134) Ibid.
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135) Ibid., p.77.

136) Ibid. ; ILA, Toronto Conference(2006) International Criminal Court, Second
Report by Professor Goran Sluiter, Co-rapporteur, p.4.9lA %= AH=7} o] &3k <
ol dtha 7lesta 9l

137) Risto Eerola and Asko Vilimaa, op. cit., p.77.
138) Ibid., pp.78-79.

139) Ibid., pp.76-77.

140) Ibid., p.77.
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(Common Law)<]

141) ©iwk 23)e] HE 2 Adet F5HA golok . lan Brownlie, Principles of
Public International Law Seventh Edition(Oxford University Press, 2008), p.41.
142) AJAA, A FAHAF-o] 23} AH(A53), op. cit, p.95-96. ; lan Brownlie, op.
cit, p45. ; Stephen C. Neff, “United Kingdom”, in Dinah Shelton(eds.),
International Law and Domestic Legal System : Incorporation, Transformation,
and Persuasion, pp.622-626. ; Martin Dixon, Textbook on International Lw,
Seventh Edition(Oxford University Press, 2011), p.100. ; Malcolm N. Shaw, op.

cit., pp.101-113.

143) House of Lords, Regina v. Jones(Margaret) and Others, 2006 UKHL 16. o] A}z
oA Fepw At BEAAN S WA ME S WE A §lolE 5
oA o] & ZAZ AET & =77t Aol HAoH, I ASFHS HAd o
@ GAANe %5 dWe BANT bestn Awel Fu ugle]l HETA
Hol a2 G FAAE 2A 4o E 5 flohal B U tH(paras.27-29).

144) 44, A FAH el -o] 21 AL (A53), op. cit, p.95. ; Malcolm N. Shaw, op.
cit.,, p.105.

145) AAA, A ARG -o] &3 AL (A5F), op. cit., p.96. ; Ian Brownlie, op. cit.,
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olgls fsted 2001 @Y HES FAFARAHAR (The International
Criminal Court Act 2001)< A|8ste] Jaitz] & ICC #ZWUIE =4

<

T ZAFAAN R A2B3xAA ICC wEEH tg ZhuA
2 oowHEAe] HE A FAL T g 9 =

ICCste] A= wAC] HgsE 2Fozn Tuole] AW Azl

146) Stephen C. Neff, op. cit., p.622.

147) A, A AR -o] 23 AFH(A5F), op. cit.,, p.97. ; Malcolm N. Shaw, op.
cit,, p.111.

148) Elizabeth Wilmshurst, “Implementation of the ICC Statute in the United
Kingdom”, in Roy S. Lee(eds.), States Responses to Issues arising from the ICC
Statute : Constitutional, Sovereignty, Judicial Cooperation and Criminal Law
(Transnational Publishers Inc., 2005), p.147 ; Peter Lewis, “The United Kingdom”,
in Claus KreB, Bruce Broomhall, Flavia Lattanzi, Valeria Santori(eds.), The Rome
Statute and Domestic Legal Oders, Vol. II : Constitutional Issuses, Cooperation
and Enforcement(Nomos Verlagsgesellscaft Baden-Baden, 2005), p.459.

149) Elizabeth Wilmshurst, op. cit., pp.147-148.

150) Ibid., pp.156-157. ; Peter Lewis, op. cit., p.463.
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Al g kh12) = AE 4 (The Bill of Rights 1689)9l
2olih Aol YA o 8E
ot Folx AAe BAL ABS B ofudrie gse] WAse

2 FAs: Uk e v Sksh gel 9 93 o9, w9 ¥
A2 el wAlel waAE FAGAAREYA AU 2w FA o

At sl e YR Ho2 BEYH HUtEA JaHAd 3o
A, FAA] B FAAA FA4 AAIF QOB E FALHEA wjA o
of tigh w=e7b EE sty wEolthisd vhek Suig oA o3 )
o Aol wlo] s HHRFP ) TAE A Aol FApEA WY
o Aozt @ & Advkal B k1 ZH FHFUE-S(persons in the
A 78215600 H]

service of the Crown)< = #| & AFA] 4

H +
ey npRsbA R ZFy WA AW sbssittn B 9lokisD

151) Elizabeth Wilmshurst, op. cit., p.156.

152) Ibid., p.157.

153) English Bill of Rights 1689(An Act Declaring the Rights and Liberties of the
Subject and Settling the Succession of the Crown) ;

That the freedom of speech and debates or proceedings in Parliament ought not
to be impeached or questioned in any court or place out of Parliament.

154) Elizabeth Wilmshurst, op. cit., p.157.
155) Ibid.

156) The International Criminal Court Act 2001
78. Crown application
This Act binds the Crown and applies to persons in the public service of the
Crown, and property held for the purpose of the public service of the Crown, as
it applies to other persons and property.
157) Elizabeth Wilmshurst, op. cit., p.157. ; ILA, Rio De Janeiro Conference(2008),
International Criminal Court, Third Report by Goéran Sluiter & William Schabas,
p.3.
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158) Irene Gartner, “Implementation of the ICC Statute in Austria”, in Claus Kref and
Flavia Lattanzi (eds.), The Rome Statute and Domestic Legal Oders, Vol.I:
General Aspects and Constitutional Issues(Nomos Verlagsgesellscaft Baden-Baden,
2000), p.52.

159) 92 th54 2ok
Article 9 [International Law, Transfer of Powers]

(1) The generally recognized rules of international law are regarded as integral
parts of federal law.

(2) Legislation or a treaty requiring sanction in accordance with Article 50 (1) can
transfer specific federal competencies to intergovernmental organizations and
their authorities and can within the framework of international law regulate the
activity of foreign states’ agents inside Austria as well as the activity of
Austrian agents abroad.

160) Irene Gartner, “Implementation of the ICC Statute in Austria”, op. cit., pp.57-58.
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161) Ibid., p.58.
162) Ibid.
163) Ibid.
164) Ibid.
165) Ibid.
166) 9GS th5 2o
Art 64
1. All the Federal President’s responsibilities, should he be prevented from their
discharge, pass in the first instance to the Federal Chancellor. A sojourn in
another member state of the European Union is not deemed to be an

impediment. If the impediment lasts longer than twenty days or if pursuant to
Art 60 para 6 the Federal President is prevented from the discharge of his
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office, the President, the Second President, and the Third President of the

National Council acting as a committee shall undertake the responsibilities of the

Federal President. The same holds good if the position of the Federal President

is continuously in abeyance.

167) Irene Gartner, “Implementation of the ICC Statute in Austria”, op. cit., pp.56-57.
168) Ibid., p.57.
169) J2 ohe 2T

Article 57 [Indemnity, Immunity]

(1) The members of the House of Representatives may never be made
responsible for votes cast in the exercise of their function and only by the
House of Representatives on the grounds of oral or written utterances made in
the course of their function.

170) J&& oho 2T

Article 96 [Immunity]

(1) The members of a State Parliament enjoy the same immunity as the
members of the House of Representatives, the provisions of Article 57 apply
analogously.

171) Irene Gartner, “Implementation of the ICC Statute in Austria”, op. cit., p.57.
172) FEe thgat 2ok

Article 57 [Indemnity, Immunity]

(2) The members of the House of Representatives may, on the ground of a
criminal offence —— except for apprehension in flagrante delicto —— be arrested
only with the consent of the House of Representatives. Searches of the home
of House of Representatives members likewise require the House of
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olgtg|ol= AW Aol flriete ojdelole] Ao whel Znprr

Representatives’ consent.
173) Irene Gartner, “Implementation of the ICC Statute in Austria”, iop. cit., p.57.
174) Ibid.

175) Paolo Benvenuti, “Italy, Implementation of the ICC Statute in National
Legislation, Constitutional Aspects”, in Claus KreB and Flavia Lattanzi (eds.),
The Rome Statute and Domestic Legal Oders, Vol. I : General Aspects and
Constitutional Issues(Nomos Verlagsgesellscaft Baden-Baden, 2000), p.123.

176) Ibid., pp.123-124.
177) Ibid., p.124.
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178) Y& vha4 2k
Constitution of The Italian Republic(1947*d) Art. 11 : Italy rejects war as an
instrument of aggression against the freedom of other peoples and as a means
for the settlement of international disputes. Italy agrees, on conditions of equality
with other States, to the limitations of sovereignty that may be necessary to a
world order ensuring peace and justice among the Nations. Italy promotes and
encourages international organisations furthering such ends.

179) Flavia Lattanzi, “The International Criminal Court and National Jurisdictions”, in
Mauro Politi and Giuseppe Nesi(eds.), The Rome Statute of the International
Criminal Court : A challenge to impunity(Ashgate & Dartmouth, 2001), p.190. Z}
F25.

180) Paolo Benvenuti, op. cit., p.129.

181) i< vh5 2
Art. 90
The President of the Republic is not responsible for the actions performed in the
exercise of presidential duties, except in the case of high treason or violation of
the Constitution.

In such cases, the President may be impeached by Parliament in joint session,
with an absolute majority of its members.
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182) 92 5 2ok
Art. 68
Members of Parliament cannot be held accountable for the opinions expressed or
votes cast in the performance of their function.

In default of the authorisation of his House, no Member of Parliament may be
submitted to personal or home search, nor may he be arrested or otherwise
deprived of his personal freedom, nor held in detention, except when a final court
sentence is enforced, or when the Member is apprehended in the act of
committing an offence for which arrest flagrante delicto is mandatory.

Such an authorization shall also be required in order to monitor a Member of
Parliament’s conversations or communications, or to seize such member’s mail.

183) G2 o5 2ok
Art. 96
The President of the Council of Ministers and the Ministers, even if they resign
from office, are subject to normal justice for crimes committed in the exercise of
their duties, provided authorisation is given by the Senate of the Republic or the
Chamber of Deputies, in accordance with the norms established by Constitutional
Law.

184) Roberto Bellelli, “Italian Implementation of the Rome Statute and Related
Constitutional Issues”, in Roy S. Lee(eds.), States Responses to Issues arising
from the ICC Statute : Constitutional, Sovereignty, Judicial Cooperation and
Criminal Law (Transnational Publishers Inc., 2005), p.228.

185) Paolo Benvenuti, op. cit., p.134.

186) Qe theyt 2k
Constitution of The Italian Republic(1947'3) Art. 10
The Italian legal system conforms to the generally recognised principles of
international law.

_74_



g3o] ojgel FupAonE 48 AN 2rFAd daa 3

owHEe Bobde AN FAT ojgecl Ay A2zEse] 8Pl

BRI FAW A2ze] we Zuhtd A27x A2Fe] AW A10x] o
) Wabel BAAHwY $Usthn rhis) wehipga

o WHAAE G4 olgol Al EAH] e AN} 52

2 g sk 30, B HEE WAl i ARA AR “H
g

Ol

[-'E
1o
)
2
=
2
2
r
r
A
N
—_
il
1o
r 2
oz
=2
ki
ry
)

o= o ICTY 74, ICTR 774 % ILC 7+l olsf =A% ¥
ol WAL AEHA e, olgelol Y A0zl o dubHom
]_

W

Fof HAME Ao Fupgon WYL, FA W] WAl
HgHA grths 95 olgeel @y FEeIA /| EH U o]
o Aolthi®) AEHow ICC FAWAS} Bastels oldelel Ay
A2z, A10%, Az L3R R4 Fape FuEAolE #
HarelE #Aglol WA WASAC WA} 94d + fln

wela] olgtgjoli= Eulgrd A27x A3 2 Tx A2de oF-E oA

O>”

187) G2 5 2o
Constitution of The Italian Republic(1947\d) Art. 2
The Republic recognises and guarantees the inviolable rights of the person, both
as an individual and in the social groups where human personality is expressed.
The Republic expects that the fundamental duties of political, economic and social
solidarity be fulfilled.

188) Roberto Bellelli, op. cit., p.229.
189) Ibid.

190) Ibid., pp.229-230.

191) Ibid., p.230.

192) Ihid.
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2712 mrpslojo A Zwlgtgo]l AEld 2l 1998d 74 =w
T AR archion 20009 109 1978 279l AW 93219500 1}
g} 2ZvultA ¥ F9 E(the Organic Law 6/2000)2 524 7 t}.196) 2~
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193) Ihbid.

194) Juan Antonio Yanez-Barnuevo and Aurea Roldan, op. cit., p.197.

195) o =zE ~HQl Y A93x+ vha3 Zrh
Article 93 :
By means of an organic law, authorisation may be granted for concluding
treaties by which powers derived from the Constitution shall be vested in an
international organisation or institution. It is incumbent on the Cortes Generales
or the Government, as the case may be, to guarantee compliance with these
treaties and with the resolutions emanating from the international and
supranational organisations in which the powers have been vested.

196) Héctor Olasolo, “Spain”, in Claus Kre, Bruce Broomhall, Flavia Lattanzi,
Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol. II
Constitutional Issuses, Cooperation and Enforcement(Nomos Verlagsgesellscaft
Baden-Baden, 2005), p.345.

197) geoze 29 @Y A= vtk 2k
Article 96 :

1. Validly concluded international treaties, once officially published in Spain, shall
form part of the internal legal order. Their provisions may only be repealed,
amended or suspended in the manner provided in the treaties themselves or in
accordance with the general rules of international law.

2. The same procedure shall be used for denouncing international treaties and

agreements as that, provided in Article 94, for entering into them.

198) Héctor Olasolo, op. cit., p.345.
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199) Ibid.
200) Ibid., pp.346-348.
201) 92 oS3 2ok
Article 95 :
1. The conclusion of any international treaty containing stipulations contrary to
the Constitution shall require prior Constitutional amendment.
2. The Government, or either of the Houses may request the Constitutional Court
to declare whether or not there is a contradiction.
202) 92 v 2k
Art. 56 :

1. The King is the Head of State, the symbol of its unity and permanence. He
arbitrates and moderates the regular functioning of the institutions, assumes the
highest representation of the Spanish State in international relations, especially
with those nations belonging to the same historic community, and exercices the
functions expressly conferred on him by the Constitution and the law.

2. His title is King of Spain, and he may use the other titles appertaining to the
Crown.

3. The person of the King is inviolable and cannot be held accountable. His acts
shall always be countersigned as provided for in Art. 64 and shall be invalid
without such countersignature, except as provided for in Art. 65.2.
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203) Juan Antonio Yanez-Barnuevo and Aurea Roldan, op. cit., p.212.
204) Ibid.

205) Ibid.

206) Ibid.

207) QL2 oo 2T

Art. 71.:

1. Deputies and senators shall enjoy inviolability for opinions expressed in the
exercise of their functions.

2. During their terms of office, deputies and senators shall also enjoy immunity
and may only be arrested in flagrante delicto. They may not be indicted or
prosecuted without the previous authorization by the respective chamber.

3. The Criminal Division of the Supreme Court shall be competent to deal with
any case concerning deputies or senators.
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208) Juan Antonio Yatez-Barnuevo and Aurea Roldan, op. cit., p.210.
209) Ibid.

210) Ibid.

211) Ibid., pp.210-211.

212) Ibid., p.211.

213) Ibid.
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214) Ibid.
215) Ibid.
216) Ibid.
217) 42 o5 Zrh

Article 102 :

1. The President and other members of the Government shall be held criminally
liable, should the occasion arise, before the Criminal Section of the Supreme
Court.

2. If the charge is of treason or of any offence against the security of the State
committed in the exercise of their office, it may only be brought on the initiative
of one quarter of the members of Congress and with the approval of the
absolute majority thereof.

3. The Royal prerogative of pardon shall not be applicable in any of the cases
provided for under the present article.

218) Juan Antonio Yanez-Barnuevo and Aurea Roldan, op. cit., p.213.
219) Ibid.
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Baden-Baden, 2005), p.282.

221) Inbid.

Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol
222) Ibid.

220) Rolf Einar Fife, “Norway”’, in Claus KreB, Bruce Broomhall, Flavia Lattanzi,
Constitutional Issuses,
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{The Standing Committee on Foreign Affairs concerning consent to
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223) Ibid.

224) Ibid.

225) Ibid., p.293.

226) G o 2k
Article 5

The King's person is sacred; he cannot be censured or accused. The responsibility
rests with his Council.

227) Rolf Einar Fife, op. cit., pp.289-290.
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228) Ibid., p.291.

229) Ibid.

230) 92 g2 2ok
Art. 7. The King cannot be prosecuted for his actions. Neither can a Regent be
prosecuted for his actions as Head of State.

231) Hakan Friman, “Political and Legal Considerations in Sweden relating to the
Rome Statute for the International Criminal Court”, in Roy S. Lee(eds.), States
Responses to Issues arising from the ICC Statute : Constitutional, Sovereignty,
Judicial Cooperation and Criminal Law(Transnational Publishers Inc., 2005), p.129.
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232) Ibid.
233) 92 v 2k
Art. 8. No person may take legal action against a person who holds a mandate as

a member of the Riksdag, or who has held such a mandate, deprive him of
liberty, or restrict his movements within the Realm on account of an act or
statement made in the exercise of his mandate, unless the Riksdag has given its
consent thereto in a decision in which at least five sixths of those voting
concur.

234) Hakan Friman, “op. cit., pp.129-130.
235) Ibid., p.130.
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236) Ibid.

237) ILA, Toronto Conference(2006) International Criminal Court, Second Report by
Professor Goran Sluiter, Co-rapporteur, pp.3-4. 2]t} @A74 &y JA L& o] F
oA A ok

238) Michael Cottier, op. cit., p.221.
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241) Michael Cottier, op. cit., pp.222-223. ; Jirg Lindemann and Olivier Thormann,
“Switzerland”, in Claus KreB, Bruce Broomhall, Flavia Lattanzi, Valeria
Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol. II : Constitutional
Issues, Cooperation and Enforcement(Nomos Verlagsgesellscaft Baden-Baden, 2005),
pDp.426-427.

242) 9F % Federal Decree on the approval of the Rome Statute of the
International Criminal Court of 22 June 2001.

243) 9 ° =2 Federal Law amending the Criminal Code and the Military Criminal
Code(infringement of provisions on the administration of justice in International
Court) of 22 June 2001.

244) ¥ © % Federal Law on cooperation with the International Criminal Court of 22
June 2001.

245) Jiurg Lindemann and Olivier Thormann, op. cit., p.429.

246) A Al62xelA = AWols o, AUz A5 2 AWUZAFAH L A
Y o8 % 7 sdsjgola el Wl vate] AwA 4YE A7 Werka ity
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Art. 162 Immunity

1. The members of the Federal Assembly and the Federal Council as well as the
Federal Chancellor may not be held liable for statements that they make in the
Assembly or in its organs.

2. The law may provide for further forms of immunity and extend its scope to
include other persons.
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247) Michael Cottier, op. cit., p.242.
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249) Ibid, pp.243-244..
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A #2H (the International Criminal Court Act 2002)¥} ICC<Fe] & H
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(Amnesty InternationalDYt = A1 %A 7] 7-(Human Rights Watch)+
“Zofo] 3k 23 3ts ¢ 3] (the Parliamentary Joint Standing
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251) Gillian Triggs, “Implementation of the Rome Statute for the International
Criminal Court : A Quiet Revolution in Australian Law”, Sydney Law Review
Vol 25:507(2003), pp.516-517. ; Pauline Collins, “What is good for the Goose
should be good for the Gander : The Operation of The Rome Statute in The
Australian Context”, UNSW Law Journal, Vol.32(1)(2009), p.106.

252) ¥ o 2
Commonwealth of Australia Constitution Act 49.

The powers, privileges, and immunities of the Senate and of the House of
Representatives, and of the members and the committees of each House, shall be
such as are declared by the Parliament, and until declared shall be those of the
Commons House of Parliament of the United Kingdom, and of its members and
committees, at the establishment of the Commonwealth.

253) Helen Brady, “Australia’, in Claus KreB, Bruce Broomhall, Flavia Lattanzi,
Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol. I
Constitutional Issuses, Cooperation and Enforcement(Nomos Verlagsgesellscaft
Baden-Baden, 2005), pp.7-8.

254) Ibid., p.8.
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255) Ibid.
256) Ibid.
257) Ibid.

258) Beata Ziorkiewicz. “Poland”, in Claus Kref, Bruce Broomhall, Flavia Lattanzi,
Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol. II
Constitutional Issuses, Cooperation and Enforcement(Nomos Verlagsgesellscaft
Baden-Baden, 2005), p.295.
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260) Beata Ziorkiewicz. op. cit., p.297.
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264
265

Ibid.

_90_



o
Jo
k1
2
ofo
o
4%
2
&

(10) otz 7t ¥ 3=

ol el g3t 1998 79 Ewhapgo] AT th6Y) ol
g7 &3t AR digte] oldE&H AFE
¥ xofo] A o® FTES AV fEiA = 93]
olojok arh 270 wakA 2000d 11¥9 ZupgAS
200230 ZupirA o] 3 H & (the Implementation of the Rome Statute

3

o] &3

H] & g

of the International Criminal Court Act 27 of 2002)& A A 3k th.27D)
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266) Ibid.
267) Ibid.
268) Ibid., p.300.

269) Sivuyile Maqungo, “Implementation the ICC Statute in South Africa”, in Claus
Krep and Flavia Lattanzi (eds.), The Rome Statute and Domestic Legal Oders,

Vol.1: General Aspects and Constitutional Issues(Nomos Verlagsgesellscaft
Baden-Baden, 2000), p.183.
270) Ibid.

271) Hennie Strydom, “South Africa’s Implemtation of the Rome Statute”, in Roy S.
Lee(eds.), States Responses to Issues arising from the ICC Statute

Constitutional, Sovereignty, Judicial Cooperation and Criminal Law(Transnational
Publishers Inc., 2005), p.105.
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272) Sivuyile Maqungo, “Implementation the ICC Statute in South Africa”, op. cit.,
p.192.
273) Ibid.
274) FE+2 v 2k
4.(1) Despite anything to the contrary in any other law of the Republic, any
person who commits a crime, is guilty of an offence and is liable on
conviction to a fine or imprisonment, including imprisonment for life, or such
imprisonment without the option of a fine, or both a fine and such
imprisonment.
(2) Despite any other law to the contrary, including customary and conventional
international law, the fact a person-—
(a) is or was a head of State or government, a member of a government or
parliament, an elected representative or a government official : or
(b) being a member of a security service or armed force, was under a legal
obligation to obey a manifestly unlawful order of a government or superior,
is neither -
(i) a defence to a crime; nor
(ii) a ground for any possible reduction of sentence once a person has been
convicted of a crime.

275) Hennie Strydom, op. cit., p.107.
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276) Ibid.
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2x &e F93 AR et duk ILC, Rio De Janeiro Conference(2008),
International Criminal Court, Third Report by Goran Sluiter & William Schabas,
p.12.

278) QL2 T 2T
5.(1) No prosecution may be instituted against a person accused of having

committed a crime without the consent of the National Director.

279) Ibid., p.108.

200) FEE theat gk,

5.(5) If the National Director, for any reason, declines to prosecute a person under
this section. he or she must provide the Central Authority with the full
reasons for his or her decision and the Central Authority must forward that
decision, together wth the reasons, to the Registrar of the Court.

281) %% 7]7-(the Central Authority)E “AF¥ 2 A /|59 F(the Director-General
of the Department of Justice and Constitutional Development)”¢] B @3l 1o
dolzElgl Fe=rm ICC 7He #Y ) #AEste FAA AFF9Es ¢ 9l
{Hennie Strydom, op. cit., p.108. ; Sivuyile Maqungo, “South Africa”, in Claus
KreB, Bruce Broomhall, Flavia Lattanzi, Valeria Santori(eds.), The Rome Statute
and Domestic Legal Oders, Vol. I : Constitutional Issues, Cooperation and
Enforcement(Nomos Verlagsgesellscaft Baden-Baden, 2005), p.334.}
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282) Silvia A. Fernandez de Gurmendi, “Argentina’s Draft Law to Implement the
Rome Statute”, in Roy S.Lee, States’ Responses to Issues arising from the ICC
Statute : Constitutional, Sovereignty, Judicial Cooperation and Criminal Law
(Transnational Publishers Inc., 2005), p.167. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, “Argentina”, in Claus KreB, Bruce Broomhall,
Flavia Lattanzi, Valeria Santori(eds.), The Rome Statute and Domestic Legal
Oders, Vol. O : Constitutional Issuses, Cooperation and Enforcement(Nomos
Verlagsgesellscaft Baden—-Baden, 2005). p.4.

283) Silvia A. Fernandez de Gurmendi and Jose Luis Fernandez Valoni, op. cit., p.4.

284) Silvia Fernandez de Gurmendi, op. cit., p.167. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., p.5.

285) Silvia Fernandez de Gurmendi, op. cit., p.167. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., p.5.

286) Ibid.

287) Silvia Fernandez de Gurmendi, op. cit.,, p.168. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., p.5.
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283) Ihid.

289) Silvia Fernandez de Gurmendi, op. cit., p.168. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., p.5.

290) Silvia Fernandez de Gurmendi, op. cit., p.168. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., p.5.

291) Silvia Fernandez de Gurmendi, op. cit., p.168. ; Silvia A. Fernandez de Gurmendi
and Jose Luis Fernandez Valoni, op. cit., pp.5-6.

292) Silvia A. Fernandez de Gurmendi and Jose Luis Fernandez Valoni, op. cit., p.3.

_95_



Qe EehitAgel b9 oldel Eehitgel e, B, w3 &,

=
Futel AR 5 Avdon Aragoy Ay whxu

gal
200041 129 319744 ABakA skaeh sty wuhitde] wE § A
ool Hia WA ol el wheh Ao A AT el Bed
Aol e AL W77t o297 wEelthe 53 ekaka Y
obol Zheta QA e Ageld AuadEel AEAE oD
Qe Af % 9F oA WASAY FE5E A4S Y

oh29D wE uZle] AL ;e etgit) vFo] ol 714etA|
e AFelA Qe w9k AHA @

ol mulitgel that 7hglo] AAHYT 2 wulgol wEH A 5

.

#HeE vats g e XA

203) B7HAASH okxAl, “ABIFWOZAY FTAQWW - ApEel % AU
Q8% ool - 7, BA AT e A el ;e At

23], 2006), p.89.
294) AA A ARG -0l &3 A (A5H), op. cit., p.129.
295) Ibid.

296) Naoko Saiki, “Japan’s View on the International Criminal Court and Some of its
Issues of Implementation”, in Roy S.Lee, States’ Responses to Issues arising from
the ICC Statute : Constitutional, Sovereignty, Judicial Cooperation and Criminal
Law(Transnational Publishers Inc., 2005), p.259.

297) ILA, Toronto Conference(2006), International Criminal Court, Second Report by
Professor Goran Sluiter, p.2.

298) Kanako Takayama, Participation in the ICC and the National Criminal Law of
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299) Kanako Takayama, op. cit., p.388

300) Ibid., p.385.

301) Ibid., pp.391-393.
302) Naoko Saiki, op. cit., p.259.
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346) &3, “TAFGAA A A olPS Hgk SulE e A op. cit, p.128.

347) Roland Bank, “Cooperation with the International Criminal Tribunal for the
Former Yogoslavia in the Production of Evidence”, in J. A. Frowein and R.

Wolfrum(eds.), Max Planck Yearbook of United Nations Law(Kluwer Law
International, 2000), p.234.

348) Green-Jan Alexander Knoops, Surrendering to International Criminal Courts :
Contemporary Practice and Procedures(Transnational Publisher, Inc., 2002), p.1.
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349) Hans-Peter Kaul, “The International Criminal Court - Its relationship to
domestic jurisdictions”, in Carsten Stahn and Goéran Sluiter(eds.), The Emerging
Practice of The International Criminal Court(Martinus Nijhoff Publishers, 2009),
pp.34-35.

350) Otto Triffterer, "Article 27 Irrelevance of official capacity, op. cit., p.792.

351) ICColl digh <l A=e] 7Mdy) #aste] 2Zepatd A4 #7gol A “surrender”,
“extradition”, “transfer’7tell oJw3 LS ALETH] E=o] ATk ICTY FANA
HeolH o2 “surrender’ = 895 AFE39 3L ICTR, ICC% Ol g o & uwgkt) o
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AE Axee FWol Atk 1 &5 el Mg} BAAQ Aot e AL
olyth(Darryl Robinson, op. cit, p.1852 ; Geert-Jan Alexander Knoops, op. cit.,
pp.12-13).

352) Goran Sluiter, “The Surrender of War Criminals to the International Criminal

Court”, Loy. L.A. Int'l & Comp. L. Rev., Vol. 25(2003), pp.607-609. ; ] 3% zz_roﬂ
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356) 2002. 11. 5. A|2343] =r3] A8 FLwFd$ L33 9=, pp.18-19.
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AR 1A pp.10-13.

358) Ibid.

359) Huld, “ICCitd A27xf $-2 AW dAIIe] A e AE" p2.

360) Ibid.

361) AQA Al FAHA-o] 23} AL (A5H), op. cit., p.939.
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364) Conseil Constitutionnel, decision No. 98-408 DC, Jan. 22, 1999, cons. 12. ; Gerald
L. Neuman, “The Brakes that Failed: Constitutional Restriction of International
Agreements in France”, p.323.

365) Conseil Constitutionnel, decision No. 98-408 DC, Jan. 22, 1999, cons. 16. ; Gerald
L. Neuman, op. cit., p.323.

366) Olivier Barrat, op. cit., p.61.
367) Ibid., p.63.
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368) Frank Jarasch and Claus KreB, op. cit., p.105.

369) HHd, “ICCT8 olallgdHet A7 -5d 9 2929 AEE FHOET, op. cit,
p245. 1 ZAA, FAZoke] Folal FAEEY: Eol BAPRA] YU U]
L (FZPAAAAA T D, 2008), pp.4l-46. ; Hans-Peter Kaul, “Germany : Method
and Techniques used to deal with Constitutional, Sovereignty and Criminal Law
Issues”, op. cit., pp.65-66.

370) Frank Jarasch and Claus KreB, op. cit., p.100.
371) Ibid.
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372) Hans-Peter Kaul, “Germany : Methods and Techniques used to deal with
Constitutional, Sovereignty and Criminal Law Issues”, op. cit,, p.74. L&} ICC=
SAFQ APRZ| RO A Al =Tkt @Y EE £ VEH ¥8EE AF
3 gerz ICCA9 AdX(surrender)et 71 = 7hel ok M3 Q<) X (extradition) &
Zpol7b vtz ®BE A= dti(Michael Cottier, op. cit., pp.239-241. ; Jirg
Lindemann and Olivier Thormann, op. cit., p.428).

373) EAAYII R AURAAE AL WEZA FAZT FAL oY 5 9o

H(A1F), Age BHFEE Sskel AT ARGAAN AAS S A o] 7
$oAge g 0 2L AA A5 2 A%A e w2 slskel AgelA Fold
FaAS Fo (2, 7 ¢ EAE A2 Astel we o, v
A, ZAA FAZABLA) BF ARo) FoFEE(A3Y) FAFD AT
Age et 2k

Art 24

(1) Der Bund Kkann durch Gesetz Hoheitsrechte auf zwischenstaatliche
Einrichtungen {iibertragen.

(la) Soweit die Liander fiir die Ausitbung der staatlichen Befugnisse und die
Erfullung der staatlichen Aufgaben zustiandig sind, konnen sie mit
Zustimmung der Bundesregierung Hoheitsrechte auf grenznachbarschaftliche
Einrichtungen {iibertragen.

(2) Der Bund kann sich zur Wahrung des Friedens einem System gegenseitiger
kollektiver Sicherheit einordnen; er wird hierbei in die Beschrinkungen seiner
Hoheitsrechte einwilligen, die eine friedliche und dauerhafte Ordnung in Europa
und zwischen den Volkern der Welt herbeifithren und sichern.

(3)  Zur Regelung zwischenstaatlicher  Streitigkeiten wird der Bund
Vereinbarungen tiiber eine allgemeine, umfassende, obligatorische, internationale
Schiedsgerichtsbarkeit beitreten.

374) Frank Jarasch and Claus KreB, op. cit., pp.105-110.
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375) Ibid., pp.105-106.
376) Ibid., pp.106-107.
377) Ihid.

378) Ibid, p.106. & °]3] oj59 =3 o 2wl W WAEAS AL 3=
SdAL7IEY A6z A1Fe] B o3l ofs) "ASA] £7]d 4 ikl B

AthIbid., 7t 43).
379) 9 o ATk
§ 70 Benachrichtigung
(Zu Artikel 27 des Romischen Statuts)

Richtet sich ein Ersuchen des Gerichtshofes um Uberstellung oder sonstige
Rechtshilfe gegen ein Mitglied des Deutschen Bundestages oder ein
Gesetzgebungsorgan eines Landes oder auf Ermittlungshandlungen in deren
Raumen, so unterrichtet das Bundesministerium der Justiz oder die sonst nach §
68 Abs. 1 zustandige Stelle den Prasidenten der Korperschaft, welcher der
Betroffene angehort oder die von der erbetenen Ermittlungshandlung betroffen
wird, {iber den Eingang des Ersuchens. Durch geeignete MaBnahmen ist
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sicherzustellen, dass die Durchfiihrung des Verfahrens vor dem Gerichtshof oder
des Uberstellungsverfahrens infolge der Unterrichtung nicht gefihrdet wird.
380) ol¢t & =Y FAE FATF EF oYY F AEF A 5dALT
T E5E, Alos dEdA HAEAS Fosta U
o 2FEH} T ALY AHE ZAT, FFHE A4S SdEW 49 43
A Aggony B0 FANE £FsE Ygow A4
N4 38t= Asl®E ArHAEAE, “ICCHA oA -
2929 AH9E FASRE” op. cit, p.255. ; Steffen Wirth, “International Criminal
Law in Germany Case Law and Legislation”, at 3rd Annual War Crimes
Conference, Ottawa, 22-23 April 2002. hosted by the Canadian Department of
Justice(Crimes against Humanity and War Crimes Section), p.15}.
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381) Harry Verweij and Martijn Groenleer, op. cit., p.85.
382) Ibid.

- 123 -



o

2001 79 Al EQJATESS) mek ZukgtA A9F-9F 1059

wir

Y

}\0]-

Aol 2/3 °

e Jh]le] FHeAM EgoeEd e

A=

2 9

A

ATt

ks
T

AEEAE AR

sfof o

7|

il

ICColl Al A=H]

(4) =9

el

o 9o *

72

NH= =9 =

3}

A25z Al

H
H

[l

I3
R

ICCE <l

= O
==

45 Ry 95 g
o glure] olulz}7}

b gk mekd 29

S

EE

=gkl

i

HoA25x Al

l

Z o]

)

A2nx Al 2okt das sEHA fen ICCs

1

8

3l (Message) ol A

20000 1149 ol rbs 7 Ao e Bl A

ol
o8

M ABFzE Fo7t HXA

&l

gl 3le]

st

S ICCE %

2922 A

B

e

n|

383) Ibid.

384) Ibid., p.87.

385) Ibid., p.97.

Jurg Lindemann and Olivier Thormann,

386) Michael Cottier, op. cit., pp.239-241. ;

op. cit., p.428.
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387) Jirg Lindemann and Olivier Thormann, op. cit., pp.427-428.

388) Ihid., p.428.

389) Michael Cottier, op. cit., pp.242-244.

390) Ibid, pp.242-243..

391) Ihid, p.244..

392) Irene Gartner, “Implementation of the ICC Statute in Austria”, op. cit., p.59.
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393) Ibid.

394) Ihid., p.6l1.

395) A3G A2de “2. th(iEF e} I Fx

396) Irene Gartner, “Implementation of the ICC Statute in Austria”, op. cit., p.61.
397) Rolf Einar Fife, op. cit., p.291.

398) Ibid.

- 126 -



A Riol

ol o] Zo|t}400) wa)

of ej7h 2 % ek gk

4

S
a

z

S
LA

A, = A 7] -l

=

s
ol
L=<}

olebi BTk e w29l

e, =47

A5z7 2okt el

Pk
1.k} 402

H
glekal ®okth =271 97} 1

]

Y

ko3

A
Al o]

PN
T

Ll

—

0
.

ﬂu.o

o)/

ze]

ot

oV

o] ;=29 ol7F fralloll 7t

B

54
AR

2ohitg el 7}

F ICC

R4

9
[e)

A
=

F 7

k)
pEA

e ete 1

S

-

2o
Hee!

/\g o]
5} o] of

°

¢}

-

7t
N4

=

X35k
N

H o
H =

]

RS

b

mE2dlo] Aol

°©

3

o

o]
CER

4=
N

=
405)

!

o g ol

]

|

o

1o

40 % g

9|

o) wato] ule}

ey

—~

ol
=3

- 127 -

Ibid., pp.291-292.
Ibid., p.292.

Ibid.
Ibid.
Ibid.
Ibid.
Ibid., pp.292-293.

~ o~ o~ o~ o~ o~

399
400
401
402
403
404
405



FARAE FReA R Bgoz TAEel BAs Hriu glo
y

dEE =g FIRIEY A2 AT AAME A=rle FeE

Ull

A TAESE T oy, sx BiEdAs #E X0kl WMo 70

QehA00) it 4 £

facs

!

30
rlr
>
Hl
=
rO
b
o K
N
1o
2
1o
0,
2
)
L
BN

vk UMY WA FHA o8 o] 37] Fol ICCE A%}

g 5 oQEAs BAE 5 g9 ARAADL P AL ol

406) Y& o 2}

(G B 5 HIBR)

AT EoKZESO—ICEZAT 256103 REBIEAZSISPEL TEae s Zwn, HL.
=5 B, E@/\f)( i;@JLf CHEATALGICB W, 5IERIC B D GE D
HbrEEIEZ. ZORY) TH

Ju %tﬁEJF/\fJ*‘HA@aE’C‘% brE,

407) Naoko Saiki, op. cit., pp.272-273.

408) Kyo Arai - Akira Mayama - Osamu Yoshida, “Japan’s Accession to the ICC
Statute and the ICC Cooperation Law”, Japanese Yearbook of International Law,
Vol.51(2008), p.375.

- 128 -



AL HAL QT A0 Tejan A
Ao WA 7]olsAtE JAE ®
4g ICCRE AEshe

Aol ohdl 7h Azt

7]

Aol A A #HA

3. 34 3 &d

2ot A%
@ AR el @y
W] E gt Aol o
AHE ICCO Al
SEREEER
Je ICCR e

409) Ibid.
410) Ibid., pp.377-378.
411) Ibid., pp.382.

412) Sarah Williams and Lena Sherif, op. cit., pp.77-78. ; Willam A. Schabas, The
International Criminal Court : A Commentary on the Rome Statute, op. cit.,
pp.446-447.; Eric David, op. cit., pp.743-745. ; Gerhard Werle and Florian
Jessberger, Principles of International Criminal Law, Third Edition(Oxford
University Press, 2014), pp.278-279.
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413) Held, “ICC 4 A27xet 7 Ao HARIye] 23EA T HE", p2
414) Decision on the Prosecutor ‘s Application for Summonses to Appear for Francis

Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali,
ICC-01/09-02/11, 8 March 2011.
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421) Claus KreB and Kimberly Prost, “Article 93 Other forms of Cooperation”, in Otto
Triffterer, Commentary on the Rome Statute of the International Criminal
Court(Verlag C. H. Beck, Hart Publishing, Nomos, 2008), p.1572.

422) Ihid.
423) Ibid.
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425) m%%i FAAE 2T (AL 2013), p9,, pp.18-19. U IPEA el JES
A 8Tt =kl Zpolo wel A4 A TPE o e A A AT S
‘%45} FAA TP T A St A FEH T AR sds)
A AHTHAd S QA stE gl FAA T E WA 48
olvgl 1WA, AdA A, 25F2d 55 A nEsool e Yol
426) #FHFF O, BRI EREIC o B EOEE, 1983), p.82(WF-H, FAMAIH T A
op. cit., p.9.olA] A U-&)
427) RER AR T ZAT op. cit., p10. ; WAH - 27, op. cit, p.20. ; AE7],
PAAIE F 2o 72 E, AzEa(@ayEted) 299 15(1996), pp.57-58.
428) A9, “FAFAAH TR, FAAHAAT 28 (ET A A AT, 1990), pp.222-223,

429) AF4, op. cit, p.1224.
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gafA FS AL (mutual asssistance) £ 0] A AFol+= HFHFAH

T(The Central Authority)#3D7} ICCe AoJE sles A U

G Agze 2ukitd WES Behe] ICCAA AE W FAFE

430) ¥ 9A, op. cit., P.972.

431) ICCe}e] @™ol #3t AWHE A3z wel AWHE Y (The Federal Office of
Justice)7h £ah 7| P24, ICCERE 23 A5aa ool vs A4y o
Ao Bad 2AE B 5 ICCHS FHWA YRE wIsHE STtk

432) AT 29 d&Ee vhet 2k
Art. 4 Consultations
The Central Authority shall conduct consultations as indicated in article 97 of the
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HHo] #3 HE(Act on Cooperation with the International criminal
Court, Federal Law Gazzette I, Nr.135/2002)°A4 #&H A4S T3 )
tho o] HE A9x Al = 29129 Aok v7HA R ICCY ¥

84e oldste Ao] exEgote TEAQ WAANY SAHE 4
(A1)t =71t E Hdfste 4-9-(HA25) 5o 45 ICCe Aelat=
AL Arhasd g G

Statute, in particular when the execution of a request:

a. would conflict with an existing fundamental legal principle (art. 93 para. 3 of
the Statute);

b. would prejudice national security interests (art. 72 and art. 93 para. 4 of the
Statute);

c. would interfere with an ongoing investigation or prosecution of a different
case (art. 94 para. 1 of the Statute);

d. could violate State or diplomatic immunity (art. 98 in connection with art. 27

of the Statute).
433) Michael Cottier, op. cit., pp.242-244.

434) Trene Gartner, “Austria”, in Claus KreB, Bruce Broomhall, Flavia Lattanzi,
Valeria Santori(eds.), The Rome Statute and Domestic Legal Oders, Vol. II
Constitutional Issuses, Cooperation and Enforcement(Nomos Verlagsgesellscaft
Baden-Baden, 2005), p.44.

43) AF 2o GRS g 2ok

9. Obligation to consult, and rejection of requests from the International Criminal
Court

1. Matters arising shall be resolved through consultations with the International
Criminal Court, in particular where the execution of a request from the
International Criminal Court would:

(1) run counter to a fundamental legal principle (article 93(3) of the Statute);

(2) prejudice national security (articles 72 and 93(4) of the Statute)
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436) Irene Gartner, “Austria”, op, cit., p.44.
437) #2683 = 3] (A A1 2]) A10x HAAE D3] 3] 9 &, pp.10-11.

- 140 -



A GA A A Sl 2ol skl A mAlE 8 ¥ (subpoena duces
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I #FAste] =do] ¥ ARl Aol ICTY S Prosecutor v. Tihomir
Blaskic AF710]th438) 53] w7kt ®ga pAste] ICTY #ehe] A
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AbA T wrEste] A RolE o AN} AmolElo} AT “Gojko
Susak”o| Al &1 &% F A5AE WHS EHd dis] AZolE o}
AR o9& A7IstAA A FE AT “McDonald” #AME “Lasva
Valley” #19¢] “Ahmici” & o] vh&o] RIZEQle B &4 % sk}
HHdste] A ZolElol AHE el FHFAY “Susak”ol Al, “Tihomir Blaskic”
o ARotE|o} AT A Bl Wt MAlE, ARopEo =ty
Zo] “Tihomir Blaskic’ol 7] &3 WH S0 B3 AaA=S W3
t}40) olo tha] = zolElo} K

As F AL, FAYF o]gf Feo] A
] o, IR HHE FAT AV Aok dF

sdth44h  ICTY A2A3EE 19979 7¢€9 189 A A (“Subpoena

Decision”)442)o]| 4 “McDonald” #Ae] #Ag A& HHES A A3 9]

438) Prosecutor v. Tihomir Blaskic, Judgement on The Request of The Republic of
Croatia for Review of The Decision of Trial Chamber II of 18 July 1997, Case
No. IT-95-14-108bis, 29 October 1997. ; Roland Bank, op. cit., p.235.

439) Roland Bank, op. cit., 235.
440) Ibid., p.236.
441) Ibid.

442) Prosecutor v. Tihomir Blackic, Decision on the objection of the Republic of
Croatia to the issuance of subpoenae duces tecum, Case No. IT-95-14-PT, T.Ch.
II, 18 July 1997("Subpoena Decision”).
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T} “Cerkez” AN = AFE 7] ¢ AEHel g8 ol 9l
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443) Roland Bank, op. cit., p.238.

444) Prosecutor v. Tihomir Blaskic, Judgement on The Request of The Republic of
Croatia for Review of The Decision of Trial Chamber II of 18 July 1997, Case
No. IT-95-14-108bis, 29 October 1997, para.26.

445) Ibid.
446) Ibid. para.28.
447) Ibid. para.3l.

448) Prosecutor v. Dario Kordic and Mario Cerkez, Order to the Federation of Bosnia
and Herzegovina for the Production of Documents of The Decision of Trial
Chamber of 4 February 1999.

449) Roland Bank, op. cit., p.241.
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450) Prosecutor v. Tihomir Blaskic, Judgement on The Request of The Republic of
Croatia for Review of The Decision of Trial Chamber II of 18 July 1997, Case
No. IT-95-14-108bis, 29 October 1997, para.38.

451) Ibid.(#+5 51.3¢%).
452) Ibid.(Z+5 52.3¢%).
453) Ibid.
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1) BAA, Al ZAHAe]-o] 23} Al#| (A5F), op. cit.,, pp.226-227, pp.434-435. ; A d<=,
op. cit., pp.566-567, pp.608-609, p.661, pp.686-693. ; WHY 1975. 5. 23. A1 749}
281274, 1998. 12. 17. A 971139216 #4 5. vt dA7tx 9 #d= F2 WAL AL
el gk Aol FAF Aol #S BE= 0}1177}7@ A=

- 144 -

-";rxﬂ-! _k::l 1



4 2Ae 9ol Aol7k A& el gl
AANA 2= Z WA meird A2z 483 47 v

¢

9 dde Bolx etk uyk ICJeF 93 Srhe] = PP uE
S AR HA G ko] FtEAl B udAE wiAS 9l
EA7F =dol © #AAES JATE 29 FEES B AR 9=
Aot Zh= s HAoA SrbE A A o] BlaE g3
AAA L Q&S & F Adrh 28d AHAELS FF ZuprA A7z}

e
ol
rr
=
¥,
L2 o
=
oo
o
)
B
32,
o

=7ba A ejadAe] 4E&aAE &

d
fr

o
X,
)
Ht
(il
Fo
N
X

= uoojudA gFew Qs ICC
S AAE 9= a7y dud T2 AW oHE 45
A Farel (k. 2okt A27E A2

& Zupaty Ak e A9 EoE wAle 2717 §lejk ICCTL ¥

PArd F des WAHeR A AoRA F7bEAY o ad A

e
5
ol
[T

(
—

e

¢
¢

i
o
=
=l
ol
2
O
(07¢]
BN
2
—
odt
=2
R
rr
2
el
b
N
-~
ML
2
2

of AV iz Aol djske] vk

ool FEHEA @A FEstes k= A=A e AdeHds 1Y

2) Sarah Williams and Lena Sherif, op. cit., p.77.
3) Otto Triffterer, "Article 27 Irrelevance of official capacity”, op. cit., p.791.
4) Ibid.
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5) Joon Gyu Kim & Cheol-kyu Hwang, New Initiatives on International Cooperation
in Criminal Justice(Seoul National University Press, 2012), p.55.
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4. (1) Despite anything to the contrary in any other law of the Republic, any person
who commits a crime, is guilty of an offence and is liable on conviction to a
fine or imprisonment. including imprisonment for life, or such imprisonment
without the option of a fine. or both a fine and such imprisonment.
(2) Despite any other law to the contrary, including customary and conventional
international law, the fact that a person -
(a) is or was a head of State or government, a member of a government or
parliament. an elected representative or a government official: or
(b) being a member of a security service or armed force, was under a legal
obligation to obey a manifestly unlawful order of a government or superior, is
neither -
(i) a defence to a crime; nor
(ii) a ground for any possible reduction of sentence once a person has been
convicted of a crime.
DAY 2P FEE e 2k
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66) Dissenting Opinion of Judge Van Den Wyngaert, para.38.

67) Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Decision
on Immunity from Jurisdiction, SCSL-2003-1-1, 31 May 2004.

68) Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Indictment,
SCSL-03-1, 3 March 2003.

69) Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Decision
on Immunity from Jurisdiction, SCSL-2003-1-1, 31 May 2004, paras.6-7.
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70) Ibid.
71) Ibid., paras.14-15.

72) Claus KreB and Kimberly Prost, “Article 98 Cooperation with respect to waiver
of immunity and consent to surrender”’, in Otto Triffterer, Commentary on the
Rome Statute of the International Criminal Court(Verlag C. H. Beck, Hart
Publishing, Nomos, 2008), pp.1609-1610 ; Sarah Williams and Lena Sherif, op. cit.,
p.76.

73) Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Decision
on Immunity from Jurisdiction, paras. 43-47. ©+%F “that principle became firmly
established”(para. 47.) 2tk o] glo] #AFIAHL] FA7A Zt=vta 2 AJA
v ET93i

74) Ibid., paras. 49-50.
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75) Ibid., paras. 51-55.

76) IC], Jurisdiction Immunities of the state(Germany v. Italy : Greece Intervening), 3
Feb 2012.

77) European Court of Human Rights, Case of Al-Adsani v. The United Kingdom
(Application no. 35763/97), 21 November 2001.

78) Ferrini v. Germany, Case No. 5044/4, IDLC 19 (IT 2004), Appeal Decision, 11
Mar. 2004).
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79) Rosanne Van Alebeek, "Immunity and Human Rights - A Bifurcated Approach
International Human Rights Law, Foreign Sovereign Immunity, and National
Courts”, Am. Soc’'y Int'l L. Proc., Vol. 104(2010), p.68.

80) Ferrini v. Germany, Case No. 5044/4, IDLC 19 (IT 2004), Appeal Decision, 11
Mar. 2004).

81) Ibid.

82) Ibid.
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o e AAAE 2 R I BE A S FHoR", ALIAEd
T, A2078 A23.(2013), p.19. ; Jurisdiction Immunities of the State(Germany v.
Italy : Greece intervening), 3 February 2012 Judgement, paras. 52-53.

84) Jurisdiction Immunities of the State(Gernamy v. Italy : Greece intervening), 3
February 2012 Judgement, para. 93.
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90) European Court of Human Rights, Case of Al-Adsani v. The United Kingdom
(Application no. 35763/97), 21 November 2001, para. 14.

91) Ibid., paras. 15-19

92) Ibid., para. 3.

93) frE® 3l 1972 Z7tHA ] #3 FHPREW AP 1976 69 11¢Y
g5t} Ibid, para. 22.

94) Ibid., para.50.

95) Ibid., para.bl.
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96) Ibid., para.54.
97) Prosecutor v. Furundzija , case no. I'T-95-17/I-T, 10 December 1998.

98) European Court of Human Rights, Case of Al-Adsani v. The United Kingdom
(Application no. 35763/97), 21 November 2001., paras..59-60.

99) Ibid., para.bl.
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100) Ibid., paras.63-66.

101) Joint Dissenting Opinion of Judges Rozakis and Caflsch joined by Judges
Wildhaber, Costa, Cabral Barreto and Vaji , para.l.

102) Ibid., para.3.

103) Ibid., para.4.

104) Ibid.

105) Ingrid Wuerth, “Pinochet’s Legacy Reassessed”, op. cit., pp.736-737..
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106) Ibid.
107) Gerhard Werle and Florian Jessberger, op. cit., p.278.
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108) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit.,, p.1037 ; Claus Krel and Kimberly Prost, "Article 98
Cooperation with respect to waiver of immunity and consent to surrender”, op.
cit., p.1604.

109) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., p.1038.

110) Ibid.

111) Claus KreB and Kimberly Prost, “Article 98 Cooperation with respect to waiver
of immunity and consent to surrender”, op. cit., p.1603.
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112) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., p.1040.

113) Eric David, op. cit., p.750.

114) David Scheffer, “Article 98(2) of the Rome Statute: America’s Original Intent”, J
Int’l Crim. Just., Vol. 3(2005), p.339 ; AG4], A FAAAAH 4045, op.
cit., p.221.

115) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., p.1043 ; Claus KreB and Kimberly Prost, “Article 98
Cooperation with respect to waiver of immunity and consent to surrende””, op.
cit., p.1604.

116) Willam A.Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit.,, p.452. ; Willam A. Schabas, An Introduction to
International Criminal Court, op. cit., p.247.
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117) Paola Gaeta, “Official capacity and Immunities”, op. cit., pp.993-994 ; Dapo
Akande, “Legal Nature of Security Council Referrals to the ICC and Its Impact
on Al Bashir’'s Immunities”, J. Int'l Crim. Just., Vol. 7(2009), p.337.

118) David Scheffer, op. cit, p.337. ; Per Saland, “International Criminal Law
Principles”, in Roy S. Lee(eds.), The International Criminal Court, The Making of
the Rome Statute, Issues, Negotiations, Results(Kluwer Law International, 2002),
p.202 Zt=+ 25.

119) M. Cherif Bsssiouni, The Legislative History of the International Criminal Court
. Introduction, Analysis, and Integrated Text, Vol. 1(Transnational Publishers,
Inc., 2005), p.85.

120) Willam A.Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit, p.452. ; Willam A. Schabas, An Introduction to
International Criminal Court, op. cit., p.247.

121) ¥E(go))e oo 2
Rule 195 Provision of information
1. When a requested State notifies the Court that a request for surrender or
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assistance raises a problem of execution in respect of article 98, the requested
State shall provide any information relevant to assist the Court in the
application of article 98. Any concerned third State or sending State may
provide additional information to assist the Court.
122) Willam A.Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., p.1039.

123) Ihid.

124) Paola Gaeta, “Official capacity and Immunities”, op. cit.,, pp.993-994 ; Dapo
Akande, “Legal Nature of Security Council Referrals to the ICC and Its Impact
on Al Bashir’'s Immunities”, op. cit., p.337.

125) Ibid.
126) Ibid, p.338.
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127) Ibid.

128) Dapo Akande, “International Law Immunities and the International Criminal
Court”, Am. J. Int'l L., Vol. 98, No. 3(2004), p.422.

129) Claus KreB and Kimberly Prost, “Article 98 Cooperation with respect to waiver
of immunity and consent to surrender”, op. cit., p.1606.
130) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its

Impact on Al Bashir's Immunities”, op. cit., pp.339-342. ; Eric David, op. cit.,
p.750.
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131) Jessica Needham, "Protection or Prosecution for Omar Al Bashir - The
Changing State of Immunity in International Criminal Law,” Auckland U. L. Rev,,
Vol. 17 (2011), p.237.

132) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its
Impact on Al Bashir’s Immunities”, op. cit., p.339.

133) Claus KreB and Kimberly Prost, “Article 98 Cooperation with respect to waiver
of immunity and consent to surrender”, op. cit., p.1606.
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135) Paola Gaeta, “Official Capacity and Immunities”, op. cit., pp.994-995.
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Art. 6 Immunities
1. On application by the Federal Department of Justice and Police (Department),
the Federal Council shall decide on questions of immunity relating to article 98
in conjunction with article 27 of the Statute which arise in the course of the
execution of requests.
2. Where paragraph 1 applies, the Department may order arrest or other
preventive measures.
137) HEE, CICCTHA oAt AT -5 2 s9lne FSE FHOR, op. ci,
p.259.
138) Ibid.
139) Jiirg Lindemann and Olivier Thormann, op. cit., p.440.
140) g =39 FE2> o 2rh
9. Obligation to consult, and rejection of requests from the International Criminal
Court
1. Matters arising shall be resolved through consultations with the International
Criminal Court, in particular where the execution of a request from the
International Criminal Court would:
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(4) conflict with international obligations whereby the consent of a sending State
is required to surrender a person of that State to the Court (article 98(2) of the
Statute).

3. If a matter cannot be resolved through consultations, the International Criminal
Court shall be requested to amend its request. If such an amendment by the
International Criminal Court cannot be considered, the request shall be rejected.

4. Any such refusal, in the cases referred to in paragraph 1, sub-paragraphs 2 to 4
above, shall be decided on by the Federal Minister of Justice with the consent of
the Federal Minister of Foreign Affairs. The case in paragraph 1, sub—paragraph
2, further requires the consent of the competent federal minister. The International
Criminal Court shall be informed of any refusal of a request and the grounds
thereof.

141) Irene Gartner, “Austria”, op. cit., p.40.
142) Héctor Olasolo, op. cit., pp.366-368.
143) Harry Verweij and Martijn Groenleer, op. cit., p.97.
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144) Ihid., p.98.
145) Paolo Benvenuti, op. cit., pp.132-133.
146) Elizabeth Wilmshurst, op. cit., pp.147-148.
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23. Provisions as to state or diplomatic immunity

(1) Any state or diplomatic immunity attaching to a person by reason of a
connection with a state party to the ICC Statute does not prevent proceedings
under this Part in relation to that person.

(2) Where —

(a) state or diplomatic immunity attaches to a person by reason of a connection
with a state other than a state party to the ICC Statute, and

(b) waiver of that immunity is obtained by the ICC in relation to a request for
that person’s surrender,

the waiver shall be treated as extending to proceedings under this Part in

connection with that request.

(3) A certificate by the Secretary of State—

(a) that a state is or is not a party to the ICC Statute, or

(b) that there has been such a waiver as is mentioned in subsection (2),

is conclusive evidence of that fact for the purposes of this Part.

(4) The Secretary of State may in any particular case, after consultation with the
ICC and the state concerned, direct that proceedings (or further proceedings)
under this Part which, but for subsection (1) or (2), would be prevented by
state or diplomatic immunity attaching to a person shall not be taken against
that person.

(5) The power conferred by section 1 of the United Nations Act 1946(c. 45)
(power to give effect by Order in Council to measures not involving the use of
armed force) includes power to make in relation to any proceedings such
provision corresponding to the provision made by this section in relation to the
proceedings, but with the omission—

(a) in subsection (1), of the words “by reason of a connection with a state
party to the ICC Statute”, and

(b) of subsections (2) and (3),

as appears to Her Majesty to be necessary or expedient in consequence of

such a referral as is mentioned in article 13(b) (referral by the United Nations

Security Council).

(6) In this section “state or diplomatic immunity” means any privilege or
immunity attaching to a person, by reason of the status of that person or
another as head of state, or as representative, official or agent of a state,
under —

(a) the Diplomatic Privileges Act 1964 (c. 81), the Consular Relations Act 1968
(c.18), the International Organisations Act 1968 (c.48) or the State Immunity
Act 1978 (c.33),

(b) any other legislative provision made for the purpose of implementing an
international obligation, or

(c) any rule of law derived from customary international law.
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148) Elizabeth Wilmshurst, op. cit., p.156.

149) 1Ibid., pp.156-157. ; International Criminal Court Act 2001 Explanatory Notes,
paras.46-48.

150) International Criminal Court Act 2001 Explanatory Notes, para.49.

151) Helen Brady, op. cit., p.8.

152) 922 vhe 3 Zrh

12. Request that may raise problems relating to Australia’s international obligations
to a foreign country

(1) This section applies where the Attorney-General consults with the ICC
because the execution of a request for cooperation may raise problems relating
to Australia’s obligations to a foreign country under international law or
international agreements as mentioned in article 98 of the Statute.

(2) If, after the consultation, the Attorney—General is satisfied that the execution
of the request would not conflict with any of those obligations, the
Attorney-General must sign a certificate stating that the execution of the
request does not conflict with any of those obligations.
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(3) A certificate signed under subsection (2) is conclusive evidence of the matters
stated in the certificate.

(4) If, after the consultation, the Attorney—-General is not satisfied as mentioned in
subsection (2), the Attorney—General must postpone the execution of the
request unless and until the foreign country has made the necessary waiver or
given the necessary consent.

153) Helen Brady, op. cit., pp.18-19.

154) Ibid., p.19.

155) Ibid.

156) AL B8 2

6.1 Despite any other Act or law, no person who is the subject of a request for
surrender by the international Criminal Court or by any international criminal
tribunal that is established by resolution of the Secutrity Council of the United

Nations and whose name appears in the schedule, may claim immunity under

common law or by statute from arrest or extradition under this Act.

- 186 -



ICC zroll =Agal Aol thet ojdez WAL = e TES AAI
Aol F7hE A5

Autths wkeF Zviargd A9z A& A EAZE EAshd
2ulA A7z wEt ICC7F 2AS a1/ 2 oz B 9t} F
vthe HA agoly wrbd e Juasis], e ek #, AW
Hel dieix= =4 dAE F
2 uy B w7tdSE §)
ARG AL S 7F AL 3RS 7 o= WAool miAEHY &
e ICCAA EAA vt Ba upls A= fvis

H A Fetrart qpA o RN olH T Sl mepatr Ay} Ayl w

ol
2
r ol
rot

% HE A19% A2%
Aol Wyl ojste] A A =

=9 oA PR Atk EE A20% A1 A3T A E ICCY
A=Al otz Aol Zukatd A9BxlA A= =AYl 71
o wim wAlkEe] J]E ool whel= Aol Hi= wels EshHA|

e
ol
il
ro,

157) Kimberly Prost and Darryl Robinson, “Canada”, in Claus Kre3, Bruce
Broomhall, Flavia Lattanzi, Valeria Santori(eds.), The Rome Statute and
Domestic Legal Oders, Vol. I : Constitutional Issuses, Cooperation and
Enforcement(Nomos Verlagsgesellscaft Baden-Baden, 2005), pp.61-62.

158) Ibid., p.62.
159) Ibid.

160) Robert Hage, “Implementing the Rome Statute : Canada’s Experence”, in Roy
S. Lee(eds.), States Responses to Issues arising from the ICC Statute
Constitutional, Sovereignty, Judicial Cooperation and Criminal Law(Transnational
Publishers Inc., 2005), pp.53-54.
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161) The Prosecutor v. Omar Hassan Ahmad Al Bashir(“Omar Al Bashir”), Warrant
of Arrest for Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-3, 4 March 2009.

162) The Prosecutor v. Omar Hassan Ahmad Al Bashir(“Omar Al Bashir”), Second

Warrant of Arrest for Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09, 12 July

2010.
163) Sarah Williams and Lena Sherif, op. cit., p.73.

164) Ibid.
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165) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its
Impact on Al Bashir’s Immunities”, op. cit., p.333. Abstract, pp.340-341.

166) Paola Gaeta, “Does President Al Bashir Enjoy Immunity from Arrest?”, op. cit.,
pp.323-324.

167) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., pp.449-452.

168) g ZdE59 JEL& tp&3 2o},
Chapter VII Action with Respect to Threats to The Peace, Breaches of The Peace,
and Acts of Aggression
Article 39
The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and 42, to
maintain or restore international peace and security.

Article 41
The Security Council may decide what measures not involving the use of armed
force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include
complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of
diplomatic relations.

Article 42
Should the Security Council consider that measures provided for in Article 41
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would be inadequate or have proved to be inadequate, it may take such action by
air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other
operations by air, sea, or land forces of Members of the United Nations.

169) a3 =3 G2 vhs3 2o
Article 25
The Members of the United Nations agree to accept and carry out the decisions
of the Security Council in accordance with the present Charter.

170) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its

Impact on Al Bashir’s Immunities”, op. cit., pp.341.

171) Ibid., pp.341-342.
172) Sarah Williams and Lena Sherif, op. cit., pp.77-78.
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“Legal Nature of Security Council Referrals to the ICC and Its

173) Dapo Akande,

Impact on Al Bashir's Immunities”,

Lena Sherif, op. cit., p.84.

174) Dapo Akande,

; Sarah Williams and

op. cit.,, pp.341-342.

“Legal Nature of Security Council Referrals to the ICC and Its

, op. cit., pp.341.

”

Impact on Al Bashir's Immunities

175) Ibid., pp.341-342.
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176) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
&7(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-139, 12
December 2011.

177) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the refusal of the Republic of Chad to Comply with
the Cooperation Requests Issued by the Court with Respect to the Arrest and
Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-140, 13 December
2011.

178) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation
of the Democratic Republic of the Congo Regarding Omar Al-Bashir's Arrest
and Surrender to the Court, ICC-02/05-01/09-195, 9 April 2014.

179) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-139, 12
December 2011, para. 4.
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180) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-139, 12
December 2011, para.l0. ; The Prosecutor v. Omar Hassan Ahmad Al Bashir,
Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the
Republic of Chad to Comply with the Cooperation Requests Issued by the Court
with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir,
ICC-02/05-01/09-140, 13 December 2011. ; The Prosecutor v. Omar Hassan
Ahmad Al Bashir, Decision on the Cooperation of the Democratic Republic of
the Congo Regarding Omar Al-Bashir's Arrest and Surrender to the Court,
ICC-02/05-01/09-195, 9 April 2014., para.16.

181) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation
of the Democratic Republic of the Congo Regarding Omar Al-Bashir's Arrest
and Surrender to the Court, ICC-02/05-01/09-195, 9 April 2014., para. 13.

182) Ibid.
183) Ibid., paras. 10-11.
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184) Ibid., paras. 19-21.

185) Ibid., para. 37.

186) Ibid., paras. 38-41.

187) Ibid., paras. 44-47.
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189) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by the Republic of Chad to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-140, 13
December 2011.

190) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation
of the Democratic Republic of the Congo Regarding Omar Al-Bashir's Arrest
and Surrender to the Court, ICC-02/05-01/09-195, 9 April 2014., paras. 11-12.

191) ICC-02/05-01/09-190-AnxII-tENG, 2013. 10. 12, p.7.( “Indeed, at the
Extraordinary Session of the African Union Conference held on 12 October 2013,
the pan-African organisation decided that: “To safeguard the constitutional
order, stability and integrity of member states, no serving AU Head of State or
Government or anybody acting or entitled to act in such a capacity, shall be
required to appear before any international court or tribunal during their term of
office” .)

192) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation
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of the Democratic Republic of the Congo Regarding Omar Al-Bashir's Arrest
and Surrender to the Court, ICC-02/05-01/09-195, 9 April 2014, para.19.

193) Ibid., para.14
194) Ibid., para.l5

195) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation
of the Democratic Republic of the Congo Regarding Omar Al-Bashir's Arrest
and Surrender to the Court, ICC-02/05-01/09-195, 9 April 2014., para.16

196) Ibid., para.28.
197) Ibid., para.29.
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198) Ibid., para.29.

199) Ibid., paras.30-31.

200) Ibid., paras.33-34.

201) African Union Press Release N° 002/2012, Addis Ababa, 9 January 2012.
202) Ibid., p.1

203) Ibid., p.2.

- 198 -



T 7bAA 7 el=e] Sl ARt ofy el gAIFAI AL SR A8
W, AT ES A3Tol] i BANA FAEAE] Rt obd As
A oFA St = gt T4 ZwupqtA Ao
d S7bEol Al AR Fold m7tHAE 2vkar Aol mjAE
o] Al Zrpatg A9RBxE Aol HPHJL, oA HellA &=
of Il FARTFFoRRE 1 #REo] Fache A IvbEA=
Aolal FAMHAE AAE Aol HE= o= ICJY T
i AE G Al A FRlE Ath= A o] 200

Tt A R Ao|ALS] 7 & vpAl 2] S b E wiAl A = etk ThaL
wokth 183 wiAlE WA o 2 (explicit) o] Fol Aok d=d
B ol AL = ICCOl Al 3 (situation)ol e+ ALE] S| -5 stAL FAT
A FHE 8A5AS Wolmg FAWHE FoE H7tEAE wfA s
Aoz BI7|E offti= Ao|tp206) ofxzg]7bd gHERt ofye} gk

!

B ol ALs] AFQleol b=l B Alobm ICCo ol st AAS 1A e

2

s

oL

2 9

i
=
%
o

¥

o

ON

ry

sl otk W (Arab League) Z7FE%E & vRA| 26 e 7] AE Wiy

3L 9lil 2 F threl HbEe] mubitgel WA E A4 o] thm

4. &~ A

204) Ibid.
205) Ibid.
206) Ibid.

207) Mary Margaret Penrose, “The Emperor's Clothes: Evaluating Head of State
Immunity under International Law”, Santa Clara J. Int’l L., Vol. 7(2010), p.139.

208) #}A13F W8S Song Jian-Qiang, “Article 13(b): Internationally Left Unresolved
by the Rome Statute - An on-the-Spot Focus on Darfur’s Situation”, APYIHL,
Vol. 3(2007), pp.285-288.

209) Sarah Williams and Lena Sherif, op. cit., pp.83-84.
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210) Willam A. Schabas, The International Criminal Court : A Commentary on the
Rome Statute, op. cit., p.1040 ; Gerhard Werle and Florian Jessberger, op. cit.,
pp.278-279.

21) AN, “ICCTTH oYUM AT -5 2 29129 4S8 FHOR", op. cit,
p.267.
212) Inbid.
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213) HeEd, “ ICCTHA ola et A+ -5d F ~9xe HAE FTAHSZ” op. cit,
pp.252-253. ; Steffen Wirth, “International Criminal Law in Germany. Case Law a
nd Legislation”, op. cit.,, p.12.

214) The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest
and Surrender of Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-139, 12
December 2011, paras.10-11 ; The Prosecutor v. Omar Hassan Ahmad Al Bashir,
Decision on the Cooperation of the Democratic Republic of the Congo Regarding
Omar Al-Bashir's Arrest and Surrender to the Court, ICC-02/05-01/09-195, 9
April 2014, para.16.
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216) Gerhard Werle and Florian Jessberger, op. cit., p279.

217) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its
Impact on Al Bashir’s Immunities”, op. cit., p.342.

218) Ibid.
219) Ibid.
220) Eric David, op. cit., p.752.
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221) Paola Gaeta, “Does President Al Bashir Enjoy Immunity from Arrest?”, op. cit,,
pp.315-316., p.329.

222) Ibid.

223) Ibid., p.325.

224) Ibid., p.329.

225) Ibid., pp.329-330.

226) Sarah Williams and Lena Sherif, op. cit., p.86.
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227) Ibid.

228) Ibid., pp.86-87.

229) Ibid.
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political crimes for the purpose of extradition.
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accordance with their laws and treaties in force.

231) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its
Impact on Al Bashir's Immunities”, op. cit., p.349.

232) ICJ, Case concerning The Application of The Convention on The Prevention and
Punishment of The Crime of Genocide(Bosnia and Herzegovina v. Serbia and
Montenegro), 26 February 2007.

233) Dapo Akande, “Legal Nature of Security Council Referrals to the ICC and Its
Impact on Al Bashir's Immunities”, op. cit., p.349.
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[Abstract]

Application of the “Principle of Irrelevance of
Official Capacity” to the Korean Legal System,
1n relation to Article 27 of the Rome Statute of
the International Criminal Court

JUN YEON KIM
International Law

The Graduate School
Seoul National University

With the Republic of Korea's ratification and promulgation of the
Rome Statute of the International Criminal Court (hereinafter ‘Rome
Statute’) in 2002, Article 27 of the Rome Statute was incorporated in
the Korean legal system, taking effect as a domestic law by Article
6, paragraph 1 of the Constitution of the Republic of Korea. At the
time of the ratification, the Korean government held the view that no
conflict existed between Article 27 and the immunity of the president
(head of state) in Article 84 of, or of the members of the National
Assembly in Article 44 or 45 of the Constitution, respectively. The
crimes within the jurisdiction of the International Criminal Court
(hereinafter ICC’) were construed similarly to the crimes of treason
or insurrection which are exceptions to the immunity from indictment
in Article 84 of the Constitution. Also, the protection of the
immunities did not seem to be extended to the most serious
international crimes in light of the overall interpretation of the
Constitution regarding international pacifism and the denial of war of

aggression. The Korean government also deemed that the immunity
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mentioned in the Constitution was a mere privilege of a specific
status which could limit the indictment or arrest for crimes, rather
than an ultimate exemption from criminal responsibility of impunity
and that Article 27 of the Rome Statute did not conflict with the
immunity in the Constitution, considering legislation implementations
of other States. Thus, it was implied that if the president or the
members of the National Assembly committed the crimes under the
Rome Statute, they may be arrested or prosecuted in the Korean
national court or be surrendered to the ICC.

However, the Korean government’s stance at the time of the
ratification is in need of further examination. First of all, this position
contradicts with the dominant opinions of international law scholars,
constitutional law scholars and the Supreme court or Constitutional
Court, which argue that the Constitution supersedes international
treaties. Also, the government could have faced problems concerning
the relationship between Article 27 of Rome Statute and state
immunity or diplomatic immunity, as shown in the case of the ICC’s
Warrant of Arrest for the incumbent Sudanese president, Al-Bashir,
which sparked a heated debate in the international community.
However, the Korean government did not consider the issue deeply at
the time of the ratification. As a result, it lost the opportunity to
seek solutions to those possible problems.

In this dissertation, I intend to provide a reasonable interpretation
and appropriate legislative measures regarding this issue by
thoroughly reviewing the application of Article 27 of the Rome
Statute to the Korean legal system and the problems pertaining to
immunity and the stance of the Korean government. After
differentiating those enjoying the immunity in the Constitution from

those enjoying the state Immunity or diplomatic immunity in
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international law, I examined whether those persons may be
punishable in the national court, whether they can be surrendered to
the ICC and the ways of cooperation with the ICC concerning
criminal matters. To achieve this end, I conducted a comparative
study into the academic opinions of domestic and international
scholars, the jurisprudence of national and international courts, and
legislations of other states.

The study led to the conclusion that it is difficult to envisage, in
law and in practice, to punish the president in the national court for
his(or her) commitment of the crimes under the jurisdiction of the
ICC, in terms of Article 27 of the Rome Statute and the Constitution.
First of all, in the perspective of comparative law, except for some
states that stipulate provisions for penalty through constitutional
amendments or states that recognize the effects of the treaty to the
level of the constitution, it is impossible to punish persons enjoying
the immunity in the Constitution on the grounds of Article 27 of the
Rome Statute while disregarding the privileges and immunities
provided in the Constitution. In addition, identifying the crimes of the
ICC and the treason or insurrection in the Constitution that are
exceptions to the immunities raises a problem as to the principle of
nulla poena sine lege. In terms of the respect of international law or
the respect for human rights, the jurisprudence of the Constitutional
Court hardly supports the presumption that Article 27 of the Rome
Statute prevails the immunity clause in the Constitution.

On the other hand, the immunity of the members of the National
Assembly in Article 44 of the Constitution does not necessarily
conflict with Article 27 of Rome Statute for two reasons - (1) the
immunity from the arrest clause does not impede prosecution and (2)

an arrest is possible with the consent of the National Assembly. Of
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course, conflict may arise when the proceedings are willfully impeded
or the request of the ICC is rejected due to the tyranny of the
majority or other political reasons. The meaning of the relevant
clause(Article 45) in the Constitution only applies to opinions officially
expressed or votes cast in their official capacity and not to crimes.
Thus, any criminal acts including the incitement of genocide can be
punished. The major problem, therefore, lies in the immunity from the
indictment of the president to which an interpretative solution is
hardly conceivable. Accordingly, it is necessary to examine the ruling
of serious International crimes as exception to the immunity through
an amendment of the Constitution, similar to the ways treason and
insurrection are treated.

The surrender of the president or members of the National
Assembly to the ICC 1is problematic as it can also infringe the
privileges and immunities provided in the Constitution. Since
surrendering the president to the ICC presupposes de facto indictment
or punishment of the president by the ICC, the surrender of the
president according to Article 27 of the Rome Statute may assume
the interpretation that the Rome Statute takes priority over the
Constitution, particularly the clause of immunity from indictment.
Similarly, the surrender of members of the National Assembly to the
ICC without the consent of the National Assembly may infringe the
immunities of the Constitution. This can be resolved by providing
constitutional grounds for the jurisdiction of the ICC and limiting the
immunity within the range of the ICC jurisdiction. Regarding cases
where members of the National Assembly are arrested under the
Rome Statute, there is a need to consider introducing an exceptional
regulation that requires consent of the National Assembly and

prohibits members of the National Assembly from being released.
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This can be done through amendments of the Constitution or the
National Assembly Act.

On the other hand, regarding the question as to whether the head
of a foreign state or diplomats can be exempted from immunities of
the Constitution on the basis of Article 27, it is necessary to consult
the jurisprudence of international courts or national courts of foreign
states as there are no clear provisions in the national law of Korea.
Currently, international courts like the International Court of Justice
or the European Court of Human Rights and national courts of
foreign states are in favor of absolute protection of the state
immunity or diplomatic immunity of the heads of foreign states or
diplomats. Even after the establishment of the ICC, there is no
evidence that this attitude of international law has changed.
Accordingly, punishing a head of state or diplomats in a domestic
court, disregarding the state immunity or diplomatic immunity, seems
impossible even when they commit serious international crimes under
the jurisdiction of the ICC.

Surrendering the heads of foreign states or diplomats to the ICC
involves an issue regarding the application of Article 27 and Article
93(1) of the Rome Statute. Article 98(1) requires the ICC to first
obtain the cooperation of a State that is under the obligation with
respect to the State or diplomatic immunity of a person for the
waiver of the immunity prior to a request for surrender. Currently, it
1s the dominant understanding of international law that the prior
waiver of the state immunity under Article 98(1) is required only for
non-Member States and not for State Parties as they are considered
to have waived the state immunity in accordance with Article 27 of
the Rome Statute at the time of ratifying the treaty. To address the

issue, a number of State Parties such as the United Kingdom have
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enacted implementing legislations. The Korean government may as
well refer to such understanding and the examples of legislations in
other states. In the meantime, the legislative action to stipulate
specific provisions, including a provision requiring prior consultation
with the ICC according to Article 97 of the Rome Statute, is better
for procedural clarity than a mere interpretative approach.

Finally, this dissertation considers the possibility of applying
Article 27 of the Rome Statute to other forms of cooperation in
relation to the persons enjoying either the Constitutional immunity,
the state immunity or diplomatic immunity. The arrest/surrender of a
person and other forms of cooperation in criminal matters have one
thing in common; in a broad sense, they are both in cooperation with
the ICC. Article 98(1) also sets forth the request of cooperation in a
similar way to surrender, upon which an interpretation of arrest and
surrender may be analogized. However, other forms of cooperation
with the ICC must be promoted more broadly than surrender does.
Hence, if the ICC makes a request of cooperation, it would be

reasonable to fully approve it.
keywords: Article 27 of the Rome Statute, irrelevance of official
capacity, 1mmunity of the president, members of the
National Assembly, the Constitution, ICC, Domestic

Court, state immunity, diplomatic immunity
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