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5 AAAMA st AR} AAATE H T3 WEFAC] Bl volth
(Y& 9y A0z, 58 99 AT51=).

AAAE - GAlF - AAETE AT WA AAolge AP Aol sieat
bE, I7ME %‘ﬁ -3 EH e QAL FFE Bdste dAdA HEA
TAEY 27tEEdH - IR EH ] e MRl it AYS ZHA
oy slE o t”i%ﬂ o AR Al 24E Fe flthse 1Yy FUtF

Uy - TRIASH S - AAMENY dES I AA BHAA, EHIIE 43
8kA] ot o] — dB3| Aol thetole s FAEZE WHE o, volr) gk
o B RFoA FastA AaHoIUY HEA Y IFo|BE, %%W}ﬂ 0]—%
w22 ofygtd thete] EHAAAYE A=A oARE 7t

#7149 ARs} Washth Q8 % selo BHYPNL AHA

Hatol, BHYAE AYOT St SAMIAYL B AYA £HE
WSS B ohet obst Tof thdtel 1o, 3 L Aol U we
@otol BIL 93, 184 ohyF gl B olu wasY FHes Bt
(FRolS). webd ZARAY - GAl) S - AAwEe g A2 SHeE 39

TN 7IE R BEel fuketA] ofyshe 3 AR gk = A A
A3y - A 0] - AA =9 e Hg who ] glo] o9 =
of WMHALS) FAEFAY - FNHEFo] fEAGT VUL odF FoE

SABEREET)S W, S =7k 2 E3 diste] SsiadEdE AA
ofsith= Welel ste] ‘FEEHAAAF F ] dEFo] EHAAANS AA
olysla, volrt g8 92 HYolAs F=EAA(sovereign immunity) & FE|BE
O}@ﬂ AdAE gledl, o)A7 Aol gle &= Aol e eI Aol

FEHALNT AHE ¢ U7 ke Aol Jlolth ol 7HREA] ®Eet 5
‘ﬂ*"«] AARAAZE ALl wet depd = Qe FAlolvh v 7k ol |
27F =] B9l B AAE 249 shejets, el dEs|AtelAl (Hl
e dEAREE E3h 7 Sl(mittelbare Rechtsgutsbeeintrichtigung)7} 1H =2, =
W9 &3E ‘?—J% At Al AZAA = lvke d2ele d&Fe] ik g3l
#atod= Larenz/Canaris, Lehrbuch des Schuldrechts Band 11/2 Besonderer Teil (13.
Aufl, 1994), S. 568, 365 %

A gl tiste] E3n, Fo] S
Urteil vom 5. 11. 1997, 1 O 134/92% FA] xﬂ%ﬂ%ﬂ 7R A AN e TR
olB g F7MALEFE o] AR msg FEsllrhe A Sl FdolSnske)
detelx aeE g gltka givh

olof| #stod= AL olEnF =g H7dAS] P (foreign sovereign compulsion doctrine)
T g 4 Qv 9 el #stols Mg, <83 B EEHREY BohER, &E
HRBHTE, A278(1992), 5201 olak;, BT, BIFFEHEEIEK1986), 342 o] u]=
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9T 4 g™ - $-(unvermeidlicher Rechtsirrtum)ol=358) Qo] Q1G] oy
&4 9 ]HJ’ FH> B0l & HAA AAL} #HEEHA Y& v I HA
Hel £ A ARS FOH AYS Aok & F2 ¥ A BelR,
HoUg AL Aol RAUD I 0T WYY F47 VAT TR, ¥
wash (A9 BA AR AEAR Alole) 4L AT WHAANS 72y
DA GASEE S0l

22, odd BN HEGE GABAT 2E AklH R AL Ao
HFAH7= odh Aol= 19403t) BA| 7 m2uA = tEd] A7 F SR
3t GA A2 AAUA o)zt deie] AAd 3 - LAAY ol BAT
23 9903, AAAAZ o]l HIH FFL vIHTT FelA ek o]
T W2EHIALY] AL 2] 919} Aol H|Fo] & wf JRZIA} 9T gl HEY
EE R FEd WA AT Frshrle 9 Aot IHdE =T
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33 -2 MdogAME Wl FEke $e9 dAelA R R
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AN, BE, “BU wigEe] BoMEA, st sﬁ . AI117(1994), 267-2687
(EU ZAW). 5dolxe 37352 HAA X}xﬂ E H»ew oleld oF2
=0l A71A efgith

53] WA HES] 299 FHgdl Tslols, dFS, 1o - A - HE
ko, dciuldel nidjel Mok <& sh23] uhAl 3I|Hd=2%(1994), 8319 o]dk
FHEE R, E;%1iﬁ¥D(VI||](2OOS) 186H(OVIE AARE) S Hx g9 5
A= HEY 22, S AWsitks 291o] AW Ag- <Fabo] ‘“*ﬂb o E i
AP He %%ﬁ&al%gi‘z olu] wo]x|7)HE] g o] Uk HAPI 1906
(BA¥E39). 10. 18. EEE 12, 1289 5. #IGEA, “RELOIUENETEO—REIIEAT
iy, B RKE - BEFE— f RIZHOBE (1998), 569H o]3f HUAE o]y
3l As)7} BAdolt) Larenz/Canaris (? 55), S. 364. stA, MY 2002. 7. 12. A1
2001046440 THA(F2002, 1943)2, “EHLIA 1= AiH o2 HHolety H7t
He dAgst Axke] 2] 2 *ﬁ”& ow =a 1 9o 1zlo] st Bow
BrtEths A7 dAshE As BoE ke A opretal sk ol 1ést
Ao el et BAY BFET, ARl o] WA, 3] - A, HEe
oo FAP, MAEIA ZA A1285(2012. 2), 281 ola} 3=, W F = HE
o] Aozt A& W (o] FAHo]) WA E=A] ool Tk
Larenz/Canaris(5~ 55), S. 350.

w|2HA= 1874 ORI 1875 s EAbdOlA I e Fokste] et
K3, A AANE Folle AvERE FFUY @ A2 Sd Trrges
TES APFERES ASHCE 7198t A% vEAe] FEg AdaAE ol gt
APEE WO R gt Zlolth 4 RAFEH - KERA ik AXEEOBRRBr &%
EE(1992), 451 ©]3}, 203 o]3k
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AAMAE FASA HAE ofddt. SHIARMEOE I o5
&4 P2 25 QAR F 249 A S S2EAV BFEdte Aot
v AR 9] A& o AKHAE I H7] ot 1940 d ] GA HIAF
of AAZA e} @A o AATIA] Arel9] Apol7t ARFUA AXTh strigty,
2 1 Aolof] ZEA S GAATL d st AY ZFrsteof & WMHE de
Al S| 7 Fo] WA S T] WEoler| Bk, WSt £+ & T ot
st ot A A 717 wlg- Ay WSt WEE e dHEo] 1 ARt A&
° g2 FAHEY] WiEolthed) o= YA & o33 AR 59t HMHT
S7HRAL HAZE FURZ] wjEol oiyE FAMFAAY B AR 1
Atol 9] stE7EA S EFTL FAE o] Yt ZojEg, T ﬂl?‘a A7 A 7
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o|9} FAZAME F MOI Atk st YE WY A4192(9-T] U9 A39TE
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AET}F = Holth, 01: Ao } Ate] 7127F He MA o &o] 37t M F
z$ tﬂrf%}ﬂ o BEFUgle] ¥ A3} #dFo ot b e 2HEN T
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61) von Maydell, Geldschuld und Geldwert (1974), S. 167 f. o]2]3t W&EF=2o] Y=o W
AF Aol Bslel= BRFA, “BESEEEE) Y ZE, REXE, A9 - 105(1993),
1989 o]a} Fx R oNX 2] =oe] Tt MRS, EHEMER I(5A2hk, 2003), 794
(Beoko] gle st MEF7Y dASH AAAT vka sieh);, GEREA, “GEEniE
& Eotifr, REFE— %ﬁﬁaﬁ% FGEEEEE B 1(1990), 1259 o3}

62) FZEH(F 61), 19982 o]5 X &Fo)a ksl &0 AZy) Azt Fhu)

63) 719 a9 1963. 9. 12. A1 63tH52 BAE, “mujAeks WS wel 7 DS
A5 Hﬂfﬂrﬁl Aolel] F-ek Aldo] AvhA]l 1 F_tel i}ﬁﬂﬂﬂﬂ Hzo] SAsld
gog mpglo] ofjze) Ak Ao SHBAOE Fas ATty 1 Fetel
st v HAEL] 7hAe Blste] 23lo] A dHE %%3 olgfo] & A5
SR A WERI0 R Stolg APIHA L AEE WAIYA 2 mjeAeks SR
g = Qe AEls AZIA ohYdtp a ok wE o 1955, 2. 10. AaL 195414
109 ¥H4; 1955, 4. 14, A3 19539173231 34, 1956. 3. 10. A3 19557174234, 235 -4
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A 717l thEk S317kA] st H e zHiX}
HA, I FE7EA o] shehe w/d st

Ae 5T d4s o= AR
A oA A 5 1 9)gte] T3}
< sjosio} HEF o A=A 93}

Aol ofFAA el theto = s, 5o deWEFoE A &8, F AA T
o] FEstAY, AFA7E A FeEld Al &FTde B
S 2 AR AEHER) S e < due A= o 2y FrolAlG
ddahs kAl shu|7hA| skt ohon) AAATE Aol

e AFWYT et 1 EL 102 nise @ sAee &iE
9% 4 glome Aaazel BHA o@AAst seRe) seres A AA

64) o]5 Q1A= ZoZ thH 1991. 10. 11. A3 9125369 F+4; 2001. 7. 13. A1
2001t122833 ¥ T SAEE GFEF), v A39TER Al #s NEr, RER
Flo] HRIRE A9W(2010), 604T o3k HIARA, “SEEMES FFE>, t¥EREe| #Mtel
BEE EWIREEMRERIEE(1993), 11711 olal B ME < A397x2 HA
2|1l B3t A, stziEst FORUM, Al53(1996), 185 o]l 53] 204-205; EFHH,
FAAF-Ee| e B Ust AHE, RE#Hye| #EME Al19d(2010), 2119 o3k
BAsh= FHAZ Hol= Zlow, o AE, A4H(2010), 4527 olah YEo]
BeE= o2 QIAsHA] ol ETy. HiAl 1973(FEAT 48). 10. 11. P23 5 44H. g&
oflxle] S te] Batoli= RS 52), 376 o]8k AEREA(T 61), 140-141.
SEEHET 64), 206,

EFHET 64), 2172188,

HZEF(F 64), 1172%; von Maydell(F* 61), S. 138 ff. BARMEEGE 52), 379H% wiAke
tdo] He 2HEd o] SAES A7V SE7EREkERe E3A71A] ofskaL
Tt
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Aolol Qa7 §x, SHASELe EE FAA ohBTh FHA
A A7 shete o A e 9 clolol A Holele] o
sike) A Quro] Y& BolojoE £ sotd 4 ik SuWy BB

a o
e U 0

Hgus9lst BAglel SAASES 1 A Ealvl B 4 gl Aol
2E, oMY £a Aol Bate] AAH - AAH LAPYES FHstel F7HA
setom % £do) MAlEA e Yel RAeT srdE, 249 948 o

AHEel A0 Aot YT ATRATNE Aol AR W3} AstelA
GolH g el o]F Az BANYL Aol aoni SER D
Asjo] o AUANEOR £5F YTk 1 e T 4 L, 1 o9
w% 2EATS] HAF IFE A0 AN 0 - e_lg( 1)
ANEoR A LA HYSAL HAH, o A
ZI:LHW Hom 29 488 Aol 29 e& EAE ¥ JAUE H7) olsh]
& 9k ae gkl Jbs A e
A stk Ashe 571K
% oz At oA
o1s] WAZ, 519 rsAe el s 2 FAH R FHe}
oS othe TAZE AThe) A4 1 GAe] W% Zolst ol td Ly
A7A AdolAe] Hat AFE Fahe kel g1 Aol
2 olglel MAF AT He AR AzAvlA AFEe AL, A
A5 Fit Aspelgons 9 AFAAL Ash A AFshew, AA%
o A g 2RAES0] WA dURel AFetn Aok ol f2 Uk 1
AFe T F Lo} s TAY} AT olol Bajelt sk Ae thaie AT

|

68) gh=g--3o] Al whet 2L Ash= 1950, 8. 28.AF2 d2a Y SR
1:19] vlEE w3k o]F 1953, 2. 17. UskE $StE 100:1°] HIEE, 1962. 6.
10. T E31E 3k 10:1 2 wdshs 227} o] FoiFioh

HZRFA(T 64), 1172%; von Maydell(F= 61), S. 139; Larenz, Lehrbuch des Schuldrechts
Band 1 Allgemeiner Teil (14. Aufl., 1987), S. 353.

HeB(F= 9), S. 69. LG Bonn Urt. v. 5. 11. 1997, 1 O 134/92% ©]<} 2] 19453739
SRl ZEAR A5 240 Al=viEAE AAY SRR Ststar Qlvk 22 A
0 2AE EHHH)‘]';@:[L:HOI 712 A E(Geldwertschuld) o] A HE552]7}F Xq%ﬂxl
ot Aol FHa vk ey o= HY ABAIFS =Y AR EAES
B Qo] ol FARI] wiiel FRels 9 Eduide e dateA, o
Ao Aws Fohe dddels auE A4S 4 vk s 98 v &8
HH’?}%‘?L?J% Ao g FAZIAAACE Bil il%x]‘: =rgeHA] of sttt
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Ao A A2 dEgEg As AL e
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74) RG JW 1923, 174; OLG Karlsruhe NJW 1973, 851; von Maydell(5* 61), S. 325 f.
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<Abstract>

On the Civil Liability of Japanese Company to Korean
Forced Laborers during World War II:
the Condition and the Scope of the Liability

Lee, Dong—jin"

In a decision 2009Da22549, the Supreme Court overturned the appellate court’s
decision, which dismissed the Korean forced laborers’ claim for Japanese company
to pay wages for their labor and damages for the company’s negligence in caring for
their health and safety, and sent the case back to Pusan High Court. In this article
the legal issues, which have never been dealt with until the case reached the
Supreme Court, i.e. the condition of civil liability and the amount of wages and
damages, will be discussed.

As for the condition of civil liability, the fact that Korean people’s forced labor
was based on the Japanese code, the National Service Draft Ordinance (hereafter NSD)
does matter. For the law enforcement is lawful and excludes illegality in principle,
while civil liability requires an illegal action. Three alternative approaches could be
introduced: some may argue NSD was null and void from it’s enactment, as it
violated the international law principles at that time. Others can say NSD was valid
before 1945, but the Korean Constitution of 1947 or later rendered it null and void
ex tunc at least in Korean territory. Still others might think NSD was and is still
valid, but Korean court can and should neglect it as it violates the Korean
Constitution. Though the first alternative is the most recommendable in theoretical as
well as political terms, the justification of it does not appear so clear and simple.

Even if establishing the liability is possible, the expected amount of wages and
damages is not so much, due to the nominalistic principle of monetary obligation
and the Korean court’s practice of assessing damages for non-pecuniary loss.

Keywords: forced labor, civil liability, the National Service Draft Ordinance, the
nominalistic principle of monetary obligation, damage assessment

* Associate Professor, College of Law/School of Law, Seoul National University.
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