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Abstract

This thesis examines the important and topical issue of food safety among member states

of the European Union.

After tracing the development of related legislation, a review of the literature focuses on

its management within the European hotel industry.

In attempting to account for differences in attitudes and practice towards food safety,
the study explores the respective application of two opposing theoretical positions. The
first, known as divergence theory, which tends to equate culture with nationality,
maintains that variation is attributable to inter-country differences in norms and values.
The second, convergence theory, argues that culture is more appropriately understood in
the organisational sense as functioning at the corporate level of the hotel. Hence, under
the latter perspective, an explanation of variance is more likely to be derived from
differences in type or ethos of hotel (whether chain or independent) and the ways that

they are structured according to mode of operation, size and hierarchy.

After outlining the methodological difficulties of carrying out a comparative study
capable of resolving the foregoing dilemma, the empirical section takes place in two
major stages: (1) a canvassing of expert opinion, with a view to filling gaps in
knowledge of the legislation and its implementation; and (2) the conducting of a sample
survey among hotel personnel in a number of EU member states (this stage being

preceded by a small, two-phase pilot investigation).



In order to contrast the rival theories statistically, the data from the survey are analysed
by a series of relevant independent variables and tested for significance. Although there
are acknowledged limitations on the degree of generalisation that can be claimed, by and

large the convergence theory is upheld.

A summary of the findings is provided and a number of implications for the future of

food safety legislation in the EU are highlighted.
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CHAPTER 1

Attitudes towards Food Safety within Selected Countries of the
European Hotel Industry

Introduction

As a cross national inquiry, the principal topic of this investigation is attitudes towards
food safety within the European hotel industry, a matter which has grown in importance
in recent years with a number of high profile food poisoning outbreaks (Knéwles, 1994;
Govern Balear, 1992; Italian Ministry, 1994; Leible and Losing, 1993). The European
Union (EU) is the research base for this comparative study with the aim to discover
patterns and relationships and to account for any inter-country variation that may exist.
However, since this comparative approach also raises a number of problems, these

issues will be explored in the following chapters.
The study’s central concern revolves around two main questions:-

1. Are hotel firms all over the EU converging, so that their cultural and attitudinal
differences towards food safety are becoming less and less important?

2. Are there differences in the management and organisation of food safety in hotel
firms within and between member states of the EU and, if so, are these differences

significant?

Given the competitive conditions within the European hotel industry, it could be argued
that it is necessary for firms, (particularly those that are international), to adapt their

policies to match the dynamic, volatile and complex conditions of their operating



environments (Pannell Kerr Forster, 1997; Arthur Anderson, 1997). However, it should
also be noted that a high percentage of hotels (80 - 95%) are small (less than 50 rooms),
independent, family run concerns, and are not multinational in their location, structure
and ownership patterns (EUROSTAT, 1996). In acknowledging these characteristics of
the industry, this study will take account of the many theoretical and methodological
issues implicit in comparative research, not least the availability of data, access to

appropriate networks and the need for appropriate linguistic support.

The structure of this investigation, illustrated in figure 1.1, shows how the thesis
develops. In chapter two a literature review is undertaken on the subjects of culture,
attitudes and the influence of interested groups or stakeholders. The question of food
safety legislation is also outlined. In chapters three and four these legislative issues are
explored in greater detail, both at a European Union (EU) level and within member
states. In charting the development of food safety legislation, a continuation of the
literature review examines its management and organisation in the hotel industry, within
and between member states of the EU (see WTO, 1992 for an international perspective).
The discussion treats attitudes towards food safety from three perspectives: legislation,
industry and consumers, and the justification for the approach adopted is contained
within chapter five on the study’s methodology. Chapters six, seven, eight and nine
present the results of primary research from two questionnaires. The first (chapter six) is
more factual and, by seeking expert appraisal of the situation, highlights common
practice. The second (chapters seven, eight and nine) focuses on the hotel industry’s
attitudes towards food safety within selected countries of the EU. Finally, chapter ten

draws together comments on the data presented, and additionally pinpoints some of the



weaknesses contained within the EU legislative framework.

Since food safety legislation is continually evolving throughout the EU, and in order to
give sufficient time to write up the results of the research, this study reflects the law as
of the 1st May 1998. Reference to the European Union (EU) postdates 1987. Prior to

that time the text refers to the European Community (EC).

Figure 1.1 Diagrammatic Presentation of Research into Attitudes concerning Food
Safety within the European Hotel Industry

Literature Review:
Chapter 2: cultural, attitudinal and stakeholder
influences.
Chapter 3: the consumer’s view of food safety.
| Chapter 4: food legislation and enforcement
in EU member states.

Methodology:
Chapter 5,

l Research question I

o

Sample

. Instrument
choice

choice

\' Questionnaire design | /

| Pilot study l

[,
»

Preliminary research:
[\ Chapter 6: food legislation and policy in seven
: member states of the EU.

: Chapters 7,8, 9
Field work, Data analysis _
Chapter 10
@ Findings, Discussion, Conclusion
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CHAPTER 2

Cultural and Attitudinal Influences: Implications for the Formulation

and Implementation of Food Safety Legislation and Policy within the
European Hotel Industry

Context

In this chapter, cultural and attitudinal influences on food safety by hotel firms and their
personnel are contextualised within the legal framework of the EU and its member
states. Thus, the following discussion regards the implementation of food safety law as
an intervening variable affecting and being affected by other factors, including culture
attitudes and nationality. Making comparisons in an EU context predicated
predominantly on Napoleonic law is more difficult than in a situation largely based on
jurisprudence, since countless variables that characterise the social framework within

which food safety law operates add innumerable methodological problems.

One area of concern to this study is the whole question of globalisation, summed up by
Hoogvelt (1997:131) as “essentially a social phenomenon that drives cross border
economic integration”, a situation not dissimilar from the guiding principles of the EU.
Such a view is developed further by Dunning who identifies this trend “as the cross
border interchange of people, goods, assets, ideas and cultures which become the norm,
rather than the exception, so that our planet is beginning to take on the characteristics of
a global village” (1993:315). Emerging from these theoretical underpinnings, a paradox
arises, since, as Dunning also notes, in the face of power blocs, such as the EU, there is

5



increasing nationalism, fragmentation and polarisation. Therefore in the context of this
research, a conflict may be developing between the following pairs of opposites: niche
markets versus globalisation or indeed regionalisation; customisation versus

standardisation; national versus EU food safety law.

The essential problem with the concept of globalisation is the implicit or explicit
assertion, that it is equivalent to the notion of global homogenisation (Robertson, 1992).
Yet, whereas there is some degree of isomorphism with respect to institutional
arrangements across societies, such a situation does not in itself constitute global
sameness (Burns and Holden, 1995). What is rather involved is the interpenetration of
universalism and particularism. However, much of the contemporary view of
globalisation reduces this process to universalistic homogeneity producing trends, and
then uses the particularistic variety producing trends as points of departure for attacking
the first part of the equation. In contrast, and emerging from the literature, it would
seem that there are four, empirically, overlapping types of globalisation (Robertson and
Khondker, 1998). First, there is the level of regional or civilisational clusters. Second,
there is economic globalisation. Third, there is the ideology of globalisation, and fourth

there are shifting female and male discourses on globalisation.

The globalisation thesis contends that peoples of today now live in a world economy
dominated by transnational corporations that invest wherever they please. According to
Ohmae (1993:78), the nation state has become an unnatural, even a dysﬁmctional, unit
for organising human activity and managing economic behaviour in a borderless world.
Globalisation as a concept seems to symbolise the view of making the world a “single

place™, although such optimism of globalisation theorists tends to ignore the unevenness



of economic development. Yet, from subsequent debate, it emerges that such a “single
place” is not a cohesive entity. Indeed, the evidence suggests that there is a variety of

discourses on globalisation.

The foregoing argument is further refined by Crawford - Welch (1991), who maintains
that to adopt a regiocentric approach in Europe is tantamount to ignoring the
fundamental cultural, social, perceptual and economic differences within the 15 member
states of the EU. By contrast, his polycentric view takes into account such differences
between European countries and adapts accordingly. With the latter approach, the EU
becomes in effect subordinate to any given individual member state and, in this context,
the notion of subsidiarity within the EU plays a major part. The concept of
“subsidiarity”, developed over a number of years within the EU, may be characterised as
the principle with “several faces”, whereby there is an avoidance of conflicting national
interests. However, in regarding the mechanisms of the EU as being of lesser
importance, subsidiarity does not take into account any overlap between countries, (a
particular problem for international hotel firms), the methodological implications of
comparative research, or indeed the concept of a “single market” (Docksey and

Williams, 1994).

Problems of Comparison

At the heart of this discussion are the problems of comparison which can be set within a
framework of either vertical or horizontal analysis. Vertical comparison deals with social
contexts displaying very different levels of economic and technological development. On

the other hand, horizontal comparison is concerned with social contexts sharing



relatively similar levels of economic and technological development, production,
organisation, political regime and other relevant characteristics. Both approaches are
problematic for this study. Whereas the concept of food safety law remains the
fundamental issue, in each EU country legal systems have developed on the basis of
differing cultures, traditions, power organisations and interpretations. It is therefore
clear that methodological difficulties will be encountered in this socio-legal food safety
comparison of hotels in EU member states. As @yen (1990) recognises, whilst there may
be theoretical poverty in comparative study, this weakness should not be regarded as an

obstacle to the pursuit of advancing knowledge in industry-specific, cross-national

research.

The debate can be focused further on one key element: the comparison of legally
recognised countries (as opposed to less specific nationalities). Whereas a country has a
significant claim to autonomy and indeed sovereignty, nationality, referring to birth,
assumes several dimensions including the linguistic, social, cultural and political. For
instance, the so-called post 1945 “new world order” reflected a dominant US view
(Americanisation) which inevitably brought with it biases that could undermine EU
country comparisons. The point beiﬁg advanced is that individuals may place more
importance on national identity than on country of origin. A timely example of this
situation could include the former Yugoslavia and its break-up into individual states. In
this case there was probably a greater variance within the country than with other
countries. Whilst one aim of this study is to translate variance into general categories or
general relationships, the spread of people territorially, along with their culture and

ideas, inevitably complicates the analysis. Today, any comparison of countries must take



international, regional and global systems into account and consider the vulnerability of
countries to penetration from transnational human organisations as well as the world
environment. In this study, the use of a standardized questionnaire may be one approach
to making comparisons between countries, (for example attitudinal comparisons on food
safety). Even so, there are problems associated with the employment of such a research
instrument. First, there is the assumption is that individuals are differentiated, that they
are separate from the group or system and have acquired values, attitudes and attributes
that differ from others. This point can be disputed. Values, for example, are often not
acquired characteristics of individuals that influence their behaviour, but rather emanate
from a given system or situation. Second, it is likely that social development or a
specific culture determines individual differentiation which, in turn, helps define the
“normal” distribution of individual characteristics found in many countries.

Having thus explored a number of caveats to this discussion on culture, countries and

nationality, one can now address the central issue of convergence / divergence.

Convergence / Divergence

Two opposing views can be identified advanced which are relevant to food safety and

the EU hotel industry:

1. The convergence thesis points to the logic of industrialism, the transfer of
technology, the ramifications of global organisations and the way in which
multinational corporations have become the main force of economic and social
development. In short, this approach suggests that differences between countries are

becoming less important.



2. Culturalists, on the other hand, maintain that social differences based on national
history and geography provide organisations with their key values, while the basic
processes and structures of organisations depend for their success on the skills and
capabilities generated by national educational and class systems. This perspective is

known as the divergence thesis (Pugh and Hickson, 1976).

Essentially, what needs to be resolved in discussing culture is commonly labelled as the
convergence / divergence dichotomy. Scholars ask whether organisations world-wide
are becoming more and more similar, (convergenée), or are maintaining their culturally
based dissimilarity, (divergence). The comments so far concerning the field of cross
cultural management research highlight a strict division between these two schools of
thought (Peters and Waterman, 1982; Deal and Kennedy, 1982; Schein, 1985; Hofstede,

1984b; Laurent, 1983).

The idea of convergence presupposes that social processes are common to all, and that
the concept of progress leads to universal attitudes about work, regardless of national
context. On the other hand, the assumption that idiosyncratic values and belief systems
produce significant differences in employees’ expectations sustains the argument for
divergence. Researchers supporting the convergence hypothesis maintain that
individuals, irrespective of country of residence, are obliged to adopt universal attitudes
in order to comply with the global imperative of development. Applied to this study, the
question is to discover whether or not attitudes of individuals towards food safety
policies and practices are converging throughout the cquntries represented in the

European hotel industry. This specific field of comparative and cross-cultural

10



management thus addresses five central issues:
1. Does organisational behaviour vary across cultures?
2. If differences are observed, can they be attributed to cultural determinants?

3. Is the variance, if any, in organisational EU-wide behaviour increasing, decreasing or

remaining the same?
4. How can organisations be best managed within cultures other than their own?

5. How can organisations effectively handle cultural diversity, including diversity as an

organisational resource?

In exploring this theme of convergence / divergence, variations have emerged in the
literature, with Child (1981), for example, discovering evidence of convergence at the
organisational level, but divergence at the personal level. This apparent dissonance
implies that some organisational design principles are culture-free, while others may be
specifically modified to fit a particular culture if the organisation is to be successful. The
related issue in the present study is: in which of these two categories does food safety
reside, if at all? Whereas the skills and abilities to perform a given job may be quite
similar from one culture to another, the criteria for evaluating how well the incumbent is
performing a task are both culture and context bound. Child’s (1981) research, looked
at from a different perspective, examined a variety of cross cultural investigations and
observed that those inquiries dealing with macro-level variables identified few
differences that could be attributed to culture, whereas those studies focusing on‘micro
factors found many significant differences. Thus, it is possible that organisgtiqnal

structure and technology converge, whereas the behaviour and attitudes of individuals
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within organisations diverge. It may therefore be that variation between EU countries on
food safety cannot be attributed to culture, but that differences within hotel firms, (chain

and independent), and their employees may be so associated (Marshall and McLean,

1986).

In summarising these views, to formulate policies concerning food safety around the
notion of a single Europe could, if these arguments are to be accepted, be almost as
limited as focusing on a single country (Crawford - Welch, 1991). Indeed, as food safety
legislation is enshrined within the Single European Act (1986), three important

questions can be posed:

1. Will the range of hotel firms, along with cultural and attitudinal factors within the
member states of the EU, mitigate against effective implementation of food safety

policies to the detriment of consumers, employees and firms?

2. Will this diversity of member states be reflected in a creeping incrementalism of
legislative food safety mediocrity - a response to the range of cultures, attitudes,

employees, enforcement practices and hotel firms?

3. To what extent does the range of interested groups, (later in this chapter defined as

stakeholders), influence implementation of food safety policies?

From the standpoint of the hotel manager, the implication of these three questions is
their effect on the formulation and implementation of food safety policies (Hedley, 1977;
Hofer et al, 1978; Olsen, 1991). However, this state of affairs, can be adversely affected
by the hotel firm operating in an increasingly volatile environment (Henderson, 1979).

Figure 2.1 illustrates some of the factors, both internal and external to the hotel, that
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influence the development of a food safety policy. Superimposed on a regional basis, it
may be regarded as either appropriate or inappropriate for EU wide hotel firms to differ

significantly from country to country, or indeed from firm to firm.

Figure 2.1 Management Model on Food Safety Policies
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Stakeholders

A further approach to this study can be explored in characterising an hotel organisation,
the way it operates and the environment in which it exists, by analysing the stakeholders
influencing it. Such a perspective has been recognised as an important way of visualising
an organisation and the effect individuals or groups have on it (Mitroff and Bennis,
1990). As Freeman (1984) notes, stakeholders are any group or individual who can
affect or are affected by the achievement of an organisation’s purpose - externally or

internally. This view is supported by Mitroff and Bennis (1990), who state that a
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stakeholder is any single individual, group, organisation or social entity that either
affects or is, in turn, affected by the policies of an organisation, industry or social entity.
The dilemma for such analysis, within the context of this study, is summed up by Payne
(1987), who notes that organisations are reducible to individual human acts. Yet they
are lawful, and in part understandable, only at the level of collective behaviour. This
interpretation suggests that separating the influence of stakeholders is problematic. It
also tends to treat hotel organisations as if they are the same when patently there is more
than one type. Whether they are figuratively inside or outside the firm, stakeholders have
a direct interest in its activities and policies. The essential purpose of this discussion on
stakeholders is to determine which partner organisations influence the hotel firm and
what are their aims, objectives and motivations. One feature worthy of note is the type
of power that stakeholders can wield over the hotel firm. Three types can be identified.
The first is formal power to control the actions of the organisation. The second is
economic power to influence the organisation through the markets in which they
operate, and the final type is political power generated by the stakeholders’ ability to

influence an organisation through legislation and regulation.

Stakeholder Models

In furthering this discussion on stakeholders, there are two main models that reflect how
firms can cope with the diversity of interests of a variety of groups. The first of these is
the autocratic model, which suggests that power and the right to lead are placed in a
single organisation. The second is the networker model, an interpretation which

suggests that the right to power and govern an organisation or channel is vested among
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many stakeholders and sub-groups. The firm, as a networker, attempts to balance the
conflicting aims and objectives, and hence weave a path through the conflicting
influences on the organisation. The networker model clearly illustrates the multi-faceted
relationship between the firm and each of the stakeholders. It also shows the interaction

among the different stakeholders and their power positions relative to the organisation.
Stakeholder Analysis

In terms of food safety and the networker model, anything an hotel organisation does is
influenced by a multitude of stakeholders, both internal and external. These parties vary
in number, variety and complexity, to the extent that no one can be precisely sure as to
who they are or how they will behave (Chilingerian, 1994; Shrivastava, 1992). Relating
such analysis to the development and implementation of food safety legislation and
policy in the European hotel industry, a wide range of stakeholders can be identified, (as
shown in figure 2.2). It is this figure that builds on comments made so far about the
analysis of the general and task environment, and the discussion on stakeholder models

(illustrated in figure 2.1).

A further perspective on this analysis can be related to comments made on
environmental scanning, by Jain, (1985), and in particular, the classic analysis of
competitive forces by Porter (1980). The stakeholder influences on European food
safety legislation can be seen as a way of linking Porter’s (1980) five industry forces, to
which Freeman (1984) supplies a sixth. Freeman’s addition of a further force to Porter’s
list includes a variety of stakeholder groups, including governments, unions and trade

associations. Whereas Porter contends that such additional groups can be included in his
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five forces, Freeman believes that government, for instance, deserves special mention
because of its unique power to affect all industries. While Freeman (1984) does adopt a
matrix approach by highlighting three elements: formal power, economic power and
political power, he also points out that, by showing its dominant role, the firm is in a

better position to gauge the influence of each stakeholder group.

Figure 2.2 Stakeholders Involved in Food Safety Legislation: the European
Context. ‘
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Hotel Networker Model

The development of a networker model or map in a food safety context reflects the
complex web of relationships that all hotel firms display. Such a map also suggests that
the focus organisation operates within a dynamic system of interacting organisations.
Owing to the relative power positions of stakeholders, particular stakeholder networks
focus upon functional activities and so have priority over others, or are perceived as
more important than certain other networks. This situation suggests that certain
organisations and individuals within each network may have disproportionate levels of
power and influence. In addition, a stakeholder network can be identified which in turn
can be subdivided into two major sub networks: performance and supplier networks. It
should be noted that these two sub networks are not mutually exclusive. Indeed, they
are interdependent and interactive, although for analytical purposes it is better to treat

them separately.

Applicability to the EU

Tuming to Europe, one very important stakeholder within the hotel industry context is
the EU. This multinational entity, along with its various constituent bodies, was
established in 1957 by the signing of the Treaty of Rome. It was the Second World War
and its immediate aftermath that was the catalyst for a democratic European Union. The
1948 Benelux Union grew into the EC of six member states and the signing of the

Treaty of Rome (Owen et al, 1992). Since then, modifications have been made to the
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Treaty, for instance, by the signing of the Single European Act in 1987 (SEA) (EC
Commission 1986) and the Maastricht Treaty (EC Commission, 1996). The SEA
inserted a new article 8A to the Treaty of Rome that established the Single European

market, effective from 1 January 1993. As Article 8A states:

“The community shall adopt measures with the aim of progressively establishing an
internal market over a period expiring on the 31% December 1992. The internal market
shall comprise an area in which free movement of goods, persons, services and capital

are ensured in accordance with the provisions of this treaty”.

Until the adoption of the SEA, the usual procedure to bring about the approximation of
national law was enunciated in article 100. This article required the unanimous
agreement of member states. To help ensure that the required measures under the SEA
were adopted, it was accepted that article 100 required modification. A new article
100A was therefore inserted after article 100 and, in addition to providing the possibility
of qualified majority voting, the new article involved co-operation with the European
Parliament, as distinct from article 100’s mere consultation. An opinion also had to be
sought from the Economic and Social Committee (Mathijsen, 1990; Middlekauff and

Shubik, 1989).

Single Act measures are thus now part of the progress towards the single market. They
are subject to qualified majority voting and, under the SEA, have two readings in the
EU Parliament. If the latter rejects the proposed legislation, it can be only adopted by a
unanimous vote of the Council of Ministers. If the Parliament tables amendments to a

proposal, the Council can adopt them by qualified majority only when the Commission
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has endorsed them. In this discussion a number of stakeholders are emerging at
European Union level, including: the Council of Ministers, the European Parliament, the
Economic and Social Committee, and the European Commission, with specialist advice
coming from the Scientific Committee for Food. The relationships between many of
these parties are illustrated in figure 2.2. Food legislation is hence part of the progress

towards the single European market, and this complex decision making process is

shown in figure 2.3.
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Figure 2.3 EU Legislative Approach
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Additional stakeholders at both national and EU levels are the expert committees that
exist to advise politicians. For instance, in the UK, the Food Advisory Committee
advises both the Department of Health (DoH) and the Ministry of Agriculture, Fisheries
and Food (MAFF) on matters pertinent to the safety and wholesomeness of food. The
UK government places a high value on this advice and frequently incorporates it into
legislation. During 1999 / 2000, responsibility for these matters will pass to the

independent Food Standards Agency that will report principally to the DoH.

A similar relationship exists at the European Union level, the Scientific Committee for
Food (SCF) being the principal body for supplying the European Commission with
scientific advice in the preparation of proposals for food legislation. Established in 1974
and answerable to the commission, the SCF meets about four times a year in Brussels
and provides independent advice on questions of public health related to the
consumption of food. The work of the SCF during its early days tended to focus on
food additives but, as single market legislation in the area of food has increased
considerably, so too has the scope, importance and work of the SCF. It has to be
stressed that the SCF’s work is limited either to problems presented by the Commission
or those which it considers should be drawn to the attention of the Commission. The EU
Council of Ministers, in recognising the important role played by the SCF, regularly
requires the Commission to consult it about provisions that may have an effect on public

health.

Originally established with 14 members, the SCF was expanded to 18 members in 1986.
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It is now broken down into 8 working groups in order to deal with the wide range of

complex food legislation issues.

Stakeholders’ Influence in Hotels

It has already been noted that the attractiveness of a food safety policy alternative is
constrained by the politico-legislative environment, specifically within the parameters of

various national and EU influences (see figure 2.4).

Figure 2.4 The General and Task Environment of the Hotel Firm
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However, policy implementation, and ultimately effectiveness, will be affected by
perceived compatibility with the principal stakeholders in an hotel firm’s task and
internal environment. As Rowe et al (1994) point out, the first stage in identifying the
influence of stakeholders is to position them on a map identifying their primary
relationships and patterns of interdependence. However, Rowe e al (1994) sound a
note of caution by suggesting that the present status of the organisation, is at best, only
a temporary balance of opposing forces. Some of these forces provide resources and
support to the organisation, while others serve as barriers and constraints. These forces
are generated by stakeholders in the course of pursuing their own interests, goals and
objectives (Fredrickson et al, 1989). In this respect, management, employees (kitchen
and restaurant) and enforcement authorities are three key groups that will now be

considered.

1. Management, in its desire to maintain and enhance the effectiveness of the hotel’s
food safety policies, must evaluate the pressures, (including attitudes, expectations
and influence), from all stakeholders, but particularly employees and enforcement
authorities, when weighing the range of alternatives at the implementation stage.
Equally, the approach adopted, (if the culturist, as opposed to convergence thesis is
accepted), should be compatible with the national, corporate and individual culture
within whichever country the hotel unit is located (Freeman, 1984). What is deemed
to be accepted best practice in the UK may be different from what occurs in France,
Germany or Italy. At the corporate level, differences may emerge between

international chains, such as Holiday Inn or Accor, compared with small independent
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hotels, and another factor relates to the hotel’s hierarchy and the groups within the

hotel’s food and beverage division.

2. The attitudes of employees within the hotel firm may be strongly influenced by this
national and corporate cultural context. Hofstede (1984a, 1984b, 1993) argues that
differences in attitudes and values can be related to cultural differences, rather than
organisational ones. The alternative view, expressed by Pugh and Hickson (1976),
through their studies initiated at the University of Aston, Birmingham in the 1960’s,
is that there is organisational convergence internationally. An individual’s influence
on food policy is likely to occur because (s)he shares expectations with others by
being part of an interested group. In order to be a member of such a group, persons
need to identify with its aims and ideals, and this identification may occur within
departments, organisations, at various geographical locations or at different levels in
the hierarchy. Most individuals belong to more than one such group since shared

interests tend to arise as a result of events.

3. Equally important are the external stakeholders of the organisation, one group
specifically addressed here being enforcement authorities. Often they seek to
influence food safety policy through their links with internal stakeholders. Even if
these external stakeholders are passive, they may represent real constraints on the

development of new food safety policies (Johnson and Scholes, 1993).

Understanding these three categories of stakeholders and how they are likely to

influence food safety is a very important part of any analysis of such policy.

Since the expectations of the stakeholder groups just identified are likely to differ, it is
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quite normal for conflict to exist within and outside organisations regarding the
importance and / or desirability of many aspects of food safety. While there is a fixity in
the legislation once enacted, in most situations a compromise, because of interpretation,
needs to be reached between expectations which cannot be achieved simultaneously, and
those issues which have to be tackled where the development of one part of food safety
policy may be at the expense of another. Such negotiation frequently occurs between
member states on the formulation of EU food safety legislation at the international level,
and between management, food production staff and enforcement authorities at the
national level. Within the hotel unit, there may be conflict between kitchen personnel
and, for instance, restaurant staff or management. What emerges is the need to
understand the expectations of different interested parties in influencing food safety and

to weigh these expectations in terms of the power they exercise.

When analysing stakeholders, the formal structure of an organisation may not be the
only basis for identification. It may also be necessary to identify informal groups and
assess their importance, a point that is relevant to food safety policy when considering
senior and junior staff within the kitchen. Individuals tend to belong to more than one
group dependent on the task at hand. Assessing the importance of stakeholder
expectations is a significant part of any analysis in the formulation and implementation of

food safety policy. It consists of making judgements on three issues:
1. How likely each group will be able to satisfy its expectations?
2. Whether or not it has the means, (i.e.power), to do so.

3. The likely impact of the group’s expectations.
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Stakeholder Mapping in Hotels

Mapping out the various attitudes towards food safety, including the expectations and
influences of stakeholders, (both internal and external), and where they conflict, may
contribute significantly to an understanding of the application of policy within firms of
the European hotel industry. However, the debate between the pre-eminence of national
vs. corporate culture may complicate this human resource management issue (Schneider,
1988) and, in respect of this study, it could be that different environments require
different food safety policies. Others note that more attention needs to be paid to the
possible clash of assumptions underlying national and corporate culture (Laurent, 1986).
Having identified this convergence / divergence dichotomy as a limiting factor, an
assessment of a power structure through a mapping process is necessary in order to
evaluate future policies in relation to their appropriateness within an hotel firm at both
national and European wide levels. Such a process may help judge how easy or difficult

it is to change a food safety policy. Two perspectives can assist by way of explanation:-
1. the power / dynamism matrix
2. the power / interest matrix

Specifically, the power / dynamism matrix is a useful way of assessing where “political”
efforts should be channelled for the most effective development of new food safety
policies. The attitudes of stakeholders, both external and internal, can be related to

possible changes in food safety. The point of this appraisal is that new policies need to
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be tested before an irrevocable position is established. In adopting this perspective, a

relationship between predictability and power becomes established.

The power / interest matrix adds to the power / dynamism perspective in that groups can
be classified, not only in relation to the power they hold, but also according to the extent
that they show interest in a particular food policy direction. The central value of this
second type of mapping lies in the ability to assess whether a given political and cultural
situation is likely to undermine a particular policy approach. Such a direction can
evaluate the cultural fit of policy even on a European-wide basis. These sources of
power are reviewed elsewhere in French and Raven’s classic study of the 1950°s and
60’s, quoted by Pugh and Hickson (1976), where they identify five bases of power:

rewards, coercion, expertise, legitimate and reference bases.

Implications for Food Safety

In developing stakeholder mapping related to food safety, important elements are those
government agencies that oversee the industrial and social infrastructure. They are,
therefore, stakeholders in two respects, in so much as they provide both regulatory and
monitoring services. The UK government, for instance, views its objective in terms of
promulgating legislative standards. These standards lay down what the consumer has a
right to expect, how those expectations are to be met, and what penalties to impose
wheﬁ they do not reach the necessary requirements. Failure to perform these tasks will
threaten the government’s legitimacy and may create a political liability (MAFF, 1989).

In protecting its legitimacy, the government does not always serve the public interest. It
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additionally acts in self-defence to retain its legitimacy and power. An alternative
approach, suggested by North (1996), is that government could regard failure as leading
to improved safety, since it is the flow of data on food safety which will help pinpoint
the underlying causes for such failure. In this respect, the paucity of information can be
regarded as reducing the effectiveness of food safety policies (Wildavasky, 1988; 83
quoted by North, 1996). Other stakeholders with respect to food safety legislation are
the public and public interest groups, since it is principally through the latter that

consumers’ views are articulated.

A significant group, although not one of the primary stakeholders, comprises the media,
which also play an important role in communicating food safety stories. In the case of
high profile food poisoning outbreaks, the media not only influence public opinion, but
also act as a catalyst for political / legislative initiatives. When a triggering food safety
event occurs, (usually published by the media), spontaneous reactions by already
identified different groups help solve some of the immediate food safety problems, (an
example being the E.Coli food poisoning outbreak in Lanarkshire, Scotland 1996 and
the subsequent Pennington Report, 1997). However, descriptions of what takes place
vary tremendously among these interested parties and there are differences in their
frames of reference. While these contrasting perspectives differ, they all have a narrow
shared outlook, dependent on their views, attitudes and beliefs, and it is an analysis of
these three factors that would be useful in relating them to food safety. If these groups
could see and understand each other’s points of view they might, (subject to their power
levels), be able and willing to work together to achieve the ultimate goal of protecting

the consumer through the provision of safe food (Pennington Report, 1997).
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It is also important to note that these groups compete against each other in order to
have only their opinions accepted as the truth. The establishment of a single view as
more valid than the others is essentially a power-game that involves adopting a set of
partial solutions that benefit just one stakeholder group. To appreciate this power game
it is necessary to reach a multiple understanding. Here, multi-perspective analysis
involves comprehending and describing occurrences from the standpoint of all key
stakeholder groups that take an interest in food safety. This goal is achieved by
acknowledging that outcomes are subject to pluriform conflicting and disparate
interests, assumptions, values and interpretations, and then using them as a basis for

building an understanding of events.

One key analytical tool for appreciating any food safety issue is identifying frames of
reference ie., the methods that people or organisations utilise in order to select and
process information. They reflect their biases, attitudes and ways of making judgements.
They are the lenses through which an individual or organisation views the world.
Organisations and managers suffer from unrealistic perceptions and deficiencies in
perceptual capabilities. Frames of reference thus differ, since each can be broken down
into two component parts, both of which have to do with the processing and filtering of

information on food safety. They include:
1. Data elements, basic assumptions, concepts or units of information on food safety.
2. Cognitive maps.

Every person or organisation has a particular way of arranging information into cause /

effect relationships. This process helps make sense of that information and reach
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meaningful conclusions. Cognitive maps can thus be regarded as conceptual schemes for
carrying out this ordering. An extension of this procedure is reality testing - a method by
which persons or organisations validate the information they discover, the inquiries they
make or the cognitive maps they create. They do so by finding and articulating a
legitimising connection among these three elements and critical social and cultural
expediencies. The domain of inquiry delineates the boundaries of concern, the relevance
of particular variables and alternative frames of reference. For the most part, frames of
reference are taken for granted. However, the extent to which they are articulated
varies. Legislative bodies concerned with food safety, for instance, may thus respond
effectively to rapid environmental development, but also may fail to adapt to or

recognise slow changes (Handy, 1990).

There is a difference here between listening to the analysis and not hearing it.
Environmental forces are continually reshaping the way the legislative body runs things
and how it forges a niche that is crucial to surviving or thriving (Large, 1992).
Organisations, in formulating food safety policies, can become cut off by mental walls
from their environment, and think in terms of inside / outside world terms. It follows,
therefore, that comments from the environment will be filtered, ignored and jettisoned if
they do not fit with the accepted mind set. Stakeholders in a food safety context operate
on false maps of the environment, i.e., of the market, and those socio-political contexts,

which may once have been useful but are now outdated.

The complex networks of relationships that link an hotel to its environment can also be

charted, and thereby help with the formulation and effective fulfilment of food safety
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policies.

It has already been shown that in most cases power will be unequally shared between the
various parties in the development and implementation of food safety policies, to the
extent that one group or faction may dominate. Power in this context can be seen as the
degree to which individuals and groups are able to persuade, induce or coerce others
into following certain courses of action. This variation in force is the mechanism by

which one set of expectations will either dominate or seek a compromise with others.

European Hotel Environment

It is clear from the discussion so far that one notable issue concerning this review of the
literature is the relationship between the hotel firm and its environment. In this respect,
the positioning and relationship of the organisation to its environment (including socio-
cultural factors) will ensure the former’s continued success. In most hotels, food is a
vital component of the product, and thus food safety can be regarded as an important
element of the management process. As people’s tastes change and are influenced by
media reports, as the economy moves through the business cycle, thereby affecting
consumers’ disposable income, and as national governments and EU policy change, a

clear awareness of environmental forces aids in the development of food safety policy.

Organisations produce goods and services for the benefit of their various interested
parties, be they consumers, investors or employees, all of whom can be categorised as
stakeholders. Hence, the objective of the hotel organisation is to balance the demands

placed on it by these different groups, (see Gluck er al 1982; Gluck, 1985; Gilbert et al,
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1988; Mintzberg and Quinn, 1991).

It has been previously noted that the environment in which an organisation operates is
continually changing. For European-wide hotel firms, the problem of co-ordinating
many hotel units concerning environmental scanning, and more specifically the issue of

food safety, becomes ever more complex (Olsen, 1991; Porter, 1991; Wheelen and

Hunger, 1987; 1995).

A further management issue is acquiring an understanding of the cultural context and the
influence of various interested parties - aspects that affect planning, formulation and
implementation (Pizam, 1993). Taking all the points made so far, and relating them to
food safety, it is possible to highlight differences between member states of the EU
(Knowles, 1994). Such variation, it is suggested, has had, and is having, organisational

and cost implications for the European hotel industry.

In this research, focus is placed principally on political, legal and sociocultural forces. A
consideration of the interested parties, (already referred to as stakeholders), within these
categories, 1S undertaken in order to make a link with the development and

implementation of food safety legislation and policies.

For example, food safety at one level is part of the political / legislative environment
within which European hotel firms operate. The complexity of this scenario is inevitably
exacerbated by the political and legislative decision making processes at both national
and EU levels. One only has to consider the comments of a UK government minister’s
views on salmonella in eggs regarding the level of infection within British poultry, (the

political environment) to see the effects it had on the development and enactment of the



Food Safety Act 1990, (the legislative environment). Other examples might include the
BSE crisis and a serious outbreak of E. Coli in Scotland, 1996 investigated in the
Pennington Report (1997), both of which affected the legislative environment in which

hotel firms operate (see Knowles 1992, 1994).

The task or industry environment, includes the elements or groups (stakeholders) that
directly affect the hotel firm and, in turn, are affected by it. These groups include
governments, local communities, suppliers, competitors, customers, -creditors,
employees, labour unions, special interest groups and trade associations. This
environment is the industry within which the firm operates and includes many variables
that may block the way to establishing comparable general concepts. For instance,
variation already exists on an EU, national and, in many cases, intra national basis. In the
UK, significant nationality differences exist between England and Wales, and Scotland.
In Spain, there are a number of regional identities, to the extent that many Spaniards do
not regard themselves as Spanish, but as Catalonian or Basque, for example. A similar
comment can be passed on the Federal States of Germany. Hence for an effective co-
ordination of food safety policy European wide, it is necessary to take into account all
these considerations. The danger in this situation is that any concepts emanating from
this study may be so all embracing that they conceal any relevant difference, and with it,
the reality itself which should be disclosed. Thus, general concepts, accurately drawn up
for a heuristic purpose, should be regarded as simply a way to facilitate communication.
However, once stated, it should also be recognised that food safety law is differently

shaped in individual countries of the EU.

Although the question has already been posed as to whether national, or indeed intra
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national culture will have an influence on food safety policies, a consideration that has
not been introduced so far is that of attitude. The attitudes of both individuals and
groups, constitute an important element in this investigation, and it may be reasonable to
assume that they also vary. To what extent, if any, they influence food safety policy is
explored in this and other chapters. Whereas the stakeholders have been identified, it is
the mapping of their attitudes towards food safety that is an issue, so much so that
conflicts between groups may emerge. Even within the hotel firm, the group
“employees” cannot be regarded as homogeneous since there can be very real
differences between management, restaurant staff and food production staff. How this

myriad of views can be drawn together will now be explored.

Culture

The difficulty in establishing one view on food safety, either nationally or Europe-wide

is clearly problematic, and this lack of consensus introduces, to a greater or lesser

extent, the influence of culture.

In a European context, the point being raised is whether cultural diversity is a
determinant in affecting the implementation of food safety policies within the industry,
or whether a range of other factors is involved. While there are countless definitions of

culture, the following seems to capture its essence:

The pattern of all those arrangements, material or behavioural, which have been
adopted by a society (corporation, group, team) as the traditional ways of solving the

problems of its members; culture includes all the institutionalised ways and the implicit
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cultural beliefs, norms, values and premises which underlie and govern behaviour

(Payne, 1991).

As far as its English usage is concerned, culture is a relatively recent concept, employed
in an anthropological sense to refer broadly to civilisation and social heritage. This
meaning of the term did not feature in the English dictionary until the 1920s. Its
presence within the German language is somewhat older, having made an appearance by
1800. Its increasing use within the social sciences has led to definitions of varying
generalisability. Kroeber and Kluckhohn (1952), quoted by Morgan (1986), in their
classic work on the meaning and role of “culture” within the social sciences, claim to
have identified almost 300 definitions, even though they provide a detailed analysis of

only 164!

In considering these various definitions, Kroeber and Kluckholn indicate that the
expression “culture” can apply to any size of social unit that has had the opportunity to
stabilise its view of itself and the environment around it - a factor that can be
superimposed on the stakeholder mapping process discussed earlier in this chapter. At
the broadest level, there are civilisations, and reference is relatedly made to western or
eastern cultures. Then there are nation states with sufficient mainstream ethnic
commonality to permit reference to French or Mexican culture, for example. Even so, it
is readily acknowledged that within each country there are various ethnic groups, each
having its own culture. More specifically, there is type of employment, and the allied
notions of professional or occupational communities. If such groups can be defined as
stable units, with a shared history of common experiences, they will also have developed

their own particular cultures. Finally, one reaches the individual, and with him or her,
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the sharing of cultural norms and values with like-minded persons (Johnson, 1991;

Johnson et al, 1992).

A Tale of Two Cultures

The expression “culture” can also be applied to an organisation. Thus, focusing on the
international hotel firm, corporate culture can be regarded as a means for headquarters
to exert power over subsidiaries. According to this view, corporate culture serves as a
behavioural control, instilling norms and values throughout the length and breadth of the
organisation. Corporate culture is in part exercised through human resource
management practices. Some of these practices, however, may not be appropriate, given
the beliefs, values and norms of the local environment, i.e., the national culture wherein
the individual hotel is located. Problems arise in transmitting corporate culture through
these subsidiaries, in an effort to achieve globalisation, or indeed regionalisation,
throughout the EU. This situation means that more attention needs to be paid to the

possible clash of assumptions underlying national and corporate cultures.

The fundamental problem in comparing countries and hotel organisations within the EU
is the necessity to have confidence that the components and associated properties being
compared are the same, or at least indicate something “equivalent™ that has been subject
to a variance reducing scheme. However, achieving credible equivalence is difficult, as

“meaning” is always contextual.

One such variance reducing scheme specific to culture is the framework model

developed by Schein (1985), which helps to organise the pieces of this culture puzzle.
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According to this model, culture is represented at three levels:
1. Behaviour and artefacts.

2. Beliefs and values.

3. Underlying assumptions.

These levels are arranged according to their visibility. Thus behaviour and artefacts are
the easiest to observe, while underlying assumptions need to be inferred. The latter
prescribe and proscribe ways of perceiving, thinking and evaluating the world, self and
others. However, the problem lies with specified variables which, although having

general theoretical validity, may be less robust at the national level.

These differences described above have implications for human resource policies that are
developed at headquarters and reflect, not only the corporate culture, but also the
national culture of the firm and the countries wherein its hotels are located. Companies
can choose from a menu of human resource practices that concern planning and staffing,
appraisal and compensation, selection and socialisation. Within this selection, there are
several options that need to be in harmony with the overall corporate culture. Firms also
should take into account differences in the national cultures of the subsidiaries where

such options are to be implemented.

The extent to which corporate culture can override national cultural differences in order
to create a regional hotel comi)any is a crucial issue to consider in this research. In the
case of western European practices, care must be taken so that the regiocentric /
ethnocentric  distinction, remains sensitive to the need for differentiation

(Schneider,1988). As far as the local dimension is concerned, it means determining what
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needs to be done differently in the context of requirements for integration. Homogenised
food safety policies may weaken competitive advantage and effectiveness by trying to

1gnore or minimise cultural differences instead of trying to benefit from them (Schneider,

1988).

Certain cultures, both national and corporate, that value conformity over individuality,
e.g.. Disneyland Paris, may be better able to utilise corporate culture as a mechanism
for control, but will probably lose the advantage of individual initiative. Relatedly
Hofstede (1980) demonstrates that, even within a large multinational firm, renowned for
its strong culture and socialisation efforts, national culture continues to be an important
factor in differentiating work values. His conclusion highlights the paradox that national

culture may dominate a strong corporate culture.

The Work of Hofstede and Others

It has already been noted that a major contribution to the debate over culture can be
found in the work of Hofstede (1991, 1993), and Hofstede and Bond (1988). Hence a
link in this thesis is established between cultural values, management practices and
power, elements already explored in earlier parts of this chapter. In a study of 50
different national cultures, Hofstede discovered that he could predict the success or
failure of certain management practices on the basis of four cultural opposites:
individualism vs. collectivism, power vs. distance, uncertainty vs. avoidance and
masculinity vs. femininity. He found that people varied a great deal and, in so noting,

threatened to undermine the conventional wisdom of western management theory.
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One such dimension was the power / distance dichotomy, the extent to which a society
accepts an unequal distribution of power in organisations. People in those countries

scoring high on this dimension tend to prefer autocratic to more democratic managers.

In contributing to the discussion Kale (1991) makes reference to Hofstede’s cultural
dichotomies, one of which is Uncertainty Avoidance(UA). This dimension reflects how a
society deals with the future. Weak UA cultures accept uncertainty whilst strong UA
societies foster the need to forecast, i.e., they are proactive rather than reactive. This
distinction may well have implications for food safety policies, in so much that end food

product testing can be contrasted with preventative hygiene procedures.

One of the ways in which societies create a feeling of security is through laws, rules and
a reliance on the opinion of experts to protect against the vagaries of human behaviour,
(see also Hofstede, 1984a). Contrasts in food safety can be identified between the self-
regulatory approach of the UK as opposed to the prescriptive measures of France and
Italy. Because uncertainty avoidance (Hofstede, 1980) varies between nations, it is
possible to hypothesise that mechanisms of subsidiary control, (as an extension of the

responsiveness of subsidiaries to the local environment), may vary between international

hotel firms of different parent nationalities.

The argument being advanced is that certain management functions in food safety are
facilitated and others are inhibited in certain cultures (Triandis, 1982). For instance, the
definition of goals is likely to be facilitated in cultures in which mastery of the
environment is valued and to be inhibited in cultures in which subjugation to nature is

valued.
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Planning is likely to be facilitated by an orientation towards the future, and to be
inhibited by an orientation towards the past or the present. When power - distance is
low and uncertainty avoidance is high, planning is effective. When power - distance is

high, there is too little trust to make planning effective.

In the context of hotel organisational culture, power can be derived in a number of
ways, one of which is hierarchy. Hierarchy provides people at the top with control over
subordinates and is one method of influencing food safety policy, even though such
formal power can be limited. Influence can also be an important source of power and
may arise from personal qualities or because of a high level of consensus. Individuals
associated with core beliefs are likely to accrue power, although this situation can be
influenced by a number of factors, including access to the channels of communication.
Control of strategic resources is a major source of power, even though such importance
can vary over time or according to circumstance. Individuals within a food and be;rerage
department can also derive power from specialist knowledge and skills. It has already
been demonstrated that the wider environment affects performance and that control of
the environment can thus be a source of power. Some hotel stakeholders have
significantly more knowledge of, or contact with and influence over the environment,
than others. Finally, exercising discretion is a significant source of power, particularly if
individuals are involved in the decision making process. Personal discretion can

influence interpretation and execution.

As with internal groups, people and organisations, the external environment can affect
an organisation. Dependence on resources for both buyers and suppliers is an important

source of power, either in the short or long term. Involvement in implementation
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through linkages within the value system may be regarded as a vital source of power for
suppliers, buyers and channels. Specifically, distribution companies can develop trends in
consumer tastes that, in turn, can influence manufacturers. Such a point may be
enhanced if the appropriate knowledge and skills are critical to the success of the

organisation.

Since there are many different sources of power, and each is dependent on
circumstances, one way of approaching this complex situation is by identifying relevant
indicators. The status of an individual or group may be related to both hierarchy and
reputation. Another approach to such an assessment is to measure a group’s claim on
resources, for instance, in terms of a budget and number of employees. In particular,
trends in the proportion of resources claimed by that group may be a useful indicator of
the extent to which its power is waxing or waning. A useful comparison can be made
with similar groups in like organisations. Representation in powerful positions, for
instance, on salient committees, could be an important measure, although individual

status should also be taken into consideration.

It should be pointed out that no single indicator is likely to reveal a power structure
although, when several are taken together, it may be possible to identify which people or
groups appear to be influential. It can therefore be emphasised that, alongside an internal

assessment of power, a similar analysis of external stakeholders needs to be carried out.

In the context of this research on food safety it is relevant to consider if this link
between cultural attitudes, values, management practices, hierarchy and power also

applies within the European hotel industry.
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National versus Hotel Culture: Critical Implications for EU Food Safety

In what has been previously described as “a tale of two cultures” the core argument of
Hofstede seems to be characterised as “a farewell to ethnocentrism”, an opinion which
conveniently returns full circle to the discussion on page seven by Crawford - Welch
(1991). Hofstede (1984) was clearly aware of the difficulty presented by the unit of
analysis - the nation - in his study of culture. He acknowledged that modern nations may
be too complex and subculturally heterogeneous to possess a single national culture.
Exploring subcultural differences is theoretically interesting, in that it seeks to break
down a generalised description of people into more meaningful sub-units. In terms of
food safety and the hotel industry, such sub-units may exist at an intra-national level
Examples include Scottish legislation within a UK context, contrasts in organisational
culture between chain and independent hotels, and finally between managers and
operational staff. Whilst Hofstede’s views may present a useful framework, they are
certainly more problematic for the drawing of generalisable conclusions. In this sense it
is reasonable to argue that the nation state may be a spurious variable (Dann, 1993),
particularly in the context of this study, and that more attention should be drawn
towards organisational type and hierarchy.

Continuing this critique, within the overarching concept of an hotel organisational
culture, it is sensible to recognise the possibility and likelihood of distinct subcultures
existing among managerial teams, occupational groups, members of different social
classes and so on, many of which might transcend organisational boundaries, or indeed
national boundaries. In fact, the industry is well known for its multi-national workforce

which may add another perspective to this discussion. As a limiting case, these
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subcultures may be isomorphic; more commonly, they may only partially overlap.
Moreover, cultures in organisations are not independent of their social context. They are
interpenetrated by wider systems of thought, interacting with other organisations and
social institutions, both importing and exporting values, beliefs and knowledge.

In the earlier part of this chapter, ethnocentricity was found to be explicit within the
requirements of the EU and the Single European Act 1987, (notwithstanding the
concept of subsidiarity), and should not be dismissed as inapplicable or irrelevant to this
study on food safety within the European hotel industry. It would seem that from the
evidence of the literature so far, it is not time to bid farewell to ethnocentrism.

An additional comment on the literature can be advanced in that this study has also
included a critical discussion of EU socio-legal concepts. However, such concepts
cannot be divorced from the fact that their semiotic contents are in fact variables. An
appreciation of this point leads to the conclusion that all meanings are highly dependent
upon decisions, about which little is known except for their being affected by power
relationships amongst the stakeholders identified earlier in this chapter. The dilemma is
therefore: if a phenomenon can be defined in a relatively easy way, it can give rise to a
good research study which may be described as centralistic, since it adopts.the same
basic notions and gathers empirical evidence on variables which are considered as
homogeneous by making an a priori reference to theory. Alternatively, once the
phenomenon increases in complexity and becomes less definable through higher range
theorising, the tendency toward federalism, of the diagnostic type, becomes more
pronounced. In this sense, not only contexts but also basic concepts may be difficult to

reduce to elementary common characteristics.
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Another aspect of Hofstede’s work relates to what has been termed the theoretical
poverty of comparative research. For instance, if it is accepted that comparative
research, whether carried out as cross national studies or as comparisons on a lower
level, has as its major aim to verify theory, then attention is directed to the present state
of theory. However, much of this work is formulated in such a way that it makes
empirical verifications of hypotheses difficult or even impossible. This situation suggests
that the major building block for conducting comparative research is missing and may
mean there is a gap between what the comparativists purport to do and what they are
actually carrying out. Thus, in the light of this chapter, theory does not constitute the
point of departure but the intent of the research. The essential problem in exploring
Hofstede’s work is that he translated a concept from one cultural context to another.
However, at the same time, he ran the risk of distorting the content and meaning of the
concept and therefore lost valuable and characteristic information through the act of
translation.

The comments made so far on the work of Hofstede can be extended to food safety in
the EU hotel industry. This application is appropriate because, ever since the early work
of Haire, Ghiselli and Porter (1966), scholars active in the field of international
management have sought to determine the extent of similarity between managers, and
indeed the management of different cultures. This situation reigns, despite the fact that
the results of their initiatives have lent a degree of support to the schools of convergence
theory, managerial universality and cultural specificity. The majority of investigations
during the last two decades have assumed the former position. The focus here is the

extent to which there are similarities between hotel managers of different cultures with



respect to attitudes on food safety.

The fundamental difficulty with Hofstede’s position is its prescriptive nature. For
example, many theorists argue that theory y is better than theory x. Such prescriptive
propositions are likely to be problematic. The major point of these comments is that
there are a number of cultural variables that need to be taken into account. Theory x
may be better in some cultures than theory y. Theory z may be fine in some countries,
but it is not clear that it can be effective elsewhere. What is likely to be most effective in
one culture is often different to that which is effective in another culture (Norburn,

Birley, Dunn and Payne, 1989).

Equally, functions having to do with selecting, training and controlling people, are likely
to be predicated on the kinds of differences that are emphasised by culture, age, sex, in-
group and out-group behaviour. There will be some facilitation in selection, in élitist,
high power, distance culture, and there will be more effort at controlling in cultures
where human nature is conceived as manicheistically evil. Controlling others through
criticism is likely to be inhibited and ineffective in cultures where individuals have very
high or very low self-esteem. A highly democratic pattern is more likely to emerge in
cultures in which power distance is low. Where subordinates have a powerful self-
concept and human nature is viewed as intrinsically good, there is an orientation towards
the future and little evidence of a superordinate action pattern among those in authority.
In highly individualistic cultures decisions are likely to be taken by vote. In collectivist
cultures there is often more discussion until everyone is convinced about a particular

course of action.
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Clearly the complexity of the topic suggests that the culture variable alone cannot be

relied upon as a determinant of food safety management within the EU hotel industry.

Diversity in Hotel Types

One aspect of this study that adds to the discussion on culture is the diversity of hotel
type. Thus, turning to the industry, each organisational model, from the bureaucratic to
the organic, assumes its own conception of human nature (Pugh and Hickson, 1976).
These writers examine how the cultures of different societies in the world influence
management and what is common and unique to different societies. In the context of this
study they usefully look at different global areas, develop a discussion of multinational
organizations and whether there is any convergence of management techniques

worldwide (Pugh and Hickson, 1995).

It has to be stated that common denominators do exist among all societies in the
character of their hotel organisations and in the reactions of their personnel
Furthermore, cross-cultural organisational psychology introduces principles that may
transcend national culture. For example, the evidence suggests that people who have, or
feel that they have, influence in their work situation, will experience a corresponding
sense of responsibility, and will therefore be motivated to perform well in the
organisation. Hence, the nature and type of hotel may transcend, for better or worse, the
effects of national cultural factors. However, it does not follow that the organisational
arrangements that enhance the influence of members, or that contribute to the feeling of

their influence in one culture, will necessarily do so in another culture. General versus
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close supervision and other techniques of human relations may be culture specific in this

sense, effective in some countries but not in others.

However, those who attempt to .transfer the experience with these human resource
management techniques from one society to another, would do well to distinguish
between the principles which are general to these societies and the procedures that are
specific to each society. Cfoss-cultural psychology can provide some help in making this

distinction.

One way to conceptualise food safety in the European hotel industry is to stimulate
research through an expectancy value framework. Specifically, such a model views the
likelihood of any hotel manager generally choosing an influence tactic, as dependent
upon the expectation that it will lead to a particular outcome and the value associated
with that result. This point becomes more complex when one appreciates the hierarchy
within the food service department of an hotel. The relevant outcomes in influence
situations could, for instance, include the possibilities of compliance or responsive
sanctions. Depending on the direction of the influence attempt, and the hotel manager’s
culture and gender, the relative cost advantage of different influence tactics may vary

across these expected outcomes (Schermerhorn et al, 1979).

Organisational Culture in Hotels

Notwithstanding the diversity of hotel type, within an organisation, some common

meanings suggested by writers on culture include the following (Schein, 1985):

o Observed behaviour regularities when people interact, such as the language used and
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the rituals surrounding deference and demeanour.
e The norms that are involved in working groups.
e The dominant values espoused by an hotel.
« The philosophy that guides an hotel’s policies towards employees and / or customers.

These varieties show that organisational culture is an umbrella concept that
encompasses a whole set of widely shared beliefs, traditions, values and expectations
that characterise a particular group of people within an hotel. In these senses, culture
can identify the uniqueness of an hotel, its values and beliefs - a relationship that can be

extended to attitudes towards food safety. Hotel organisational culture in this context:

e can be found in any fairly stable social unit of any size, as long as it has a reasonable

history i.e., that it endures over time;

o is shared by some significant proportion of members and is largely taken for granted

by them i.e., it is a common frame of reference;

e is socially learned and transmitted by members and provides them with the rules for

organisational behaviour i.e., it is acquired and governs;

e denotes an hotel’s uniqueness and contributes to its identity i.e., it supplies a common

psychology;
e is manifested in observable behaviour such as language and gesture i.e., it is symbolic;

e is at its core, composed of a pattern of values and assumptions ie., is typically

invisible and determinate;
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e is modifiable, but not easily so (Lundberg and Woods, 1981)

Whereas all these meanings, and many others, reflect an hotel organisation’s culture,
none of them exclusively represents the essence of culture. It can be argued that the
term “culture” should be reserved for a deeper level of basic assumptions and beliefs
that are shared by members of an hotel firm. They operate unconsciously, and define ina
basic take it for granted fashion an hotel’s view of itself and its environment. These
issues can be extended to the subject of food safety from the formulation of policies to
their implementation within hotel firms, along with the attitudes and values of

individuals towards them.

Hotel organisational cultures are essentially about the control of people’s behaviour and
beliefs, especially the former. The value of a strong culture lies in the fact that social
“action is directed by the members themselves. These deeply held assumptions guide and

shape what the participant members of a group do, say and think.

European Hotel Convergence or Divergence

Having explored the elements of national and organisational culture, this section of the
literature review focuses on exploring the pressures surrounding organisational
convergence within the EU, and the degree to which hotels follow this trend on a

European-wide basis with respect to food safety.

There have been a number of studies into how national cultural influences affect
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organisational structure, and some conclude that individual countries are markedly

different from each other, e.g. Payne (1991).

At a time when cultural diversity and the international dimensions of hotel management
throughout the EU are of growing significance, there is a need for expanded research
into the cross cultural aspects of managerial influence processes, specifically in this case,
towards food safety policies. Among the requisite skills and competencies of the EU
hotel manager is the ability to exercise influence in culturally mixed interpersonal
networks, since the industry is well known for employiﬁg a wide range of nationalities.
However, while the enactment of influence between superordinate and subordinate is
among those aspects of hotel organisations that can be considered relatively durable
across cultures, the ways in which power is exercised within such pairs may be more
culture specific, as illustrated by some countries outside Europe (Ali, Al-Shakhis and

Nataraj, 1991; Woods, 1989).

Central to the topic of convergence/divergence are the considerable number of
differences in the functioning of hotels and the behaviour of food and beverage staff in

different EU countries. Three questions can be addressed:

1. How important are these differences?

2. Are they fortuitous, or how far do they reflect the national cultural differences in
which the organisations operate?

3. Can these differences be systematically related to enduring factors in current
societies?

In exploring matters relevant to food safety, what is being considered is a process of
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reality construction that allows people to see and understand particular events, actions,
objects, utterances or situations in distinctive ways. These patterns of understanding also
provide a basis for making individual behaviour sensible and meaningful. Shared
meaning, empathy and a sense of creativity are all various ways of describing culture.
Equally, an important strength of culture is the contribution that it makes towards
comprehending organisational change. Traditionally, the change process has been
conceptualised as a problem of evolving technologies, structures, and the abilities and
motivations of employees. While this understanding is in part correct, effective change
also depends on modification in the images and values that are to guide action. Attitudes
and values that provide a recipe for success in one situation can be quite a hindrance in
another. Since hotel organisations ultimately reside in the minds of the people involved,

effective organisational change with respect to food safety implies cultural change.

Like organisational structure, culture is often viewed as a set of distinct variables, such
as beliefs, norms and rituals that somehow form a whole. The argument presented here
is that such a view is unduly mechanistic, leading to the idea that culture can be
manipulated in an instrumental way. It is this kind of attitude that underlies many
perspectives advocating the management of culture. Managers can influence the
evolution of culture by being aware of the symbolic consequences of their actions and by
attempting to foster desired values, but they can never control culture in the way that

many management writers advocate.

In a sense, it can be said that people working in the European hotel industry belong to
the same industrial culture. It can thus be argued that it is more useful to talk about the

culture of an industrial society rather than of industrial societies. Many of the major
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cultural similarities and differences are occupational, (i.e., managers, chefs and waiters),

rather than national.

Just as individuals in a culture can have different personalities while sharing so much in
common, so it is also with groups and organisations. Organisations are mini-societies

that have their own distinctive patterns of culture and sub-culture.

At the international hotel management level, it can be suggested that contributions to
theoretical development have emanated from three different and potentially overlapping
perspectives: contextual, behavioural and environmental. This consensus is a direction

remarkably similar to the three leadership theories of situation, trait and style.

Within the first international management category, one has to consider the danger in
assuming cultural specificity, considering such factors as corporate size, location and

market complexity to be at least equal to, if not more important than, national culture.

Within the second category, a behavioural approach is adopted which contends that
managerial attitudes, values and beliefs are functions of national culture, a view
supported by Hofstede’s (1980) empirical investigation into employee attitudes within a

single giant multinational corporation across 50 countries.

Within the third category, it can be emphasised that constraints upon managerial
influence act according to socio-economic, political, legal and technological factors.

Managerial practices are thus seen as a function of external forces.

Hotel Organisational Structure and Context

It has already been shown that the field of comparative management has developed to
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increase an understanding of world-wide business and has parallelled the
internationalisation of the hotel firm. Today, corporate structures are no longer primarily
multi-domestic, but truly global or regional in their strategy, structure, markets and
resource bases. Cross-cultural management research has attempted to inform people
working in organisations whose employees and clients span more than one culture. It
studies the management and behaviour of persons interacting within and between
organisations around the world. In so doing, it describes and compares organisational
behaviour across cultures and, perhaps most importantly for managers, seeks to
understand and improve the effectiveness of people interacting with colleagues from
different cultures. Cross-cultural management thus expands domestic management
knowledge and practices to encompass international, regional, global and multi-cultural

fields (Golembiewski, 1991).

Distinctions can be drawn here between macro-and micro-variables. For instance,
organisations in different macro-cultures can have similar characteristics on account of
being at the same phase of development and having similar histories. Likewise,
organisations in very similar macro-cultures may have different micro-issues, due to
demographic effects, socio-economic differences and so on, which can be affected by

cultural determinants (Golembiewski, 1991).

Hotel Cultural Integration
Having explored the meaning of hotel organisational culture, it is important to integrate
this topic nationally, at levels that link them to food safety issues. The importance in

taking this approach is to investigate if there is a relationship with the knowledge,
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attitudes and beliefs of people, organisations and nationalities with respect to food

safety.

Consideration of a national culture reveals similarities and differences between
countries, and may have implications for the development and implementation of food
safety within the EU (Tannenbaum,1980). While it is often dangerous to stereotype

nations, two extreme cases can nevertheless be identified:

e A culture where uncertainty in food safety matters is managed by attempting to
reduce such ambiguity, where hotels are seen as having control and being

proactive, and where the hierarchy, the individual and work tasks are stressed.

¢ The adaptive model of management is more likely to be found in cultures where
uncertainty in food safety matters is accepted as given, where the hotel has less
control and is reactive, and where the orientation is towards group and social

concerns.

These external cultural influences include the values of society within members of the
EU. Societies vary in their prevalence or otherwise of complex hotel organisations, and
people recruited are likely to have habits, skills and cognitive styles appropriate to the
type of hotel (Tannenbaum, 1980). Societies also differ in people’s prevailing needs, to
the extent that they have direct relevance to their behaviour in organisations, such as the
needs for achievement, affiliation, security and self-actualisation. Hence, the motivation
of members to belong, to work and to advance in the hotel may be quite dissimilar in
different European countries, and the problem of motivating members in terms of food

safety may vary from one society to another.
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Societies can differ, too, as to norms about social control and the attitude of individuals
towards authorities, both within the hotel, as also towards government and law
enforcement agencies. Hence, reactions of members to supervision and to the social
control mechanisms that are inherent in hotel organisations may be expected to differ
within European member states. Furthermore, some of these norms may be expressed as
official ideologies, and even as laws, which provide a basis for expecting differences in
societies, in the character of hotels and in the nature of the adjustment of members. Such
variations insofar as they occur, do not, however, minimise the importance of similarities

that are also apparent among all hotel organisations throughout the EU.

Differences between hotel companies and management’s endorsement of approaches
towards food safety, presumably reflect variations between cultures and prevailing
values concerning authority. In addition, differences in attitudes towards government
authority and enforcement officers between countries, have led some researchers to
conclude that participatory procedures in food safety which might be effective in some
countries, would be inappropriate and ineffective in others. Participation in food safety
is not the only possible feature of an hotel organisation that conflicts with cultural norms
in a particular country. All forms of complex hotel organisations entail inconsistencies
with prevailing norms and values in societies. Bureaucratic values, for example, that are

quite normal and taken for granted in one country, deviate sharply from norms in other

societies.

At the individual level, work motivation is generally defined as a series of energising
forces that originates from both within and beyond an individual’s self. These forces

initiate work related behaviour and determine the nature, direction, intensity and the
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duration of a person’s behaviour. Motivation to work can be understood through two
basic types of explanation: content theories and process theories. Content theories are
concerned with what energises behaviour, while process theories relate to how
behaviour is energised. Maslow (1948) makes a significant contribution to this debate.
According to him, higher order needs, such as the need for autonomy or for self-
actualisation, are important when lower order needs, such as the need for physical
security, are met. If so, psychological support would not be relevant in economically
disadvantaged societies, where lower level needs are not fulfilled. Support in such places
would have meaning only in terms of actions that contribute directly to the economic

and physical well-being of the organisation’s members.

In furthering this discussion on motivation, it is important to note that, although cultural
economic and political differences exist among European countries, a dominant need is
the need to control. In developing an effective strategy on food safety, hotel
management should not only study the needs profile, but also investigate how the

various culturally biased needs hierarchies interact (Alpander and Carter, 1991).

Research by Haire ef al (1966) is not entirely consistent with the Maslovian scheme and
introduces what Alpander and Carter (1991) refer to as “an interaction of culturally-
biased needs hierarchies”. For example, managers in the Anglo-American cluster,
compared to managers in other clusters, indicate relatively low fulfilment in the higher
needs of the Maslow hierarchy. Yet they ascribe relatively little importance to these
lower needs. According to Maslow’s model, managers should attach moderately high
importance to needs that are not fulfilled very well. Only among the Nordic European

group do managers attribute scant importance to the needs that they report as highly
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fulfilled. With this commentary on clusters of countries with similarities, it could emerge

that such clusters exist within the EU, a point highly relevant to this specific research.

In addition to the twin issues of culture and motivation just discussed, a third can be
added, namely hierarchy within the hotel firm. Rank and attitude research generally
demonstrates that measures of positive adjustment in the work situation increase directly
with hierarchical ascent, i.e., chefs vs. food and beverage managers (Maanen and Kunda,
1989). Individuals at higher levels in an organisation feel more satisfied with their job,
express greater interest in their work and have more favourable attitudes towards their
organisation than do people at lower levels. Attitudes, therefore, towards food safety

vary, not by hierarchical ascent within the hotel firm.

Attitudinal Differences within EU Hotels

It has already been shown that when one starts to look specifically at the cross cultural
aspects of managerial style, the literature indicates that there are two discernible main

themes - convergence and cultural specificity (Johnson, 1991).

The former view is that the managerial style a society adopts is decided in the main by
the stage of development that it has reached. In contrast, the latter view asserts that it is
the culture of the society itself that is the dominant factor and that management retains

its own cultural identity, even as a given society passes through various stages of

development.

From experience with diverse cultures, attitudes that are mentioned and vary in priority
with each culture are seniority, age, privacy, directness, formality, freedom, time,

authority, material possessions and spiritual enlightenment. However, in order for
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people from one culture to communicate with and manage people within an hotel
environment from other cultural backgrounds, they must first understand how their own

values may conflict with the values of another culture.

Without previously understanding other people’s values, many workers and managers
tend to explain everyone’s behaviour according to their own cultural values. Such

ethnocentrism can be a significant source of cultural clash.

At an operational level; Stening and Hammer (1992) note that a number of writers have
identified that cross-cultural difficulties can inhibit successful overseas managerial
performance. Presumably, such performance encompasses policies and procedures
concerning food safety, specifically in terms of expatriate managers. One issue that
perhaps needs to be explored is the relative importance of the characteristics of the host
culture vis a vis the cultural background of the expatriate hotel managers themselves.
One of the conclusions identified by Stening and Hammer is the specific need for cross-

cultural training.

The reason why culture has attracted attention is because researchers have found a
relationship between a company’s corrporate culture and its success. Conversely, culture
can also stand in the way of such achievement since people become so attached to the
way things have always been done. These issues may additionally be related to hierarchy
as people at the upper levels of an hotel organisation generally have more authority and
influence over important decisions than those at lower levels. This hierarchical
distribution of control represents a further possible explanation for differences in job

satisfaction and for favourable attitudes that occur within a company’s ranking system
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(Tannenbaum, 1980). Social status, or prestige, represents a further correlate of rank
that would seem to explain more positive reactions of members at higher levels
compared to those at lower levels. The respect and recognition that are accorded to
people in prestigious roles undoubtedly contribute to a sense of self-esteem and
satisfaction, and therefore to positive adjustment in a work situation. The ranking of
occupations according to their social status is remarkably similar in many societies, even

though they may differ in terms of their cultural and political systems.

Values, Beliefs and Assumptions

Finally, there are the internal influences on an hotel organisation’s culture, which can be
related to values, beliefs and assumptions. Whereas values on food safety are easy to
identify, since they are usually written down, they also tend to be vague. Beliefs on food
safety are more specific, even though they are issues which can become modified
through discussion. More importantly, assumptions on food safety are at the real core of
an hotel organisation’s culture within the food and beverage department. They are the
features of organisational life which are taken for granted and which people find difficult

to identify and explain.

All hotel organisations have cultures, but most just evolve, unintentionally, inadvertently
and, sometimes detrimentally, to all concerned. Many start with the beliefs of the
original founders. Some develop strong adversarial counter-cultures within a larger
culture. Others become lethargic, sloppy and resistant to new ideas. Corporate culture is

pervasive and encompassing. Every move an hotel manager makes communicates and
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carries the culture along. Each tells people what really is valued here, who is really
believed and what is really expected. If those elements are internalised by the members

of the hotel organisation, then that firm’s culture has been established (Leavitt and

Bahrami, 1988).

In exploring this issue further, Triandis (1982) notes that culture is the human made part
of the (hotel) environment. It consists of both objective and subjective norms, and
values. Its significance for an hotel organisation’s behaviour is that it operates at such a
deep level that people are not aware of its influences. Additionally, it results in
unexamined patterns of thought which seem so commonplace that most theorists of
social behaviour fail to take them into account. As a consequence, many aspects of
organisational theory produced m one culture may be inappropriate for others. Equally,
policies to do with food safety may be adequate in one culture but inadequate in
another. In summary, some 30 dimensions have been suggested by various theorists
(Triandis, 1982), as being relevant for description of culture at an organisational level.

Yet, making sense of so many distinctions is extremely difficult.

At a fundamental level, organisational culture is also a system that controls the
behaviour of its members, specifically here with respect to food safety (Leavitt and
Bahrami, 1988). As noted earlier, some writers distinguish between explicit culture, by
which they mean the typical and distinctive patterns of behaviour of a people, the typical
and distinctive artefacts they produce, and implicit culture, which refers to the total set
of cultural beliefs, values, norms and premises which underlie and determine the

observed regularities in behaviour that constitute explicit culture.
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Others emphasise the point that cultures are marked by shared symbols, rituals and
myths (Fineman and Mangham, 1987). The implications of this symbolic approach for
organisational change depend almost entirely upon the strength of particular corporate
cultures. Hotel companies which have developed strong beliefs, ideologies, symbols,
rituals, ceremonies, myths and the like, will be highly resistant to change, a point which
can presumably extend to food safety matters as they have evolved significantly in recent

years (Deal and Kennedy, 1982; Marshall and McLean, 1985; Pugh, 1985; Schein,

1985).

By successfully socialising people into a desired corporate culture, hotel managers can

accomplish two important results (Leavitt and Bahrami, 1988):

o They can establish a base of shared attitudes, beliefs and values throughout the hotel,

thereby fostering a sense of unity, common purpose and mutual commitment; and

o They can also create a sense of common fate, a feeling shared by worker and

manager alike, that what is good for any individual is good for everyone.

Organisational culture is not a novel concept, but it is a powerful controller of human
behaviour. It works largely unconsciously. It teaches employees how to conduct

themselves and, in relation to this research, how to behave with respect to food safety.

This discussion has shown that organisational culture can be seen as a system of
meanings that accompanies the myriad of behaviours and practices which is recognised
as a distinct way of life. Thus, an important quality of this culture is its pervasive
character, in so much as it permits comprehension of an infinitely varied range of

symbols within a consistent framework. This system of shared meanings is socially
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created and sustained.

Diagnosing an hotel organisation’s existing culture requires the identification of what
are the tangible and intangible manifestations of such a culture. Another approach,
towards appreciating an organisation’s culture, is to identify the “recipes” it uses
regularly. This culture can be regarded as a major explanation of the perpetuation of
order within an hotel organisation, especially at times of uncertainty or crisis when

radical change may seem imperative.

Through the perspectives offered by systematic theorists, analytical emphasis can be
shifted from one which concentrates exclusively on change towards a balance of what
might be termed appropriate change and necessary stability, a situation sometimes
referred to as incrementalism. This approach recognises and affirms the importance of
the organisation’s culture, and sees the management of change as a natural process of
growth, one which can be interpreted and short-circuited by attempts to manage it by

force.
Relevance to the Study

This study takes as its base the comparison of countries within the EU, focusing
specifically on food safety within the hotel industry. However, generalisable conclusions
regarding country may not be drawn due to the heterogeneous nature of national
culture. In a nutshell, since the unit of analysis in many comparative cultural studies, the
nation state, creates theoretical problems for this investigation, a more fruitful avenue

may be hotel organisational type. In this sense, attention is moving away from what have
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been characterised as macro-variables towards a micro-perspective. The self-evident
complexity of the culture variable at both national and firm level, with the additional
influence of a variety of stakeholders, serves to emphasise the exploratory nature of this
thesis. It is clear that whilst comparative research is an important area for investigation it
is not without its methodological problems. Thus, making comparisons will encounter
difficulties because of the countless variables involved. Whilst this study is not
dismissing the problems identified in the preceding discussion, the way forward would
seem to lie in some sort of “variance reducing ischeme” directed at the hotel
organisational level in which the variables are more easily identified and investigated. In
what has been described as a “tale of two cultures” the choice, on the basis of the
literature so far, would suggest that the hotel organisation is a more fruitful avenue to
pursue in the context of researching attitudes towards food safety within selected

countries of the European hotel industry.

Summary

The focus of this chapter has been on three main areas, namely: stakeholder analysis,
culture and attitudes. The discussion of this section of the literature review has noted
that there may be differences in the legislative approach with regard to food safety
legislation and policy in the EU and within member states. These specific differences are
investigated further in the following chapters. Initial consideration of this legislative
topic suggests that a number of groups are highly influential in the formulation and
implementation of such legislation and, as part of a management planning perspective, it
is relevant to consider a stakeholder analysis of these groups. Many factors may be at

work in defining their relative importance and power, one of which could be a cultural
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influence at the national or organisational level. It is the relative importance of these
stakeholders vis a vis the formulation and implementation of food safety legislation and

policy that is still to be explored.
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Chapter 3

Consequences of European Foodstuffs Law from the
Consumer’s Point of View

Background

It was noted in chapter two that on 1 January 1993 the Single European Internal
Market was established within the European Union (EU). The focus of this and the
following chapter is on how the literature views common foodstuffs law within the EU’s
internal market, the enforcement practices within individual member states and the
implications the internal market has had, or will have, for both the consumer and the
hotel firm (Freidhof, 1991; Fallows 1988, 1991).

In the ensuing discussion the five following key areas are considered:

1. Current legal environment and enforcement in the EU and individual countries.
2. Food safety in the foodstuffs industry.

3. Supply / distribution.

4. Effects on the hotel industry.

5. Opinions of the consumer.

It is the last point on this list that is the initial focus of attention in this chapter. In
identifying the general adopted framework, the specific objectives of this and the

following chapter are:

e to investigate the role of the EU foodstuffs law;
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e to consider the different food law and enforcement practices in the EU;

e to analyse the law’s influence on the foodstuffs industry and supply within the

internal market;
e to focus particularly on the law’s influence within the hotel industry;

e to identify relevant aspects that affect the consumer; and

to identify the extent to which the law fulfils its function towards the consumer.

Harmonisation

While the background to both the EU and SEA was discussed in chapter two, the
practical basis of the SEA was that moves to harmonise EC standards and practices
during the 1960s and 70s had come up against the obstacle of national protectionism,
and there was a need for mutual recognition of each other’s standards. This situation
culminated in the famous Cassis de Dijon ruling after a celebrated case in the European
Court of Justice in 1979. The case arose when a German firm found that it was
prevented from importing Cassis de Dijon because it allegedly did not conform to
German standards for liqueurs. The court ruled that the Germans could only prevent
importation if they could prove that the liquid was harmful to health or contravened tax
or consumer protection laws - which it did not. In Cassis de Dijon, the Court of Justice
took a very pragmatic approach to EC food law and the free movement of goods in
general. In essence, the court held that member states should recognise that other
member states had already regulated health and safety for food products sold on their
markets. Importing member states should not therefore have used differing health and

safety standards to prohibit the free movement of those goods into their territories. The
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community legislature reacted to the Cassis doctrine by adopting a horizontal, rather
than a vertical, approach to food law. The legislature reasoned that, with mutual
recognition, there was no need for common recipe standards for each product. Rather, it
was necessary to set common health and safety standards so that member states and
consumers would be confident in mutual recognition. Since then, many exceptions to the
Cassis principle have been litigated, and the EC Commission has provided its
interpretation of some of these cases, including the issue of goods produced and

marketed in the same country (Lister, 1992; O’Connor, 1993).

Within this Cassis Principle, it was recognised, therefore, that some supranational way
was required in which to achieve harmonisation of standards. Hence the need for the

SEA (O’Connor, 1993).

Another matter, introduced in chapter two and worthy of further comment here, is
qualified majority voting. Each member state is given a number of votes, approximately
consonant with its size and importance in the EU. The question of this voting system
regarding internal market issues is sensitive as it strikes at the heart of a member state’s
national veto. However, it only takes two or three of the larger countries in the EU to

muster enough votes in order to block a decision.

Another factor within the SEA is what is known as the democratic deficit vis & vis the
European Parliament’s influence on the EU Commission. This situation existed to a
great extent prior to the SEA, but was reduced in 1987, a process which has continued

to some extent with the ratified Maastricht Treaty.

The entry into force of the Maastricht Treaty on 1 November 1993 increased the powers

of the European Parliament in a way which will have important implicationé‘ for key
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pieces of food legislation (Agra Europe, 1993; Jackson, 1990), all of which are part of

the progress towards a Single European market (Saunders, 1991).

EEA Food Law

An extension of EU food law can be seen within the European Economic Area (EEA)
which brings together the member states of the EU and three from the European Free
Trade Association (EFTA). The EEA is an improved free trade area, rather than a
customs union. Whereas the EU member states have transferred sovereign powers to the
EU, they and the EFTA countries have not yielded those rights to the EEA. Thus, the
mechanisms by which the EFTA countries adopt EEA laws differ from those of the EU
institutions, and only certain areas of existing EU laws and principles have been adopted
(Inglis et al, 1994). The bulk of existing EU legislation on food is extended by the EEA
agreement to cover the EFTA states. This legislation includes not only specific food
legislation, but also certain measures concerning consumer protection. The EU keeps its
decision making processes intact and includes the EFTA states only in measures that
have an EEA relevance. The EFTA states play a role which is far weaker than their EU
counterparts, in that they may only express their own views. Indeed, they cannot
actually influence the decisions of EU members bregarding the adoption of legislation
applicable in the EU, but may only prevent their application by means of suspension of
that legislation in the EFTA states. Where they suspend a measure from application in

the EEA, the dispute must be subject to arbitration.

With the proposed accession of EFTA member states to the EU, (with the excetion of
Iceland), the disparities in the representation of the EFTA states in the legislative

process should be resolved. Nevertheless, the practicalities of juggling national opt outs,
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likely to be attached at their entry, as there have been in the Maastricht treaty, provide
the EEA states with a considerable challenge if an enlarged EU is to be workable

(Roberts, 1991; 1992).

The Need for Foodstuffs Law

The comments so far serve as a background for discussing the need for foodstuffs law.
Such a requirement is best understood by viewing its historical development, closely

linked to the evolution of consumer habits and practices.

When looking at the consumer habits of primitive, (hunter and gatherer), societies, a
direct link between the foodstuffs supplier and their consumers can be observed. Within
these specialisations, (supplier and consumer), a further development within the 18™ and
19™ centuries was that one group concentrated on arable or pastoral farming, in order to
éxcha.nge the food products with the intermediate supplier / distributor, and finally to the
consumer (Freidhof,1991). It is in this respect that the separation widened between the

producer and the consumer, a trend that continues today.

Over time, a market developed which was characterised by the different interests of
consumers and suppliers, one that can be set within the context of a price-value
relationship. The interest of the suppliers, i.e. high price per provided unit of value,
stands in contrast to the consumer’s interest, ie. low price per unit of value. This
conflict of interest, it is suggested, could disadvantage consumers, since the price-value
relationship may be influenced by suppliers to their benefit. The price for a food product

can easily be seen by the consumer; the value unit cannot. Thus, the producer can vary
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the value per unit without the consumer’s knowledge. It is precisely this conflict that

resulted in a demand for foodstuffs legislation.

Historical Development

The historical development of food legislation, is discussed in greater depth in the

following chapters but, by way of illustration, it is useful at this point to consider such

issues within a UK context.

Before the latter part of the 19™ century, there was little national legislation to control
the adulteration of food. It was not until 1860 that the Adulteration of Food and Drink
Act was passed by the UK Parliament, legislation that was concerned with weight and
quantity measures. The Act made it illegal to sell food that was not of the nature,
substance or quality demanded by the consumer (Roberts, 1993a, 1993b), as for
instance, the problem of ‘dilution could arise, e.g., the addition of water to wine
(Jukes,1991). In the latter case, the transparency of the price - value relationship would
be revealed, by determining the quality and quantity of the value unit, with the objective
of such an approach being to guarantee the consumer standardisation and consistency.
Statutory control originally focused on bread and other basic products i.e., consumer
protection (Act, 1860; Act, 1872; Act, 1938). During the 20th century further
refinements have seen food law initiatives considered under the subheadings of either
Food Safety or Consumer Protection. This distinction focuses on two elements, namely:
the protection of the health of the consumer and the prevention of fraud. It was only
with the Food and Drugs Act 1938 that these twin themes were consolidated and further
developed after World War II (Act, 1955; Act, 1956; Act, 1984). Such an approach has

continued today in the UK with the Food Safety Act 1990 (Act, 1990a; MAFF, 1976).
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The argument so far has been that, in the Middle Ages, a foodstuff was relatively easy to
identify, and hence its quality easy to estimate, since it was usually in its original form
(Jukes,1991). In the 20" century, food processing of agricultural raw products has
created new problems. Given that the products undergo a variety of technical changes
before they finally reach the consumer, the real composition of the value unit cannot be
clearly identified. It is within this resulting uncertainty that the buyer can be misled by
the producer. Consequently, such a source of uncertainty has to be eliminated by the

legislative authorities.

These changes of processing methods in agriculture represent a further risk for

consumers. Since they must not be neglected, legislation becomes necessary.

Taking into account all these reasons, foodstuffs law has been built up over a time, on a
country by country basis, and is of interest to producer, retailer and consumer. Such

legislation imposes duties, that can be summarised under the four following aspects,

namely:

1. Protection of consumer health,

2. Protection from deception and fraud,
3. Producer protection, and

4. Integrity of trade.

The central focus of foodstuffs law is to guarantee the health of the consumer.
Additionally, however, a very important function has been the standardisation and
definition of foodstuffs, their production, distribution and sale - particularly at the

European level. Only products that comply with these requirements should enter the
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market and, in so doing, a level playing field is established. This situation ensures a
transparency of the price-value relationship for all the products on the market,
(particularly important with the Single Market), and protects the consumer from
deception and fraud. At the same time, foodstuffs law provides the producer with the

integrity to trade, and hence engenders consumer confidence.

This historical development of food legislation throughout the EU, and within member
states, can today be captured within seven categories (Jukes, 1993). These categories

have been classified by this writer, as shown in table 3.1:

Table 3.1 Categorisation of EU Food Legislation

Food Hygiene Consumer Protection Common Processes for Control

Hygiene, health and Compositional standards Primary legislation
microbiology

Additives Regulations / statutory instruments
Contaminants Enforcement structure

Processing and packaging EU legislative dimension
Labelling

Weights and measures

The differences and similarities in these categories are considered in this and subsequent

chapters, both on an EU basis and within individual member states.

Foodstuffs Law in the Internal Market and its Implications

Purpose

The purpose of internal market foodstuffs law is that it attempts to unify foodstuff

producers, food service firms and up to 340 million consumers in one market. It is in
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this respect that the EU Commission seeks to ensure that economic resources are used
where they are of greatest need, (optimal resource allocation). This situation was not
possible before 1992 because of the separation of the market from the consumer, a
dislocation that created the burden of additional cost. According to research by the
Commission, these expenses of the Non-EU amounted to 500-1000 million ECU for the
European food industry (Cecchini,1989). The report showed that the removal of trade
barriers within the single market would intensify competition, extend trade and cause a
structural adaptation at all levels of production and commercialisation. The consumer
would benefit from comparable prices and products at the same quality levels.
Intensified competition would oblige firms to produce at a lower cost, and the consumer

would enjoy both lower prices and a greater variety in supply (Cecchini, 1989).

This report has been criticised as it is only based on figures from the seven highly
industrialised northern EU-countries. It should therefore be regarded with caution.
Arguably, the report is biased in a way which suits EC officials who, understandably,

wish the single market plan to succeed.

Costs and Benefits; Single Internal Market

On the positive side, the Cecchini report does give an indication of some of the benefits
to be gained from a single internal market. Costs, it is suggested, will be saved through

the creation of an internal market with the following effects:

1. The direct savings effect
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diminishing the additional costs of export through the elimination of physical barriers,
Le., no bureaucratic procedures at borders, no waiting time at frontiers, reduced

transport costs.

reducing the extra costs of transforming production to comply with the regulations of
production in the import country. This situation especially relates to national vertical

regulations which deal with production methods, raw materials, labelling, packaging,

etc.

the possibility of using cheap raw materials: less rigid regulations of other member

states are expected to be applied on the national level of each country.

. Indirect savings effect

with increasing competition between businesses, it will be in the interest of firms to

minimise production costs.

competition will eliminate inefficient businesses, which will then be absorbed by more

efficient businesses. This savings effect may lead to a reduction in price.

So far, only cost savings have been analysed. To make a judgement on the economic use

of the internal market, one issue that needs to be examined is: if the single internal

market imposes additional costs, which of these costs will outweigh the savings effect

just identified? New costs can arise if, for example, national regulations require

additional labelling of goods. Moreover, further costs will arise because firms will

require an efficient marketing strategy in order to survive in the emergent fierce

competition. It also can be suggested that the quality, and not the quantity, of the

74



marketing is of importance, and therefore additional costs may arise, all of which may

have price implications for the consumer.

Costs and Benefits for the Hotel Industry

This approach to analysing costs and benefits in the single market can also be applied to
the hotel industry. A resulting savings effect may arise due to less rigid raw food
material regulations, with the consumer basically receiving lower quality but benefiting
from low prices. Adding to this debate, it is often suggested that consumers ask for high
quality food products, so that in a free market, only producers of high quality goods can
survive. This push / pull tendency between price and quality may be an appropriate
explanation in times of economic expansion, but might change during a period of
recession. In the latter case, the consumer will be price sensitive and will usually tolerate
a decrease in quality. It can therefore be questioned whether foodstuffs law should be
allowed to endure such fluctuations in the price/quality relationship, and whether it

should always set the lowest common denominator in terms of standards

(Freidhof,1991).

In order to achieve integrity of trade within the food industry, there will need to be
transparency in the price - value relationship. In ensuring this balance, all products of a
similar kind have to be issued to the market under the same legislative benchmarks so
that their transparency will be evident to the consumer. It is this specific line of

argument that is central to the development of EU food legislation.
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EU Foodstuffs Legislative Framework

While a more detailed discussion of EU legislation occurs later in this chapter, at this
stage it should be pointed out that the EU-Commission classifies its foodstuffs law into
two main categories:

1. Horizontal directives.

2. Vertical directives.

All EU Directives have to be translated into national law before they can become

effective, (the usual timetable being 30 months from adoption).

Horizontal Directives

The horizontal directives deal with aspects that concern all foodstuffs and industry
sectors. It is the EU Council of Ministers that ratifies directives, a requirement which is
conducive to a harmonisation of all national foodstuffs legislation. This stipulation
provides regulations concerning all questions regarding health and consumer protection.
They refer specifically to additives, hygiene, labelling and nutritional information, etc.
The issue of food labelling and the caterer is considered in greater detail by other writers

(Clarke, 1993; Morris, 1991; CECG, 1987).

Vertical Directives

Adoption of vertical directives takes a product specific approach, i.e., meat, meat
products, milk, milk products and fish. In the case of the principle of mutual
acknowledgement, each country of the EU has the obligation, following the Cassis de

Dijon judgement, to allow sale of an imported product if it has been legally produced
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and issued in another member state (Anonymous, 1990). On the other hand, with
domestic production, the national foodstuffs law is fully applied. An example of this
approach can be seen in Germany’s beer legislation, where that country’s beer has to

conform to strict purity criteria, whereas beers imported into Germany do not

(Anonymous, 1990).

Development of Community Law

If imported goods do not comply with product specific regulations, there is a danger of
confusion, a situation that can, to some extent, be eliminated by using adequate
labelling. It may be seen from this last point that there is a strong relationship between
the consumer and the foodstuffs industry. As for the marketing oriented business,
knowledge of the needs, wants and characteristics of the consumer is vital to ensure that
the four elements of the marketing mix, (Product, Price, Promotion, Place) can be
effectively applied. For the consumer it is essential to know what effects the common
foodstuffs laws have on the market and its products, since demand is directly influenced

by both supply and the legislative framework.

The initial approach of the Commission to food law was based on the concept that a
national law needed a Community law in order to ensure the free circulation of goods.
For many years, Community food legislation pursued the path dictated by this approach,
using article 100 of the EEC Treaty which called for unanimity. However, the unanimity
rule was not the main obstacle to progress. Although food law in member states had
common objectives, the approach and structure were rooted historically in the culinary
traditions of member states. The diversity of climate and agriculture in the EC meant

that the nutritional needs of the different populations were met in a number of ways and,
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even in areas having access to the same raw materials, methods of preparation of food
varied widely. As labelling was only in its infancy, the interests of consumers and also
producers were served by using a food name to inform the consumer by way of
specification or recipe. It was inevitable that the ideas of good beer, good sausages and
good bread, should conflict, in a “society” as diverse as the Community. Early attempts
to legislate were focused on the harmonisation of product specifications. They met with
little success since they were perceived as a direct assault by bureaucrats on long
hallowed traditions. It took some time to understand that the root of the problem lay in
the realisation that, if recipes were embodied in law, then the point of attack should be

on the law not on the food.

In the Communication of 8 November 1985 (EC Commission, 1985a), the Commission
stated that the legislative approach followed in the past needed to be revised by drawing
a distinction. On the one hand there were matters which, by their very nature, should
continue to be the subject of legislation. On the other, were those items whose
characteristics were such that they did not need to be regulated. The communication
went on to state that it was neither possible nor desirable to confine in a legislative
straitjacket the culinary riches of the (twelve) European countries. The Communication
from the EC Commission (1985a) argued that it was not a case of applying minimum
rules, but of applying the necessary rules more strictly. This division of responsibilities
between the Community and the member states contained within the 1985
communication was a direct application of the principle of subsidiarity to food law
making. In pursuit of this policy, the Commission proposed a number of framework

directives dealing with the essential requirements (Gray, 1993).
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Consumer Protection

The protection of consumers from fraud and deception is ensured when there is no
danger that the consumer will confuse two food products because of their similarity,
e.g., in packaging and labelling, processes that essentially focus on the origin of food
products (Anonymous, 1992e; Painter, 1991; MAFF, 1993a). One approach through
EU foodstuffs law to avoid the danger of confusion is the use of adequate labelling, a
point addressed in its original directive on the Labelling, Presentation and Advertising of
Foodstuffs 1979, as amended. It has to be questioned, however, if this solution is

adequate and applicable in order to attain its objectives.

If confusion arises, it is surely because the consumer is either unable or unwilling to
identify differences between two similar products. The latter case would result in an
attitude which would cause difficulty for the market, partially resolvable, perhaps,
through education. Reasons for the former situation might be lack of understanding or
perceptual difficulties. Whereas the labelling of additives using E-numbers on food
products might be understood by a foodstuffs technologist, it is far less likely to be
comprehended by a consumer who, in most cases, does not appreciate or understand
their significance, the actual number and often their full names. This situation is
problematic for the consumer to make an objective choice, a state-of-affairs that blurs
the boundries between fraud / deception and knowledge / education. The initial thought
that adequate information will suffice to eliminate the danger of confusion is put in
serious jeopardy when consumer behaviour is taken into account. The decision to buy is
made quickly and allows little room to assimilate information, to analyse it and act

accordingly. The decision process is also hindered by difficulties that might arise when
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confronted with labelling in a language other than the mother tongue, a problem of

particular importance in the single market.

In conclusion it can be said that the intention of the EU-Commission to eliminate
deception and fraud of the consumer regarding food is to be commended. However, in

reality, the principles for tackling the situation are inadequate (LACOTS, 1991a;

1991b).

Food Safety

The protection of the health of the consumer through food safety measures is ensured
through both horizontal and vertical directives adopted by the EU Council, an example
being the Official Control of Foodstuffs Directive (Anderson,1991). This aspect of food
safety legislation will be expanded further in this chapter, with a link being established to

the hotel industry.

Additionally, the Council is advised by an independent Scientific Foodstuffs Committee
(CECG, 1991b) and, in this way, bias can be avoided. For instance, a particular piece of
foodstuffs legislation supporting national economic interests may not have much in
common with health protection, e.g. the regulation that only milk fat should be the fat
component of ice cream to support the German milk industry. Hence, a committee that
takes into consideration scientific research as a basis for its judgement, is an ideal

partner for the development of health protection in the internal market.

Each legislative act is only as good as its control, and it can be said that with common
foodstuffs law all products in the internal market will have the same level of health

protection. It is then up to consumers to choose what products they wish to buy. Being
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an internal market issue, it is solely the task of the EU authorities to ensure that the

health of consumers will be protected irrespective of their decisions (CECG, 1991c).
Applicabiiity to the Hotel Industry

The trend in traditional purchases from a food retailer, while still important, has to be
balanced in foodstuffs law by the fact that more and more meals are taken away from
home. In terms of the protection of health, theoretically no difficulties should arise, since
naturally all products have to comply with the food safety directives of the EU
Problems concerning deception, fraud and food safety, however, may occur through
enforccmeni and control within individual member states (Eckert,1991). Another
example, within Germany is the issue of whether consumers are made aware that the
beer they are drinking in a restaurant has been brewed according to that country’s

brewing regulations (Reinheitsgebot) or has been imported from other member states.

The Commission has noted within its free trade of foodstuffs in the community principle
that the issue of adequate labelling can also be applied to restaurants. The information
can, for example, be conveyed through labelling items on a menu. One criticism is that
this system is not feasible in reality, for reasons of menu space and the complexity of the
catering product, points that have been taken into consideration by the UK Government
(Anonymous, 1992a). Equally this approach could lead to information overload and thus
irritate the consumer. Conversely, it should be noted that a lack of information often
occurs where, due to a restricted budget, ingredients of inferior quality are being used

and in such a situation consumers may be willing to trade quality for price.
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EU consumers in 1998 are faced with situations of uncertainty, and while they have
opportunities to find guidance in foodstuffs laws of the internal market, realistically they
cannot be expected to do this. It is more likely that they will prefer domestic products
and known brands. National producers and catering retailers will benefit from the
realisation that a domestic product will usually be preferred to an unknown foreign
product, because consumers know what they can expect (sometimes referred to as the
halo effect). International producers and retailers will have to intensify their brand policy

to compensate for the preference to buy a national product.

Foreign producers will only survive in international markets with an effective usage of
the marketing mix and, in particular, their communications policy. This point is
particularly pertinent whenever a wide range of products is launched into the market
under the same name which used to be reserved for a specific item, for example, cheese
from a region other than the area indicated in the name. The political and legal
enforcement authorities will have an important new role in ensuring that the consumer is
fully informed, not only as to the geographical origin of foodstuffs on the market, but

about their composition as well.

Besides the labelling and compositional issues just discussed, 1993 / 1994 saw the EU

Commission starting to apply EU-wide directives to the subject of food safety.

Food Safety in the European Union

Developments in European food legislation affecting the hotel industry during the
1990°s have been determined mostly by the requirements of the Single European Act

1987 (EC Commission, 1986).

82



While EU legislation provides the broad framework in which member countries must
operate, for a number of reasons, different inspection systems for food safety have been
in operation In member states. An inspection system tends to be determined by the
overall organisational structure of the relevant enforcement authorities and, to this
extent, the UK seems to differ considerably from its European partners, a point explored
in the following chapters. Issues, such as size of inspectorate, number of inspections and
effectiveness all seem to vary and impinge on the gnforcement process, (a high profile
issue being the meat enforcement controls on BSE). The question of sanctions against
breaches of food legislation and how they are applied can be related back to measuring
the effectiveness of the inspectorate. Perhaps one such effectiveness measure would be
the number of reported food poisoning outbreaks, an issue which would raise doubts as
to how such statistics are gathered and categorised. These and other areas will be
explored, along with a study of both food legislation and enforcement within a number
of the EU’s member states, in chapters four and six of this presentation. The focus of

this chapter, by contrast, is on the broader EU picture.
Consumerist Approach

With the implementation of the internal market (1 January 1993), national foodstuff laws
are now subject to EU wide regulation. The first steps in the direction of this essentially
consumerist policy took place in 1973, with the establishment of an EU department for
environmental and consumer protection. This department was later transformed into the

Consulting Consumer Council (CCC) with the mandate to represent the consumer’s

83



interests at the EU (Anonymous, 1990). Its first programme was submitted in 1975, and

the need to promote five issues was identified:

e the right to protection of health and security,

the right to protection of economic interests,

the right to compensation,

the right to instruction and enlightenment, and

the right to representation.

This programme was continued in 1981, 1983 and 1984. The positive consequences of
this consumer oriented policy clearly find expression in a number of guidelines, e.g. in
aspects of food, cosmetics, medicine, advertising and product liability. Many of these
guidelines have already been incorporated into national law. In 1979 and in the 1980°s,
for example, the duty of labelling food was introduced. However, it has to be pointed
out that the evolution of consumer oriented policies, as identified in the 2" Consumer

Programme of 1981, progressed very slowly.

The possibilities for consumer associations to advance consumer oriented policies at a
European level are limited. Since 1973, the existing Consumer Consulting Council
(CCC) has had the task of providing statements on EU-draft directives. It can also issue
statements on its own initiative. Since late 1989, this Council was given a new statute,
which brought about its renaming as the Consumer Consultative Council (Conseil
Consultatif des Consommateurs). It is composed of 39 members appointed by the EU
Commission. There are 6 experts and 4 representatives from each of the four major

consumer organisations, the BEUC (European Consumer Association), COFACE (EU
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Committee of Family Association), Euro Co op (European Co-operation of Consumer
Associations) and the EGB (European Union Association). Additionally, there are 17
representatives of national consumer organisations, ie. two from Germany, Spain,

France, Italy, Great Britain, and one from Belgium, Denmark, Greece, Luxembourg,

Ireland, the Netherlands and Portugal.

Development of EU Food Legislation

In the context of food safety, the harmonisation process has taken two directions,
namely: horizontal measures across a wide range of foods and industry sectors, and
vertical measures applying to specific food categories (Fallows,1991). Within the
European Community, the mid 1980s saw the establishment of five framework
directives (Saunders,1991), which were introduced on a range of food matters (EC
Commission, 1985a). These directives included the fo]lowing three main ones of

relevance to the hotel industry:

1. Official Control of Foodstuffs Directive (EC Commission, 1989a),

2. Materials in Contact with Food Directive (EC Commission, 1989b), and
3. Food Labelling Directive (EC Commission, 1979),

thus establishing general principles and controls.

While the issue of labelling has already been discussed, it is important to set the topic
within an overall EU framework. Since 1985, work has progressed on some of the
daughter directives under this approach. Such directives have generally taken a vertical,
or product specific approach, and have governed such areas as: game meat (EC

Commission, 1991a), fresh meat (EC Commission, 1991c), poultry (EC Commission,
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1971a), meat products (EC Commission, 1977), fish (EC Commission, 1991d), milk
(EC Commission, 1971b), along with many others, and have been, or are gradually
being, adopted by the European Union (EC Commision, 1962; 1977; 1991b). What
these directives are essentially doing is introducing rules into the marketplace, rules that

are supplemented by decisions in the European Court (Roberts,1991).

Another key issue identified within these directives is seen in Article 13 of the Official
Control of Foodstuffs (Anderson,1991). This article focuses on the system of education
for food control officers, and identifies the requirement to define the number of officers
and their cofnpetence. Also in need of consideration is equivalence of enforcement and
the training needs of officials. This matter has already been addressed in the UK. With
all such EC directives, legislation is required at the national level in order to bring them

into force in each member state.

In addition to the five main framework directives established in the 1980s, a range of
food measures was identified as having priorities towards the end of the 1980°s. These
measures are being introduced gradually, and cover such subjects as labelling (EC
Commission, 1990a), additives (EC Commission, 1989c), food hygiene (EC
Commission, 1991b;1993a) and food quality (EC Commission, 1993b). Indeed, with
such an interest in food matters, it is perhaps only a matter of time, or even inevitable,

that a community food inspectorate will be created (Painter, 1991).
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EU Food Hygiene Legislation and the Hotel Industry

One significant directive that has implications for the hotel industry is the Directive on
the Hygiene of Foodstuffs. Adopted in June 1993 by the EU, member states had 30

months in which to introduce its requirements into national legislation.

Directive on the Hygiene of Foodstuffs

This directive was originally published in draft form in January 1992, and debated with
the EU for over a year. It was finally adopted and published in the EU Official Journal in
June 1993 (EC Commission, 1993a). Directorate General III, is responsible for this
internal market and issued this horizontal directive under article 100A of the Treaty of
Rome. It was therefore subject to qualified majority voting. The nature of this horizontal
directive is that it is wide ranging in content, and covers all sectors of the food industry.
The final stages of this draft directive’s legislative process, i. e., its second reading in the

EU Parliament, took place in April 1993. It was adopted two months later.

Content

This Food Hygiene directive has had wide ranging implications for the hotel industry.
The often used sector by sector approach, covered by vertical directives, focusing on
some foods or stages in the food chain, has created inconsistencies. This directive
applies to all food products from the farm gate to the consumer. In taking this horizontal
approach, reference is made to the principles of Hazard Analysis Critical Control Point
(HACCP). Such principles recognise that what is applicable to manufacturing and cook
- chill methods and products, needs modification for smaller catering outlets. It is Article

3 of this directive that requires all stages of production to be carried out hygienically,
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with hazard assessment and control procedures being implemented by food business
operators to ensure that adequate food safety is obtained (Fogden, 1995a;1995b). The
control procedures must be developed and applied in accordance with the principles
.used to develop the HACCP system, although that system is not required to be
employed, nor will such a formal approach be appropriate or necessary to ensure
hygiene in most food businesses. A related issue to HACCP is the importance of EN
29000, the European equivalent of the ISO 9000 series. Most of the European food
industry has not chosen such a system, and its influence in the hotel industry is minimal
(Gorny,1992). This lack of enthusiasm is evident despite the fact that the directive

allows member states to recommend its use.

Article 3 (3) requires specific annexed positions to be met and implements a very broad
protection, following a precedent found to work effeétively in British legislation, using
words to the effect that “actions should be taken against any contamination likely to
render the food unfit for human consumption, injurious to health or contaminated in
such a way that it would be unreasonable to expect it to be consumed in that state” (EC
Commission, 1993a). Chapter IX of the annex continues this theme by requiring
appropriate temperature controls to be implemented to guard against microbiological
hazards and the formation of toxins. Fogden (1995b) comments that pragmatic but safe
regulatory provisions are generally more welcome than a rigid approach. However, the

problem is that they may not be easy to enforce.

Implications

Another area of interest within the directive is the requirement that member states

encourage the development of Guides to Good Hygiene Practice that may be used
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voluntarily by food businesses as a guide to compliance. This requirement could, (the
directive recognises), be the precursor for developing European-wide Codes if
agreement is reached and co-ordinated by the European standards making body -
Community European Normalisation (CEN). What the directive in actuality is proposing
is a hierarchy of codes at national and European levels within the general framework of
the codex document General Principles of Food Hygiene (Codex, 1985). Such codes
could, by default, effectively become law, as they will probably be regarded by
enforcement authorities as acceptable and routine ways of achieving food hygiene

standards.

Apart from a reference to food hygiene training within the directive’s annex, the
directive also prompts an interesting question about Europe - wide temperature control
regulations. While the horizontal directive does not specify temperatures, the vertical
directives, (already referred to), are often quite specific on this issue. These
inconsistencies between the vertical and horizontal approach to EU legislation, along
with differences throughout the EU and pressures from the Food Industry, led to a
review of temperature controls (DOH, 1993 c; d; e; f). The UK and the Netherlands
have chosen to go it alone in introducing new temperature regulations. It remains to be

seen whether these regulations will be superseded at the EU level.

Food businesses are put under varying obligations in each of the directives just
discussed. They are intended to give assurances that the foods they produce are
processed hygienically and in accordance with the provisions made in the relevant
legislation, with sufficient monitoring being undertaken to assure this conformity. These

provisions may be part of, or accompany, critical control point systems. In these and
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other directives, operators are placed under duties generally or specifically, or as an
explicit or implied condition of approval of the premises and activities therein. The
ultimate responsibility for the safety aspects of food under their control always lies with
operators, not with the competent authority that monitors and permits those activities.
The authority’s responsibility resides in directly ensuring that public health is not put at
risk, and only in directly in the practical aspects of the control measures effected in
individual premises to achieve this outcome. However, this distinction is subtle and there

is a very large overlap of interest.
Common Food Law: Problems and Issues

The food industry is one of the few sectors that directly affects all citizens of the Union,
and the risk is that directives adopted through qualified majority voting may be adjusted
to the lowest common denominator. Consequently, the quality and safety of food will be

affected.

It can also be observed that the transformation of EU directives into national legislation
is accorded different priority levels within each member state. While the nature of the
Union is that common interests have to be taken into consideration, unnecessary
directives have to be omitted and necessary directives have to be improved. The central
questions in this point are whether or not a directive is necessary for a particular
country, and whether or not the concept of subsidiarity applies. When assessing the
success of EU food policy, the legislator needs to think in terms of positive or negative

harmonisation. Negative harmonisation occurs if European changes cause a significant
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disadvantage or decline in existing standards. Examples of positive harmonisation are

highlighted below.

Positive Harmonisation: Additives

One area of common food law regarded as positive harmonisation, which also has
implications for the protection of health, is the topic of additives. When processing food,

a variety of additives is used, and four reasons can be identified:

to protect the nutritional value of food,

to improve the consistency of food,

to guarantee the safety of food, i.e., to prevent the growth of micro-organisms, and

to improve the flavour, colour and taste of food.

In this respect, food additives serve both the consumer’s and the producer’s interest.
The life of food can be extended, and therefore the production costs of food can be
minimised. Additionally, the consumer can profit from a lower price and the longer
durability of food. However, an absolute guarantee that food additives, in combination
with other ingredients, are harmless cannot be given. This topic requires an intensive
control of the regulations dealing with the application and admission of such additives
into the food chain. Directives have already been adopted that control the quantity,
labelling and purpose of the additives. It is, however, possible that certain additives that
are not permitted in, for instance, Germany, may be imported. Therefore, an EU
Directive passed in 1988 directs the use of additives for the internal market. Additives

will only be admitted if:

o their use does not affect health,
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¢ atechnological need can be proved,

e the objective aimed at cannot be reached without the use of certain additives, and
o the information provided to the consumer has to be scientifically confirmed.

Additionally, maximum quantities, scope of application and purity criteria are regulated
within the EU. The harmonisation of the directive on additives is seen necessary to
guarantee a free trade of food. Products that do not comply with one country’s
regulation may comply with that of another. They can therefore be imported, as long as

a danger to health cannot be proved.

Positive Harmonisation: The Role of Labelling

The issues just discussed concerning additives play an important role in the protection of
the customer and any solution should not be to find a compromise at the lowest level,

but to act in the interest of the consumer’s health.

Concerning the internal market, clear labelling will minimise deception of the consumer
and, at the same time, achieve competition based on quality and consumer protection.
Only with clear labelling of all products has the consumer the opportunity to choose the
right product. To achieve an objective comparison, the consumer has to be informed of
all ingredients, their composition and quantity. This information applies to national
products as well as to imported goods. It is also essential to be informed about the

country of origin. The naming of the packager is not sufficient.

However, and even though the over-informed consumer is often irritated by a surfeit of
information, only a clearly regulated labelling policy can assist in achieving maximum

consumer protection.
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Food labelling has also become a central task for the internal market. The aim in this

respect is to allow the consumer to identify all supplied products, to make an

appropriate choice and to use the products satisfactorily.

To tackle one of the main causes of death, heart disease, within the Union, distinctive
labelling of some components, such as energy, fat, sugar and salt is required on all
foods. The European guidelines, established in 1990, provide for only voluntary labelling
in a standard mandatory format in case a nutritional claim is made. If a product has
nutrient characteristics, such as energy, fat, proteins or, low sodium, the labelling in

most cases must be presented in the required format.

Future Trends in Harmonisation

A clear distinction can be drawn between two principal types of legislated controls on
the hygienic production of food. Traditionally, but only for the production of foodstuffs
of animal origin, prescriptive requirements have been laid down in considerable detail to
ensure that all stages are closely regulated. This listing resulted in a wealth of provisions
that were not always appropriate, or necessary, in particular establishments and, to this
extent, can be considered as being disproportionate or over-regulatory. Steps should be
taken to eliminate such excesses, where practicable. More recently, it has become
acceptable to rely on the operators of businesses, approved and monitored appropriately
by the competent authority, and to provide adequate hygiene controls within a
framework of varying complexity, often based on critical control points. Almost
inevitably at this early stage in the development of this type of control system, member
states have felt obliged to supplement its sophisticated elements with a limited number

of basic obligations. Thus, limited, detailed rules are to be found connected to provisions
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based on generalities, routine monitoring is associated with irregular auditing, and
flexibility is surrounded by historic rigidity. The next generation, it is hoped, will be able
to rely on a greater degree of audited self-regulation and less on specific fundamental
discipline. As developments continue, the opportunity must be taken at each phase to
challenge every rule, and to eliminate provisions that can be safely left to be applied
flexibly by responsible businesses, while ensuring that the process can be monitored and

controlled by the competent authority.

Within this context, it is suggested that, while there is a useful trend towards adopting
risk assessment and monitoring controls based on critical control point techniques,
uniformity could be improved. A reference in individual directives to common
provisions would achieve this goal. Also, ensuring safety in production leads on

naturally to the next stage - controls on finished products (Fogden, 1995b).

Many of the hygiene controls on finished products are similar in principle, suggesting
that common basic legislative provisions should be achievable, although there are
certainly differences in detail and presentation. In general, foodstuffs are required to be
handled, stored and transported hygienically, and with due attention to the maintenance
of temperature and time controls. Some of the latter are introduced definitively into the
legislation, while others are to be established by the person responsible (manager) for
the food and / or the manufacturer. In some cases, restrictions are applied to the means
by which such temperatures must be achieved, but generally cooling must be performed
as quickly as is reasonably practicable. The diversity of the temperature maxima
indicates, no doubt, that the hygiene circumstances resulting from the potential for

microbial activity vary significantly between food types. Perhaps more correctly, such
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diversity suggests that measures have been introduced in this way for reasons other than
technical need. It would be an exaggeration to imply that these maxima have been
adopted arbitrarily, but certainly several of them would be difficult to justify in the
context of a logical hygiene policy based on scientific evidence. The relationship of these
maxima to time controls is not clear sometimes, and these factors should ordinarily be
considered together. It may also be questioned whether it would not be more
appropriate in some, if not all cases, to apply more flexible risk based systems. As has
already been noted, the latest legislation has an overall tendency to introduce
requirements leading to the introduction and implementation of appropriate risk
assessment and control procedures. These criteria are generally intended to be
developed taking the principles of the HACCP system into consideration, although this
stipulation does not always include the documentation procedures of that system. This
observation applies most notably in the case of the general hygiene directive, where it
can be argued most strongly that a legislated necessity for the application of rigid and

formal risk assessment procedures would be disproportionate to the desired outcome.

Vertical vs Horizontal?

In summary, numerous differences are to be found with complex circumstances existing
sometimes at the interfaces between provisions in the vertical directives and those in the
horizontal rules. However, in general, the principles that are applied are shared; it is the

precise legislative form or the practical detail that varies.

With the completion of the internal market, the protection and the health of the

consumer should have the highest priority, with all other achievements subordinated to
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this principle. In order to achieve this aim, consumer representatives have to uphold the

following issues:
e clear and distinctive labelling of food,

o sufficient identification of products with non-corresponding ingredients from other

member states and naming of the country of origin,
e EU-unified quality assurance of basic food supplies and processed foods,
e encouragement of an environmental-friendly production and processing of food,

e Dbetter organisation, standardisation, intensification of national and Europe-wide food

supervision,
e guaranteed product security by the manufacturers of food, and
¢ introduction of EU-wide maximum quantity of contaminants.

The protection of the health of consumers is already provided by various EU directives,
but clearly these regulations can only be deemed successful if tiley are followed.
Hormones found in meat, or deteriorated ingredients in convenience food, can only be
investigated with an effective supervision of food. However, variations in laboratory
testing methods, different educational systems and language problems complicate this
Europe-wide co-operation. Furthermore, the legal action of the public authorities differs
significantly throughout member states. This state-of-affairs has also been recognised by
the EU. The purpose of directives emanating from Brussels is to establish corresponding
regulations for all member states. Random tests will need to be carried out by all

member states at all levels, i.e. from the producer to the consumer, and should cover
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raw materials, additives and technical resources, as well as internal reports of the

businesses, recipes, and hygiene training of staff.

The opening of the trade barriers in 1993 leaves many consumers uncertain about food
and essential commodities that have been imported without the necessary national
control. The consumer has to rely on the controls of the producing country, and
therefore a reliable basis between the member states has to be developed. This interest
has occurred at the same time as intensified publicity in the field of food supervision.
Food supervision reports have to be published by the authorities responsible for these
controls. Additionally, the EU Commission and the governments of all member states
will need to bring their food supervision up to a EU-wide level. This requirement implies
that the staff dealing with these controls should have the same level of education,

standardised analysing methods and regulations dealing with best laboratory practice.

An effective food supervision programme is an essential requirement for a future internal

market with all its implications regarding an enlarged supply of food products.

Summary

The initial approach of the EU Commission to food law was based on the concept that a
national law needed a community law to ensure the free circulation of goods. For many
years, community food legislation pursued a path dictated by this approach, using article
100 of the EEC Treaty which called for unanimity. However, the unanimity rule was not
the main obstacle to progress. Although food law in member states had common
objectives, its approach and structure were rooted historically in the culinary and

cultural traditions of member states. The diversity of climate and agriculture in the EC
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meant that the nutritional needs of a given population were met in a variety of ways and,
even in areas having access to the same raw materials, methods of preparation of food
varied widely. As labelling was only in its infancy, the interests of consumers and also
producers were served by using a food name or denomination based on these traditions.
This method both informed the consumer and legally reserved the name for a particular
specification or recipe. While early attempts to legislate were focused on the
harmonisation of product specifications, they met with little success. It took some time
to understand that the root of the problem lay in the fact that, if recipes were embodied

in law, the point of attack should be on the law not on the food.

It was for this reason that there was a shift away from product-specific directives
towards general horizontal directives, an example being the EU Directive on the

Hygiene of Foodstuffs 1993.

The problems of consistent enforcement of this directive are ongoing throughout the
EU, and can be related to the structure of the national authorities - matters that are

comnsidered in greater detail in chapters four five and six.

These are the differences in enforcement that make it difficult to introduce EU directives
into national legislation. It could be argued that there is a need for a transparent and
simpler EU food policy with a preference for horizontal legislation and only limited
vertical legislation. Accordingly, it is argued that deregulation and subsidiarity should be
the leading principles, in such a way that the EU regulates the main issues clearly and
~with one voice, and that member states are responsible for the application and more
detailed provisions. Another aspect is the use of instruments, regulations and directives.
One view is that regulations should be considered more often, firstly, because a
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regulation does not need to be transposed into national law, and secondly, because a
regulation promotes a more unified application of community rules in the EU, especially

where community legislation does not leave any discretionary power to member states.

In considering the implementation of food law, its enforcement and effects on both the
hotelier and the consumer, an obvious first step is to consider the legislative
environment. This analysis of legislation can be considered at two levels, namely the EU
and its member states. This chapter has considered the need for foodstuffs legislation.
Both vertical and horizontal EU directives were discussed and their relevance to the
hotel industry was highlighted. Implications for the consumer within the legislative

environment were also explored.
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CHAPTER 4

Food Legislation and Enforcement in EU Member States

Introduction

The framework and reasons for EU foodstuffs legislation have already been discussed in
chapter three. There the consumer’s view was highlighted and a link was established
with the hotel industry. The focus in this chapter is on how the related literature views
food legislation and enforcement existing in member states. The countries considered
here are the United Kingdom, Germany, France, Denmark and the Netherlands. The
purpose for choosing these countries is that they are key players in influencing the
development of food safety within the community. It will also become self evident that
each country approaches the subjects of food safety, consumer protection and
enforcement in different ways, while at the same time seeking to ensure‘the provision of

safe food. Further discussion of these issues is presented in chapters five and six.
The United Kingdom

Background

In the UK, the 1980s witnessed a rising trend in the number of reported food poisoning
cases, with evidence from the Communicable Disease Surveillance Centre suggesting
that food poisoning caused by caterers was greater than in any other sector of the food
industry (Shepard et al., 1990). Industry views during this period (Crawford, 1987,
Kapila et al,1986) revealed apparent weaknesses within the legislation of the day. The

topic of food hygiene training, while generating much discussion within the wider hotel
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éector, is not new to industry specialists, and was identified by the UK government in
the mid 1980s as an area that needed attention. Present day issues, such as registration
of food premises and the powers of environmental health officers, were also debated
around that time, along with the need to bring statutory defences into line with other
consumer protection legislation i.e. section 24,Trades Descriptions Act 1968 - the due
diligence defence (Act, 1968). It was, however, the wider political and media
environment that provided the impetus for government to act. Concern over a minister’s
(Edwina Currie) comments on Salmonella in eggs (Sherman, 1988), listeria
contamination of chilled foods (in particular unpasteurised soft cheeses and paté), meat
products and BSE, and an outbreak of botulism associated with hazelnut yoghurt,
created the tense atmosphere within which the government issued its white paper, Food
Safety: Protecting the Consumer (MAFF, 1989). Soon after, the Food Safety Act 1950
was passed (Aston and Tiffney, 1993; Jukes, 1988a,b, 1989, 1991). The rise in food
poisoning since the 1990 Act must be regarded as a legitimate cause for consumer
concern. While the figures show that there has been an increase in food poisoning,
alternatively this trend could be due to a greater level of reporting by GPs or even the
growing popularity of eating out. Consequently a clear reason for the escalation in food
poisoning has not been determined. Notwithstanding this confusion, the Steering Group
on the Microbiological Safety of Food, established since the Richmond Committee’s
Report on the Microbiological Safety of Food (1989), conducted a study during the
period 1994 / 95 in order to establish how many people visited their doctors on a food-

related complaint (Jukes,1993).
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Enforcement

Enforcement of health and hygiene issues is generally undertaken by Environmental
Health Officers (EHOs) and fraudulent trading practices are the concern of Trading
Standards Officers (TSOs). This division is discussed in greater defail within the Code of
Practice Nol issued under section 40 of the Food Safety Act 1990 (Code of Practice,
1990a). The work of both the TSO and EHO is considered within the Ministry of
Agriculture Fisheries and Food’s (MAFF) Food Safety Directorate (FSD) and its
monthly bulletin (FSD, 1993a; FSD, 1993D), a situation which may change in 1999 with
the establishment of the Food Standards Agency (MAFF, 1998). The appointment of
such authorised officers is a statutory requirement under the Food Safety Act 1990 s.5.
Specialist advice is available from the Public Analyst and the Laboratory of the
Government Chemist (FSD, 1993c; FSDd, 1993e; Jukes, 1988b). Regulations

prescribing the qualifications of these specialists have been enacted (Regulation, 1990a).

Much of the legislation generated by either the EU or Whitehall, and directed at the
hotel, catering or food - service industries, overlaps with the wider food industry, and
this overlap is reflected in the duties of both EHOs and TSOs. The link with EU
legislation is contained within section 17 of the Food Safety Act 1990. This section

empowers ministers to make regulations for the implementation of EU directives.
Principal Legislation

The Food Safety Act 1990

Despite the steady stream of criticisms, some misinformed, (Booker, 1993; Toner, 1993)
directed at one or two seemingly over zealous environmental health officers, the Food
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Safety Act 1990 has generally been regarded as focusing caterers’ minds on their central

responsibility to provide safe food and, in that sense, it has created an awareness of food

safety issues.

In terms of definition, (Act, 1990a: s1 and 2), most offences within the Act refer to sale
or supply, possession for sale, offer or exposure for sale and advertisement for sale. The
term business is also defined to include any undertaking or activity carried out by a
public or local authority, with or without profit. The Act now extends to crown
premises. Food is defined as including drink, as well as articles and substances of no
nutritional value that are used for human consumption. Following on from this
definition, the term human consumption is important, as the Act is concerned with food
that has been sold or is intended for sale. It encompasses food during preparation and

food ingredients.

The Act repeals most of the Food Act 1984 and introduces the idea of a food safety
requirement (Act, 1984). It encompasses requirements as to food rendered injurious to
human health and food that is unfit for human consumption, and speaks of a new
principle of contaminated food (Act, 1990a: s 8). Section 8 creates the umbrella offence
of selling food that does not comply with food safety requirements and is similar to the
general requirement of the Consumer Protection Act 1987 (Act, 1987). The term
“unfitness” in this context brings within the offence most occurrences which might deter
the ordinary consumer from eating a food, (David Grieg v Goldfinch,1961). The wide
application of section 14, (basic to the successful control of food), is evident; offences of
substance or quality may be an alternative to proceedings under section 8. One key

element in section 14 is sale, referring to retail sale. This aspect explains why authorised
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officers purchase goods before commencing sampling procedures, an approach which

contrasts with that of some European countries.

Section 15 of the Act covers the offence of selling or displaying food with a label which
is false, or one that is likely to mislead as to the nature, substance or quality of the food
in question. Section 1 of the Trades Descriptions Act 1968 (Act, 1968) is frequently
used as an alternative to proceedings under this section. For instance, to describe a menu
item as vegetarian, when clearly it has a meat ingredient within it, would result in
prosecution under this section. Any false or misleading statement as to food for human
consumption, however given, is an offence. There is within this section a difference
between “false” and “likely to mislead”, the former being a stronger expression, and
hence more difficult to prove. In the latter case, it is possible to be factually correct and
still mislead. An example is “Scottish Smoked Salmon” and “Smoked Scottish Salmon”.
The latter product comes from Scotland while the former is only smoked there. The
offences contained within section 14 and 15 are mainly consumer protection offences

that are enforced by Trading Standards Officers.

Besides the sometimes high level of fines (Anonymous, 1992a; 1992b), authorised
officers have a range of enforcement powers contained within sections 9, 10, 11 and 12
of the Act. These powers cover such subjects as inspection and seizure of suspected
food, improvement notices, prohibition notices and emergency prohibition notices. If
food fails to comply with food safety requirements (Section 9), it may be seized with the
issue of a prescribed notice (Regulation, 1990b). Referral to a Justice of the Peace is
normally within two days of seizure (Code of Practice No 4,1990b). The purpose of

improvement notices, as detailed in section 10 of the Act, is to deal with situations
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where there is a breach of the relevant regulations, (Code of Practice No 6, 1990d).
Improvement notices can be issued against processes, equipment or treatments, and are
modelled on section 21 of the Health and Safety at Work Act 1974 (Act, 1974a).
Examples of circumstances where use of an improvement notice would be appropriate
are considered in Code of Practice No5 (Code of Practice, 1990c). The contents and
nature are to be in the prescribed form (Regulation, 1991a) and a person who is

aggrieved may appeal to the Magistrates Court under section 37 of the Act.

Under section 11 of the Act, the courts are empowered to make prohibition orders of
two classes. The court, before which the proprietor has been convicted, can prohibit the
use of premises, processes or equipment, if it is satisfied that the health risk condition is
fulfilled regarding that business. Also, the courts under this section have the power to

prohibit any proprietor or manager from participating in the management of a food

business.

In the case of emergency prohibition notices, (Section 12 of the Act), the authorised
officer has the power in certain circumstances to close a business immediately and
confirm that notice, within three days, by an order before a magistrate’s court. In these
circumstances the health risk condition has to be imminent (not immediate), although no

definition is available as to what precisely is meant by the term.

One continuing problem of enforcement is that of consistency in interpretation
throughout the UK. Attempts have been made to resolve this difficulty through the issue
of section 40 codes of practice (under the Food Safety Act 1990), which can be
regarded as guides to enforcement practices; 21 so far have been issued. Authorised
Officers are required to have regard to these codes and ministers are empowered to
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direct food authorities to take specific steps to comply with a code through mandamus
(Act, 1990a: s42). The revision of Codes of Practice 5 & 9 (DOH, 1993a) emphasises
the distinction between good hygienic practice and a legal requirement which aids this
consistency approach. In particular, the revision of code of practice No 9, Food Hygiene
Inspections, reflects the requirements of the EC Directive on the Hygiene of Foodstuffs,
a point discussed in the previous chapter (EC Commission, 1991b; EC Parliament, 1992;
EC Presidency, 1992; Economic and Social Committee, 1992; EC Commission, 1992).
The mission of the Local Authority Co-ordinating Body on Trading Standards
(LACOTS 1990), the co-ordinator of the Home Authority principle, will also promote
consistency and uniformity in interpretation (FSD, 1993a; IEHO, 1992). During January
1996 a draft copy of Code of Practice No 10; Enforcement of the Temperature Control
requirements of Food Hygiene Regulations, was issued for comment (DOH,1996). It
was noted by the Department of Health that a review of all codes of practice issued
under the Food Safety Act 1990 was under consideration. It is possible that this general

review will result in further changes to code of practice No 10.

The seriousness with which the courts view the enforcement of Food Safety legislation
can be judged, to some extent, by the level of fines imposed on catering premises.
Penalties in excess of £10,000 are not uncommon, with the record to date being some
£44,000 imposed on a take-away catering outlet, (later reduced on appeal to the Crown
Court) (Anonymous, 1992b; Anonymous, 1992¢). Even when offences are not proven,
as in the case of a hamburger outlet in Preston after the outbreak of food poisoning
caused by E. Coli (FSD, 1993e), the resultant bad publicity, (in that particular incident)

inevitably focused the minds of catering managers.
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The Food Safety Act 1990 contains enabling powers throughout, linked with the main
provisions to which they relate. The main enabling powers are contained in sections 16-
19 of the Act. Regulations already issued cover such topics as the registration of food
premises (Regulation, 1991b) and food irradiation (Regulation, 1990c,e). Section 16 of
the Act gives powers to issue regulations on food hygiene training. The 1992 - 1997
Conservative government committed itself to the wording regarding training, taken
within the EC Directive on the Hygiene of Foodstuffs (DOH, 1993b), an approach that
was introduced into legislation in September 1995. Training is an important element of

the defence of due diligence identified in section 21 of the Act.

The concept of Due Diligence and all Reasonable Precautions lies at the heart of the
Act, and examples can be seen of this defence in other statutes, such as section 24 of the
Trades Description Act 1968. It was because absolute or strict liability offences are
anathema to most lawyers, since they are regarded as oppressive, that the concept of

due diligence was introduced into food safety law (Roberts, 1994).

It is an hotelier’s responsibility to ensure that a safe and efficient system of food
handling exists and that all reasonable precautions are taken to avoid food contamination
during handling. Hoteliers have little to fear from food safety law if they can show that
the due diligence system is effective in operation, and that it can withstand the critical
scrutiny of the enforcement authorities. The type of due diligence system in an

establishment must be geared to the size and type of the particular operation.

The objective contained within section 21 of the Food Safety Act was to modernise the
system of defences and bring it into line with other consumer protection legislation. In
legal terms, offences of absolute liability are employed in trading legislation. Similarly, it
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would be virtually impossible to secure a conviction if the prosecutor were obliged to
prove guilty intent in every case. However, ever aware that absolute liability could bear
down harshly on traders, a series of statutory defences has been introduced over the
years which would, subject to proof that the criteria in each case had been fulfilled,
enable a court to acquit a trader, even though an offence had been committed. Statutory
defences have evolved over time, and the Food Safety Act 1990 (Act, 1990a) brought

those relating to food offences up to date.

Such a defence can be extended to persons who neither prepare nor import the food,
and who are accused under sections 8, 14 or 15. Within this offence, the objective is to
place responsibility for the quality and safety of food upon those persons who have the

greatest influence over the product.

Nobody can escape conviction simply by producing a warranty from a supplier. There is,
however, a difference between guarantees and written assurances from supplers. It is
the duty of a food business to seek written statements from suppliers that the products
being supplied comply with all legal requirements. Such assurances are an essential first
step in the establishment of a due diligence system, but are not warranties as defined
within the Food Act 1984 (Act, 1984). Such assurances should not go beyond the

competence of the supplier.

The burden of proof rests with the defendant. While there is no requirement for a due
diligence system, it is, however, recommended good practice that every food business
should establish and maintain an adequate due diligence system. A control system which
is not written down, and not recorded, creates great difficulties of proof in court, no

matter how comprehensive it may be.
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While the decision of the courts cannot be predicted, case law on due diligence under
other consumer protection legislation provides some clues. First, past experience has
shown that the courts have expected defendants to prove that they have actively taken
some steps. The amount of checking necessary has depended on the size and nature of
the business. It was not until 1994, some three years after the Food Safety Act came into
force, that a law report was published on the due diligence defence, namely Carrick
District Council v Taunton Vale Meat Traders Ltd 1994 (Food Hygiene Briefing, 1994).
The case reached the High Court in London. The key point in this decision was that the
company relied on a meat inspector’s inspection without having a separate system of
checking. The court found that the company’s claim of due diligence was proven. While
going against the trend of previous case law on due diligence, this decision may also
affect an officer’s willingness to give specific advice to caterers, since such willingness

to give advice may eventually be used in a due diligence case.

The development of quality control systems to satisfy the test of due diligence will
probably be one main consequence of the Food Safety Act 1990. Businesses are likely to
pay greater attention to the quality of their supplies and to the quality control systems of
their suppliers. If so, enforcement officers will need to do the same, and this diligence
could have significant effects. Interestingly, there is a case in which the food
manufacturers and distributors in question had obtained British Standard 5750 - Quality
Management Systems (now referred to as ISO9000 series, the European equivalent
being EN29000), yet were still not successful in claiming a due diligence defence in a
prosecution on a food safety matter (Anonymous, 1992&). The court, in treating a case

which introduces the concept of due diligence, is trying to balance the interests of the
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consumer against the business. What is being considered by the court is not the whole
system but rather the element that relates to the offence in question. All too often the

courts lean significantly towards the consumer, thus making the claim of a due diligence

defence extremely difficult.

Food Hygiene Regulations

Whereas the Food Safety Act 1990 is a relatively recent issue within the topic of Food

legislation, other related regulations have a much longer history.

A central plank of food safety law, up to September 1995, was contained within the
Food Hygiene General Regulations 1970, as amended, which applied to all- food
premises (Regulation, 1970, 1990d, 1991c). These regulations were reviewed and
consolidated in 1995 with the implementation of the EC Directive on the Hygiene of

Foodstuffs, under the DOH’s copy out principle.

An examination of the 1970 regulations shows them to be non-specific, in using words
such as “sufficient”, “suitable” and “adequate”, (not dissimilar from the Directive on the
Hygiene of Foodstuffs). Both the 1970 and 1995 regulations relate to premises and
equipment, food handling practices, personal hygiene, construction, repair and
maintenance of premises, water supply and washing facilities, waste disposal and
temperature control of certain foods. There is a clear link between the 1990 Act and the
1995 regulations; a breach of these latter regulations could result in the enforcement

authorities’ taking action.

As part of its proposals for the implementation of the EC Food Hygiene Directive, the

UK Government issued the Food Safety (General Food Hygiene) Regulations 1995
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(Regulation, 1995a). These regulations apply equally to England, Wales and Scotland,
and repeal the bulk of the existing sets of regulations. The only exceptions are those

requirements relating to temperature control, which will be discussed later in this

section.

The layout of the regulations follows that of the EC Food Hygiene Directive very

closely.

The definition of terms, such as food business and hygiene, are included in Regulation 2
and illustrate that the regulations cover both private and public businesses. In terms of
application, these stipulations do not apply to those food businesses that are covered by
rules made under “vertical” directives. However, the training requirement of these

regulations applies if the “vertical” regulation contains no such training condition.

There is a general requirement in regulation 4 that proprietors of food businesses should
ensure that all food handling operations are carried out in a hygienic manner. The
following regulation goes on to give details necessary to the structure of the premises, (a

link here being made with the schedules within the regulations).

Subsequent regulations require the identification and control of potential food hazards
based on the principles set out in Schedule 2, thus introducing the principles of hazard
analysis critical control point (HACCP). Provided within the legislation is the need for
food handlers suffering from certain infections to notify the appropriate local authority.
In this respect, it is unchanged from tﬁe similar requirement in the existing legislation.
Contravention of the regulations can incur in some cases a fine (unlimited), or
imprisonment for not more than two years, or both. A final point to note is that the

enforcement authorities must have due regard to any relevant Industry Guide to Good
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Hygiene Practice when enforcing these regulations, a topic that has already been

introduced in chapter three.

Temperature control, while not included in the just discussed regulations, also has a long
history of development in the UK. The Food Hygiene (Amendment) Regulations 1990
took effect on 1 April 1991 and specified temperature controls for certain foods
(Regulation, 1990d). Further amending regulations, the Food Hygiene (Amendment)
Regulations 1991, came into force on 5 July 1991(Regulation, 1991c). Similar
temperature controls apply to foods in transit and to catering operations using
temporary or mobile facilities, as covered in the Food Hygiene Market Stalls and
Delivery Vehicles Regulations 1966 (Regulation,1966). The amendments produced a
complex set of controls for storage temperatures of prepared foods. Foods defined
within the regulations were divided into categories, some of which had to be kept at 8°C
or less and some that were to be kept at 5°C or colder. Many regarded this approach as

creating a temperature jungle.

Further to these amendments, on 23 February 1993 the UK government announced
(DOH, 1993b) its intention to review statutory temperature controls, in order to identify
how they might be simplified and rationalised without compromising public health. It
considered options, looking both at domestic legislation and legislation that resulted
from European Community directives or international agreements. The Government
issued proposals on thié subject for public consultation in October 1993 (DOH, 1993d),
and the results of the consultation were made available in the Spring of 1994. In essence,
the outcome of the discussions was that the two tier temperature control system would

be abandoned and a single temperature requirement of 8°C would be introduced in
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September 1995. Such a temperature contrasts with France’s 3°C and the Netherlands’
7°C. It is this inconsistency in temperature control within member states that will
eventually have to be resolved on a European-wide basis. This discrepancy also means
that the UK’s 8°C within the 1995 regulations may be subject to change in the medium

term, although it can be argued that this anomaly should be regarded as a subsidiarity

issue.

When the British Government initially issued the Food Safety (General Food Hygiene)
Regulations 1995, it omitted to include reference to temperature control provisions, as
these were still under consideration by the European Commission (Regulation, 1995a).
The standard period for the European Commission to consider these temperature
control provisions expired in August 1995 and so the regulations were made on 23
August, and came into force on 15 September 1995, the same day as the Food Safety
(General Food Hygiene) Regulations 1995 (Regulation, 1995a). These regulations
implement paragraphs 4 and 5 of chapter 9 of the Annexe to the Food Hygiene Directive
issued in June 1993, as well as containing certain national provisions relating to food
temperature control (EC Commission, 1993a). The regulations are divided into four
parts, with some requirements applying to England and Wales and others applying to

Scotland.

The Regulations, in so much as they apply to all stages of food production, except
primary production and fishery products, still contain differences between the vertical or

product specific directives and the horizontal or industry wide directives.

Food which needs to be kept chilled, because it is likely to support the growth of

pathogenic micro-organisms or the formation of toxins, is required to be kept either at
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or below 8°C. This stipulation does not apply to mail order food, which is subject to a

separate offence within these regulations. There are certain exemptions to this general

requirement.

A provision can be introduced which allows for the upward variation of the standard
temperature of 8°C in appropriate circumstances. Any such variation must, however, be
based on a well-founded scientific assessment of the safety of the food at the new

temperature, (the relevant code of practice helps define what is meant by well-founded

scientific assessment).

Other parts of the legislation allow for chill holding tolerance periods, and state that
there are defences that relate to the tolerance periods for which food may be held
outside temperature control. For instance, it is not an offence to keep food for service or
on display for sale for a period of less than four hours and above the 8°C temperature
requirement. It is, however, not allowable for such food to be displayed on more than
one occasion. Equally, if food has been transferred to a vehicle, or there has been a

temporary breakdown of equipment, it is again a defence to keep food above the 8°C

temperature ceiling.

Hot holding requirements are also referred to, and the legislation notes that food that
has been cooked or reheated should not be kept below 63°C. This stipulation is in order
to control the growth of pathogenic micro-organisms or the formation of toxins. There
are defences which allow for downward variation of this minimum 63°C temperature in

appropriate circumstances, and for a tolerance period of two hours.

Regulation 10 adds a new general temperature control requirement which prohibits

keeping perishable foodstuffs at temperatures which could result in a risk to health. For
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instance, even if food is kept at or below 8°C, there still could be a breach of food safety
legislation under this general requirement contained within Regulation 10. High risk

food processes, such as sous vide would presumably be covered by this requirement.

Different requirements apply in Scotland and these are covered in Regulation 13 - 16.
They re-enact, with minor and drafting modifications, the food temperature control

requirements previously contained in the Food Hygiene Scotland Regulations 1959.

1990 (Regulation, 1959).

Unlike previous food temperature control regulations, these regulations do not list
specific foods which should be held under temperature control conditions. The
businesses themselves need to consider which food needs to be held under temperature
control. There is a clear link between these regulations and the Food Safety (General
Food Hygiene) Regulations 1995 and the topic of hazard analysis (Regulation, 1995a).
The temperature control requirements should be understood in the general context of
the hazard analysis requirement contained in Regulation 4 of the Food Safety (General

Food Hygiene) Regulations 1995.

Some other aspects of food legislation

In addition to the mainly food safety measures just mentioned, a range of additional
legislation has also been introduced, or is about to be introduced, all of which has
implications for the food service industry, (see, Thomas, 1993 on food premises
registration). Whereas such legislation is treated separately in the UK, such a division is

not so clear cut within other member states.
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The MAFF issued guidelines on voluntary nutrition labelling issued in 1987, and revised
in 1988, which take into account the Codex Alimentarius Commission’s guidelines on
the subject (Anonymous, 1992¢), and have now been overtaken by the EU Directive of
24 September 1990 on Nutrition Labelling for Foodstuffs (Morris, 1991). These changes
have seen a move away from compositional standards. The complex topic of nutrition
labelling became considerably clearer in 1994 with the issue by the Ministry of
Agriculture Fisheries and Food (MAFF) of revised guidelines. The Directive, as
adopted, applies to all foods delivered as such to the ultimate consumer and foods
supplied to catering establishments. It will remain voluntary except in those cases where
a nutrition claim is made. Before the Directive only a few member states (UK, Germany,
Denmark and the Netherlands) had any sort of nutrition labelling system in place and

problems did arise, as identified by Saunders (1991).

A regulation entitled Food Labelling (Amendment) Regulation 1994 came into effect on
1 March 1995 (MAFF, 1993b), and provided manufacturers with a standard mandatory
format for labelling. The relevance of this stipulation to the hotel industry is that the UK
Government does not believe it would be appropriate to impose the full requirements on
caterers, since it would be largely impractical for them to give information in the form
the directive requires. The central objective of these amendment regulations is to help
consumers compare the nutritional content of different foods, and make informed
choices as to their purchase. In addition, they will help industry in providing standard
rules on product labelling. They will be, however, of limited relevance to non-pre-
packed food sold at a catering establishment, a point identified under 37(5) of the 1984

regulations (within regulation five of the 1994 Regulations). Non-pre-packed food sold
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at a catering establishment does not need to carry any nutrition labelling, even if a claim

is made.

Food Labelling regulations date from 1984 and have often been amended in accordance
with legislation at the European Union level. During 1994, MAFF issued draft
regulations in order to consolidate legislation on this topic. They were implemented in
1996. The central aim of this consolidation exercise was to produce regulations that
were clear and understandable. The proposals sought to move away from the term
immediate consumption, and focus on food sold specifically in catering establishments.
A considerable amount of work has also been done by the Food Advisory Committee in
its published review of food labelling. Furthermore, there has been consultation by the
Food Advisory Committee(FAC) on the use of graphical representations of nutritional
information (MAFF, 1993c; Thomas, 1992), along with the UK Government’s response
to the FAC on consumer research, undertaken by the National Coﬂsumer Council, on
consumers’ views on food labelling in catering establishments (MAFF, 1993d). A
concise summary of this National Consumer Council research is contained in an article
by Clarke (1993). It is likely that the trend for the future can be predicted from the USA,
where compulsory labelling in some detail is required (Smith and Drandfield, 1991).

Such an attitude may influence legislation within the European Union.

The UK: A European Perspective

A significant issue for the UK Catering Industry in September 1995 was the
implementation of this EU Directive on the Hygiene of Foodstuffs, the regulations being

brought into force 12 months later. During February of that year, the Department of
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Health (DOH) circulated to interested parties a major consultation document covering

three main areas:
1. the Food Safety (General Food Hygiene) Regulations 1995,
2. arevision of the Food Safety Act Code of Practice No 9, and

3. a draft template on the development of voluntary Industry Guides to Good Hygiene

Practice (DOH, 19934).

The implementing regulations in September of that year followed closely the EU
Directive on the Hygiene of Foodstuffs, and in effect repealed the bulk of the 11
regulations in force up to 1995. A single set of general food hygieﬁe regulations was
made for England, Wales and Scotland for the first time. Provisions on food temperature
controls were also implemented within these regulations, as a result of a DOH

consultation exercise in October 1993.

Following the 1995 regulations, for the first time in UK catering law there is a general
requirement for the training of food handlers in food hygiene. Prior to 1995, there had
been much discussion over food hygiene training, and many major companies had
already detailed policies on this topic. Equally, it was considered by these companies
that food hygiene training was an important element in the defence of due diligence
identified in Section 21 of the Food Safety Act 1990. An indication of what is now
regarded as recommended practice can be seen in the revised Code of Practice No 9 on

Food Hygiene Inspections, published in 1994 (DOH, 1992a; 1992b).

Another aspect new to UK catering law, and identified in the regulations, was the duty

of food businesses to identify and control potential food hazards. Whereas such an
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approach is similar to Hazard Analysis and Critical Control Point (HACCP), it does not
require a fully-documented system. This requirement for a modified approach to
HACCP led to the development of Assured Safe Catering (ASC) (HMSO, 1993) in the
UK. ASC was developed within the catering working group at the Campden Food and
Drink Research Association, with the co-operation of both the Department of Health
and the Ministry of Agriculture, Fisheries and Food. It should be regarded as an
effective response in most catering units to the requirements of the directive. ASC
provides a framework for the proprietor of a catering establishment to assess, control
and monitor hygiene standards. It involves looking at the catering operation in sequence
from the selection of ingredients right through to the service of food to the customer. It
identifies any hazards that need to be controlled in order for the food to be safe, and
helps prevent, rather than cure, safety problems. Whereas HACCP proceeds on an
individual food basis, identifying specific critical control points, ASC identifies generic
critical control points. Consideration of schedule two of the 1995 regulations shows an
emphasis on activities crucial to food safety. This schedule requires an analysis of the
potential food hazards in a food business operation. Following on from this analysis,
there is a need to identify points in the operation where food hazards may occur. Critical
points within the system with respect to food safety should be identified, and correct
monitoring procedures should be used within the operation. Again, this topic is
discussed in more detail within Code of Practice No 9 and should be read in conjunction
with the DOH’s Assured Safe Catering document. In general terms, the degree of
sophistication contained within the control system should be related to the size and

nature of the business.
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The final new aspect of the 1995 regulations was that food authorities are required to
give due consideration to relevant UK or EU voluntary Industry Guides to Good
Hygiene Practice. The importance of these guides is that they help in a consistent
application of food safety law, irrespective of the industry sector. A template, or
formula, was published by the DOH. If any UK guides are to have official government
recognition, they will be subject to scrutiny from a advisory panel, comprising
representatives from industry, consumers and enforcers. The panel is chaired by a senior
civil servant. The DOH provides the co-ordination point between business sectors in the
UK on this issue. Otherwise, of course, this development could lead to a proliferation of
documents (Joint Hospitality Industry Congress, 1994). The DOH has taken a clear
responsibility on this matter by providing advice on the compilation of these guides, as
well as on their aim, scope, structure, status and development procedures. As for
hygiene standards, these guides introduce an element of flexibility into a wide and
diverse catering industry. One important question is the status of these guides. Because
of the recognition process, they can be used with confidence as a practical vade mecum
for compliance with relevant regulations. It would always remain open to industry to
display compliance with the objectives of the regulations by means other than those set

out in the guides.
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Germany

Background

The western part of the united Germany is divided into nine Bundersldnder with the
eastern Bundersland divided for geographical purposes. Two ministries have general

responsibility for matters of food law enforcement:
e The Ministry of Health, and
e The Ministry of Nutrition, Agriculture and Forestry.

The principal aims of food law in Germany have been the same since the first
codification in 1879:- the protection of human health and the protection of the general

public against misleading practices (Agra Europe, 1992).

It was in 1958 that the German food éode was established within the framework of the
first food legislation reform after World War II. The approach to food law in Germany is
that it contains general prohibitions backed up with practical provisions contained within
a code. The German Food Code Commission identifies criteria for evaluating the
composition and properties of given foods, or food groups, and combines them to form

guiding principles that, on publication, constitute the German Food Code.

Food law in Germany is a complicated network of hundreds of acts and decrees with
interconnections to many other areas of legislation. The main act is the Lebensmittel -
und Bedarfsgegenstandegesetz of 15 August 1974 which covers tobacco, cosmetic
products and consumer goods (Act,1974b). This law on Foods and Commodities, 15
August 1974 maintains the Food Code Commission (Act, 1974a). The foundations of

this approach are expert opinions containing the views of all parties involved in the food
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trade. The guiding principles are published by the Federal Minister for Health, acting in
agreement with other Ministers, and are based on the work of a range of expert
committees (Deutsches Lebensmittelbuch,1992). The Bund fiir Lebensmittelrecht und
Lebensmittelkunde (BLL) represents the food industry and works with the government
in the preparation of both food law and standards. The BLL produces guidelines,

definitions etc., which are accepted as self-regulatory by government.

Enforcement

It is the Veterinary Office within the Bunderslinder which carries out the policies of the
two ministries, the head of the department being the Veterinary Doctor. The control of
food safety is under the direction of veterinarians, and a significant element of their
training focuses on food hygiene. Within this office, one section is devoted to Food
Control (WHO,1988).The food control section enforces all food quality, labelling, safety
and hygiene legislation in all sectors of the trade, and inspection is required to be
undertaken by trained personnel. If there is a danger of delay, police officers are also
regarded as authorised officers in enforcing food law, a clear difference from the UK
and a number of other European Countries, where police officers do not have such
powers. The food control section handles all routine inspections, sampling and

investigations.
A full inspection includes the enforcement of all legislation governing:
e the hygiene of food preparation, storage, display and sale areas, and personnel, and

e the safety, quality and labelling of all food and other products, and substances that

come into contact with the body in daily life.
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In short, this one department enforces all legislation concerning food from producer to
consumer. The only aspect outside its control is the trading standards issue of weights
and measures (LACOTS,1989). Enforcement officers are allowed to enter premises,
close them down if necessary, seize, detain and dispose, inspect and sample ingredients
during normal working hours. Outside these times, they are allowed to enter if there is
an immediate danger to health. There is an obligation to permit entry by these officers
and to cooperate in their investigations. In particular, personnel should obey the
inspector’s instructions to indicate the relevant rooms, equipment and apparatus, to
open rooms and containers and to facilitate the taking of samples. All restaurants and
similar establishments where food is prepared and sold for human consumption must be
licensed, (a significant distinction from the UK), by another department. However, the
veterinary office can veto the granting of that licence. This veto can be exercised, if from
the inspection of the plans and arrangements, the hygiene requirements will not be met
(Wittekindt, 1991). Another aspect to the food enforcement service in Germany is that it

actively uses the media if it does not gain the co-operation it requires.

Principal Food Legislation

Foodstuffs and Commodities Act 1974 as amended

A framework Act governing purity of foods and commodities is contained within the
Act of 1974 (Act, 1974b), entitled An Act to Record and Clarify the Law on Trade in
Foodstuffs, Tobacco Products, Cosmetics and certain necessities. This Act was
amended in 1990, 1991 and 1992 in order to comply with EU Legislation. It now

provides that any foodstuff produced and marketed legally in another member state may
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be imported into Germany, even if it does not meet the requirements laid down under

German law.

Foodstuffs within German law are defined as substances which are intended for human
consumption in an unchanged or prepared state. Equally, the coatings and casings of
foodstuffs that are intended to be consumed, or might be consumed, are also regarded as

foodstuffs.

The Act also encompasses additives, and defines them as substances that are added to
foodstuffs to influence their characteristics or to obtain specific properties or effects.
The Federal Minister of Health is empowered to include further substances within the
definition of an additive. In this respect the Minister is supported by expert judgement
and, in some cases, is required to accept the additive, if required, by the EU. The
definitions are further extended by the term mecessities, and include articles that may
come into contact with foodstuffs e.g., cling film. Consumers comprise not only
individuals that use foodstuffs and necessities for their personal use, but also restaurants

and other commercial catering outlets.

Offences under the 1974 act with respect to foodstuffs can be considered under four

areas:

Protection of health,

Additives and labelling,

Protection against deception and fraud, and

Trade in necessities.
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It is prohibited to produce or treat foodstuffs in such a manner that their consumption
constitutes a danger to health. In this respect, the Federal Minister can make regulations
to prohibit or restrict the use of certain substances, articles and processes. The Minister

may also place requirements on the producer, processor or marketer of certain

foodstuffs.

Focusing specifically on hygiene specifications, regulations can be issued that prevent
decomposition or other disadvantageous effects on foodstuffs. Specifically, these rules
cover micro-organisms, contamination, odours, temperature, treatment or pre-
preparation processes. Authority for these regulations can be transferred to the county

regions or Linder, thereby indicating a decentralisation of power.

The general requirement in terms of additives is that in order to be allowable they should
be on the permitted list. The key condition for what is permitted is taken with due
reference to technological, nutritional and dietetic factors, and the protection of the
consumer. Regulations are also issued with respect to the maximum quantities of
additives permitted, their reactions within the product and their purity criteria. The

production, treatment and marketing of additives are also controlled.

There is a requirement to use proper labelling when using additives, and the manner in
which they are declared is regulated. In recent years, milk and meat substitutes have
been introduced into German superstores with an application, flavour and appearance
similar to real milk and meat products, while differing in composition. They contain
animal and vegetable additives, e.g. soya bean, that can be regarded as an acknowledged
substitute for meat or milk. Until 1989, no vegetable fats were permitted in dairy
products. The meat regulation did not allow the production of meat products with soya
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bean proteins. The addition of other vegetables, such as potatoes or greens, was also not

permitted.

In continuation of the Cassis de Dijon judgement, (discussed in chapter three), the
German regulation concerning the production of meat and milk products was annulled,
the prevailing view being that the consumer could be protected by using a distinctive
labelling of products. This new stipulation implied that substitutes could now be issued
in Germany if produced according to the labelling requirements. The new rule does not
allow substitutes to carry the name as the equivalent cheese, butter or yoghurt, since
they are only allowed for the real products. A similar regulation still has to be

established for meat products. The name soya bean sausage is forbidden.

Food labelling requirements are set out in the lebensmittel-kennzeichnungsverordnung,
as amended. A fifth amendment was debated in 1992 (Euromonitor, 1993). Recently,
harmonisation has been enacted in areas of EU legislation, including additives, articles in

contact with foodstuffs and foods for particular nutritional uses (Euromonitor, 1993).

A comparison in German law can be made with section 14 of the Food Safety Act 1990,
in terms of nature, substance and quality. German food law creates the concept that the
purchaser is entitled to buy food based on the name and description of the product.
Hence, a steaklette would imply a small steak (LACOTS, 1990). Misleading
presentation, designation, declaration or advertising is not permitted. It is prohibited to
market foodstuffs that are unfit for human consumption or that have been adulterated.
Also banned are foodstuffs whose appearance gives the impression that their properties
are better than they really are. Detailed provisions are available in terms of labelling in
order to protect against deception. The packaging should have specific information as to

126



the contents, producer or whoever markets the product. The date of manufacture and

shelf life should also be given, along with the required storage conditions (Bohl,1991).

Necessities with respect to German Food Law include materials and articles in contact
with food. Such items should not contain toxic substances which would migrate into the
foodstuffs or their surfaces, except for technically unavoidable quantities that are
unobjectionable from health, odour and flavour aspects. Authorisation is required to use
specific substances within these materials, either individually, in groups or in mixtures.

Both maximum quantities and purity criteria are prescribed.

Enforcement personnel are authorised to take or demand representative samples of their
choice for the purpose of examination. The sampling activities of the service are the
result of a planned programme, and minimum sampling rates are stipulated by statute.
Thus, enforcement practices in these respects differ from those of the UK. For a given
geographical area, this requirement is based on a certain number of samples of food per
1000 of population. Further monitoring programmes are drawn up by the analyst. All
sampling is programmed by laboratory staff on a quarterly basis with regard to the legal
minimum samples required. All results are published, and hence available to the public at

Jarge (LACOTS,1990).

The department or any enforcement officer can impose an administrative fine up to a
certain level, as indeed can the courts. A penalty of 3 years (maximum) imprisonment, in
certain circumstances, can also be handed down if a breach of the regulations is proven.
Fines of up to 25,000DM can be levied. The enforcement officer has considerable
discretion over what penalty can be imposed and as to who is considered responsible. In
terms of the penalty procedure, the format is standardised. In addition to fines, the
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offender is also charged any administrative costs. Minor objections are referred to the

courts. More serious matters are also referred to the courts and to the public prosecutor

(Act, 1974b).

Germany: An EU Perspective

The EU’s directive on the hygiene of foodstuffs is not dissimilar from a 1991 proposal
made by the Council Protecting Public Health (Rat zum Schutz der dffentlichen
Gesundheit). This proposal centred on the satisfactory state of food and the observance
of hygiene principles during the production, processing and issuing of food. The
directive contains many elements that are already part of today’s hygiene regulations in
some of the Lénder, and ﬁave also been components of the drafts for an uniform hygiene

regulation for all the Lander (Freidhof, 1991; Dauer, 1991).

All food businesses in Germany have to exercise a quality control system in their
operations in order to determine whether or not the established hygiene principles have
been followed, thereby ensuring that food corresponds with the statutory requirement
concerning the satisfactory nature of food. Businesses have to report to the authorities
about their control assurance procedures. Additionally, it has been determined that the
food control authorities have to regulate the businesses, and any deficiencies need to be
submitted in a written report by enforcement officers, with the resulting consequences

having to be followed up by the business.

The Food Hygiene Principles just mentioned apply to the whole food chain: cultivation,
harvest, processing, production, packaging, distribution and retail sale of food, the

central objective being the guarantee of satisfactory nature. In using the term “food
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hygiene”, actions are required to guarantee harmlessness, satisfactory nature and
suitability of food during all steps, from cultivation and production to the final
consumer. General hygiene regulations, product-specific hygiene regulations, as well as

guidelines regarding the type and range of self-control, have been established within the

German legislative system.

Such detailed requirements extend to the construction and equipment of the facilities
where food is handled. They include sanitary facilities, the water supply, effluent and
waste disposal. Finally, hygiene is regulated through the maintenance of buildings and
equipment, the cleaning and disinfection of buildings, and the storage and disposal of

wastage.

Every business is also required to establish a standard cleaning and disinfection
programme. The responsibility for hygiene has to be transferred to an identified
individual, who preferably controls the business and who must take responsibility for

production.

France

Background

The Ministry of Economy and Finance and the Ministry of Agriculture are jointly
responsible for food control services in France, covering all aspects of the food chain.
Control is centrally based and the degree of local autonomy is restricted. Control by
central government constitutes the essential difference between the French and UK
systems of enforcement. While there are considerable advantages in having a centrally

administered enforcement service, it is in practice not much better than the home
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authority principle operating in the UK. Such a devolvement of enforcement power
within the UK, through the home authority principle, tends to achieve the same levels of

consistency as the centrally controlled approach of the French system.

Control of food quality and hygiene in France is the responsibility of the Ministry of
Agriculture. The organisation of this Ministry, together with its duties and
responsibilities, are contained within the decree 87.38, of February 1987 (Euromonitor,
1993). The Ministry is specifically charged with the supervision of food supplies,
training and research. In effect, authority is given to the Ministry to introduce food
control regulations, set standards for production, prepare and display food

(Euromonitor,1993).

Quality and safety of other foods are principally the concern of the Direction Génfrale
de la Concurrence de la Consommation et de la Repression des Fraudes (DGCCREF).

Its work is mainly performed by two services of the directorate, namely:
1. the service for the prevention of fraud and control of quality, and
2. the veterinary food hygiene service.

Food of animal origin is the responsibility of the veterinary services, specifically with

regard to hygiene and quality.

The DGCCREF at national level is organised into three main services:-
1. consumer safety and quality,

2. free market competition, and

3. supervision of production and of markets.
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Sub-directorates deal with more specific areas (WHO,1988). The directorate is
principally concerned with enforcing legislation relating to food quality and safety. This
legislation is contained in the Act of 1 August 1905 (Act, 1905), which relates to fraud
and falsification, and the Act of 21 July 1983, which concerns the safety of consumers
(Act, 1983). DGCCRF responsibilities are the equivalent of the UK’s Trading Standards

Officers.

The Veterinary service is a directorate of the Ministry of Agriculture and has two basic

functions:
1. animal health, and
2. the hygiene of foodstuffs of animal origin.

Its general, organisational structure is similar to that of the DGCCRF (LACOTS,1990).
The service has a central directorate, with a chief and section heads, departmental
inspectorates and a network of departmental veterinary laboratories co-ordinated by a
central food hygiene laboratory. The departmental inspectorates were set up by a decree
of 31 March 1967, which demarcated divisions for the veterinary inspectorate in each
department of the country. There are four national laboratories, one of which specialises
in catering. The principal role of the service is to monitor and enforce good hygiene
practices at all stages of production, processing, storage, distribution, preparation and

service of high risk foods. It includes hotels and restaurants (Dehove, 1986).

Enforcement

The principal method of control is the inspection of premises. In setting priorities for

inspection frequency, the following criteria are used:
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e the inherent risk associated with a particular food or process,
e the effectiveness of food hygiene policies related to the relevant legislation,

e the size of the business, amount produced and the potential scale of the consequences

in case of a control breakdown, and

e whether the products are for the domestic or export markets. (Here an assessment is

made on the attitudes and capability of the operator, based on past history).

A system of registration is in operation in France which can be seen as an aid to the
planning of enforcement activities. Within one month of opening for business, operators
must inform the service as to the nature of the business, types of food involved, number
of meals and methods of production. Once the registration process is complete, the
premises are inspected and an assessment is made of their potential risk category.
Matters such as design, maintenance and cleanliness of premises, equipment and fittings,
personal hygiene facilities, level of management and housekeeping are all considered.
Premises are thereafter inspected on a flexible basis according to their risk category. Tt
would seem that the fundamental difference between France and the UK is that the latter
relies on the Codes of Practice issued under the Food Safety Act 1990 to guide the

enforcement authorities, whereas the former does not adopt such a informal approach.

Every year, in the summer, the food inspection service mounts an operation known as
“operation holiday food”, that is essentially an extension of the routine hygiene and
quality monitoring. Checks are made on all retail shops, including caterers and, in so
doing, it is possible to establish a measure of improvement or decline in overall

standards (Euromonitor, 1993).
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If products are recognised as being falsified, contaminated or toxic, the goods may be
seized and7 in some cases, without a court order. Officials may enter premises by day
and, occasionally by night, in order to investigate and report on any infringements of the
law. Enforcement officers have the power to request a court to mandate goods that

breach the legislation to be confiscated and destroyed at the cost of the sentenced person

(Act, 1905).

The legal enforcement system is similar to the Scottish method, whereby infringements
are formally reported to the Procurat, the equivalent of the Procurator Fiscal in
Scotland, who decides whether or not to prosecute. Whereas litigation is reserved for
serious cases, other routes may include advice or a written warning. Such sanctions are
similar to those operating in the UK. Where legal action is deemed necessary, the matter
is referred to the legal section of either the DGCCRF or the Veterinary Service, as

appropriate.

In addition to any fines incurred on conviction, the individual will be ordered to pay the
costs of any court reports, samples and analysis undertaken in order to investigate the
infringement. An inclusive amount of 175 French francs is set for each sample taken and

115 French francs for any investigation report.

Contravention of the 1905 Act is punishable with at least 3 months, and no longer than 2
years, imprisonment, and a fine of at least 1,000, and no more than 250,000, French
francs, or only one of these punishments. If the offence is considered an aggravating
offence, these “maximum” penalties can be doubled. The 1905 Act provides for the
publication of judgements in newspapers, and for the same information to be displayed
at the entrance to the business - not dissimilar from the UK situation. The judgement
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may be published in its entirety, or in extract form, with the costs being borne by the
convicted person. Where such an order is made, the size and type of the notice is
determined by the court. It is an offence to remove such a notice, which must be
displayed for no longer than 7 days. Furthermore, the obligatory health mark required by
some businesses can be withdrawn, effectively closing the premises (LACOTS,1990).
Without prejudice to the 1905 Act, infringements of the 1980 food hygiene regulations
can incur a fine of between 200 to 2,000 French francs, and a second offence could lead

to a sentence of between 10 days to 2 months imprisonment.
Principal Legislation

Law of 1° August 1905: Fraud and Attempted Fraud

Under the 1905 Act, the executive is empowered by virtue of article II (Act, 1905) to

issue decrees relating to:

e inspection and analysis,

e composition, labelling and advertising, and

o cleanliness of premises and the state of health of persons working on those premises.

These powers have allowed government, as of 1993, to issue over 100 regulations
relating to food products and conditions relating to sale. Regulations may also be made
by prefects and mayors concerning public order, safety and health, although they tend to

be guided by the relevant Ministry.

The 1905 Act makes it an offence for anyone to deceive, or attempt to deceive, a

contracting party by any means or procedure, either directly, or by an intermediary or
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third party. Regulations under this Act reduce the risk of unfair practices and protect the

consumer. The DGCCRF monitors products at all stages for falsification and deception.

Specifically the offences relate to:

o either the nature, type, origin, substantial qualities and composition of the product, or
e to the quantity of items or their identity, or
» to the suitability for use or their inherent risks in use.

These general offences are extended to cover aggravating practices, falsifications with
respect to contaminated foodstuffs and illegal detention. Aggravating practices are
described as those relating to goods that are dangerous to the health of human beings or
animals. They also include weights and measures offences and, if convicted under this
section, the penalties are doubled. Even if the falsification of foodstuffs is known to the
buyer or consumer, it is still an offence to display or sell falsified, contaminated or toxic
foodstuffs. This offence extends to the use of advertising or other promotional literature,
points covered in section 15 of the UK’s Food Safety Act 1990. If a business is found to
hold falsified, contaminated or toxic foodstuffs, the proprietor is also guilty of an

offence, described as illegal detention.

Law of 21 July 1983: Consumer Safety

The 1983 Act deals with product safety and obliges businesses to produce reliable
products and services (Act, 1983). Products and services must be sold or supplied
within the normal conditions of use, or in conditions that can reasonably be foreseen to
provide for a level of safety. Safety in these terms must be as can legitimately be
expected and must not be harmful to health. It is the Consumer Safety Commission that
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issues opinions for improving risk prevention as regards product or service safety.
Decrees of the Conseil d’ Etat are issued after taking into consideration the views of the
Consumer Safety Commission and can cover labelling and packaging, hygiene and
cleanliness. Products or services that do not comply with the provisions of this Act are
prohibited. Such products and services may only be put back on the market when the
Minister of Consumer Affairs deems that they have conformed with current regulations
(Dehove,1986). The Minister has the option to consult with the business proprietor and,

if necessary, with approved national consumer associations.

The central idea is therefore to make certain that either businesses take the necessary
measures to ensure their products or that services do not present any danger to
consumers. A proactive, as well as reactive, approach is taken by the directorate, as it is
concerned with preventative measures. Inspections are carried out on a routine basis and
control relies principally on sampling (LACOTS,1990). Nine categories of qualified
authorities are identified that are empowered to carry out examinations of products and
services. They have a statutory right of entry to premises and must follow clear
procedures at the examination stage. Results of investigations and proposals for
measures to be taken should be communicated to the state representative within the
departement and a decision made within 15 days. The case is communicated to the
relevant Minister in charge. There are provisions for action in the case of serious or
immediate danger to the public. The examining judge or court may, once infringements
have been referred to them, order a provisional suspension of the sale of the product or

service concerned. The option of appeal to a higher court is anticipated.
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Law of 26 September 1980: Food Hygiene Regulations

The principal regulation concerning food hygiene in catering establishments is contained
within the decree of 26 September 1980 (Regulation,1980). Whereas the text covers, in
broad terms, the same areas as the UK’s (amended) Food Hygiene General Regulations
1970 and the Food Hygiene General Regulations 1995 (Regulation, 1995a), it is

however considerably more prescriptive.

The regulation covers catering of all types, including mobile food counters and vending
machines, whether of a social or commercial character. The catering establishment has
to be registered within one month of opening, a requirement that was introduced into
French law some 11 years prior to similar regulations being introduced in the UK. The
registration must be renewed following any change of ownership and consequent upon

any significant alterations to the physical structure of the premises or any change of

equipment.

The main offence contained within the regulations is that premises must not constitute a
risk of rendering foodstuffs injurious to health. The regulations go on to identify various
features in the hygienic design of kitchens. Such aspects include requirements with
respect to floors, walls and ceilings and, in addition, the separation of certain food
processes to be carried out in areas distinctly allocated for the purpose. Both hot and
cold potable water needs to be provided, along with sufficient sanitary facilities for staff.
Article 10 states that the establishment must have one or more refrigerators, and Article
21 identifies the relevant temperature at which food must be maintained. For most food
categories the relevant temperature is +3°C, considerably lower than that required in

both the UK and the Netherlands. It would seem that these regulations have created a
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temperature labyrinth that ranges from +2°C for fish up to + 15°C for cooked pork,
meat products, cheeses with rind and eggs. A similar range of temperatures is identified
for frozen foods. Chapter V of the regulations covers hygiene requirements for mobile
food counters, and chapter VI is concerned with vending machines. Other requirements,
such as the cleaning, washing, and disinfection of floors at least once a day, confirm the
view that this is entirely prescriptive legislation. Finally, examples of this Napoleonic
approach include cold dishes that must be retrieved from the refrigerator less than one
hour prior to service to the customer. It would be interesting to speculate on how such

legislation can be effectively enforced.

Other Legislation

An opinion aimed at foodstuff professionals, relating to hygiene good practice
guidelines, was published on 24 November 1993. According to the provisions of the
1993 directive on the hygiene of foodstuffs, the Ministers in charge of Agriculture,
Consumer Affairs and Health, should encourage all organisations of foodstuff
professionals to establish hygiene good practice guidelines. These recommendations are
approved by the French Administration after obtaining the opinion of the Superior
Council for French Public Hygiene. They are also presented to the National Council for

Consumer Affairs. The approval of the guidelines is published in the Official Journal.

AFNOR, the French standards body, is now producing standards in the foodstuffs area.
Related activities include codes of practice on food safety and the development of
analysis methods. France publishes a positive list of additives which has to be approved

by the Conseil Supfrieur de I’'Hygiéne Publique de France. During the period 1991-
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1993, EU Ilegislation on additive use was implemented. It includes labelling rules for

both the wholesale and retail trade (Euromonitor, 1993; Act, 1990b).

France: A European Perspective

Clear differences have emerged in France’s approach, which takes a prescriptive stance
towards legislation, and Germany that relies heavily on codes of practice which have
legal force. Food legislation within France is the responsibility of more than one
government department, with the influence of the veterinary service also in evidence.

With an emphasis on sampling, a reactive, rather than proactive, approach is taken.
Denmark

Background

Food legislation in Denmark has a long history. A list of approved food colours was
issued by the Chief of the Copenhagen Police Force on 21 December 1836 - one of the
first positive lists of food additives in the world (WHO, 1988). Other regulations extend
further back in time to the end of the sixteenth century. The first general food law was
passed in 1903. Food matters in Denmark are the responsibility of two ministries,

namely:
e The Ministry of Agriculture, and
¢ The Ministry of Health.

The Danish Veterinary Service has a supervisory function regarding foodstuffs. Its

particular sphere of influence relates to microbiological issues. The Consumer- Agency,
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Forbrugerstyrelsen, is responsible for regulations concerning labelling, displaying,
advertising prices on foodstuffs and packaging. The organisation of food control is

identified in table 4.1 below.

Table 4.1 Organisation of Food Control in Denmark

inistry of Health Ministry of Agriculture Ministry of Fisheries
ational Food Agency, Danish Veterinary Service, Plant Directorate,
oodstuffs in general, Milk & milk products, Quality Control,
dditives, Egg & egg products, Exportsg | Fish Products,
etail trade. Meat etc, EEC control,
Domestic market & EEC. EEC directives.

The Food Act is within the purview of the Ministry of Health and the central
administrative tasks are dealt with by the National Food Agency. Under a 1992 decree,
the National Food Agency (NFA) for Foodstuffs is responsible for policy concerning the
sale and marketing of foodstuffs (Euromonitor, 1993). This policy also mncludes
legislation aimed at protecting the consumer from health risks and misleading claims
when purchasing a food product (Euromonitor, 1993). Whereas food control is
decentralised, the NFA provides an appeal procedure against municipality decisions.
Denmark has a decentralised food control system. The municipalities are responsible for
enforcing regulations for the retail sale of foodstuffs and delegate all or part of their
duties to local municipal food control units. Control and inspection are delegated to 278
municipal authorities which, in practice, have these duties carried out by municipal food
control units. There are 32 wnits that undertake inspections and take samples. The
inspectors are mostly veterinarians or locally trained technicians. As a rule, inspections

are carried out by the local food control units. Indeed, this practice is always the case at
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the retail level. The units deal only with food hygiene and compositional matters, and
qualified staff tend to be veterinarians (WHO,1988). Decisions made by the local
authorities against proprietors can be appealed to the National Food Agency, which has
the final administrative say in a number of areas. Decisions made by the National Food

Agency can, in turn, be appealed to the Ministry of Health, if the matter is of major

importance.

Enforcement

The enforcement officers ~ of the Food Inspection Unit within the area of the Local
Council have a statutory right of access to food premises. The officer has the power to
demand a wide range of information from the business proprietor and can request the
supply of samples free of charge. Any expenses incurred can be charged to the

proprietor concerned.

Food control in Denmark is financed by fees payable by the enterprises for approval,
inspection and control. The fee system differs somewhat from law to law. Regarding
Food Law, the approval fee is a one-off fee and is decided centrally. The inspection fee
is determined locally on the basis of the schedule for the control activity, so that control
is carried out as required. The inspection fee reflects the actual costs connected with the
control of individual enterprises, so that each business knows for what it is paying. This
approach encourages enterprises to improve their auto control. Thus well-run firms pay
less than those requiring much control. Furthermore, the size of the inspection fee
reflects the firm’s efficiency in these matters. If additional control is required, the
enterprises may be charged extra fees. Businesses may also be charged more for the

analysis of additional samples, etc.
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The officer is required to provide proof of identity. Any decisions of the supervising
authorities need to be communicated in writing and, if they include an order or a
prohibition, a time limit for compliance will be stated. In the case of serious violations,
the authority can lay down an immediate prohibition on the retail sale or food
preparation in question, with a time limit attached. An appeal procedure is available to

the proprietor.

The Act takes a prescriptive view of sampling, in so much as a plan for each
municipality is devised. The plan contains the number of units and their functions, with a
view to the effective utilisation of laboratory facilities in the area. This provision ensures
proper laboratory cover. Once approved by the Minister, it is binding on the Council. It
is the Minister of Environmental Protection who may make decisions on the nature and
extent of the control of food and drinking water, etc. to be carried out by the food
inspection units. Restaurants, on written request from the appropriate authority, may be
requested to supply samples free of charge, if a breach of the order is suspected. If the
samples are taken in connection with a routine sampling control, it is usual for a

payment to be made.

The control authorities have access to all buildings, premises or means of transport
where food is manufactured, stored, transported or handled. The authorities have the
right to obtain any kind of information regarding, for example, production processes,
raw material recipes, aécounts and other material which may be of importance for
control in earlier or later links of the distribution chain. In connection with approval,
inspection or other control activities, the authorities have the right to collect samples,

order the enterprises to have automated control, order the businesses to change
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production processes, prohibit sale or production, reduce the range of products,

confiscate illegal foodstuffs and have them destroyed.

Regulations issued according to the provisions of this act are punishable with a fine and /

or prison sentence of up to one year.
Principal Legislation

Food Act, 6 th June 1973

In 1973, food legislation was modernised and the various fields of legislation and
ministries / authorities were clearly defined. It was decided to maintain a general law, the
Food Act, which would cover the whole field, supplemented by a number of special laws
on certain foodstuffs. Today, there are eight laws administered by three ministries. In
1990, a law was adopted by the Danish Parliament authorising the Government to
establish the rules that were required for the implementation or application of
community laws, in cases where the Food Act or the special laws did not contain
adequate provisions. The foregoing laws are enabling acts, signifying that the majority of

rules are found in orders issued by the relevant minister (Fredsted et al, 1995).

Food products legislation is contained in a law of 1973, Levnedsmiddelloven, from
which further decrees and orders have been derived. The laws on food production and

sale are very detailed and are enforced by the inspection of outlets.

The 1973 Act applies as a minimum standard to which all foodstuffs must comply (Act,

1973). The Act itself is worded in broad terms and is merely a statement of intent, with
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the detail to be found in regulations made under the Act. The provisions within the Act

cover the following 5 main areas:

e designations of, and information about, food,

e packing and marking of pre-packed food,

e the composition and nutritive contents of food,

o the extent to which residues of pesticides, medicaments and other contaminants may

be found in food, and

o the sale of food which is assumed to have been exposed to radioactivity or pollution,
medical examination and other health control of persons who are occupied with the

treatment of food, and general staff hygiene in the food industry.
The purpose of the Food Act is threefold:
1. To protect consumers against health risks,
2. To protect consumers against deception, and
3. To ensure equal conditions for the trade.

The main emphasis of the law is placed on horizontal regulation i.e., one set of rules

covering all foodstuffs.

Section 12 deals with the principle that all food sold must be fit for human consumption.
The assumption here is that, if the food is to be used in the normal manner, it must not
cause disease or food poisoning; otherwise, it must be deemed to be unfit. Sections 13
and 14 cover the issues of additives and contaminants, and provide for ministers to issue

regulations on their nature, content and purity. In terms of the sale of food, persons who
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are sufferers or carriers of disease are banned from employment in the sale of food

(section 19).

Section 23 deals with the principle that the consumer must not be misled with regard to
the product in terms of its origin, time of manufacture, nature, quantity, composition,
treatment, qualities and effects. These requirements relate very closely to sections 14
and 15 of the UK’s Food Safety Act 1990. These Danish conditions contained within
Part 4 of the Act go into greater detail with respect to packaging and labelling, and the
information provided to the consumer - points addressed in the UK’s Food Labelling

Regulations.

The central part of the Act is that the production, sale or storage of foodstuffs are
prohibited, unless the authorities have given their permission. Danish legislation, within
section 34, provides for a system of registration or approval of retail food businesses by
local councils prior to their opening. In seeking approval, the local council may issue
orders or prohibitions so that the business complies with the requirements of the Act.

Approval must be sought again if there have been:

e important changes in the building,

e important changes in the arrangement of the concern, and

« important changes in the production or the range of products.

Thus, an authorisation is needed for premises, equipment and conditions for production
before manufacture or sale can take place. The rules apply to all stages from production

to retailing. All enterprises are subject to inspection by the control authorities. The local
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council has the option to withdraw approval if any of its requirements, particularly those

relating to hygiene, are not met.

Under the 1973 Act, section 42, one duty of the National Food Agency is to advise the
relevant minister, specifically the Ministry of Environmental Protection. This advice
could be on toxicology and food hygiene in general, or on chemical substances and

pollutants in food and drinking water.

On the 9 June 1993, an Act amending the 1973 Act on Foodstuffs etc was introduced
into Danish Law (Act, 1993). It allows for the relevant Minister to set an annual fee paid
by businesses, to meet all or part of the costs incurred by the authorities in their
supervision and inspection duties. This statutory fee can be extended to include what is

described as “any extraordinary supervision and analysis”.

Promulgation order on Retail Sale of Food Products 28 th March 1980

The. retail trade in food, including restaurants and vending machines, is subject to the
provisions of order 121, 28 March 1980. This particular Order covers retail sales,
including those pertaining to the preparation and serving of food products (Order,
1980). 1t is within the definitions of this Order, section 3, that restaurants, vending

machines and mobile food premises are specifically mentioned as coming under the

terms of the legislation.

Food may not be retailed without the written authority of the local authority. Approval
is also required on the layout of an establishment. The local supervising authority has the

power to state which food products and other goods may be sold and which food
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products may be prepared. If the details contained within the approval are not complied

with or are sub-standard in any way, approval to operate can be revoked.
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