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ABSTRACT

This study examines the politics of knowledge benefit-sharing within the re-
regulatory framework of the Trade-related Intellectual Property Rights (TRIPS)
Agreement which entered into force in 1995 under the auspices of the World
Trade Organisation (WTO). The thesis argues that TRIPS both represents a
mainstream legal mechanism for states and organisations to govern ideas
through trade, and is characterised by a commercial direction away from
multilateralism to bilateralism. In its post-implementation phase, this situation
has seen the strongest states and corporations consolidate extensive markets in
knowledge goods and services. Through analyses of the various levels of
international and national governance within the competitive knowledge
structure of international political economy (IPE), this study argues that the
politicisation of intellectual property has resulted in the dislocation of reciprocity
from its normative roots in fairness and trade equity. In conducting this enquiry
the research focuses on the political manifestations of intellectual property
consistent with long-standing epistemic considerations of reciprocity to test the
extent to which the intrinsic public good value of knowledge and its importance
to human societies can be reconciled with the privatisation of public forms of

knowledge related to discoveries and innovations.

This thesis draws on Becker’s virtue-theoretic model of reciprocity premised on
normative obligations to social life to ground its claim that an absence of
substantive reciprocal requirements capable of sustaining equivalent returns and
rewards is detrimental, both theoretically and practically, to the intrinsic socio-
cultural foundation and public good value of knowledge. The conceptual
framework of reciprocity defined and developed in this study challenges the
materialist controlling authority and proprietary ownership vested in intellectual
property law. A new conceptual approach proposed through reciprocity, and
provoked by on-going debates about IP recognition, knowledge protection,
access and distribution is advanced to counter strengthened and expanded IPRs.

Theories of knowledge and property drawn from political philosophies are
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employed to test whether reciprocity is sufficiently robust enough, or even
capable of, encompassing the gap between capital and applied science. This
thesis argues that hyper-capitalism at global, national and local levels,
accompanied by the boundless accumulation of technology, closes down
competition both compromising IP as private rights and the viability of their
governance. The political implications of the protection and enforcement of
private rights through IP is examined in two key chapters utilising empirical data
in relation to traditional knowledge (TK) and reciprocity; the first sets the
parameters of TK and the second explores aspects of Maori knowledge systems
and reciprocity directed at identifying national and local issues of significance to
the debates on IP governance. As a viable direction for knowledge governance
this thesis concludes that the gap between the re-regulatory trade framework of
intellectual property on the one hand, and reciprocity on the other, requires
closing to ameliorate the detrimental disruptions to democratic integrity, fairness
and trade equity for significant numbers of communities and peoples around the

world.
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CHAPTER ONE
INTRODUCTION: BACKGROUND AND BOUNDARIES

The seeds of this thesis were sown in the late 1970s on a cattle and maize farm in
rural Aotearoa/New Zealand. A personal interest in the politics of national and
international trade developed through years of experience as a fifty per cent property
owner exporting manufactured bull beef to the United States of America
predominately for the McDonald’s fast-food chain. By the mid-1980s, the farming
sector was haemorrhaging from falling commodity prices generated by a global
production over-supply and two oil price rise shocks. Combined with tariff and
subsidy cuts, introduced by successive governments to attract market competition,
on-going economic and social adjustments proved a painful experience for many. At
the level of the farm gate, salutary lessons were learnt about the political implications
of global trade with rational economic policies led by Anglo-American states and
corporations intensifying efforts to forge trading links through the application of
innovative knowledge-based technologies. These were highlighted by the
commercial profile and economic importance of intellectual property rights (IPRs) !

to trade.

Raising beef and growing corn using Monsanto chemicals on the paddocks of ‘liquid

gold’— as the maize crop was called by the seed marketers — drove home a

! For the purposes of this thesis ‘intellectual property rights’ (IPRs) is interchangeable with intellectual property
(IP), property rights or intangible rights. IPRs are defined as intangibles; they are images in the mind that may
eventually be produced as text, design, symbols and marks. Alternatively, they may be referred to in legal
language as incorporeal rights. Because of their intangible nature, IPRs are abstract objects, unlike natural objects
such as land, minerals or water. They reside in written formulae, new discoveries, inventions and secret business
information. Patents cover industrial property, layout of integrated circuit designs and new plant varieties, while
trademarks are a service mark for locating the origin of design by branding and naming the product type inclusive
of geographical indicators designating appellations of origin. Copyright is linked to 'natural rights' of ownership in
literary authorship and the creator's effort in artistic works or performance covering sound recordings and
broadcasting organisations. Intellectual property laws seek to provide a controlling and restraining device, not only
to cope with the introduction of new technology, but to prevent imitation or plagiarism and uphold and protect
original ideas for private benefactors from counterfeiting or piracy. See Firth, A. (1997). Perspectives on
Intellectual Property: The Pre-history and Development of Intellectual Property Systems, p. v. Trade secrets are
integral to intellectual property and commerce coming under the umbrella of a wide range of common-law
practices relating to various government statutes including trade commission policies, contractual agreements, fair
trade practices, patent and copyright policies. See Snapper, J. (1991). ‘The Uses and Justifications for the
Regulation of Intellectual Property’, Social Epistemology, 5 (1), p. 78.



compelling reminder of the escalating proprietary? nature of multinational branding
in the agri-business sector. While corporations were increasing their commercial
stake in patents and plant variety rights for shareholder profit, the highly rated
business value of trademarks and the increasing importance of trade secrets was
propelling the chemical, seed, pharmaceutical, and food industries into giant
monopolies. A similar picture was evident in other sectors such as entertainment,
tele-communications, computers and bio-technology where monopoly control and
substantial monetary returns were accumulating around ownership rights, licensing
fees and royalty revenues obtained from copyright. The farm experience is but one
illustration, and a small part of a large and complex story, characterising political
demands for new trade avenues. Behind the changes to the global and national
governance of IP were state and corporate influences which looked for new
knowledge in information age® technologies to accelerate the commercial profile of

rights and invite capital investment.

2 proprietary relationships around intellectual property are forged by the grant of a monopoly right for a set period
to safeguard the initial risk and uncertainty of capital investment in innovative ideas. The globalisation of
proprietary ownership intensified from the 1990s becoming consolidated in a capital base tied particularly to
patents that gave key corporations a competitive edge over business rivals. For an erudite discussion on the
proprietary role of corporate business see Drahos, P. (1996). A Philosophy of Intellectual Property, p. 204.
Proprietary clauses are defined in various legal statutes inclusive of entitlements, liberties and exclusions. In
response to economic demands, governments have also included articles covering powers-of-transfer and
immunities-from-divestiture, in order to foster competition and provide commercial protection for business. See
for example, Kramer, M. H. (1999). In the Realm of Legal and Moral Philosophy, p. 116.

% The constituent elements of the information age, in the view of Castells, are made up of three independent
processes linked to the commercialisation of knowledge. First, the technological revolution is represented as a
dominant new social structure built around the international capital value of theoretical knowledge. Second,
political restructuring central to neo-liberal strategies allowed for capitalist expansion premised on economic
wealth creation. Third, corporatisation and privatisation opened the way for markets to expand in the international
political economy. These three factors are representative of the political dimensions of the knowledge revolution.
See Castells, M. (2000). The Rise of the Network Society: The Information Age. Bell’s 1973 study of the
characteristics of post-industrial society preceded Castell’s well-laid out discussion of information and knowledge,
and sits comfortably with Stehr’s contention that information is assorted facts and opinions (inclusive of anecdotal
elements meaning it is often dismissed as unimportant), that rapidly become data when classified, patterned and
made to fit with assorted areas or schemes fundamental to the building blocks of knowledge. In contrast,
knowledge has a theoretical base making its production far more complex and time consuming demonstrated by
rigorous review processes including being “methodically sorted, categorised and judged”. See Stehr, N. (2001).
The Fragility of Modern Societies: Knowledge and Risk in the Information Age, p. 43 and pp. 106-109.
Distinctions between knowledge and information are also found in Toffler’s (1991). Powershift, chapter six,
‘Knowledge: A Wealth of Symbols’. While information is important to institutions and societies for short term
politico-economic manipulation, it is theoretical knowledge that is at the cutting edge of economic
competitiveness in advanced capitalist states. For an instructive discussion on knowledge and information and
IPRs see May, C. (2000). A Global Political Economy of Intellectual Property: The New Enclosures? pp. 4-8.



I. Background

From the mid-1990s the re-regulation of intellectual property (IP) consistent with
strengthened and expanded rights under market competition was posing a
significant challenge to the public ownership and control of knowledge. The political
implications arising from commercialisation* calls for an interrogation of IPRs and
the governing structures of capitalist trade around knowledge in terms of reciprocal
principles fundamental to benefit-sharing and trade equity. This thesis is a study of
the re-regulation of intellectual property effective from 1995 when GATT member
states signed the TRIPS (Trade-related Aspects of Intellectual Property Rights)
Agreement operational under the auspices of the newly created WTO (World Trade
Organisation). In examining the governing framework within which TRIPS is
institutionalised, it is necessary to move beyond the specific context of re-regulatory
trade rules to philosophical interpretations of knowledge and their relation to the
normative reciprocal justifications and long-standing social and cultural foundations
of IPRs as a public good. In May’s (2004) view, the public-regarding aspects of IP are
problematic because, although the public good is not completely missing from
TRIPS, it is subsumed by individual rights central to the normative justifications of
IP and its legitimate exercise.® This important concern does not detract from the
normative arguments of this thesis that reciprocity is vital to the fair and equitable
exchange of knowledge consistent with the standardisation of TRIPS, and relevant to
its trading role. In that context, both the normative justifications of IP based on
individual rights, and the value of trade to build strong reciprocal public good

communities of knowledge, are examined.

4 Commercialisation, in this study, refers to the strategic role of proprietary ownership to satisfy the market
demands of shareholder interests and capital value from investment portfolios in IPRs consistent with the
accumulation of knowledge technologies. Commercialisation is distinguished from commodification, the latter
seen as a more static and product-based process of industrial development, compared to the intense scale of
commercialisation concentrated in all sectors and cutting across multifarious industries within the political
economy, spanning not only products and ideas, but encompassing expanded global governing rules that give
controlling authority to business performance and legitimacy to implementation objectives.

% May, C. (2004). ‘Cosmopolitan Legalism Meets “Thin Community’: Problems in the Global Governance of
Intellectual Property’, Government and Opposition: An International Journal of Comparative Politics, 39 (3), p.
405.



There are two main strands to this thesis. One draws on virtue-theoretic principles of
reciprocity, conceptualised in chapter two, to advance a normative perspective
identifying the politicisation of IP as not just about individual rights, but also about
obligations within knowledge governance and trade that requires explanation in a
substantive theory of moral values. These values are present in political philosophy.
They are characterised by codes of conduct consistent with reciprocal national and
international commitments to social life, and are employed in this study to explain
the way IPRs have become detrimental to knowledge dissemination, and the access
and delivery of public good outcomes for large numbers of people. The other strand
investigates IPRs subsequent to their reorganisation in national law from the mid-
1990s and in conjunction with the remodelling of Anglo-American competition
policy to institute a commercial role for knowledge.® From this period, governments
were no longer merely granting individuals and organisations IP for set periods of
time to allow production to materialise, but IP had acquired an assigned political
role, reinforced by competitive bargains and material demands for increased profits
from trade in innovative ideas. TRIPS signatories, by virtue of their WTO status as
competing trading states, agreed not only to open markets to competition, but also to
adopt measures for the adequate and effective protection of IP as a means of
reducing distortions and impediments to international trade. In support of these
governing goals, an economic argument was made that competition assisted
reciprocity by “maintaining healthy inter-firm rivalry in markets, which itself is a

vital pre-condition for innovation and the timely adoption of new technologies”.”

The post-TRIPS period is especially significant because, for many states, the mid-
1990s had not only ushered in the re-regulation of IP, but had also seen the
consolidation of a phase of economic restructuring paralleled by public and private
demands for greater trade integration. This restructuring was dominated by varying
forms of capitalist enterprise models marked by the expanded principles of free trade

and the build-up of capital goods and assets in knowledge technologies (see for

® Braithwaite, J. and Drahos, P. (2000). Global Business Regulation, p. 215.

" Anderson, R. D. (2003). ‘Intellectual Property Rights, Competition Policy and International Trade: Reflections
on the Work of the WTO Working Group on the Interaction between Trade and Competition Policy’, in T.Cottier
and P. C. Mavroidis (eds), Intellectual Property: Trade, Competition and Sustainable Development, p. 237.



example, Robertson 1992; Cerny 2000). Both Drahos and Braithwaite (2002), argue it
was “the relentless global expansion of the IP systems rather than the individual
possession of an intellectual property right”® that posed the greatest threat to social
knowledge becoming a tour de force for a small number of firms to amass large IP
portfolios and establish a significant foothold over emerging technologies. A major
contention in much of the writing from scholars working in the area of IPRs reveals
concerns about an unequal balance in knowledge ownership and exchange
characterised by technological deficits and trade inequalities between rich and poor
states portending to real and potential sources of social and economic conflict (see for
example, Arup 2000; Braithwaite and Drahos 2002; Dutfield 2003; May 2000, 2002;
2003a, Sell 2003).

Other political issues linked to knowledge access, distribution and the impact of
unfair practices on states and trade viability are countenanced by protectionist
economic barriers including subsidies, tariffs and sanctions raising issues of trade
equity and reciprocal exchange in many areas of social and economic life, for
example, the provision of pharmaceuticals for the poor. For indigenous peoples and
minority populations in developed and developing states, the impact of TRIPS,
economic restructuring and trade protection is closely associated with efforts to gain
recognition for traditional knowledge® (TK) resources and to maintain and protect
access to possessions that have sustained the social structures and economic
livelihood of communities for centuries (see, for example, Brush 1993; Carmen and
Saldamando 1999; Correa 2000; Halewood 1999; Shiva 1997, 2001). Manek and
Lettington (2001) put it this way: the re-regulatory framework of TRIPS is consistent
with, and deeply entrenched in, the broad span of Western economic power that
over time and through political means has compromised the deep anthropological

and historical roots of collective notions of community associated with land and

8 Drahos, P. with (sic) Braithwaite, J. (2002). Information Feudalism, p. 5.

® The terms traditional knowledge, indigenous knowledge and indigenous peoples’ intellectual and cultural
property are used interchangeably. Halewood (1999) describes traditional knowledge as knowledge possessed by
indigenous and minority groups that is “collectively derived and held and holistic in nature, stressing the
interconnectedness of all things (as opposed to the archetype of Western reductionist scientific thinking and
knowledge), incrementally developed, and closely tied to the environment of the culture in which that knowledge
arises”. Halewood, M. (1999). ‘Indigenous and Local Knowledge in International Law: A Preface to Sui Generis
Intellectual Property Protection’, McGill Law Journal, (44), p. 959.



goods making it necessary for groups to seek redress.'’ In the context of governing
rules and the implementation of TRIPS, this study inquires into the impact and
political implications of key reciprocal exchange issues particularly in relation to

knowledge and indigenous groups.

I1. Research Questions

This thesis starts with the prima facie evidence that constellations of state and private
power use IPRs as strategic instruments of trade policy-making under the institution
of global governance." The central normative question is how reciprocity can inform
IPRs to produce significantly different outcomes in trade policies and practices
governing knowledge. From this an ancillary question arises over whether, under
TRIPS, knowledge is able to act as a catalyst for reciprocity between capital and
applied science. To address these questions, and link them to the hypotheses derived
from an analytical framework for reciprocity, set down in chapter two section five,
reciprocity is examined in light of tensions involving the imperatives of capital at the
intersection of trade equity. Correspondingly, the instrumental character of
governance in terms of the nature of disruptions to the long-standing public good
foundation of IP is explored. In examining the privatised and deregulated governing
frameworks of trade within which TRIPS is institutionalised, this study moves
beyond the specific legal context of IP, to the role of the state and the firm politicised
by particular interpretations of knowledge recognition and protection. Extensive
efforts to re-regulate IP, and subsequent to that in the post-implementation phase of
TRIPS, to ring-fence knowledge, as evidenced in the shift from multilateral to
bilateral agreements and private contract, is integral to understanding the dominant
political order of IP governance which has been structured for commercial purposes

to become a potent form of national and international strategic power.

10 Manek, M. and Lettington, R. (2001). ‘Indigenous Knowledge Rights Recognizing Alternative Worldviews’,
Cultural Survival Journal, 25 (4), p. 8.

1 Governance is the task of managing complex societies involving the coordination of many public and private
sector bodies. Government is only one actor, and not always the leading one, in governance. Global governance is
distinct from government and governance operating to apply effective institutional rules for trade and other
categories bound by IPE imperatives that, in terms of IPRs, function outside the conventional area of state politics,
but are informed by states in consensually agreed upon governing regulations to mediate global interaction. For
one of many commentaries on global governance see Koenig-Archibugi, M. (2002). ‘Mapping Global
Governance’, in D. Held and A. McGrew (eds), Governing Globalization: Power, Authority and Global
Governance.



The core commercial tenet of market-led economic growth from the mid-1980s was
based on the ideological assumption that IP, goods and capital would be most
efficient if unimpeded by regulation. The apparent contradiction between economic
deregulation, attributed in state restructuring and demands for free trade and open
competition, is ironically revealed in international pressure for a re-regulatory
framework around IP that brought with it significant market implications for trade
reciprocity. As Shaw (2003) observes, the altered political landscape made salient by
state-led privatisation and deregulation means that we ought to theorise about the
governance of knowledge in a radically different way. No longer can we accept
assumptions about international politics that view the capture of the state or the
establishment of benign forms of global governance as sufficient enough to drive our

primary research motivation.!?

It is apparent that at the interface between re-regulation under TRIPS, and global
governance rules, lie key legal and economic areas of trade that interrupt reciprocity
and detract from democratic accountability. The problem stems from the limitations
of global governance theory to act as a reliable guide to uphold obligations of public
good practise and foster policies based on the norm of reciprocity substantiated by
trade equity and fairness. The post-implementation phase of TRIPS is analysed to
evaluate whether the norms associated with reciprocity, such as most-favoured
nation status and national treatment and including trade competition rules and
regulations, can then shift knowledge away from its current commercial trajectory
under which access to knowledge privileges and gives authority to some, over
others, in its governing arrangements. The issue in other words, is whether
reciprocity can play a role in the governance of IPRs to consolidate democratic
practices. The political attention in this study is focused on critiquing the inter-
relationships between assemblages of global trading power and the interests that

perpetuate and sustain private authority.® In addressing the political proposals of

12 Shaw, K. (2003). “Whose Knowledge for What Politics’? Review of International Studies, 29 (December), p.
199.

13 The relationship between private and public authority is analysed in chapter nine. For an excellent discussion on
the dimensions of public, private authority and the IPE see Cutler, A. C. (2003). Private Power and Global
Authority: Transnational Merchant Law and the Global Political Economy, pp. 61-70.



this enquiry a wide body of legal and economic research on the subject of IPRs is
acknowledged and examined (for example, Bhagwati and Hudec 1996; Braithwaite
and Drahos 2000; Dutfield 2003; Freund 2003; Maskus and Reichman 2004;

Trebilcock and Howse 1995) in investigating knowledge re-regulation.

The political dynamics under which IPRs operate, together with the provisions of
private economic rights establishing how knowledge is used, by whom, and for what
period of time, illustrate the ways in which IP governance has transformed the
original public good intentions of reciprocity. Although the essence of reciprocity is
present in the preamble to TRIPS* (noted in chapter two), TRIPS has effectively
consolidated a system of global monopoly ownership whereby knowledge has been
made economically scarce to extract a market price for its use.’® The extent to which
knowledge production and competitive markets serve as a basis for economic
growth rather than legitimising equitable trade has repercussions for reciprocity and
is crucial to the political maintenance of civil societies and governing institutions.
The acceleration of technological advances in the areas of computers, satellite
communication and on-line entertainment increasingly tied to an asset base in IPRs
reveals the commercialisation of this potent form of property and the efforts to
protect and create private wealth linked to powerful economic imperatives of intense

monopolisation.

III. Research Project

(A) Reciprocity

Reciprocity is not a typical approach to the study of IPRs, its importance only
recently brought to debates on knowledge and trade by Kuruk (2004) in terms of its
application to TK. Yet reciprocity as a normative construct has a valuable
philosophical pedigree and empirical foundation alongside positivist law to mediate

instrumental authority. It is also integral to the exchange of ideas seen in cross-

4 The full text of the TRIPS Agreement can be accessed at the WTO website. See Appendix (B) for the preamble
and Part 1 Articles 1-8 of TRIPS which has most relevance to this research.

5 Arup, C. (2000). The New World Trade Organization Agreements: Globalizing Law through Services and
Intellectual Property, p. 177.



cultural interactions consistent with the sharing of knowledge. In addition,
customary practices and social and cultural relations invoke reciprocity to maintain
communal stability and order. However, because it is not seen as a mainstream
approach in the study of knowledge and its associated technologies, the political
dimensions of reciprocity and its importance to the development of IP policies,
remain relatively poorly understood and institutionally organised at national and

international level and within the IPE literature.

Reciprocity has an historical and philosophical lineage detailed in chapter two and
elaborated on in subsequent chapters. The roots of reciprocity are identified within
the foundations of “Roman, Germanic and Anglo-Saxon contract law, treaty law and
international law generally”.’® As a normative principle, reciprocity entered the
lexicon of international law under the Treaty of Westphalia (1648) where diplomatic
agreement combined with rule-making authority concluded that sovereignty is not
sustained by coercion and arbitrary power alone, but requires a moral foundation to
induce cooperation between states in order to expedite trade. In this enquiry, the
normative value of reciprocity to states and organisations is examined along with its
impact as a strategy employed by institutions in arrangements between consenting
yet competing parties. It is argued that the long-standing normative value of
reciprocity has been divested of much of its public good character under the trade
framework of IPRs which routinely severs creators from their innovations without
due reward."” As a result, reciprocity has been suspended as a co-operative notion in
the face of highly competitive trade practices linked to potential and real material
returns from knowledge technologies exploited through a global governance

framework.

Understanding the philosophical and normative values of reciprocity and their
implications for trade is required in assessing the factors impeding fair commercial
exchange between states and groups within the IPE. Sell (2003a) has noted how the

normative public-regarding gains of IP have been obscured by commercialisation

16 Braithwaite, J. and Drahos, P. (2000). Op cit, p. 21.
7 Drahos, P. with Braithwaite, J. (2002). Op cit, p. 15.
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and could be undone further if an eye is not kept on the larger picture.'® Reciprocity,
as conceptualised in this thesis, is an essential aspect of that larger picture. With that
objective in mind, this research examines the tensions arising from the private goals
and public rewards of knowledge justified under what May (2003a) observes is a
“global regime that attempts to treat all countries and regions similarly when
knowledge is made property”.' This enquiry argues that the political manifestations
of knowledge, apparent in the harmonised trade relations between states, institutions
and groups, impinges upon the disparate requirements of geographically distinct
groups, and the knowledge particularities of diverse people. This thesis, then, will
investigate the various elements of IPR governance in relation to the

conceptualisation of reciprocity and its framework of obligations for knowledge.

(B) TRIPS and Governance

IPRs entered the agenda of the Uruguay Round of GATT negotiations (1986-1994)
converging with significant political influences and proprietary trading demands
(see, Farrands 1996; May 2000). For the strongest states,? in particular the United
States (US), concerns about eroding technological leadership coupled with aggressive
competition from the newly industrialising states of Asia and parts of South America
challenged domestic competitiveness and a declining manufacturing sector.?!

Responding to US government demands for fiscal deregulation, the US-dominated

18 Sell, S. K. (2003a). ‘Competing Knowledge Networks: The Quest for Global Governance in Intellectual
Property’, Issue brief prepared for SSRC Workshop, Intellectual Property, Markets, and Cultural Flows. New
York, p. 1.

1 May, C. (2003a). “Why IPRs are a Global Political Issue’, European Intellectual Property Review, 25 (1
January), Opinion, p. 1.

2 |n this thesis the term strong state refers to the industrialised country members of the WTO: The United States of
America (US), the leading European Union (EU) members-states including Britain, France Germany and Spain,
also Australia, Canada, Japan, and Singapore. The US, EU, Japan and Canada are often referred to as the ‘Quad’.
Throughout this study strong states and developed states will be used interchangeably to mean those industrialised
states that denote they were the key initiators of the TRIPS Agreement. The numbers of industrialising countries
are growing with Argentina, several prominent African states, Brazil, China, many in the Commonwealth of
Independent States (CIS), India, Malaysia, Taiwan, Thailand and Vietnam involved in economic programmes for
advancing capitalist development. All countries, including industrialising states and emerging economies, are
classified by economic measurement standards developed by organisations such as the IMF, World Bank, the
OECD, Standard and Poors, and Moodys. For many industrialising states criteria such as levels of health,
education and living standards form the basis of structural relief loans and investment programmes underpinned by
guarantees that measures to liberalise economies will give trade access to powerful states. Many industrialising,
and weak states in the international system, face civil war, famine and political instabilities that severely restrict
their capacity to benefit from, or engage in, trade relations. For this group of states, in sub-Saharan Africa and
parts of Asia, the Pacific and South America, double exploitation is common. At the domestic level there is
political corruption, while at IPE level market access is highly restricted often through protectionist measures from
strong states.

2L Correa. C. M. (2000). Intellectual Property Rights: The WTO and Developing Countries, p. 5.
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corporations pursued international investment to enhance the economic and
financial well-being of the world’s largest debtor nation — the US. From the mid-
1980s and into the 1990s Washington set itself the goal of maintaining a post-Cold
War global balance to ensure its own technological lead and military domination. In
the course of these actions it assumed the role of expanding privatisation beyond its
own shores to create an economic climate favourable to its domestic and corporate

interests.??

By offering support for strengthened intellectual property law, the US, a number of
European Union (EU) states and Japan, joined business in paving the way for the re-
regulation of property rights opening up ideas to greater forms of commercial
expansion and economic controls including trade competition laws under
globalisation®? processes aimed at the trade integration of IP services. These
developments coincided particularly with the remodelling of US and EU competition
policy,? which extended corporate aims to generate knowledge technologies in
order to secure capital interests through the expansion and integration of trade. As
privatisation and deregulation policies were put into practice, the long-standing
principle of reciprocity that had guided GATT was replaced by rigid new forms of
protectionist policies around ideas. The introduction of IPRs into the competitive
global trading system and their subsequent reorganisation in national law since the
mid-1990s represents an unprecedented strengthening in the scope and value of
IPRs. Expanded trade rules have accelerated the potential and real profit margins to
be gained from a new system of regulations governing discoveries and innovations.
The intensification of technologies surrounding the productive capacity of new

discoveries and technological innovations became the key to economic wealth

22 Burgi, N. and Golub, P. S. (2000). ‘Has Globalisation Really Made Nations Redundant? The States we are still
in’, retrieved, 6 June, 2002: www.monde-diplomatique.fr/en/2000/04/07golub, p. 2.

2 Globalisation is a new term for an on-going process of internationalisation which gained traction in the 15"
century, and corresponds to 19" century laissez faire economic policies and expanded forms of industrialisation.
Economic globalisation is unique for its correlation to markets in ideas accelerated by a technological base
dominated by varying forms of capitalist enterprise models, networked patterns of privatisation and capital
mobility arising from deregulation. For one of many analyses of globalisation see R. Robertson, (1992).
Globalization: Social Theory and Global Culture, pp. 58-60. A useful discussion on the historical roots of
globalisation can be found in R. Germain, (2000). ‘Globalisation in Historical Perspective’, in R. D. Germain,
Globalisation and its Critics, pp. 67-89.

2* Braithwaite, J. and Drahos, P. (2000) Op cit, p. 215.
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creation particularly for the developed states where commercial attention focussed
on the ability to generate revenue from genetics, micro-electronics, computer

software and related technologies.

Much of the re-regulatory change came in response to the imperatives of neo-liberal
trade? which was a deliberate political project to advance Western economic and
political dominance. By instituting trade liberalisation as economic development
Anglo-American states were able to make the case for the re-regulation of knowledge
through IPRs in the name of material progress for all.? Taken in the context of inter-
capitalist rivalry, IPRs provided a new avenue to stem the exponential growth of
markets in counterfeit goods enabling the US to reassert its economic power in the
post-Cold War era.” Instituting IPRs as part of the global trading system allowed the
US to use the GATT not only to lobby for the subsequent creation of the WTO, but

also to by-pass already existing international IPR treaties.

As a result World Intellectual Property Organisation (WIPO) was side-lined as the
lead institution on IPRs in 1995 in favour of the WTO. An institutional pathway was
cleared for a change in the voting structure existing under previous UN regulations
whereby the Group of 77 could vote as a bloc and dilute the power of the highly
industrialised countries.?® To gain access to FDI, and in order to foster economic
development under International Monetary Fund (IMF) restructuring programmes,
the least developed countries had little choice but to sign up to TRIPS and the WTO.

Pressure in the intervening years from developing countries has led to important

2 Neo-liberal trade was a feature of 1980’s new right government policy-making. However, not all states adopted
the model of economic rationality to the same extent. The strongest adherents included Thatcher’s Conservative
Party in Britain, the Republicans under Reagan in the US and New Zealand’s Labour Party led by Lange and
Douglas. Neo-liberal policies are underpinned by the primacy of the free market and competing individuals.
Central to the political project is recognition that markets are superior to government in creating wealth. To this
end, privatisation and deregulation drove the down-sizing of the public sector allowing for the expansion of private
sector interests attuned to the economic ideals of efficiency, profitability and accountability. For one of many
descriptions of economic rationalism, see W. Hutton, and A. Giddens (2000). On the Edge: Living with Global
Capitalism, p. 44. Competitive individualism linked to possession is found in C. B. Macpherson, in an erudite
1962 study The Theory of Possessive Individualism.

% Gill, S. (2002). “The Political Economy of Globalization: The Old and the New’, in E. Aksu and J. A. Camilleri
(eds), Democratizing Global Governance, p. 77.

2 Farrands, C. (1996). “The Globalization of Knowledge and the Politics of Global Intellectual Property: Power,
Governance and Technology’, in E. Kofman and G. Young (eds), Globalization: Theory and Practice, p. 184.

28 Cheek, M. L. (2001). “The Limits of Informal Regulatory Co-operation in International Affairs: A Review of the
Global Intellectual Property Regime’, The George Washington International Law Review, 33 (2), pp. 277-323.
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changes to the voting system and challenged trade policies that impact upon
knowledge access and technology transfers from rich to poor. At Cancun, Mexico, in
2002, the Group of 77 involved in the Doha Round managed to thwart the US trade
agenda by stalling the talks until agreement could be reached on reducing protection
in key sectors including agriculture and access to medicines. The operation of TRIPs
as a legal mechanism to assist in trade liberalisation has also been challenged by the
African Aids epidemic along with continuing criticism from groups alarmed at the
extensive bio-prospecting being carried out in the least developed countries. To
Michalopoulas (2001), little by way of economic or monetary benefit has flowed back
to local communities through royalties, licensing agreements or technology transfers
in return for access to TK resources with only weak support offered for technology
transfers.?” In short, intellectual property has become an area of tension and contest
with the global supply of public goods and reciprocal exchange at the centre of

political debates on private access and control over knowledge.

IV. TK, IPRs and Reciprocity

Nowhere has the political will to resist the commercialisation of knowledge been
more clearly demonstrated than in the efforts of indigenous peoples and
communities within post-colonial societies to protect their intellectual creative
expression, scientific knowledge, cultural objects and social practices from market
exploitation. The extent to which commerce intrudes upon the cultural traditions and
values of peoples at the local, regional and international level is open to much debate
in the fields of anthropology, political sociology and cultural studies in terms of the
socio-legal rights of TK resources (Addis 1997; Brush 1993; Johnson 1992; Loring and
Ashini 2000; Niangado and Kebe 2003; Patel 1996; Sahai 2003; Utkarsh 2003). While
the knowledge claims of indigenous people and minority groups have become
highly politicised, the political will to address exploitative practices by recognition or
compensation has been difficult to achieve, in part, because TK resources are of
significant commercial value to strong states and the wealth-creating objectives of

corporations and controlling authority over IP. There have been many instances

2 Michalopoulos, C. (2001). Developing Countries in the WTO, p. 134.
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where corporations have filed for and won patent rights through US domestic courts
over numerous products from developing states, the most notable examples being
the Indian neem tree (which had its patent right overturned after years of activist
pressure), the African soapberry, and Central Asian cotton. Furthermore, “by
adopting and developing traditional knowledge in laboratories through genetic
engineering, corporations established patent monopolies that denied access to

competitors”.30

Orchestrated efforts by traditional knowledge-holders to point out the importance of
cultural and social traditions to the sustainability of communities has allowed for
interpretations of TK to be recognised in the Convention on Biological Diversity
(CBD), although there is no specific mention of TK in TRIPS articles.?! Political
lobbying by indigenous groups to have the value of diverse knowledge systems
recognised in treaties such as the CBD and other declarations has strengthened the
resolve to seek further protection for TK whether by status quo IP rights or by
customary rights. In addition, expert groups, governmental and non-governmental
organisations, have intensified efforts to reconcile the rapid commercialisation of TK
resources with claims for justice around human rights.®> WIPO has been
instrumental in making itself relevant to the controversial debates that have gone on
between industrialised and developing countries over the extent to which IPRs meet
the needs of diverse knowledge-holding groups. Indigenous stake-holders and those
with investment interests are being consulted and are involved in establishing
jurisdictions for protecting TK. In 2003 WIPO notified its intention to work more
rigorously toward options for an international treaty to protect traditional group
knowledge and practice.®® While recognition for TK has the support of many those
items which require protection has become a significant political issue. Central to the

debates on how an IP framework could be constructed are clear directives from

% Tehranian, M. (2002). ‘Globalization and Governance: An Overview’, in E. Aksu and J. A. Camilleri (Eds),
Democratizing Global Governance, p. 8.

® Dutfield, G. (2002). ‘Protecting Traditional Knowledge and Folklore: A Review of Progress in Diplomacy and
Policy Formation’, UNCTAD/ICTSD Capacity Building Project on Intellectual Property Rights and Sustainable
Development. London/Geneva, p. 6.

%2 |bid, pp. 1-47.

* The Lancet, (2003). “WIPO Steps up Action on Traditional Knowledge’, SciDevNet, Science and Development
Network, retrieved 14 October, 2003: www.SciDevNet.3929301, p.1.
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groups (and those consulting on IP) that significant amounts of TK is culturally
diverse and geographically specific. This research examines the link between TK,
IPRs and reciprocity, which encompass legal issues, political and economic factors
that bring into sharp relief social and cultural considerations, as well as intra and
inter-state competition under trade integration. Associated with economic
competition are developments based around interpreting, contesting, and laying

claim to both intangible knowledge and customary practices.3

The case of aspects of Maori knowledge systems in relation to the politicisation of IP
is of considerable importance in these matters. First, Maori groups have a long
history of political activism having led debates and set benchmarks for other
indigenous and minority groups to follow in the retrieval of tangible and intangible
resources. IPRs were highlighted as a political issue in 1993 when Maori tribes hosted
200 national and international organisations leading to a submission before the
United Nations (UN) for the recognition of rights over TK systems. The Mataatua
Declaration — the outcome of this gathering — preceded the TRIPS Agreement and
became the yardstick for other indigenous groups to respond to the extension of IP
into the area of TK. Collective appeals for justice to address the disadvantages arising
from the encroachment of IP rights into the area of TK remain a political issue for
Maori groups in relation to arguments that reparations are due for TK abuses in
return for harm caused. To Solomon (2000), this is consistent with reciprocal
obligations between groups over the use of knowledge compatible with the notion
that “intellectual property focuses on the economic right to exploit for profit and
gain”.® Second, while the application of IPRs may be viewed as a significant
violation of treasured items or taonga by many groups, at the same time large
numbers are defending and protecting resources through IP to maintain stakeholder
rights over cultural heritage.®® The debates around IP and TK are reflected in

tensions between the production of new knowledge and the social stability and

% Mead, A. (2002). ‘Understanding Maori Intellectual Property Rights’, The Inaugural Maori Legal Forum,
retrieved 13 November, 2003: www.conferenz.co.nz/library/m/mead_aroha.html, p.1.

% Solomon, M. (2000). “Intellectual Property Rights and Indigenous Peoples’ Rights and Obligations’, Inmotion
Magazine, retrieved 26 November, 2003: www.inmotionmagazine.com/ra01/ms2html, p. 2.

% Intellectual and cultural property is upheld in oral traditions and practices that have symbolic meanings tied to
the innovation and authorship with ancestral connections. Aspects of Maori knowledge systems are discussed in
chapter eight.



16

maintenance of longstanding practices and reciprocal understandings. Third, Maori
groups have been to the forefront in establishing sui generis law in the area of
trademarks. The political dimensions of IP, reciprocity and governance will be
addressed in chapter eight to expand on the issues noted above. At a disciplinary
level, the nexus between the governance of IP, TK and reciprocity has received little
attention within the field of political science. Tensions between international and
domestic legislation in terms of peoples’ rights to access knowledge and the capacity
of indigenous groups to direct and control intellectual resources are then critical to

the scope given to reciprocity in this study.

V. Theoretical Dimensions

Working from elements of political philosophy and IPE this enquiry develops a
conceptualisation of reciprocity and analyses the governance of knowledge under
TRIPS. At the empirical level the TRIPS agreement has attracted considerable
attention from lawyers and politicians seeking to interpret articles in parliaments and
courts of law. Economists and trade negotiators theorise and argue about the
globalising reality and commercial expectations of IPRs arising from market
conditions including competition policy and FDI where manifestations of economic
scarcity around knowledge and the impact on peoples’ lives have become evident. In
van Caenegem’s (2003) view, the economists” approach to IPRs is long on theory and
short on empirical proof that scarcity is necessary to the creation of property by
failing to establish a satisfactory link:

between economic growth, technological change and individual welfare.
Furthermore, in recent global debates the potential negative social,
environmental and cultural impact of a purely market-based approach to
intellectual property has become apparent.®

Concerns about the impact of a market approach on groups at local and national
levels, and at the intersection of global politics within the existing legal framework of
TRIPS, have been expressed (see for example, Arup 2000; Braithwaite and Drahos

2002; Dutfield 2003). Within the debates on international relations some theorists

37 van Caenegem, W. (2003). “Intellectual Property Law and the Idea of Progress’, Intellectual Property Quarterly,
3, p. 238.
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have noted the disassociation of moral norms from empirical practice confronted in
the latter half of the 20" century by an overt prominence on individualism and
market economics. According to Brown (1992), one of the consequences of neo-
liberalism has been to draw “a sharp distinction between positive and normative
analysis, in effect eliminating the latter”.®® This enquiry proceeds from the
assumption that a commitment to reciprocity is a particularly important normative
prerequisite. On the one hand, it is integral to cooperation around the mediation of
trade relations and has relevance to matters of IP governance and, on the other hand,
it is significant to any reconciliation of the explicit power and authority of market

economics upon which knowledge commercialisation is based.

History and philosophy are relevant to this enquiry. History helps to define the
political problems that surround reciprocity in a philosophical sense, creating a
bridge to establish “the significant kinds of entities involved and the form of
significant relationships among them”.* History and philosophy adds immeasurably
to any political comprehension of scientific and technological change, as authors
such as Drahos (1996), Dutfield (2003), and Warshovsky (1994) report. Accordingly,
links between historical contingencies, scientific and technological change and
philosophical norms are explained, and illustrated in this thesis, through the
commercial imperatives of expanded trade. Any understanding of global change to
the social foundation of knowledge, which is what TRIPS represents in its re-
regulatory scope and effect, benefits from an historical epistemology. As Hewson
and Sinclair (1999) observe, historical theory:

Aims at proximate explanatory constructions which correspond to the
changing forms which social life assumes as new challenges are faced by
human communities and transformed by hegemonic ascendancy and
decline.#

% Brown argues that the theory eschewed morals, treating values as mere data that had become “no more than
expressions of preference” infused with individualism, nationalism and the doctrine as military security. Brown, C.
(1992). International Relations Theory New Normative Approaches, pp.7- 8.

% Cox, R. W. (1996). ‘Towards a Post-Hegemonic Conceptualization of World Order: Reflections on the
Relevance of Ibn Khaldun’, in J. N. Rosenau and E. O. Czempiel (eds), Governance without Government: Order
and Change in World Politics, p. 132.

40 Hewson, M. and Sinclair, T. J. (1999). “The Emergence of Global Governance Theory” in M. Hewson and T. J.
Sinclair (eds), Approaches to Global Governance Theory, p. 17.
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It is argued in this enquiry that the governing structure of IPE has been re-ordered,
in large measure, by the re-regulation of IP constructed within a trading network of
competing states. To address the problems inherent in re-regulation in relation to
competitive trade and IP, this study adopts a critical perspective on the value of
knowledge and reciprocity using historical analysis to evaluate the contemporary

forms of governance regulation that justify and codify intangible property rights.

Players other than states clearly have a role in determining what knowledge is
produced, by whom, who is rewarded and who is denied reward.* There are
implications arising from the reorientation of knowledge boundaries related to
eliciting consensual rule-making and important to the effective monitoring of global
governance, by all parties. A component part of the joint re-regulatory framework
between state and global levels of governance is the extent to which private interests
influence states through the organisation of powerful global networks. Smouts (1998)
contends that the principal performers are “the very people for whom the rules of
the game are designed” and therefore it is not norms that are highlighted in their
bargaining but, rather, the patterns of dialogue that lead to politically negotiated
actions based on significant competitive demands that are “constantly forming and
reforming” the commercialisation of knowledge.#? The nuanced patterns of trade
competition characterised by power arrangements seen in governing structures that
frame knowledge as a scarce resource operate in a symbiotic relationship with
private power. The nature of public, private power and the institutional
arrangements supporting the commercialisation of knowledge through public law
remains a key area of contest between states and national groupings. As will be
discussed in later chapters (particularly chapter nine), the failure to recognise the
significant role private power plays in the remodelling of public law underestimates
the political manifestations of IP and the way it is regulated, controlled and informed
by the economic power represented by private interests. These comments apply to

both IP as individual rights and the authority that individual rights invite on entry to

4 Strange, S. (1996). The Retreat of the State: The Diffusion of Power in the World Economy, p. 70.
2 Smouts, M. (1998). “The Proper Use of Governance in International Relations’, International Social Science
Journal, 155 (March), p. 86.
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the trading system. Establishing how access to knowledge is governed at the global
level is central to this enquiry, particularly over the implications for reciprocity and

its normative value and limits.

VI. Chapter Organisation

The main themes of IPRs, governance and reciprocity are examined in the
subsequent chapters in light of the re-regulatory trading framework of knowledge
and its impact on reciprocal exchange. In essence, this study defines reciprocity as
the glue that binds our social relations, thereby focussing attention on the
significance of social exchange in the development, maintenance and advancement of
community in our interactions. Consideration of reciprocity is integral to, and
inseparable from, the development of community at every level. Chapter two
conceptualises reciprocity, describing its distinctive social and normative
characteristics and establishing its link to the institutional governance of IP and trade
law. The research methodology used in examining the way IP lends itself toward
addressing the political considerations of knowledge and reciprocity is also set
down. Chapter three examines the social and cultural construction of knowledge, as
well as the key philosophies and historical transformations that have shaped and
defined the trade in, and markets for, ideas. Chapter four focuses on theories of
property, linking socio-cultural factors of knowledge production to reciprocity.
Various practices pertaining to philosophies of property are examined, including a
dialogue on rights that has political implications for the practice of reciprocity as a
normative value. The examination of property in chapter four is expanded on in
chapter five where distinctions are explored between tangible and intangible
property, and the institutional procedures and operational aspects of governance
informing the global extension and national strengthening of IP regulations are
analysed. This chapter builds on the features of IPRs established by the

conceptualisation of reciprocity and its links to trade and trade law in chapter two.

Chapter six focuses on the institutionalisation of knowledge as property, enlarging

the political arguments in the previous two chapters that IPRs acquired a scarcity
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value under the neo-liberal project and globalisation processes. Political actions and
economic theories have been powerful in determining who gains and who loses from
the production of ideas and provides the context for framing property in knowledge.
The chapter analyses the implications for reciprocity from TRIPS governance,
throwing light on and critiquing private authority and institutional power. Chapter
seven examines the nature of TK from the perspective of long-standing historical
developments. It discusses the various issues that impinge on indigenous and
minority rights from commercialisation. The political basis and response to treaties,
declarations, and conventions are explored in determining the extent to which
reciprocity is able to be exercised in the post-TRIPS period. Preparations for a
framework treaty on TK are also analysed. This chapter is largely concerned with
explicating the qualitative basis on which the nature of reciprocal relationships and
IPRs are being advanced by different groups. In chapter eight the qualitative
evaluation of IP is continued in the examination of reciprocity and knowledge in
relation to efforts by Maori to resist the appropriation of heritage items. Responses to
international IP framework efforts and sui generis legal efforts consistent with
proposals for IP protection underpinned by protocols designed and implemented by
Maori stakeholders are also examined. Key to this chapter is the way in which
communal interests (which domestic laws have allowed to be recognised) have

implications for governance in terms of reciprocity.

Chapter nine draws together the threads of reciprocity in an analysis of political
decision-making between the private goals of corporations and public law-making.
This chapter argues that reciprocity requires reclamation in light of the competitive,
highly self-interested national and international ethos driving knowledge
commercialisation. The trade implications bound by discrete political disciplines that
demand and service science in areas including molecular biology, databases and
pharmaceuticals highlight the need to reassert the significance of reciprocity in the
governance of knowledge. The final chapter establishes the prospects for reciprocity.
Following its review of the strategic use of knowledge in governance the study also

assesses the theoretical implications for knowledge and establishes the possibilities
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for a new political agenda to accommodate reciprocity. The findings point to the
capacity of private interests to penetrate procedural rule-making and shape the
formation of public IP regulations. The chapter concludes by summing up the
prospects for reciprocity to inform the governance of knowledge and enhance

equitable trade.
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CHAPTER TWO
RECIPROCITY: A FRAMEWORK FOR ANALYSIS

Conceptualising reciprocity and establishing its normative position within the
knowledge structure of IPE, with particular reference to the trade-related
intellectual property regime, is key to this enquiry. An emphasis on social and
economic provisions aimed at mutual advantage and equitable trade is seen in
Article 7 Part I of the TRIPS Agreement:

The protection and enforcement of intellectual property rights should
contribute to the promotion of technological innovation and to the
transfer and dissemination of technology, to the mutual advantage of
producers and users of technological knowledge in a manner conducive
to social and economic welfare, and to a balance of rights and
obligations.!
The objectives of balanced rights, also a fundamental principle of the GATT,
promotes negotiations “on the basis of reciprocity and mutual benefits”
underscored by the protection and enforcement of rights to knowledge.? Despite
such explicit public affirmations that obligations and responsibilities toward
reciprocity should apply, the concept, with its social nuances of fair and equitable
distribution, remains ambiguous and loosely interpreted in practice.
Implementing TRIPS at the national level has primarily been about interpreting

and forging legal provisions to converge with international standard-setting

rather than establishing proof that economic and social benefits have taken place.

The political context of the re-regulation of intellectual property in 1995, forged
by a groundswell of strong state support for free trade and open markets under
the Uruguay Round, highlights the position of reciprocity in a context of market
competition and the global trading framework of IP law. In Arup’s (2004) view,

the impact of international standard-setting under TRIPS should not be

See Appendix (B) Article 7 Part I, General Provisions and Basic Principles of TRIPS Agreement.

2 Nogues, J. J. (2003) “Reciprocity in the FTAA: The Roles of Market Access, Institutions and Negotiating
Capacity’, in INTAL — ITD - STA: Working Paper — SITI — 02, retrieved 12 September 2004:
www.iadb.org/int/itd. Buenos Aires, p. 25.
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underestimated and should allow space for “politics and culture to play, as much

as it produces law to be applied”.’

While sui generis national systems of IP are available under TRIPS, one of the
political elements arising from the post-TRIPS implementation phase of the late
1990s has been the manner in which states and firms have set out to standardise
and homogenise public law around knowledge for commercial purposes. The
strengthening of global harmonised rules makes further research into the way in
which private entities, in particular, use public law to make knowledge part of
capital accumulation vitally important. Understanding the capacity of a limited
range of high profile Western governments and firms to influence a significant
number of other states and shape the institutionalisation of regulation in order to
re-constitute the administrative and judicial re-organisation of IP is central to this
enquiry. As Sell (2003b) says, the way public and private agents interact and
compete with one another helps illustrate the globalising political strategies,
timing, commercial motivation and direction toward a harmonised agreement on
IP, and the way it continues to be shaped in its post-implementation phase. More
encompassing is “the entrepreneurial way in which agents linked intellectual
property and trade fundamentally shaping the substance of the ultimate global
property rules”.* Reorienting the public, private boundaries of power has limited
the political space available in institutional forums for public communities to
raise objections about the capacity of private agents to influence, control and
inform governance. According to May (2004), private agents and public
institutions set up and continue to determine the commercialisation of
knowledge through the governance and maintenance of ‘thick’ political, legal
and transnational inter-connections. The global interconnectedness between
these powerful groups is challenged by an underdeveloped (but emerging) ‘thin’

community of national groups contesting the global socio-political justifications

3Arup, C. (2004). ‘“TRIPS Across the Global Field of Intellectual Property’, European Intellectual Property
Review, (1), pp. 7-8.
* Sell, S. K. (2003b). Private Power, Public Law: The Globalization of Intellectual Property Rights, p. 4.
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of IP and, in turn, the foundation of TRIPS.5 Converting this ‘thin” community to
one of ‘thick” community fits with the global polity approach which Higgott and
Ougaard (2002) have identified as necessary to rectify the current limitations of
global governance theory.® Reciprocity, as conceptualised in this thesis, is
integral to a global polity approach aimed at broadening benefit sharing and
reinvigorating knowledge access and mutual exchange. In terms of IPRs, both
reciprocity and the global polity are important to the development and
maintenance of accountability, legitimacy and democracy. However, as May
(2004) points out, “the nascent global polity is still treated as an external element;
NGOs and others may be placated but they are not treated as legitimate political
actors representing the community of interests as regards IPRs”. In May’s view
the problem is: “how can the communal interests (which domestic laws have
allowed to be recognised) be (re)introduced at the global level of governance”?”
The conceptualisation of reciprocity as it has been framed here, and in

subsequent chapters, seeks to address such political concerns.

Clearly, the modelling and reciprocity that drove the international introduction
of the Paris (1883) and Berne (1886) treaties on IP can be contrasted with the
power and coercion apparent in the establishment of the current trade-related
regime where protection and enforcement standards of global convergence
subtly belie “the wayward path that TRIPS is taking [indicating] the plurality and
fluidity of the field”.®* While Article 7 Part 1 of TRIPS is grounded in public good
standards, forging a durable dialogue and space for these important values to be
recognised and applied has been harder to achieve. This enquiry argues that
reciprocity has a major contribution to make in furthering prospects for political
transformations to the knowledge structure, given the pervasive commercial

imperatives of market assumptions and exchange practices.

% May, C. (2004). ‘Cosmopolitan Legalism meets ‘Thin Community’: Problems in the Global Governance of
Intellectual Property”, Government and Opposition: An International Journal of Comparative Politics, 39 (3),
p. 410.

6 Ougaard, M. and Higgott, R. (eds), Towards a Global Polity, pp. 12-13.

" May, C. Op. cit, p. 410-411.

8 Arup, C. Op cit, p. 16.
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The first section of the chapter works from philosophical considerations in
attaching reciprocity to moral obligations that find expression in duties and
rewards. Such a conceptualisation of reciprocity is necessary for the political
interpretations of knowledge, property and intellectual rights discussed in
chapters three, four and five respectively. Section two discusses the different
theoretical connotations of reciprocity in international relations. A framework of
normative arguments, shaped by historical conditions and informed by the
commercial imperatives of contemporary IPE conditions, is important for an
understanding of the contribution reciprocity makes to codes of conduct. The
development of reciprocity as a guiding principle that stands alongside law and
interactions with competing state trading practices represented in conditional
and unconditional forms of consent and most-favoured nation status are
examined alongside the intellectual frameworks of the knowledge structure.
Section three outlines how reciprocity and trade law have formed historical
connections with instrumental values that have subsequently fed into the
GATT/WTO framework. Section four investigates the political dimensions of
traditional knowledge and sets out a diagrammatic model comparing reciprocity
and market competition creating a foundation for this investigation into the
relationships between normative values and trade imperatives. Section five
outlines the methodology and section six the research design followed by

concluding remarks in section seven.

I. Conceptualising Reciprocity

The normative value of reciprocity lies in its contribution to moral virtue, which
is clustered around various forms and different levels of social and cultural
interactions consistent with public good practices responsive to fair play,
restitution and proportionate justice.” Becker’s comprehensive 1986 study of
reciprocity sets down the philosophical justifications and moral framework for
social interactions between groups in societies. For Becker, the human disposition

to act and respond for good is mediated by balanced levels of personal, group

® Becker, L. C. (1986). Reciprocity, p. 3.
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and political power.!? Indeed, it may be argued that reciprocity has parallels with
notions of social harmony between people that equate to ideas of ethical
development set out in 1759 by Adam Smith in The Theory of Moral Sentiments
where the virtue of reciprocity associates violations of justice with forms of
human injury. An example of injustice is the human misery and disorder which
arises from the stark inequality evident in vast power differentials. This occurs,
according to Smith, when greed and materialism “overrate the difference
between poverty and riches, ambition [intrudes upon] public and private station,
[and] vain-glory between obscurity and extensive reputation”.’ Our conduct
toward one another, on such an understanding of the human propensity for
injustice, is ameliorated by civic refinement privileged in dialogues of justice, and
state actions necessary to induce stable societal development. Reciprocity gains it
virtue-theoretic social foundation, then, in common understandings of justice
based on the skill or art of living decently. Reciprocity finds moral cogency when
supported by civil codes and open dialogue which, for Addis (1997), is

characterised by individual and institutional empathy and respect.'?

In this thesis, reciprocity is advanced as a normative concept guiding public good
practices based on equity and civil rewards in terms of benefit-sharing which, it
is argued, has not been adequately realised in institutional procedures of IPRs.
The unashamedly normative dimensions of reciprocity can attract detractors. For
example, realists and cynics may be quick to point out that public good practice,
and the values associated with benefit-sharing, can be viewed as a major
anomaly in the pursuit of political power. There is also dispute about whether
reciprocity is an ideal or an obligation, derives from justice, or can disrupt
benevolent actions. According to Becker’s conception of reciprocity, the roots of
exchange ought naturally to lie in a normative foundation of obligations that
avoids romanticising proportion but gives substance to virtue. This equates to a

general conception of morality which we can apply to exchange by saying; “all

19 |bid, pp. 4, 37.

1 Smith, A. (1976). The Theory of Moral Sentiments, pp. 79 and 149.

12 Addis, A. (1997). ‘On Human Diversity and the Limits of Toleration’, in I. Shapiro, and W. Kymlicka
(eds), Ethnicity and Group Rights, p. 121.
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things considered, here is what we should do ... and ... defined by a set of aims,
limits, standards and procedures”!® uphold the virtue-theoretic moral foundation
of reciprocity for mediating the rule-governed trade in knowledge. In this way
virtue theory goes beyond a ‘feel good” factor to the practical idea that we ought
to be morally disposed to tie reciprocity to deeply-held duties, obligations and
rights. Reciprocity then, is not merely a figurehead of civil consensus, but
requires political will and substantive support in legal rules measured by ethical
considerations based on rewards and benefits. These then become a vehicle for
mutual exchange against threats and un-lawful actions of power and domination
that might conceivably disrupt justice and fairness resulting in negative
consequences for governance. As Alley (2005) observes, much of what reciprocity
represents seems straightforward given that “apart from a minority of
governments that are either dysfunctional or delusional, reciprocity in most
fields is alive and well. Yet, within significant areas of international security,
potentially shaping the lives of billions of people, this is a principle that is in

deep trouble”. !

This research proceeds on the argument that the explication of reciprocity as a
normative goal to secure knowledge access and benefit-sharing at risk from the
privileging of market economics over social criteria serves to make reciprocity
relevant. Core to the salience of reciprocity and its relevance as a philosophical
notion that can transform existing conditions is the concept of the public good.
The public good gives rise to arguments in favour of reciprocity brought about
by states and institutions recognising and reconciling political and social
conditions necessary for groups to bring about their own socio-economic
transformations. Public good goals based on reciprocity reject imposed rules and
regulations that might detract, marginalise or silence calls for justice. Securing
the collective public good in order for normative values to become moral

obligations requires not only political will, but socio-legal contributions to

1% Becker, L. C. Op cit, p. 5.
14 Alley, R. (2005). ‘Analysts, Practitioners and Not Getting It Wrong: Some Implications for New Zealand's
Foreign Relations’, in R. Pettman (ed), New Zealand in a Globalising World, p. 12.
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uphold duties and responsibilities toward knowledge as a social construct. As a
collective rational human goal, reciprocity acquires moral value in civil codes
consistent with aims, limits, standards and procedures that uphold webs of social
conduct guaranteed by legal norms of “desert, justice and fairness”.’> As Cupit
(1996) explains, “a society which has just laws and a just division of benefits and
burdens is superior to one which does not”.® Accordingly, reciprocity is
strengthened and legitimised by civil understandings and the political
“obligations ‘to get things right” — that abilities and actions are directed at legal
and normative responsibilities rather than luck, chance” or inept decision-
making.'” Conceptualising reciprocity as a normative construct offers, on the one
hand, a route to examine epistemic points of cooperation associated with
obligations, duties and rights rewarded through the equitable distribution of
knowledge and, on the other, signals where significant tensions within the
powerful global governance and trading framework of IP lie that threaten just

and fair outcomes.

For May (2003), a long history of political and normative experience has given
humanity continuity in relations of knowledge as a social good, meaning we
cannot just say that making knowledge property is illegitimate or acts against the
public good value of exchange.'® Rather, property offers states and civil society
security and legitimacy. Nonetheless, what is commonly ignored or forgotten in
the property debate, particularly in relation to ideas, is “the original bargain of
IPRs, that is, if a privilege is being awarded, some form of connected [benefit]
and duty should also be accepted”.’ While there is a continuity of social power
and action that informs perceptions of knowledge and enhances human

creativity by linking discovery and innovation to private rights and co-operative

15 Becker, L. C. Op cit, p. 73.

18 Cupit, G. (1996). Justice as Fittingness, p. 1.

17 Greco, J. (2003). ‘Knowledge as Credit for True Belief’, in M. De Paul and L. Zagzebski (eds), Intellectual
Virtue Perspectives from Ethics and Epistemology, p. 111.

8 May, C. (2003b). ‘The Problems of Cosmopolitan Justification of IPRs in Global Knowledge Politics’,
Paper Presented at the Workshop Brief on Intellectual Property, Markets and Cultural Flows, New York

University, 24-25 October, retrieved 10 June, 2004:www.christopher.may.rtf+&hl=en&start=1&ie=UTF-,
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forms of exchange, at another level political tensions are never far from
propertied relations. For these reasons, achieving the public good goals of
reciprocity in order for knowledge to contribute to social and economic
transformation is problematic, not only because political will is difficult to
achieve in some states, but also because as property rights and economic
competition come together, a range of responses are elicited from co-operation to
coercion, with the latter posing the greatest threat to reciprocity. Not only do the
assumptions underpinning positivist theory reveal that moral obligations can be
difficult to achieve, but ideas and belief systems can also legitimise existing forms
of domination produced by historical or social circumstances. This does not
diminish the role of reciprocity to guard against power and domination.
Reciprocity, evident in a commitment to normative values, is instructive for
dealing with historical anomalies and social change to bring about the best

outcome for audiences to whom it is addressed.

The conceptualisation of reciprocity offered thus far emphasises the importance
of public good goals in guiding political conduct between groups and trading
states, and in dealing with the complexities of the IPE and the powerful nature of
vested interests manifest in diverse groups and states and institutions where they
find support. This enquiry tests the efficacy of reciprocity in addressing vested
interests by investigating the extent to which rights and obligations are
recognised and reconciled with the competitive practices of trade and the
institutions of global and national governance underpinning exchange. At the
political level, assessments can be made of the way rich and poor states,
institutions and private agents, conduct their relations with one another to
achieve reciprocal outcomes. The relationship between reciprocity and socio-
economic transformations to bring about equivalent trade and fair exchange
requires a much greater political effort at the level of IPE in terms of knowledge
as property. The key organising idea of this study and core to the normative
arguments being advanced throughout the thesis is the contention that

reciprocity is an essential part of social interactions and without it we threaten



30

the basis of our communities of knowledge. As the glue that binds our social
relations, reciprocity cannot be seen as an optional extra, but intrinsic to the
formation of ideas, human discoveries and innovations. With these provisos in
mind the next section lays the groundwork for the way in which reciprocity, with
its ethical mix of distributive justice through rewards and benefits, sits alongside
the political manifestations of competitive markets in international theory and

practice.

IL. Reciprocity in International Politics: Theory and Practice.

Together with philosophers, legal scholars, economists and sociologists, political
scientists have set out the conceptual elements on which the normative elements
of reciprocity rest. The main hindrance for conceptualising reciprocity in
international politics, particularly in conjunction with trade, is the perceived
moral ambiguity of establishing how benefits can be equitably distributed
between competing states and other market competitors. For Keohane (1986)
ambiguity surrounds reciprocity because the notion represents both a symbol
within politics and a concept for scholars that throws up tensions between
political theory and empiricism.?’ Political philosophy, as a discipline, construes
reciprocity as normative — its value lying in moral theory — while, empirically,
law reflects reciprocity back on to civil society to bring fair and just outcomes to
social interactions involving trade exchanges and other forms of transaction.
Earlier attempts to address the problem of ambiguity between political theory
and empiricism led Gouldner (1960) to emphasise certain conditions as beneficial
to the establishment and maintenance of equity. Drawing on Lockean ideas that
good ought to be returned for good and bad seen as a betrayal of the good,
Gouldner set up conditions for a ‘tit for tat’ response aimed at inducing a
semblance of equity between competing parties.??’ On this basis various
institutions and agencies have the task of establishing and maintaining the public

good by aiming for equity through unbiased legal rights and obligations that

20 Keohane, R. O. (1986). ‘Reciprocity in International Relations’, International Organization, 40 (1), p. 4.
21 Gouldner, A. W. (1960). ‘The Norm of Reciprocity: A Preliminary Statement’, American Sociological
Review, 25 (2), p. 171.
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translate into fair outcomes. Roadblocks inevitably occur, as Strange (1996) notes,
with political problems arising from state and institutional attempts to
standardise or “persuade others to share fundamental beliefs about society and
economy” that may not be attainable, or are rejected as inconsistent with

religious values or cultural norms.?

Common amongst the normative elements of reciprocity associated with what is
good and fair in terms of trade and exchange are expectations that individuals or
groups give in the hope of receiving. This implies that if a moral imperative is
given centrality in trade, then reciprocity follows. Whether it is goods or love,
giving in return for receiving can serve to counter humiliation, build up trust and
prevent withdrawal or conflict from arising out of the inability to reciprocate.
Accordingly, reciprocity has an underlying presumption that symmetry is a
worthy goal germane to establishing and maintaining equality between people
and groups. Cupit (1996) argues that a “lack of equality undermines the
symmetry to which the idea of reciprocity appeals”.?? Equally important for the
purposes of this study in terms of the philosophical value of reciprocity to trade
relationships is Cupit’s observation that while symmetry is a critical component
of reciprocity, “it does not follow that those who cannot reciprocate cannot be
owed justice”.? Rather, reciprocity disposes us toward repairing the harm we do
to one another and also pre-empts harmful actions by providing a starting point
whereby social relationships can overcome mistrust and contingent insecurities
that may arise in civil society. This initial normative assessment of reciprocity is
advanced in the next three sub-headings, and elaborated on in subsequent
sections to establish the position of reciprocity within past and current governing

arrangements.

22 Strange, S. (1996). The Retreat of the State: The Diffusion of Power in the World Economy, p. 70.
28 Cupit, G. Op cit, p. 31.
24 |bid, ftn 10, p.18.
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(A) From the Historical to the Contemporary

Reciprocity entered the lexicon of international law prior to the 18" century as a
guide to direct sovereign relations between states notably in grants of privilege
amounting to sovereign immunity for government officials.”> As a normative
concept it converged with international relations through the notion that
sovereignty is not sustained by coercion and arbitrary power alone but requires
state and civil compliance based on trust and open exchange. By the latter half of
the 19% century, with almost half the world enslaved by colonial powers, a
framework of action for reciprocity was sought between the dominant sovereign
states that contained provisions to begin dismantling colonial practices,
protectionist policies and work toward greater levels of international co-
operation. These were strengthened in 1947 with the consolidation of GATT
multilateral rules aimed at expanding trade and lowering protectionist barriers.
Consensus on achieving these goals is seen in Article XXIV of the GATT where
non-discrimination clauses uphold reciprocity under the principle of sovereign
equality. Non-discrimination allows governments to “seek a ‘balance of
concessions’ and when presented with the withdrawal of a trade concession, its

trade partner is permitted to withdraw a substantially equivalent concession”.?

By 1974 the US Trade Act had become the main “statute used in making the
reciprocity argument” serving as an international guide for trade obligations,?
even though the aim of promoting consensus and co-operation at this point in
time was seen by many structuralists as a thinly disguised effort by the West to
dominate markets and institute neo-colonial dependencies.?® The idea of
reciprocity as a co-operative concept to enhance goodwill in national and
international trading relations did not diminish despite the US embarking upon

unilateral action to retaliate against partners who refused to allow American

%% Yanai, A. (2001). ‘Reciprocity in Trade Liberalization’, (Working Paper Series 00/01 - No 2). Chiba
Japan: APEC Study Centre Institute of Developing Economies, p. 3.

% Freund, C. (2003). ‘Reciprocity in Free Trade Agreements’. Washington, The World Bank, p. 2.

2T Kuruk, P. (2004). ‘Bridging the Gap between Traditional Knowledge and Intellectual Property Rights: Is
Reciprocity an Answer’? Journal of World Intellectual Property, 7 (3), p. 432.

28 O’Connor, J. (1981). “The Meaning of Economic Imperialism’, in M. Smith, R. Little, and M. Shackleton
(eds), Perspectives on World Politics, p. 282.
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firms access to their markets.? Throughout the 1990s reciprocity was
acknowledged in trade liberalisation policies centred around sovereign equality
and the idea of ‘a level playing field” where weak and developing states, as well
as many developed states, would rationalise their economies and adopt the free

market model to foster technological expansion.

Under TRIPS developed states forged ahead with trade agreements to promote
arguments in favour of technological transfers from rich to poor on provisos that
exchange would be most rapid where open borders and deregulatory processes
were in place to facilitate “the movement of goods, services and capital
unimpeded by government regulation”.® The role of reciprocity, in the view of
Sorenson (2002), was as a systemic norm providing grounds for equal
opportunity and trade bargaining exchanges:
Reciprocity should be seen as less of a bargaining strategy employed by
single actors and more as a systemic norm according to which bargains
are made between parties. A game based on reciprocity is a symmetric
game where the players enjoy equal opportunity to benefit from bi-lateral
and multilateral transactions.!
However, efforts to encourage liberal trade growth had a negative impact on
attempts to achieve trade equity as the strongest economies remained highly
protectionist and the virtues of open markets were sold to the least advantaged
in the global economy. As a political instrument to forge sovereign equality, and
provide an “effective strategy for maintaining co-operation among egoists”,
reciprocity faltered in its efforts to promote equal national treatment as
protectionist policies threatened to eclipse actions to make trade more open and
free.?> By the end of the 1990s the uneasy juxtaposition between trade

protectionism and trade liberalisation challenged reciprocity as a means of

attaining national harmony and international co-operation.

2 Kuruk, P. Op cit, p. 432.

% MacEwan, A. (1999). Neo-Liberalism or Democracy? Economic Strategy, Markets and Alternatives for
the 21st Century, p. 31.

%1 Sorensen, G. (2002). ‘Global Polity and Changes in Statehood’, in M. Ougaard, and R. Higgott (eds),
Towards a Global Polity, pp. 46-47.

%2 Axelrod cited in R. O. Keohane, (1986). Op cit, p. 2.
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(B) Diffuse and Specific Reciprocity

The political challenge for governing institutions such as the WTQO, following its
creation in 1995, and the systematic attempts to harness reciprocity to trade
liberalisation led by Anglo-American states, was to reconcile how benefit-
sharing, premised on equivalent outcomes, could be established and maintained
between rich and impoverished states. Making reciprocity compatible with
achieving and maintaining free trade among a network of highly competitive
states bargaining trade deals in an increasingly integrated technological world
posed both threats and opportunities. For Yannai (2001) consideration needed to
be given to shortcomings. She suggests “equivalence might elicit substantial
inequality and unfairness among states because reciprocity entails equal
treatment among unequal partners on the basis of the sovereign equality
principle”.3® To overcome this apparent anomaly in the principle of sovereignty,
two forms of reciprocity emerged: diffuse reciprocity, where the definition of
equivalence is less formalised and one’s partners may be a group such as a
regional body rather than a particular state actor, and specific reciprocity, which
carries conditional obligations, rights, and duties commonly seen, for example, in
the US granting China most-favoured nation status (MFN),** a step which
allowed the Chinese to expand their economy based on capitalist enterprise
principles. The US grant to China of MFN status might also be seen as a strategic
move by the Americans to give its many national-based corporations access to a
low-wage Chinese workforce with foreign investors guaranteed mutual
recognition under the principle of national treatment which means the host
country offers the outsider recognition equivalent to that it would receive at

home.

Certainly, the normative position of reciprocity with its attendant conventions
such as MFN status, mutual recognition and national treatment continued to be
aimed at actions to induce trade integration. As global trade in knowledge

technologies expanded and states became more reliant on IP to remain

% vanai, A. Op cit, p. 2.
% Keohane, R. O. Op cit, p. 4.



35

competitive, expectations grew that similar standards could be applied to goods
and services recognisable in agreements between one state and another. While
national treatment does not oblige any one state to recognise another state’s
standards, trade agreements used the principle of equality, or equivalence as
Yannai puts it, as the yardstick for bargaining which raises the question of how
equivalence is weighed when the exporters of IPRs are the strongest states,
having already acquired protection through IPRs for their knowledge
technologies, while requiring developing countries to meet ever-increasing
standards of “protection for information, technology and creative activity” before

they can effectively engage in global trade.®

While MEN, mutual recognition and national treatment overlap and have similar
characteristics they also function exclusively. National treatment can operate as a
means to establish equivalence through the fiction of a ‘level playing field’
facilitated by the exchange of goods and knowledge through bilateral state
actions. Setting the conditions for determining markets using equivalence has
precedence in obligations made by the international community to the US in the
area of IP under the 19% century Paris and Berne Conventions, where
technological inequality was balanced by granting rights of IP equal to those
given to European IP-holders. This worked satisfactorily when the US was
developing knowledge technologies and ‘borrowing’ ideas from its European
counterparts. In the contemporary context, Drahos (2004) notes that national
treatment is not a particularly suitable principle for states wishing to have their
own domestic standards recognised in a foreign state:

Strong states such as the US have been able to take advantage of the
principle of national treatment, but this is principally because the US has
been able, in bilateral and regional treaty negotiations, to secure
standards that match its domestic standards. Once states such as Jordan,
Chile and Singapore agree to enact domestic intellectual property
standards they are, in effect, [adopting] US domestic standards. The

% Maskus, K. E. and Reichman, J. H. (2004). ‘The Globalization of Private Knowledge Goods and the
Privatization of Global Public Goods’, Journal of International Economic Law 7 (2), p. 281.
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principle of national treatment operates to give US intellectual property
holders or goods of US origin the benefits of those standards.%

While the benefits accruing to strong states may be internalised without financial
penalty, the internal costs of IP for poorer states required to meet standards
drains more heavily on their resources. As will be considered in subsequent
chapters, the setting of common global standards for IP compromises the trading
position of weak states and may also serve to preclude strong states from gaining
any advantage from reciprocity as trade protectionism is instrumentally linked to
competition. For now, and in terms of MFN status, equivalence is characterised
by the distinction between unconditional and conditional reciprocity guiding the

way trade operates.

(C) Unconditional and Conditional MFN

Unconditional MFN refers to non-discriminatory bargains where states are
obligated to confer on foreign nationals mechanisms of protection where
treatment is no less favourable than they themselves have achieved.
Theoretically, unconditional MFN is a co-operative ideal for transferring
technological innovations to assist in the expansion of liberal trade by using
equivalence in strictly symmetrical terms.” Conditional MFN is also imbued
with co-operative principles and may alter the balance of benefits and rewards
toward a third or more parties. Contextual methods of application differ widely
although, generally, it has been conditional MFN that developed as an
instrument of trade promoted and practised by the US from the late 18% to the
early 19% centuries when it was notably a trade ‘free rider’. In accepting other
countries” MFN conditional agreements in the area of copyright the US was not
required to give anything in return or reciprocate in the area of IP, enabling it to
build up a vast wealth in intangible knowledge resulting in the consolidation of

significant stores of legal knowledge and information until 1922 when the

% Drahos, P. (2004). ‘“Toward and International Framework for the Protection of Traditional Group
Knowledge and Practice’, Draft Paper, UNCTAD-Commonwealth Secretariat Workshop on elements of
National Sui Generis systems for the Preservation, Protection and Promotion of Traditional knowledge,
Innovations and Practices and Options for an International Framework, p. 28.

%7 Keohane, R. O. Op cit, p. 7.
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conditional MFN clause became unconditional. The emergence of the European
Union (EU) in 1993 out of the European Community (EC) led to an increase in US
tariffs around domestic industries and gave “the president the authority to
impose duties on certain products when foreign governments were reciprocally
unjust or wunreasonable, in other words discriminated against American

products” .3

As the US accrued one-sided advantages over competitors many trading states
found it increasingly difficult to negotiate commercial treaties on terms suitable
to them. Keohane (1986) identifies two deficiencies of conditional MFN readily
adopted by the US that effectively made it difficult for trade liberalisation to
advance: “the difficulty of establishing equivalence and the temptation to erect
barriers for bargaining purposes”.® The contemporary governance of IPRs affects
MEN status, in part because TRIPS requires all WTO members to enact minimum
standards aimed at creating harmony between domestic and international legal
standards. This compares with earlier conventions that stood apart from trade
rules under the World Intellectual Property Organisation (WIPO) prior to 1995.
At that time there was more flexibility for domestic interests to function outside
the strict retaliatory ‘tit-for-tat” international trade practices that found support in
trade laws. Additionally, because IP had not been part of the trading system,
such knowledge had not acquired a scarcity use value for its economic

application to the same extent that occurred after 1995.

Since the re-regulation of IP in 1995, challenges have arisen for reciprocity in the
practice of mutual recognition and trade law. These are outlined mainly in
chapters five and six. Once more ambiguity arises since, as has been argued, a
reciprocal relationship generally involves obligations and rights balanced by a
measure of equivalent return. In contrast, a mutual or bilateral relationship exists

when two parties give to each other of their own free will without an implied

% vanai, A. Op. cit, p. 5. (Emphasis added).
% Keohane, R. O. Op. cit, p. 17.
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measure of balance.#® A mutual relationship may also involve many parties and
is characterised by the transfer of services and implementation of common
standards of conduct that cut across sovereign boundaries which are then able to
operate based on levels of trust, co-operation and collaboration. Knowledge and
information may be shared without obligations to balance the exchange between
participants. Intelligence gathering or public health considerations that have
repercussions for populations may come under these categories. As this occurs
reciprocity can be measured in terms of its indivisibility to public good goals of
conduct that puts competition aside as a primary factor in order to enhance the

social value of knowledge.

With TRIPS, reciprocity and the practice of mutual recognition are an accepted
part of standard setting based on welfare outcomes as outlined in Article 7 Part 1.
However, as Drahos (2004) points out, in his reading of a WIPO report on
traditional knowledge and IP rewards, there are strong indications that
equivalent benefits are often side-lined to commercial imperatives of profit and
trade law. Any rights outside global IP standards frequently get ignored, or are
accompanied by directives that states enact TRIPS-plus foreign domestic
standards which have the effect of imposing costs on those states lacking the
same national rules of IP protection.# Mutual relationships, then, are limited to
those situations where common levels of social, economic and political interests
already exist allowing more readily for reciprocity and co-operation. The
situation where reciprocity, bound by justice, has been challenged by trade rules
has a precedent in neo-liberal interpretations of trade law. In practice the
institutions and politics that encompass sovereign equality, mutual recognition
and MFN have become increasingly indistinct, a process confirmed by the
enactment of TRIPS aimed at standardisation and successive initiatives to
strengthen trade laws. The historical connections and contemporary application

of reciprocity to trade law are explored in this next section revealing tendencies

0 yanai, A. Op cit, p. 2.
* Drahos, P. Op cit, p. 30.
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for market competition and reciprocity to stand in conceptual and practical

opposition to one another under certain circumstances.

IIL. Reciprocity and Trade Law

The connections between reciprocity and competitive trade began in the mid-
eighteenth century with reciprocity featuring in dialogues associated with
expanded rules covering international markets for goods, labour and services. By
1778 reciprocity was integral to trade legislation enacted through treaty
provisions between France and the US to invoke fair commercial trade and
equality of exchange.*? In the process of setting up new markets and securing the
flow of ships and goods across the Atlantic European governments favoured
reciprocity to support international integration, designed to leave mercantilism
and protectionism in the wake of free trade.* Hiller (2002) notes that reciprocity
featured in British parliamentary debates in 1850 following a Reciprocity Treaty
negotiated between the British and the British North American colonies of New
Foundland.# By the 19" century most European states had adopted the concept
of reciprocity and applied it to IP agreements allowing for a balance of treatment
in the protection of copyright. The link between reciprocity, the international
gold standard, and trade tariffs over imported goods reached a critical turning
point during the world economic depression of 1929-1932. The 1934 Reciprocal
Trade Agreement Act in the US had the express purpose of restoring the path of
national economic growth, following the Smoot-Hawley Tariff Act of 1930 which
raised tariffs and weakened the economy by authorising the executive to use
constitutional powers to sign and implement trade agreements with other
countries.® A critical feature of reciprocity at this time reflected the desire of

states, in particular the US, to create trade conditions that would also allow the

“2 See Yanai for an extended discussion on the history of the principle of reciprocity in Europe and the use of
tariffs in a variety of trade acts. Yanai, A. Op cit, p. 3.

“ Ibid, p. 4.

“Hiller, J. K. (2002). ‘Government and Politics Bibliography’, retrieved 10 February, 2005:
www.heritage.nf.ca/law/reciprocity.html, p. 1.

*® The Smoot-Hawley Act was a critical moment in US economic history for altering the balance between
different trading sectors. By favouring import-competing business interests it enhanced domestic protection
as each tariff required a separate vote before it could be passed. Likewise, decisions moved against
liberalisation. Nogues, J. J. Op cit, p. 3.
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“world trading system to come out of recession”.* In Nogues” (2003) view, it is
evident that while restoring economic growth has been an important element in
advancing reciprocity, the US has not approached free trade through reciprocity
as a unilateral policy since the 1930s. Instead, US policy has been to establish
market access through “concessions in bilateral, regional or multilateral trade
negotiations”.# In trade deals with strong and weak states concessions have been

based almost exclusively on national self-interest rather than reciprocity.

The GATT laid down obligations that states seek to achieve a balance in trade
through reciprocity following the devastation to the European and Japanese
economies during the war. The pursuit of trade liberalisation in the post-war era
to revitalise economic wealth was based largely on the application of reciprocity
in trade law. Determining the meaning of ‘reciprocity’ was not always easy for,
as Nogues (2003) observes: “neither the 1934 US Reciprocal Trade Agreement
Act, nor the GATT, defines the meaning of ‘reciprocity’ or of the ‘mutually
advantageous’ concepts”.*® Rather, the sets of rules formulated under the
auspices of GATT tend to echo Keohane’s and Gouldner’s criticisms noted earlier
that ambiguity and equivocation are discernable in the adoption of reciprocity in
trade bargaining. This ambivalence persists despite reciprocity and non-
discrimination continuing as the two normative pillars supporting and framing
GATT (and later regulations). The gaps in reciprocity and non-discrimination
apparent in Article XXIV of the GATT openly encourage the formation of
competing trade blocs. This aspect of the regulatory framework of global
governance is criticised by one World Bank economist as antithetical to the idea
of non-discrimination because of the potential harm it does to those outside the
membership bloc.# In addition, there is an incentive for states to join the WTO or
be left out of global trading markets, thereby compromising their economic
status and development. The disregard for non-discrimination, reciprocity and

MEN status is evident in the US Trade Act of 1974 and in Section 301 of the

8 1hid.
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legislation embodied in the 1988 Trade Act (discussed in chapters five and six),
and in trade disputes between the US and China that intensified in the 1990s

around issues of IP.

Challenged by competition to its global market share through piracy and keen
for investment in China, the US resorted to aggressive bargaining tactics and
trade retaliation measures under Section 301 to induce an update of Chinese IP
rules.®® The Chinese, along with many other states threatened by trade sanctions
and compelled to enter into one-sided bilateral agreements, saw Section 301 as a
violation of their sovereignty and strongly resisted US trade threats that were
expected to result in economic sanctions calculated to cost China around $1.1
billion per annum.® With China’s resistance to economic sanctions the US’s
unilateral position had relatively limited success in extracting IP concessions.>
China bargained hard for dispensations in other areas allowing the rising power
to retain diplomatic dignity by “rejecting [US] attempts to ban nuclear weapons
tests and publishing a report to coincide with a US/China copyright accord

stating that it has no political or religious prisoners”.>

The United States Trade Representative Office (USTR) ‘watchlist’>* has a
relatively limited impact on large and growing economies like China, but for
small states the imposition of having domestic trade under surveillance by a
significant power is irritating. Not only does it compromise trust, but is regarded
by many as a tactic to induce compliance for all manner of trade and related

regulatory demands. As the world’s largest exporter of IP the US is determined

%0 Sell, S. K. (2003b). Op cit, p. 45.

5! Halbert, D. (2003). “Weaving Webs of Ownership: Intellectual Property in an Information Age’, [Ph.D].
Chapter five: International Piracy, Technology and Intellectual Property, retrieved 2 September, 2003:
www.futures.hawaii.edu/dissertation/chapter5.html, p. 1.

52 Zeng, K. (2002). “Trade Structure and the Effectiveness of America’s “Aggressive Unilateral” Trade
Policy’, International Studies Quarterly, 46 (1), p. 94.

58 Halbert, D. Op cit, p. 1.

% The US watchlist is an extensive list of states that breach US trade rules. These states face possible trade
sanctions and other penalties if anti-competitive practices, non-compliance of IP and piracy persist. The
political and economic aspects of the watchlist are well documented by Drahos with (sic) Braithwaite, (2002)
in Information Feudalism where linkages are made between the USTR, the International Intellectual Property
Alliance (I1PA), and the special 301 system of US trade law which permits the USTR to review the laws and
economies of states as they relate to intellectual property infringements around the globe. See pp. 90, 95, 100-
1, and 193-94, for informative discussions on the watchlist.
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that its goods and services are able to gain entry to foreign markets since the US
considers it has fairly bargained trade deals in goods and services based on
reciprocity.® This point is considered in more detail in later chapters but, for
now, serves to capture the operational value of knowledge at the institutional
level in IPE, confirming Trebilcock and Howse’s argument that “reciprocity is
absolutely crucial to wunderstanding the evolution of the institutional
arrangements both domestic and supra-national that govern international

trade”.% For these reasons reciprocity is significant to any discussion about IP.

Trade integration, global co-operation, non-discrimination and reciprocity are
central to Anglo-American state justifications for rapid economic liberalisation
forged by advantages from harmonised standard-setting over IPRs. Reciprocity
has developed and been upheld as a motivating system relying on mutual
responses and “the ingenuity of reciprocally agreed upon liberalisation to
transfer political power over domestic import restrictions to export interests”
fuelled by globalised trade.”” According to Nogues (2003), despite scant
participation by the developing countries and considering levels of protectionism
remained a feature of trade, the practice of reciprocity under the multilateral
GATT framework appeared to be more balanced and transparent. By
comparison, under the GATT/WTO framework trade protectionism is at higher
levels than those preceding Bretton Woods and, further, multilateral bargaining
has been replaced by bilateral agreements that have strengthened IP conditions
as an integral element in claiming more extensive trade deals.’® In the view of
Maskus and Reichman (2004), there is a certain amount of irony in this situation
given “that as tariffs, quotas and other formal barriers to trade are dismantled,
there has been a strong push to re-regulate world technology markets” by strong
states and powerful private interests determined to raise the bar upward toward

higher global IP standards which effectively impedes the advance of developing

%5 Kuruk, P. Op cit, p. 434.

% Trebilcock, M. J. and Howse, R. (1995). The Regulation of International Trade, p. 8.
57 Nogues, J. J. Op cit, p. 4.

% Ibid, p. 25.
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states to compete for knowledge goods and services.® This represents a
fundamental challenge to the normative impact of reciprocity with higher IP
standards than were originally required by TRIPS gaining ground through trade

law.

There are, accordingly, limitations to how far reciprocity can be practically
advanced under the imposed realities of unequal inter-state and regional trade.
In her research of 91 trade agreements negotiated after 1980 Freund (2003) found
that, “while there was evidence of reciprocity in North-North and South-South
free-trade Agreements there was little empirical support for reciprocity in North-
South trade agreements”.® This research points to the selective use of reciprocity
in regional agreements where developed regions are more likely to benefit from
reciprocal exchange than less developed areas with low-income states where
large trade concessions have to be made in order to get value from any
agreement with a developed state. Freund’s study also reveals that, despite its
neglect for many years, reciprocity is now of interest to economists, many of
whom no longer consider that the social impact of unequal trade and IP should

be excluded from economic analysis.

According to Kuruk (2004), experimental economists are systematically starting
to review the structural arrangements between trade and reciprocity seeking to
establish levels of obligation to fairness associated with trade preferences. For
these reasons he contends that concerns about “fairness and reciprocity cannot be
ignored”.®! Importantly, for Kuruk, reciprocity and fairness “ought not to be
dismissed as being out of touch with reality or subject to refutation on the
ground that they are not based on sound economics”.?? In analysing reciprocity,
political, not just economic, concerns need to be investigated since the future of
intellectual ideas under public jurisdiction is put at risk by concentrations of

private ownership and control. The political implications surrounding

% Maskus, K. E. and Reichman, J. H. Op cit, p. 282.
® Freund, C. Op cit, p. 1.

81 Kuruk, P. Op cit, p. 430-431.
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transformations to the public law foundations of IPRs are highlighted by efforts
to commercialise traditional knowledge. This next section considers reciprocity in
the context of traditional knowledge resources beginning with institutional

developments.

IV. Reciprocity and Political Dimensions of Traditional Knowledge
(TK)

Ways of achieving protection and enforcement measures for TK resources remain
under debate in institutional forums. For Kuruk (2004), any reform to TRIPS and
future decision-making needs to acknowledge reciprocity in terms of justice,
equity and fairness. He notes that the African Proposal for traditional knowledge
recognition and protection before the UN comes on the back of a long series of
meetings calling for the “protection of genetic resources and traditional
knowledge as a matter of equity... has strong overtones including the idea ‘that
good be returned in proportion to good received’, and that ‘reparations for harm
caused’ are integral to any further developments that might emerge”
normatively and instrumentally.®® While this seems relatively straightforward in
its demands the on-going debate about the instrumental efficacy of TRIPS
standards and post-TRIPS implementation strategies remains characterised by
unresolved problems relating to issues of compatibility between TK and IP,
differing perspectives on IP and sovereign rights and the economic significance

of property rights within the present WTO regime.

The pressures of market-driven policies have advanced the direction of IP
toward global institutional authorities where minimum standards of IP are a
feature of trade rule-making. While national parliaments have degrees of
flexibility to implement sui generis law to protect customs, traditions and local
practices, harmonising standards and competitive demands to utilise traditional

ideas and products in pursuit of commercial goals have implications for the way

% Ibid, pp. 441-442. As Kuruk notes the African Proposal had its origins in the WTQ’s Third Ministerial
Conference held at Seattle in 1999. It was elaborated on further in meetings for the Doha Round in 2001 and
addressed again in 2003 through delegations to the TRIPS Council.
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TK can be recognised and protected. Market-driven policies also impede efforts
toward the clarification of categories of TK that need recognition and protection
because interpretations between what is socially valued in one culture, varies
from another. At the institutional level this can produce problems because as Sell
(2003a) observes: “different international institutions having jurisdiction over IP
do not share similar visions nor ... serve similar ‘publics’”.* Similarly, it should
be remembered that property rights are formulated and prescribed on western
notions of subjectivity based around each individual's capacity to generate
knowledge and profit from its application, which for many groups, is
fundamentally at odds with the sense of collective guardianship that surrounds
indigenous communities’” TK. In addition, it is important to arguments on the
application of IPRs, and their significance for TK, to consider the extent to which
IPRs are a monopoly favouring novelty over tradition, individuals over the
collective, economic imperatives over social considerations and the grant of
temporary rights in contrast to the long-standing nature of TK. Thus, to Kuruk,
monopolisation is a highly political issue with the “general feasibility of linking
the preservation and protection of traditional knowledge to IP in terms of
originality, inventiveness, uniqueness and duration” problematic, and highly

complicated.®

National treatment which confers equal status on all nationals based on
sovereign principles may also not serve indigenous populations seeking to
protect their TK because nationals become part of a homogenous whole.
Importantly, acknowledgments of diversity and respect for group differences can
be compromised. In contrast to national treatment, reciprocity is relevant to
indigenous groups through its normative value as a part of rituals and protocols
associated with giving and receiving, and also for the socio-economic leverage it
offers to groups in terms of justice and fairness. Explored in later chapters are the

implications of monopoly formation whereby public good goals of fairness and

8 Sell, S. K. (2003a). ‘Competing Knowledge Networks: The Quest for Global Governance in Intellectual
Property’, Issue Brief Prepared for SSRC Workshop, Intellectual Property, Markets, and Cultural Flows, p. 1.
8 Kuruk, P. Op cit, p. 429.
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equity are suspended as markets consolidate around IPRs and impact upon the
social structure of TK. The importance of reciprocity to trade characterised by
obligations of fairness, equity and respect in relation to TK is outlined and
developed further in chapters seven and eight. Instrumental and philosophical
arguments exploring the social value of reciprocity remain relatively under-
developed and over-looked in political debates on IP. This lack of attention to
reciprocity within the debates on TK has major implications for indigenous
populations in developed and developing states. In addition, as market economic
policies are privileged over the social value of knowledge, antagonisms, rather

than reciprocity, rises to the surface in political arenas.

(A) Distinguishing Market Competition and Reciprocity

The capacity to distinguish between market competition and reciprocity is central
to this enquiry. These respective elements are set down in Table 1 below
delineated by IPRs as a dividing line categorising the core features
distinguishable between market competition and reciprocity. Listed under
market competition are four core elements that situate and interrelate with IP in
IPE defined by shared commitments to commercialisation and conceived as: first,
strengthened regulation, second, economic rationalism, third, private power and
fourth, trade integration. Listed under reciprocity, and interfacing with market
competition, are virtue-specific moral orders that correspond to obligations of
reciprocity and are consistent with social considerations including public good
codes of conduct, and measures that constitute fair and equitable trade. This
framework highlights the different political visions that informs and
distinguishes the private goals of knowledge ownership and control from the
social requirements of knowledge as a public good. The importance of political
power to the re-regulation of IP, and the capacity for reciprocal exchange as
provided under the provisions of GATT and adopted in TRIPS, and its

significance to global governance, is analysed in the following table.
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Table 1.0 Comparative Features of IP Governance

Market Competition

Market ideology: Economic
rationalism and law regulated by
states and upheld by institutions

Private sector interests and corporate
dominance

Unilateral, bilateral, multilateral,
private contract

Global harmonisation: trade law and
commercial imperatives

Re-regulation: IP enclosure and
incentives to create strengthened
TRIPS-plus standards

Free Trade: Integration of trade and
markets for knowledge and cultural
goods through patents, trademarks,
copyright and associated rights

Specific reciprocity: MFN
individualised status

User-pays and private ownership.
Knowledge with-held until payment
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Reciprocity

Virtue theory: Normative principles
regulated by institutions and
upheld by states

Public citizenship rights and
democratic governance

Multilateral, bilateral

Sui generis law and recognition of
diverse cultural and social practices

Regulation: IPR disclosure and
incentives to create minimum
standards of control for innovation
to proliferate

Fair trade: Support for trade
diversity. Transfers of technology,
benefits and rewards through
obligations to fairness and justice

Diffuse reciprocity: group and
collective status

Custodial and public protection.
Knowledge transferred on
reciprocal terms

The political motivations behind the minimum legal standards for rights in the

TRIPS regime involved four prescriptions that impacted upon reciprocity:

conformity, coercion, consensus, and compliance all of which are characterised

by different levels of acceptance depending on the capacity of member-states to

achieve their national trading interests within the Agreement. Responses to the

Agreement, and by inference the above prescriptions, varied according to the

position of particular states in relation to their economic interests and capacity to

influence the powerful dialogues forming around IPRs. The bargaining power of
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the strong states with the support of US and EU-based firms, particularly the
influential chemical and pharmaceutical lobbies, led the developing states
toward conformity (and the achievement of harmonised standards) through
TRIPS using politically coercive methods employed in what Petersmann (2003)
believes amounted to a vain attempt at consensus. In his view, “instead of a
reciprocity principle there had been a consensus principle” packaging GATT to
make way for the WTO and an expansion of private power.® Later chapters of
this thesis argue that the consensus principle was misleading in that it was
accompanied by the threat of aggressive unilateralism from the US and EU who
made it clear that domestic trade laws would be employed against states to
induce compliance if ‘co-operation’ amongst the parties bargaining for TRIPS

was not reached on their terms.

The compliance that accompanied the mix of conformity, coercion, and
consensus followed from the integration of TRIPS into a body of legal rules and
the setting up of a dispute settlement system effective under the newly-created
WTO. The Agreement had an appearance of consensus-making, predicated on
the assumption that justice had been achieved at the level of global governance,
but for many in the developing world it was seen as an imposed consensus that
eschewed cooperation in its desire for conformity paying lip-service to
democratic principles, and by association reciprocal norms. Many in the
developing world viewed the re-regulation of IP under a trade framework and its
emergence in the mid-1990s during a period of rapid advances in knowledge
technologies as indicative not only of capital accumulation corresponding to
economic rational policies, but also as an intensification of knowledge acquisition
processes set in motion by the commercialisation of ideas to be realised through

global governance.

% Petersmann, E. U. (2003). ‘From Negative to Positive Integration in the WTO: The TRIPS Agreement and
the WTO Constitution’, in E. U. Petersmann and M. A. Pollack (eds), Transatlantic Economic Disputes: The
EU, US and the WTO, p. 35.
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The global governance of IP challenged long-standing traditions that states could
refrain from being coerced into agreements by virtue of their independent
sovereign status. IPRs became conditional on harmonised law representing a
partial loss of political sovereignty affecting the way in which balanced
exchanges operate and give rise to wider political implications for achieving
reciprocity within the trading framework for IP. The organisational and
structural framework necessary to fulfil and implement the different set of
outcomes associated with reciprocity are outlined above in Table 1 in terms of
trade and the competitive relationships of the exchange processes. The
conceptualisation of reciprocity in this thesis argues that a virtue-theoretic
response to the controlling authority of groups and institutions, whose values are
privileged and whose power accords them capacity to make political judgements,
must be arrested.”” Achieving reciprocal outcomes based on fair exchange
between competing states is integral to the public good standards outlined in
Article 7, Part 1 of TRIPS noted at the outset of this chapter. Discrepancies
between the highly proprietorial nature of free trade and reciprocal outcomes
based on fair and just outcomes can, in Arup’s (2000) view, be addressed under
the proviso that certain knowledge resources remain in the public domain, and
that clearly defined time limits on particular knowledge under the purview of IP
can offer protection from private appropriation. However, Arup acknowledges
that matters of legal interpretation remain and difficulties arise in “determining
what constitutes a normal exploitation of the subject matter and which practices

might then conflict unreasonably with it”.%

On the one hand, TRIPS standardises regulation through harmonisation while,
on the other, each category of IP requires translation into national law with
subsequent interpretations in courts of law meeting the satisfaction of national
jurisdictions as well as WTO standards. The categories in Table 1 define aspects

of the structure underlying the trade framework of IP and assist with this critical

87 Scott, G. M. and Garrison, S. M. (1995). The Political Science Student Writer's Manual, p. 180.
% Arup, C. (2000) The New World Trade Organization Agreements Globalising Law Through Services and
Intellectual Property, p. 207.
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political analysis of knowledge commercialisation. Setting down the main
distinctions between market competition and reciprocity contrasts with the many
quantitative studies of economists and policy analysts whose methodologies
utilise legal analyses, fiscal rationalisation and numerical assessments to identify
the opportunities and threats represented by the TRIPS Agreement. The study
steers a course between the disguised recipients who stand to gain from
economic and political actions that privilege capital, ownership and control, and
reciprocal forms of exchange based on the rejection of unequal trade practices
and obligations of fairness.®® Determining where public authority and legitimacy
lies as markets for knowledge expand to accommodate growing private agencies

with vested interests in IP is an integral part of this enquiry.

V. Methodology

This study examines trade-related IP rights in critiquing the governing order
constituted in state and private power presuppositions that equity and fairness
can best be delivered through free markets and open competition. This study
challenges the underlying assumptions about competitive trade by highlighting
the way competition enhances some relationships but not others, and serves to
intensify monopoly ownership and control leaving scant room for knowledge to
re-enter the public sector. For these reasons, this investigation addresses the way
knowledge is governed and particular trade activities are rendered invisible for
commercial purposes based on the assumption that IP law has moved rights in
the direction of legal exactitude reflected in harmonisation procedures and the

circumscribed rights of the individual as inalienable.

The conceptual framework developed for reciprocity challenges the capacity of
market liberalisation to advance knowledge, particularly in relation to its fair and
just distribution reached through trade bargains tied to the social and cultural

significance of knowledge to human societies. Reciprocity has particular

% Emett, R. A. (2001). ‘Trading Knowledge: The Politics and Governance of Intellectual Property’, Paper
Presented at 5" Annual Student Research Conference Organised by Waikato Management School, The
University of Waikato, and Centre for Continuing Education, The University of Waikato, Hamilton, 21
November, pp. 17-18.
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significance for analysing the political demands made on knowledge as an
economic imperative linked to property rights and monopoly ownership — the
latter a development which it has been suggested increased significantly through
the 1980s and 1990s — driven by intensified levels of privatisation. Becker’s
construction of a virtue-theoretic argument is “not directly about obligations,
rights duties, interests, preferences, values or social welfare. More directly, it is
about excellence of character; it proposes part of a substantive theory of
virtues”.”? In contrast to critics who might say that reciprocity has limited
application against omnipotent political power, it should be remembered what is

socially possible to pre-empt or deliver a response to fragmentation and disorder.

Drawing on Becker’s moral examination of reciprocity, it is argued that although
reciprocity is not the whole of virtue, the failure to reciprocate acts negatively on
interactions between groups and may extinguish efforts aimed at fairness.”
Enunciating changes under which normative possibilities and limits can be
reconciled with the politics of power, in particular, is critical to the necessary
reciprocal conditions to address injustices. In terms of this study, reciprocity
offers a route for interpreting what manifests as a politicisation of knowledge
constituted by strengthened IP standards conditional on state and institutional
efforts that, rhetorically at least, are aimed at dismantling trade barriers. By
exploring the legal framework of IP and the power dynamics of competitive
trade the political arguments for re-regulation can be mapped, and the political
contest to foreclose on reciprocity demonstrated. Thus, throughout this thesis
political contest is identified within the substantive political bargains made by
states and other agents to establish property in knowledge through trade. Scott
and Garrison’s (1995) approach to conducting political research is useful in
exploring the political processes associated with the re-regulation of IPRs.

Political processes include the operation of authority and control as well as the

70 Becker, L. C. Op cit, p. 3
™ Ibid, pp. 90, 98.
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legal, economic, social and cultural implications of po