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ASSIMILATING ENVIRONMENTAL
PROTECTION INTO LEGAL RULES AND
THE PROBLEM WITH
ENVIRONMENTAL CRIME

Richard J. Lazarus*

Others in this Symposium are, quite rightly, celebrating the accom-
plishments of environmental law during the past twenty-five years:
There is certainly much to applaud. In relatively few years this country
has adopted a vast array of environmental protection programs set forth
in hundreds of pages of statutes and thousands of pages of regulations.
These ambitious programs have left few areas of the law untouched in
their persistent effort to limit activities that damage the natural environ-
ment. Environmental lawyers must cope not only with the regulatory
morass presented by the environmental protection laws themselves, but
must frequently become enmeshed in issues of bankruptcy, constitu-
tional, corporate, insurance, international trade, and securities law. Like
environmental law, other areas of law have steadily evolved as public
demand for increased environmental protection has required the striking
of new balances between competing social policies. The resulting jungle
of overlapping legal rules and contexts is enough to make environmental
lawyers today nostalgic for the “wilderness of administrative law™ that
greeted those pioneering environmental lawyers of the early 1970s.!

While not wishing to detract from the deserved celebration of envi-
ronmental law, the focus of this Essay is decidedly different. It seeks to
understand environmental law better by examining an area of law in
which the process of assimilating environmental protection values into
rules of law has recently proven most difficult—criminal law. To be sure,
in no area of the law has the assimilation process been easy. Legal rules,
by their very nature, resist change because change itself undermines the
value of having a rule in the first instance. Yet the jump from the civil to

* Professor of Law, Washington University (St. Louis). I would like to thank Kathleen
Brickey for her helpful comments on an earlier draft. Unlike me, Professor Brickey is an
expert on corporate criminal law. Remaining errors are the result of my stubbornness rather
than her oversight.

1. See David Sive, Some Thoughts of an Environmental Lawyer in the Wilderness of Ad-
ministrative Law, 70 COLUM. L. REv. 612 (1970).
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the criminal arena has been especially problematic for environmental
protection, and promises to continue to be so.

It is, however, the very existence of such conflict that makes the
topic so academically promising. This is so in two discrete ways. First,
conflict is often more revealing than obscuring. Conflict exposes differ-
ences, often by their exaggeration. Hence, analysis of the causes of
contentiousness that have arisen recently in environmental criminal en-
forcement reveals problems affecting environmental protection law rele-
vant far beyond the peculiar issue of environmental crime. Second,
conflict suggests the need for reform and therefore its careful study pro-
vides an occasion to recommend ways around the current impasse in the
assimilation process.

To these ends, this Essay is divided into three parts. First, it de-
scribes the problems that currently threaten to overwhelm the federal
government’s environmental criminal enforcement program. Following
presentation of some background material, this discussion focuses princi-
pally on investigations of recent allegations of governmental incompe-
tence and malfeasance in the administration of its environmental
criminal enforcement program. Second, it seeks to explain the causes of
these problems, with a heavy emphasis on how those causes both fit into
a broader historical context and relate to the sweeping way in which
Congress has defined crimes in federal environmental protection laws.
Finally, this Essay offers some tentative recommendations for breaking
the existing impasse that plagues the environmental criminal enforce-
ment effort.

I. THE ENVIRONMENTAL CRIMES CONTROVERSY

Until relatively recently, the enforcement of environmental protec-
tion laws meant, without more, their civil enforcement. Although, his-
torically, there certainly have been instances of criminal prosecutions in
which the defendant’s unlawful acts included environmental pollution,?
there was no systematic effort by either federal or state governments to

2. See, e.g., United States v. Alaska S. Packing Co. (In re La Merced), 84 F.2d 444 (9th
Cir. 1936) (allowing prosecution for water pollution from oil discharge into lake); Seacord v.
Ilinois, 13 N.E. 194 (Ill. 1887) (allowing prosecution for air pollution from hog rendering
tanks); State v. Taylor, 29 Ind. 517 (1868) (allowing prosecution for water pollution from
urinating into public spring); State v. Buckman, 8 N.H. 203 (1836) (allowing prosecution for
water pollution from dumping of animal carcass into drinking well); Commonwealth v. Yost,
11 Pa. Super. 323 (1899) (allowing prosecution for water pollution from privy upstream from
water company), rev’d, 197 Pa. 171 (1900). See generally CHRISTOPHER HARRIS ET AL., EN-
VIRONMENTAL CRIMES ch. 1 (1992) (discussing prosecution of pollution-related offenses in
nineteenth century).
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utilize criminal sanctions on behalf of environmental protection goals.
Although Congress routinely included criminal sanctions in each of the
major environmental laws that it has enacted since the 1970s,? the federal
environmental criminal enforcement program remained largely mori-
bund prior to the mid-1980s.

Federal litigation resources were principally devoted to defending
the executive branch’s implementation of its huge statutory responsibili-
ties as the regulated community, affected states, and the environmental
community consistently challenged agency programs in court.* Because
of their inherently discretionary nature, enforcement efforts typically
took a backseat to defensive litigation, to which the federal government
had no choice but to respond. When, moreover, the federal government
did initiate enforcement actions, these actions were almost exclusively
civil in character.

In the mid- to late 1970s, the Department of Justice (Department)
undertook a few publicized prosecutions for violations of environmental
protection laws in order to establish at least the threat of criminal en-
forcement.®> Several years later, the Department commenced a program-
matic effort within what was then the Department’s Land and Natural
Resources Division, now the Environment and Natural Resources Divi-
sion (Environment Division). The Department did so by creating an En-
vironmental Crimes Unit (now a Section) within the Environment
Division, which would be concerned exclusively with criminal prosecu-
tions arising under the federal environmental protection laws.® The En-
vironment Division intended lawyers within that Section to possess the
expertise in environmental law necessary both to prosecute environmen-

3. See, e.g., Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136j (1988 &
Supp. IV 1992); Toxic Substances Control Act, 15 U.S.C. § 2615(b) (1988 & Supp. IV 1992);
Clean Water Act of 1977, 33 U.S.C.A. § 1319(c) (West 1986 & Supp. 1993); Oil Pollution Act
of 1990, 33 U.S.C. § 1321(b)(5) (Supp. IV 1993); Safe Drinking Water Act, 42 U.S.C. §§ 300h-
2, 300i-1 (1988); Resource Conservation and Recovery Act of 1976, 42 U.S.C.A. § 6928(d)-(e)
(West 1983); Clean Air Act, 42 U.S.C. § 7413(c) (Supp. III 1991); Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980, 42 U.S.C. § 9603(b), (d) (1988).

4. See Robert Glicksman & Christopher H. Schroeder, EPA and the Courts: Twenty
Years of Law and Politics, LAwW & CONTEMP. PrROBS., Autumn 1991, at 249, 256-76.

5. See, e.g., United States v. Ashland Oil & Transp. Co., 504 F.2d 1317 (6th Cir. 1974);
United States v. Frezzo Bros., 461 F. Supp. 266 (E.D. Pa. 1978), aff’d, 602 F.2d 1123 (3d Cir.
1979), cert. denied, 464 U.S. 829 (1983); United States v. Phelps Dodge Corp., 391 F. Supp.
1181 (D. Ariz. 1975). See generally Judson W. Starr, Turbulent Times at Justice and EPA:
The Origins of Environmental Criminal Prosecutions and the Work that Remains, 59 GEO.
WasH. L. REv. 900, 905-06 (1991) (discussing prosecution of particularly egregious conduct
involving discharge of pollutants in violation of Clean Water Act).

6. Joseph G. Block, Environmental Criminal Enforcement in the 1990’s, 3 VILL. ENVTL.
L.J. 33, 34 (1992); Starr, supra note 5, at 910.
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tal cases themselves and to assist federal prosecutors in the offices of the
United States Attorney interested in such cases.

At the behest of the Environmental Protection Agency (EPA) and
the Department, Congress also took a series of deliberate steps designed
to promote environmental criminal prosecutions. Congress added new
environmental crimes to existing statutes’ and significantly increased the
criminal penalties associated with the violation of federal environmental
statutes,® partly to send the message to the Federal Bureau of Investiga-
tion (FBI) as well as to the regulated communities that environmental
crimes were now a priority for federal law enforcement. Congress also
conferred new investigatory authorities on the EPA and substantially in-
creased the EPA’s related resources for the specific purpose of enhancing
the federal criminal prosecution effort.’

There have apparently been concrete resuits. According to the De-
partment, between fiscal years 1983 and 1993, the Department “has re-
corded environmental criminal indictments against 911 corporations and
individuals, and 686 guilty pleas and convictions have been entered. A
total of $212,408,903 in criminal penalties has been assessed. More than
388 years of imprisonment have been imposed of which nearly 191 years
account for actual confinement.”!°

In 1983 the EPA had only twenty-three criminal investigators. By
1990 the EPA’s criminal enforcement program had increased to 110 peo-
ple, including forty-seven special agents.!! Under the Pollution Prosecu-
tion Act, which Congress enacted in 1990, the number of special agents
is supposed to quadruple by 1995.!2 Similar increases in personnel are

7. See, e.g., Water Quality Act of 1987, § 312, Pub. L. No. 100-4, 101 Stat. 7, 42-45
(codified as amended at 33 U.S.C. § 1319 (1988)); Resource Conservation and Recovery Act of
1976, § 3007, Pub. L. No. 94-580, 90 Stat. 2795 (codified as amended at 42 U.S.C.A.
§ 6927(b)(2) (West 1983)); Clean Air Act Amendments of 1990, Pub. L. No. 101-549, §§ 101,
113(c)(5), 104 Stat. 2399, 2675-77 (codified at 42 U.S.C. §§ 7407(d), 7413).

8. See, e.g., Water Quality Act of 1987, § 312, 101 Stat. at 42-45; The Hazardous and
Solid Waste Act Amendments of 1984, § 232, Pub. L. No. 98-616, 98 Stat. 3221, 3256-57
(codified as amended at 42 U.S.C. § 6928 (1988)); Clean Air Act Amendments of 1990,
§§ 101, 133(c), 104 Stat. at 2675-77.

9. See Pollution Prosecution Act of 1990, §§ 201-205, Pub. L. No. 101-593, 104 Stat.
2954, 2962-63 (codified at 42 U.S.C. § 4321 (Supp. IV 1992)).

10. Memorandum from Peggy Hutchins, Paralegal, U.S. Department of Justice, to Neil S,
Cartusciello, Chief, Environmental Crimes Section, U.S. Department of Justice (May 27,
1992) (on file with Loyola of Los Angeles Law Review); see also OFFICE OF CRIMINAL EN-
FORCEMENT, ENVIRONMENTAL PROTECTION AGENCY, ENFORCEMENT ACCOMPLISHMENTS
REPORT: FiscaL YEAR 1990, at 3-2 (1991) (offering statistics of environmental criminal en-
forcement for fiscal years 1982 through 1990).

11. James M. Strock, Environmental Criminal Enforcement Priorities for the 1990s, 59
GEO. WasH. L. REv. 916, 918 (1991).

12. Pollution Prosecution Act of 1990, § 202(a), 104 Stat. at 2962.
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evident at the Department. There were three lawyers in the Environ-
mental Crimes Unit when it commenced operations in 1983.'® Currently
there are approximately thirty-one lawyers in that Section, all of whom
devote their time exclusively to the criminal enforcement of environmen-
tal laws.!* Several United States Attorneys’ offices across the country
now also include at least one federal criminal prosecutor who spends all
or a substantial portion of his or her time exclusively on environmental
protection matters.!®

Finally, the FBI has been devoting increasing resources to environ-
mental criminal prosecutions. The number of cases on which FBI special
agents worked increased from thirty-six to 450 between 1984 and 1992.'¢
In 1991 FBI special agents devoted more than 143,000 work hours to
environmental crimes investigations.'”

Such statistics would appear to suggest both past achievement and
future promise. The federal environmental criminal enforcement pro-
gram, however, is currently in utter disarray amidst a flurry of accusa-
tions and counteraccusations between the regulated community and the
Department, Congress and the Department, the Department and the
EPA, the Department and United States Attorneys’ offices, and attor-
neys within the Environmental Crimes Section itself. The accusations
fall into two somewhat paradoxical categories: (1) claims that the Envi-
ronmental Crimes Section has overzealously prosecuted individuals
based on technical, relatively harmless violations of the law;'® and (2)
claims that the Section has failed to prosecute meritorious cases.'®

13. Starr, supra note 5, at 910.

14. Michael Isikoff, Reno Probes Environmental Crimes Unit, WASH. PosT, June 16, 1993,
at Al2,

15. See Block, supra note 6, at 34.

16. HARRIS ET AL., supra note 2, at Int-3; see also Roger J. Marzulla & Brett G. Kappel,
Nowhere to Run, Nowhere to Hide: Criminal Liability for Violations of Environmental Statutes
in the 1990s, 16 CoLuM. J. ENVTL. L. 201, 208 (1991) (discussing Department of Justice’s
high conviction rate for environmental crimes).

17. HARRIS ET AL., supra note 2, at Int-3.

18. See, e.g., The Ellen Pardon, WALL ST. J., Jan. 15, 1993, at A10; EPA’s Most Wanted,
WALL ST. J., Nov. 18, 1992, at A16; H. Jane Lehman, Trials and Tribulations of Landowners,
L.A. TiMEs, Oct. 18, 1992, at K2; Property Busters, WALL ST. J., Jan. 11, 1990, at Al4;
Wetlands Conviction Stirring Heated Debate, WasH. PosT, Feb. 20, 1993, at F6.

19. See, e.g., William T. Hassler, Congressional Oversight of Federal Environmental Prose-
cutions: The Trashing of Environmental Crimes, 24 Envtl. L. Rptr. (Envtl. L. Inst.) 10,074,
10,075-77 (Feb. 16, 1994); John H. Cushman, Jr., Justice Department Is Criticized Over Envi-
ronmental Cases, N.Y. TIMES, Oct. 30, 1992, at A16; Sharon LaFraniere, EPA Officials Criti-
cize Justice Dept.: 6 Tell House Panel Polluters Unpunished, WasSH. PoST, Sept. 11, 1992, at
A4; Keith Schneider, $11.1 Million Pollution Fine Too Soft?, N.Y. TIMES, June 3, 1993, at
D22; Matthew L. Wald, House Panel to Seek Subpoenas Over Settlement of H-Bomb Case,
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Several congressional committees and subcommittees have re-
sponded by investigating the work of the Environmental Crimes Section.
A few have considered claims of overzealousness.2® But most—Iled by
Representatives Dingell, Schumer, and Wolpe (who has since left Con-
gress)—have been exploring the merits of accusations that Department
incompetence and malfeasance have prompted the Department in some
instances to allow defendants to plead guilty to far less serious offenses
than the evidence would have sustained and, in others, to decline alto-
gether to prosecute well-documented, serious violations of environmental
protection laws.?!

These committees have held hearings that have focused on many of
the same cases. The Department’s handling of its prosecution of
Rockwell International regarding management of the Department of En-
ergy’s Rocky Flats nuclear weapon facility is likely the most well-known.,
In that case the grand jury made public its affirmative desire to indict
Rockwell and individual officers and employees for offenses far more se-
rious than the five felony and five misdemeanor counts—against
Rockwell alone—that the Department accepted in a plea bargain with
Rockwell. The United States Attorney, at the behest of “Main Justice”
officials in Washington, D.C., ultimately declined to sign the grand jury’s
proffered indictment.??

Another matter receiving widespread attention involves the Depart-
ment’s handling of its prosecution of PureGro Company, an agricultural
chemical application and distribution company located in the state of
Washington. A death allegedly resulted from PureGro’s disposing of

N.Y. TiMEs, July 31, 1992, at A15; Matthew L. Wald, Lawmakers Call Bomb Plant Prosecu-
tion Too Lenient, N.Y. TIMES, Jan. 5, 1993, at A9.

20. See, e.g., Status of the Nation’s Wetlands and Laws Related Thereto, Hearings Before
the Subcomm. of Water Resources of the House Comm. on Public Works and Transportation,
101st Cong., Ist & 2d Sess. 930-58, 1024-41, 1094-164 (1991).

21. See Environmental Crimes Act of 1992, Hearing Before the Subcomm. on Crimes and
Criminal Justice of the House Comm. on the Judiciary, 102d Cong., 2d Sess. 126-30 (1993)
[hereinafter Schumer Hearings}; EPA’s Criminal Enforcement Program, Hearings Before the
Subcomm. on Oversight and Investigations of the House Comm. on Energy and Commerce,
102d Cong., 2d Sess. 2 (1992) [hereinafter 7992 Dingell Hearings]; Environmental Crimes at
the Rocky Flats Nuclear Weapons Facility, Documents Before the Subcomm. on Investigations
and Oversight, of the House Comm. on Science, Space, and Technology, 102d Cong., 2d Sess.
vols. I-II (1992) [hereinafter Wolpe Hearings]; John D. Dingell, Opening Statement Before the
Subcommittee on Oversight and Investigations of the House Committee on Energy and Com-
merce (Nov. 3, 1993) (on file with Loyola of Los Angeles Law Review); Jonathon Turley, The
George Washington Univ. Nat’l Law Ctr., Preliminary Report on Criminal Environmental
Prosecution by the United States Department of Justice, (Oct. 19, 1992) [hereinafter Turley
Report] (on file with Loyola of Los Angeles Law Review).

22. See Barry Siegel, Showdown at Rocky Flats (pts. 1 & 2), L.A. TIMES, Aug. 8, 1993
(magazine), at 12, L.A. TiMEs, Aug. 15, 1993 (magazine), at 22.
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hazardous waste on land in violation of federal law. The Department
permitted PureGro to plead guilty to a misdemeanor with a small fine
although reportedly the defendant initially had been willing to plead
guilty to a felony count.??

The Department, the EPA, and state government officials have testi-
fied at these congressional hearings, as have members of the public who
are angry at what they perceive to be the Department’s failure to seek
heavy criminal sanctions for environmental violations in their communi-
ties. The EPA and state government officials have sometimes joined in
criticizing Department prosecutorial decisions before Congress.>* Ac-
cordingly, relations between the Department’s Environmental Crimes
Section and EPA enforcement personnel are strained (at best).”®> And
relations between that Section and the United States Attorneys’ offices
are no better, because Assistant United States Attorneys have been com-
plaining (apparently sometimes to Congress) that the Section’s Chief and
his deputies have declined to authorize their prosecution of meritorious
cases.?®

Within the Environmental Crimes Section itself, there is likewise
great division and personal bitterness. Some career lawyers assert that
they will no longer work on controversial environmental cases. Some
staff lawyers contend that Section leadership lacks the environmental law
expertise necessary to supervise and judge the merits of proposed prose-
cutions.?’” Those with supervisory responsibility respond that many staff
lawyers lack the criminal law litigation expertise required to render that
same judgment. Internal strife has persisted rather than dissipated over
time, especially now that the Section is itself the subject of two focused
inquiries: (1) an internal investigation being undertaken within the De-
partment itself; and (2) Representative Dingell’s continuing probe in
which he is asking to interview career lawyers and, if refused, to use the
congressional power of subpoena to require their testimony.®

23. See 1992 Dingell Hearings, supra note 21, at 25; Turley Report, supra note 21, at 39-
70.

24, 1992 Dingell Hearings, supra note 21, at 82-198.

25. Linda Himelstein, DOJ’s Environmental Mess, LEGAL TIMES WASH., July 20, 1992, at
1, 22-23.

26. Turley Report, supra note 21, at 14-16, 25-27; Himelstein, supra note 25, at 22-23.

27. Turley Report, supra note 21, at 17-21; Himelstein, supra note 25, at 23.

28. Isikoff, supra note 14, at A12; Marianne Lavelle & Marcia Copley, Hill to Examine
Environmental Prosecutions, NAT'L L.J., June 28, 1993, at 5; see also Linda Himelstein, Justice
Probing Its Environmental-Crimes Chief, LEGAL TIMES WasH., June 28, 1993, at 2 (discussing
allegations of ethical breaches of Section Chief and other officials and whether congressional
investigations would conflict with policy of protecting prosecutors’ discretion). The Depart-
ment of Justice released the results of its internal inquiry just as this Essay was going to press.
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No congressional committee has yet to issue a formal committee re-
port on the controversy, but the early returns are sharply critical of the
Department. As chair of the Subcommittee on Oversight and Investiga-
tions of the House Committee on Science, Space and Technology, former
Representative Wolpe studied the prosecution at Rocky Flats and, in a
report released in January 1993, faulted Main Justice’s conservatism in
impeding the more aggressive efforts of prosecutors in the field to secure
significant criminal sanctions.?’ Wolpe also identified what he perceived
to be a double standard that allowed federal agency personnel to engage
in unlawful activity without being subject to federal prosecution.*

Representative Dingell has likewise contended that there are “seri-
ous management and performance problems plaguing the criminal en-
forcement program.”! In an earlier letter to the Attorney General, he
asserted that his committee staff had “uncovered deeply troubling allega-
tions suggesting that certain elements at the Environmental Crimes Sec-
tion at the Department of Justice have disrupted and undermined the
EPA'’s criminal enforcement program.”32 More particularly, Dingell has
advanced several serious charges, including

the declination of prosecution under highly questionable cir-

cumstances (including the strenuous protests of the line attor-

neys and case agents involved), the apparently preferential
treatment of certain large and powerful corporations, the re-
fusal to pursue the prosecution of individuals implicated in en-
vironmental crimes in cases where such individuals were

See WILLIAM J. CORCORAN ET AL., U.S. DEP'T OF JUSTICE, INTERNAL REVIEW OF THE
DEPARTMENT OF JUSTICE ENVIRONMENTAL CRIMES PROGRAM: REPORT TO THE ASSOCI-
ATE ATTORNEY GENERAL (1994). The conclusions of this report are briefly discussed infra
note 66.

29. Howard Wape, House Comm. on Science, Space and Technology, Report on the Pros-
ecution of Environmental Crimes at the Department of Energy’s Rocky Flats Facility, 20 (Jan.
4, 1993) [hereinafter Wolpe Report] (on file with Loyola of Los Angeles Law Review). In a
recent article, Bill Hassler, a former Environmental Crimes Section lawyer and member of the
Rocky Flats Prosecution Team, criticizes both the methods of investigation and conclusions of
the congressional committees and their investigators. See Hassler, supra note 19, at 10,077-87.
Hassler emphasizes the failure of congressional critics to interview all decision makers in-
volved prior to making their allegations, the absence of evidence to support their characteriza-
tions of the prosecutorial decisions they challenge, and ironically, their politicization of federal
criminal enforcement. Id.

30. Wolpe Report, supra note 29, at 20.

31. Memorandum from John Dingell, Chairman, Subcommittee on Oversight and Investi-
gations, to Members, Subcommittee on Oversight and Investigations 1 (Sept. 9, 1992) [herein-
after Dingell Memorandum] (on file with Loyola of Los Angeles Law Review).

32. Letter from John Dingell, Chairman, Subcommittee on Oversight and Investigations,
House Committee on Energy and Commerce, to William P. Barr, Attorney General 2 (July 6,
1992) (on file with Loyola of Los Angeles Law Review).
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associated with major corporations or represented by certain
well-connected attorneys, the convening at Main Justice of
closed-door meetings with defense counsel without the knowl-
edge of the EPA or the local U.S. Attorney’s office, and the
ready agreement to trivial financial penalties in cases involving
serious and long-standing environmental violations.??

Finally, a preliminary report prepared for Representative Schumer
is equally critical of the Department’s performance. The report found
evidence of the following: (1) “a pronounced failure to prosecute envi-
ronmental crimes to the same degree as conventional crimes . . . [and] to
prosecute individuals”;** (2) *“deep divisions and mistrust between the
Environmental Crimes Section and various United States Attorneys’ of-
fices”;3% (3) “chronic case mismanagement”;3¢ and (4) “possible political
influence in both individual cases and general policies within the Envi-
ronmental Crimes Section.”%’

II. THE RooOTs OF THE ENVIRONMENTAL CRIMES CONTROVERSY
A. Déja Vu All Over Again?

For observers of environmental policy making over the past twenty-
five years, much about the environmental crimes controversy seems all
too familiar. To be sure, environmental crime has not previously been
the subject of such great public attention and crisis atmosphere. But this
current crisis nonetheless seems to share much in common with a series
of such controversies that have plagued environmental law during the
past twenty years, ranging from the much publicized Kepone incident in
the early 1970s to Anne Gorsuch’s tenure as EPA Administrator in the
early 1980s.38

33. Id

34. Turley Report, supra note 21, at 5.

35. Id.

36. Id. at 6.

37. Id. The General Accounting Office recently released its prepared testimony on the
environmental crimes enforcement program for a hearing chaired by Representative Dingell
this past November. See L. Nye Stevens, Environmental Crime: Issues Related to Justice’s
Criminal Prosecution of Environmental Offenses, Testimony before the Subcommittee on
Oversight and Investigations, House Committee on Energy and Commerce (Nov. 3, 1993) (on
file with Loyola of Los Angeles Law Review).

38. See generally Richard J. Lazarus, The Tragedy of Distrust in the Implementation of
Federal Environmental Law, LAW & CONTEMP. PROBS., Autumn 1991, at 311 (describing
“pathological cycle” of public and institutional distrust of EPA that results in EPA failure and
breeds further distrust); Christopher H. Schroeder, Cool Analysis Versus Moral Outrage in the
Development of Federal Environmental Criminal Law, 35 WM. & MARY L. REv. 251 (1993)
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As public aspirations for environmental protection, which have been
uncompromising, have collided with the public’s unwillingness to pay the
costs associated with that change, the various parts of the federal govern-
ment associated with implementing environmental protection policy have
frequently become objects of public criticism and even scorn. These in-
clude criticisms both from those- who believe that the government has
failed to achieve promised pollution reductions as well as from those who
believe that the government is imposing unnecessarily high clean-up
costs on society. Moreover, because environmental restrictions often are
based on uncertain scientific information, require significant economic
dislocations, and relate to highly charged public health matters, there is
typically much fodder for critics from either perspective.3®

The fragmented nature of environmental policy making provides
further fuel for controversy. The executive and legislative branches of
the federal government have maintained different perspectives on many
of these issues, as have the EPA and the Department, the headquarters of
these agencies in Washington, D.C., and their branch offices across the
country. As a result, the initial source for much of the criticism
launched at one part of the government is, more often than not, another
part of the government.

No doubt the greatest source of friction between governmental insti-
tutions has persisted between Congress and the executive branch. The
tension between the executive and legislative branches in environmental
law making is longstanding. The early Nixon years established a culture
of congressional suspicion regarding the willingness of the executive
branch to undertake a good faith effort to implement the ambitious envi-
ronmental protection laws Congress was enacting. That culture remains
fairly dominant in Congress today, almost twenty-five years later, and
largely explains how quickly certain congressional subcommittees hold
oversight hearings to second guess executive branch motives in the for-
mulation of environmental policy.*°

There is, in fact, reason for congressional concern. A philosophical
split has persisted between the two branches of government on environ-
mental issues during the past twenty-five years. While Congress has en-
acted laws largely reflective of the nation’s aspirations regarding

(describing environmental crimes controversy as expression of ongoing, albeit submerged, de-
bate between two competing approaches to environmental policymaking).

39. Id. at 321-22, 347-48.

40. See generally Richard J. Lazarus, The Neglected Question of Congressional Oversight of
EPA: Quis Custodiet Ipsos Custodes (Who Shall Watch the Watchers Themselves)?, LAW &
CONTEMP. PROBS., Autumn 1991, at 205, 214-19 (criticizing “EPA bashing” and certain con-
gressional representatives’ swift public denunciation of EPA mistakes).
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environmental protection, the executive branch has been more responsive
to those concerned about the economic and social costs of implementing
those laws.*!

The upshot has been a steady supply of interbranch feuding. The
EPA, often prompted—or compelled—by the Office of Management and
Budget (OMB), has frequently construed congressional enactments to al-
low for greater consideration of economic cost than the plain meaning o