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I. INTRODUCTION 

In contrast to other pathologies of American democracy, gerrymandering
has few public advocates. Few openly contend that it is a good thing, or 
even that measures to curb it would be bad.1  By contrast, many contend 

* © 2019 Niko Kolodny.  Professor of Philosophy, University of California, Berkeley. 
I am grateful to discussants at New York University  and the University of San Diego, and 
especially to Larry Alexander for prepared comments.

1.  See Michael E.  Lewyn,  How to Limit Gerrymandering, 45 FLA.  L.  REV. 403, 
407–09 (1993); Daniel S. Polsby & Robert D. Popper, The Third Criterion: Compactness as a
Procedural Safeguard Against Partisan Gerrymandering, 9 YALE L. & POL’Y REV. 301, 
307–08 (1991). 

1013 



KOLODNY_56-4.DOCX (DO NOT DELETE) 12/6/2019 11:14 AM      

 

 

 
  

    

     
  
   

 

  
      

 
     

  

 
 

  
 

 

 

 
  

 
 

   

 
 

  
    

  
 

  
  

   

   

that unfettered private spending on campaigns is a good thing.2  It informs 
voters, and measures to curb it would violate freedom of political speech.3 

And many contend, even if disingenuously, that voter ID requirements are 
a good thing.4 They prevent fraud.5  The closest anyone comes to openly
arguing in favor of gerrymandering is that there is no workable legal test of 
whether districts have been gerrymandered or that gerrymandering does not 
violate any constitutionally guaranteed right.6  This defensive posture 
reflects a “visceral reaction”7 that gerrymandering is objectionable: unfair, 

2. See generally Buckley v. Valeo, 424 U.S. 1, 52–54 (1976) (per curiam); JOHN 
J. COLEMAN, THE BENEFITS OF CAMPAIGN SPENDING, CATO INST. BRIEFING PAPERS NO. 84 
(2003), https://object.cato.org/pubs/briefs/bp84.pdf [https://perma.cc/8TWM-HG6C];
Ilya Shapiro, Freer Political Speech Strengthens our Democracy, U.S. NEWS & WORLD 
REP. (Oct. 7, 2013), https://www.usnews.com/debate-club/should-the-supreme-court-
uphold-personal-limits-on-campaign-contributions/freer-political-speech-strengthens-
our-democracy [https://perma.cc/TAC5-F49Z]; Zocalo Pub. Square, Do We Really Need 
Campaign Finance Reform?, TIME (Jan. 19, 2016), https://time.com/4182502/campaign-
finance-reform [https://perma.cc/TSE4-GMWK].

3. See, e.g., Citizens United v. FEC, 558 U.S. 310, 372 (2010) (invalidating 
regulations barring unions, nonprofit  and other associations, and corporations  from making 
independent expenditures for electioneering communication); Colo. Republican Fed.  
Campaign Comm. v. FEC, 518  U.S. 604, 608 (1996) (plurality opinion) (holding that the 
First Amendment prohibits limitations on uncoordinated political party expenditures);  
Buckley, 424 U.S. at 52–54 (holding that the “ceiling on personal expenditures  by candidates 
on their own behalf . . . imposes a substantial restraint on the ability of p ersons to engage 
in protected First Amendment expression.”). 

4. See Kris Kobach, Opinion, Voter ID Laws Are Good Protection Against Fraud, 
WASH. POST (July 13, 2011), https://www.washingtonpost.com/opinions/voter-id-laws-
are-good-protection-against-fraud/2011/07/08/gIQAGnURBI_story.html [https://perma.cc/
UWZ5-XLQJ]; Stephan Thernstrom & Abigail Thernstrom, Opinion, Voter ID Laws Are 
Good for Democracy, L.A. TIMES (Aug. 12, 2012, 12:00 AM), https://www.latimes.com/ 
opinion/la-xpm-2012-aug-12-la-oe-thernstrom-vote-photo-i.d.-suppression-20120812-
story.html [https://perma.cc/82KF-VNR9].

5. See Steven Pinson, Opinion, Voter ID Would Prevent Fraud, BALT. SUN (Mar.
2, 2018, 12:25 PM), https://www.baltimoresun.com/opinion/readers-respond/bs-ed-rr-
voter-fraud-letter-20180302-story.html [https://perma.cc/S6EN-GYVF]; John Samples, Cheating
Is a Problem, Too, CATO INST. (Sept. 16, 2002), https://www.cato.org/publications/ 
commentary/cheating-is-problem-too [https://perma.cc/H4WJ-CY5D]; Hans A. von Spakovsky, 
Voter ID Is a Good Idea After All, HERITAGE FOUND. (Nov. 24, 2011), https://www.
heritage.org/commentary/voter-id-good-idea-after-all [https://perma.cc/ X66C-3Q8U].

6. See Lawrence Alexander & Saikrishna B. Prakash, Tempest in an Empty Teapot: 
Why the Constitution Does Not Regulate Gerrymandering, 50 WM. & MARY L. REV. 1, 5 
& n.11 (2008). Many of their rebuttals of alleged constitutional objections, however, go
deeper than that, and are likewise rebuttals of alleged moral objections.  Indeed, many of 
the points in this Article simply repeat points made in theirs.  See Polsby & Popper, supra
note 1, at 309–10; see also Daniel H. Lowenstein, Vieth’s Gap: Has the Supreme Court 
Gone from Bad to Worse on Partisan Gerrymandering?, 14 CORNELL J.L. & PUB. POL’Y 
367, 388 (2005). 

7. See Alexander & Prakash, supra note 6, at 12. 
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[VOL. 56: 1013, 2019] What Is Wrong with Gerrymandering? 
SAN DIEGO LAW REVIEW 

undemocratic, or at any rate fishy. This Article asks what this objection
of political morality, rather than law, might be. 

Let me begin by defining some terms. Gerrymandering is a problem
only in district systems, where, as I will call it, a superdistrict’s voters are 
sorted into districts.8  Typically, the districts are associated with territories, 
with a district’s voters being just those who primarily reside in the 
territory.9  Each district independently elects by majority—to fix ideas—
a delegation of district representatives to the superdistrict assembly.10  The 
superdistrict assembly then makes decisions by majority—again to fix 
ideas—for the superdistrict as a whole.11  District systems tend to divide 
representatives between two major parties.12 

Some district systems do not give each voter equal voting power—more 
later on how this is to be understood—across the superdistrict, either because 
some voters have greater voting power within a district, or because the
share of the voting power of a district’s delegation to the assembly is not 

8. See Taylor Larson & Joshua Duden, Breaking the Ballot Box: A Pathway to Greater
Success in Addressing Political Gerrymandering Through State Courts, 22 CUNY  L.  REV. 
104, 105 (2019); Polsby & Popper, supra note 1,  at 301. 

9. See Benjamin Plener Cover, Quantifying Partisan Gerrymandering: An Evaluation 
of the Efficiency Gap Proposal, 70 STAN. L. REV. 1131, 1142 n.28 (2018) (“The risk of 
gerrymandering is an inherent feature of the practice of geographic electoral districting, 
by which I mean the system in which individual representatives for a multimember body 
are selected through separate elections conducted in geographic subunits (called electoral 
districts) of the jurisdiction.”); Paul L. McKaskle, Of Wasted Votes and No Influence: An 
Essay on Voting Systems in the United States, 35 HOUS. L. REV. 1119, 1124, 1136 (1998); 
Polsby & Popper, supra note 1, at 307 n.29; Justin Levitt, What Is Redistricting?, ALL 
ABOUT REDISTRICTING, http://redistricting.lls.edu/what.php [https://perma.cc/Z9SB-DF7A]
(“Most of our federal legislators, all of our state legislators, and many of our local legislators in
towns and counties are elected from districts. These districts divide states and the people 
who live there into geographical territories.”).

10. See Members of Congress, GOVTRACK, https://www.govtrack.us/congress/
members [https://perma.cc/594F-JSFV].

11. See id.
 12. Christoffer Dunstan, The Systematic Exclusion of Third Parties in American 
Politics, 4 L.  &  SOC’Y J.  U.C.  SANTA  BARBARA 41,  45 (2005); Roderick M. Hills, Jr.,  
Federalism, Democracy, and Deep Disagreement: Decentralizing Baseline Disputes in 
the Law of Religious Liberty, 69 ALA.  L.  REV. 913, 958 (2018); Ryan J. Silver, Note, Fixing 
United States Elections: Increasing  Voter Turnout and Ensuring Representative Democracy, 
10 DREXEL L.  REV. 239, 261 (2017)  (“[T]he plurality-majority voting  system . . . was a catalyst  
for the creation of the two-party system.  This  system has the practical effect of marginalizing 
third parties and  voters, and failing to ensure majority rule.” (footnote omitted)). 
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proportional to the district’s share of population in the superdistrict.13  In 
the United States, the Senate, and, albeit to a lesser degree, the House and 
the Electoral College, give  some  districts—that is, states—greater voting 
power.14  However, since the reapportionment cases of the 1960s, it has
been harder to bring this objection against congressional districts within a 
given state.15 Those cases found, roughly, a constitutional requirement that
state’s congressional districts have  equal populations, against a background 
assumption that each congressional representative has the same voting power 
as any other.16 

A district system that gives every citizen equal voting power, however, 
can still suffer from  gerrymandering.  Let us provisionally define 
“gerrymandering” as drawing districts with the intent, based on a belief about 
how people are likely to vote, to bring about certain electoral outcomes.17 

One way to gerrymander is to “pack” the other party’s voters in a smaller
number of districts, thereby giving one’s party smaller, but still reliable,
majorities in a greater number of other districts.18  Another way to gerrymander 

13. See Jack M. Beermann, The New Constitution of the United States: Do We Need 
One and How Would We Get One?, 94 B.U.  L.  REV. 711, 728 (2014) (“Beginning with the 
most obvious, the makeup of the Senate is terribly antidemocratic.  With each state entitled  
to two Senators regardless of population, the Senate can repeatedly frustrate the will of a 
vast majority of  the people of the United States simply by  voting with no fancy-rules 
footwork n ecessary.  In 2 010, the twenty-six  least-populous states  contained about eighteen 
percent of the population of the United States, giving Senators representing less than one-
fifth of the population a veto power over federal legislation. Regardless of the role this 
structure played  in the compromises necessary  to ensure adoption of the Constitution in 
1789, its incompatibility with democratic governance is clear.” (footnote omitted));  Frederick 
McBride & Meredith Bell-Platts,  Extreme Makeover: Racial Consideration and the Voting 
Rights Act in the Politics of Redistricting, 1 STAN.  J.  C.R.  &  C.L. 327, 346–47 (2005). 

14. See Beermann, supra note 13, at 728. 
15. See Bertrall Ross, Partisan Gerrymandering, the First Amendment, and the 

Political Outsider, 118 COLUM.  L.  REV. 2187, 2206 n.103, 2216 n.141 (2018) (“The Court 
first recognized  an equal protection right to full and effective participation when  reviewing 
the constitutionality of malapportioned districts.  . . . While equally  apportioned legislative 
districts were necessary to satisfy  the  equal protection standard, they  were not sufficient.  
In cases immediately following the establishment of one person, one vote, the Court in its 
review of the constitutionality  of multimember districts said that properly  apportioned 
multimember districts could still run afoul of the Constitution.  In a case decided a year 
after Reynolds, the Court surmised, ‘It might well be that, designedly or otherwise, a  
multimember constituency  apportionment scheme, under the circumstances of  a particular 
case, would operate to minimize or cancel out the voting strength of racial or political 
elements of the voting population.’ . . . ‘When this is demonstrated,’ the Court continued, 
‘it will be time enough to  consider whether the system still passes constitutional muster.’” 
(citations omitted) (quoting Fortson v. Dorsey, 379 U.S. 433, 439  (1965))). 

16. See Polsby & Popper, supra note 1, at 301 & n.3, 305 n.20. 
17. See Lewyn, supra note 1, at 405; Polsby & Popper, supra note 1, at 301. 
18. See Larson & Duden, supra note 8, at 105; Lewyn, supra note 1, at 406. 
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[VOL. 56: 1013, 2019] What Is Wrong with Gerrymandering? 
SAN DIEGO LAW REVIEW 

is to “crack” the other party’s voters evenly across all of the districts,
thereby ensuring that they constitute a majority in none.19 

This definition of gerrymandering may not cut, as it were, at the moral
joints.  In particular, intent may not matter morally.  Even without any intent
to bring about electoral outcomes, compactness and contiguity criteria,
along with the fact that Democratic voters are more likely to reside in more
densely populated areas, say, may naturally pack Democrats into fewer 
districts with the same result as an intentional gerrymander.20 Some scholars 
suggest  that such “clustering” or “natural gerrymanders” are no  less  
objectionable.21 

Gerrymanders can aim for different kinds of electoral outcomes. 
(1) District representation: who represents the district in the assembly.22 

(2) Group representation: how many representatives of a given party or 
group are in the assembly.23  (3) Party control: which party controls the 
assembly.24  (4) Policy: what laws, policies, et cetera, the assembly enacts.25 

19. See Larson & Duden, supra note 8, at 105; Lewyn, supra note 1, at 406. 
20. See Samuel S.-H. Wang, Three Tests for Practical Evaluation of Partisan 

Gerrymandering, 68 STAN.  L.  REV. 1263, 1267–68 (2016). 
21. See id. at 1316–17; see also Charles R. Beitz, How Is Partisan Gerrymandering 

Unfair?, 46 PHIL.  &  PUB.  AFF. 323, 327–28 (2019). 
22. See Lewyn, supra note 1, at 407 (“Partisan gerrymandering is especially pernicious, 

for two reasons.  First, a partisan  gerrymander may allow ‘a p arty  with only a mino rity of 
the popular vote to assert control over a majority  of seats in the state assembly  and over 
its  state’s  delegation to the national House of Representatives.’   Second, a partisan gerrymander 
may allow ‘a party  that enjoys only  a small majority  in popular support over its principal 
competitor  . . . to translate this popular edge into preemptive institutional dominance.’” 
(quoting Polsby & Popper,  supra note 1, at 302)). 

23. See Justin Levitt, Why Does It Matter?, ALL ABOUT REDISTRICTING, http:// 
redistricting.lls.edu/why.php [https://perma.cc/XP76-9C68]; Andrew Prokop, What Is 
Gerrymandering?, VOX (Nov. 14, 2018, 4:16 PM), https://www.vox.com/2014/8/5/1799 
1938/what-is-gerrymandering [https://perma.cc/8BGT-8ZUG].

24. See D. Theodore Rave, Politicians as Fiduciaries, 126 HARV. L. REV. 671, 681 
(2013) (“Partisan gerrymanders typically occur where one party controls the redistricting 
process, either by having  sufficient support in the state legislature and the governor’s office or, 
in states  that use  districting commissions, by having a sufficient number of commissioners 
appointed by, or beholden to, the party.” (emphasis added) (citing Michael P. McDonald, 
Redistributing and Competitive Districts, in  THE MARKETPLACE OF  DEMOCRACY:  ELECTORAL  
COMPETITION AND AMERICAN POLITICS 222, 230  (Michael P. McDonald & John Samples 
eds., 2006))).

25. See Guy-Uriel E. Charles, Democracy and Distortion, 92 CORNELL L. REV. 601, 
614 (2007). 
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Gerrymanders come in three main varieties, distinguished in part by the 
electoral outcomes they seek.  (1) Racial gerrymanders obstruct outcomes 
favored by a racial minority.26  Remedies typically aim to increase group 
representation by candidates from or favored by the racial minority.27 

(2) Incumbent protection gerrymanders aim for district representation by 
the incumbent.28  (3) Partisan gerrymanders aim for party control—or at 
least greater group representation by a particular party—as a means to 
policy.29 

II. RESULTS 

So what is wrong with gerrymandering?  One answer is that gerrymandering 
has bad results. Results are better, I will say, when there is a fairer distribution 
of the satisfaction of “substantive interests,” defined negatively as interests 
neither in the correspondence of political outcomes with preference as
such, nor in the influence of choices over political outcomes as such.30 

To be sure, I think that partisan gerrymandering, in particular, has led 
to worse results for most of the current decade.  But to a great extent, I 
think this for partisan reasons.  It has led to Republican control of Congress.31 

And Republican control of the levers of power, at least since the departure
of big state progressives like Nixon, has led to significantly worse outcomes
than Democratic control would have had.  Compounding this, the creation 
of safe Republican seats has led to worse representatives.  With safe seats, 
the only real electoral pressure is the Republican primary, and Republican 
primary voters support worse policies than Republicans, let alone the electorate 
as a whole. 

If I left it at this, my objection to gerrymandering would be, perhaps, 
uncomfortably close to the recent defense of gerrymandering by North
Carolina Representative David Lewis: “I think electing Republicans is
better than electing Democrats.  So I drew this map to help foster what I 
think is better for the country.”32  Moreover, in both popular and academic 
discourse, the objections to gerrymandering tend to be at least superficially  

26. See, e.g., Shaw v. Reno, 509 U.S. 630, 648 (1993). 
27. See David O. Barrett, Note, The Remedial Use of Race-Based Redistricting 

After  Shaw v. Reno, 70 IND.  L.J. 255, 277 (1994); Adam B. Cox & Richard T.  Holden,  
Reconsidering Racial and Partisan Gerrymandering, 78 U.  CHI.  L.  REV. 553, 554 (2011). 

28. See Alexander & Prakash, supra note 6, at 10–11. 
29. See id. at 5 n.8. 
30. Niko Kolodny, Rule Over None I: What Justifies Democracy?, 42 PHIL. & PUB. 

AFF. 195, 199–200 (2014). 
31. See Beitz, supra note 21, at 323. 
32. Common Cause v. Rucho, 318 F. Supp. 3d. 777, 809 (M.D.N.C. 2018), vacated 

and remanded by Rucho v. Common Cause, 139  S. Ct. 2484 (2019). 
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[VOL. 56: 1013, 2019] What Is Wrong with Gerrymandering? 
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nonpartisan.33 What I wrote in the previous paragraph is not the sort of
thing that one is supposed to say in a law or philosophy journal. 

True, one can take a broader view and argue that gerrymandering leads 
to systemically worse results, which do not depend on the policies of the 
gerrymandering party.34  For instance, it might be said that gerrymandering has
the effect of spacing elections further apart, which has worse results over 
the long run than elections spaced closer together.35  Still, as common as 
arguments of this kind are—that some  putatively undemocratic feature of 
institutions leads to systemically  worse results in the long run—I find 
them exceedingly  hard to evaluate.  It is  not just that the data are so scanty.  
It is hard to even know how to frame the hypotheses.  How generally is 
the feature specified? Which alternatives count as relevant?  Which other 
conditions are held fixed?  How long is the long run? 

At any rate, I am going to bracket whether gerrymandering has bad
systemic results, and ask whether any further objection to gerrymandering
remains.  Many people seem to think that a further objection does remain.
First, when people say why they object to gerrymandering, they often do 
not say anything about results, but instead contend, for instance, that 
gerrymandering wastes or dilutes votes, which is wrong, or anyway a bad 
thing, in itself.36 

Second, even when people do not say why they object to gerrymandering,
the immediacy, certainty, and heat of their objections suggests that they
do not rest on evaluation of qualified, empirical predictions about systemic 
effects. It seems hard to explain the outcry against gerrymandering as simply 
reflecting a social scientific hypothesis that fewer years should pass between 
Congressional elections for optimal long-term results.  Imagine the Constitution
gave congressional representatives, like Senators, six-year terms, and political
scientists were advertising the benefits of shortening their terms to two 
years.  Would the debate have the same temperature?

Finally, when people object to racial or partisan gerrymandering, their 
objection often seems to be partial: on behalf of only part of the electorate, 
such as black or Democratic voters.37  But systemic defects, such as that 

33. See, e.g., Alexander & Prakash, supra note 6, at 1. 
34. See, e.g., Mitchell N. Berman, Managing Gerrymandering, 83 TEX. L. REV. 

781, 847 (2005). 
35. See id.

 36. See Beitz, supra note 21, at 339–40. 
37. For example, it has been suggested that partisan gerrymandering violates freedom 

of speech, since officials impose burdens on  members of the disfavored party f or their 
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elections are suboptimally spaced, do not seem  partial in this way.  If anyone  
has an objection to them, everyone does.  

III. PREFERENCES 

Perhaps the objection to gerrymandering is that it makes policy insufficiently 
responsive to the superdistrict. Policy is more responsive to the superdistrict at
a time, let us say, simply to the extent that, on each given policy question,
the policy answer preferred by a majority of the superdistrict at that time 
obtains. 

Gerrymandering seems most to threaten responsiveness when it violates 
“majority proportionality”: that is, when a party with a minority of support 
in the superdistrict nonetheless enjoys party control.  This already suggests 
one limitation of this appeal to responsive policy.  While partisan gerrymandering
may lead to violations of majority proportionality, there is less reason to 
expect that racial and incumbent gerrymanders do. 

Why does responsive policy matter, setting aside faith that it leads to better
results?  The most straightforward answer, it seems, rests on two premises.
First, each of us has an interest in correspondence, in the satisfaction of 
our policy preferences.  Second, insofar as policy is responsive, the satisfaction 
of this interest is fairly distributed. 

I do not find either premise convincing, for reasons I try to explain in 
Rule Over None I: What Justifies Democracy?38  I just gesture at a few 
reasons here.  Regarding the first premise, we have an interest, to be sure,
that our substantive interests be satisfied.  But the policies that we prefer
are not always reliable guides to the policies that are in our substantive
interests. Regarding the second premise, why should we suppose that 
insofar as policy is responsive with respect to each policy question, the
satisfaction of these interests in the satisfaction of policy preferences will
be fairly distributed among people?  If one has prioritarian leanings, then 
a fair distribution would be something like maximizing the satisfaction of
the policy preferences of those with the least satisfaction over time—
something like Rawls’s “difference principle,”39 as applied to the satisfaction 

prior support of it. See Vieth v. Jubelirer, 541 U.S. 267, 314 (2004) (Kennedy, J., concurring). 
This argument presupposes that gerrymandering imposes special burdens on the disfavored 
party. This is also why I do not consider this free speech objection independently in the 
text: namely, that it presupposes that gerrymandering imposes some special burden.  As 
we will see, it is hard enough to identify what this special burden is. And once we have 
identified what it is, we have already identified an objection to gerrymandering.

38. See generally Kolodny, supra note 30.  However, I doubt that this argument has 
anything to fear from social choice theory.  It does not need a method for aggregating  
preferences, only a principle of distributive  justice  telling  us how to fairly trade-off the  
satisfaction of one interest against another. 

39. See John Rawls, Fairness to Goodness, 84 PHIL. REV. 536, 551 (1975). 
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of policy preferences.  To simplify, suppose that one’s policy preferences are
satisfied to the extent that one’s own party, in a two-party district system,
holds a greater share of legislative seats.  Then, assuming that there is at 
least one voter in each party, a 50–50 split in the legislature would maximize 
minimum preference satisfaction. A shift to 51–49, by contrast, would
reduce the minimum from fifty to forty-nine.  Note that this is true even if 
99% of voters support one party and 1% of voters support the other. Rather 
than indicate some problem with partisan gerrymandering, therefore, the 
appeal to interests in preference satisfaction seems to argue for continual 
partisan gerrymandering in favor of the minority party.

A further difficulty arises if we say that not only the satisfaction of
preferences for policy, but also the satisfaction of preferences for district
representation matter.  Then, Democratic voters packed into a district are 
more likely to see their preference that their district have a Democratic 
representative satisfied, whereas Democratic voters cracked into districts
are less likely to see their preference satisfied.  It seems odd, however, to 
think that packed voters lack a complaint that cracked voters have. 

IV. EQUAL INFLUENCE 

Setting aside results and preferences, one might argue that gerrymandering 
distributes influence over political decisions unequally.40  Once again, too 
briefly, there seem two main reasons to care about equal influence or, more 
fully, equal opportunity for informed, autonomous influence.  There is the 
activity that such opportunity makes possible; the activity  of  bringing one’s 
convictions to bear on public policy.41  Call this the “activity argument.”42 

And then there is the objectionable relation that one stands in to others 
when they have greater opportunity for political influence than one has.43 

Call this the “status argument.”44  I will not try to make either argument here.45 

What I want to emphasize is simply how hard it is to identify an objection 
to gerrymandering, even if we grant these arguments. 

40. See Alexander & Prakash, supra note 6, at 15. 
41. See Kolodny, supra note 30, at 210–11. 
42. See generally id.
43. See generally Niko Kolodny, Rule Over None II: Social Equality and the Justification 

of Democracy, 42 PHIL.  &  PUB.  AFF. 287, 321 (2014). 
44. See id. at 308–09. 
45. For a sense of the challenges such arguments face, see generally JASON BRENNAN, 

AGAINST  DEMOCRACY  (2016); Richard J. Arneson, Debate:  Defending the Purely Instrumental  
Account of Democratic Legitimacy, 11 J.  POL.  PHIL. 122 (2003). 
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When is one’s opportunity for influence as a voter, as opposed to an
official or persuader of other voters, equal—provided that one has equal 
access to relevant information?  Bloodless though it sounds, I think that 
one’s opportunity for influence as a voter over an outcome should be measured
as the “a priori chance” that one’s vote is decisive over the outcome, where
one’s vote is decisive just when had one’s vote been different, the outcome 
would have been different.46  By one’s a priori chances, I mean one’s 
chances assuming that every  pattern of other votes is just as likely  as any 
other pattern.  You and I enjoy a priori equality with respect to an outcome 
just when my  vote and  your vote would have equal chances of  being 
decisive over the outcome, assuming that no pattern of other votes is more 
or less likely than any other pattern.  A priori equality is violated by 
malapportionment, plural voting, and less-than-universal suffrage.  But  
a  priori equality is not  violated  by  gerrymandering.   So if a priori equality
is  the  right measure of equal influence, gerrymandering does not upset 
equal influence. 

Why not say instead that the right measure of equal influence requires 
equal actual decisiveness?  First, it is not clear why it should matter on 
either the activity or status arguments.  It is not as though we participate
in politics only insofar as we are decisive, or as though we are no longer 
equal citizens just when elections are decided by a single vote. 

Second, it is hard to accept that there is reason to equalize, for each of 
us, something, such as decisiveness, that depends on how the rest of us 
actually vote.  Suppose the yeas are two, the nays one, abstracting from my 
vote. If I vote yea, decisiveness will be equal.  If I abstain, decisiveness 
will be unequal. It seems implausible that that is a reason for me to vote 
yea.  What we have reason to provide equally, it seems, is opportunity for 
influence, not what actually results from the exercise of that opportunity, 
given how others exercise their like opportunities.47 

Finally, it is hard to see how the objection to gerrymandering could be
that it distributes actual decisiveness unequally.48  For actual decisiveness 
is almost always equal, except in rare cases in which the outcome turns on 
a single vote.49  One way to minimize inequalities in actual decisiveness, 
then, would be to minimize outcomes decided by a single vote.50  It might
be said that this is  done  by making districts  less competitive, that is, reducing 

46. See Kolodny, supra note 43, at 322. 
47. Compare equal opportunity for employment. Whether or not you and I enjoy

equal opportunity for  a job should not depend on  whether either of us actually app lies for 
it, even though  your applying for  it may lower m y chances of getting it. 

48. See Kolodny, supra note 43, at 320–21.
 49. See id. at 321–22. 

50. See id. at 322–23. 

1022 

https://unequally.48
https://opportunities.47
https://different.46


KOLODNY_56-4.DOCX (DO NOT DELETE) 12/6/2019 11:14 AM      

  
    

 

  
 

    
 

  
  

 
  

 

   

 

    

  

 
  

 
   

 

  
  
  
 
 
   

  
  

[VOL. 56: 1013, 2019] What Is Wrong with Gerrymandering? 
SAN DIEGO LAW REVIEW 

the difference in vote share between winner and second-place finisher.51 

But this is precisely what packing generally does.52  Indeed, a frequent 
complaint about gerrymandering is precisely that it  makes districts less 
competitive.53 One could say that the objection is only to cracking, which 
makes districts more competitive.54  But again it seems odd that cracked 
voters should have an objection that packed voters lack. 

Why not say that what should be equalized is not actual decisiveness,
but instead ex ante decisiveness: the epistemic probability of being decisive, 
given what the relevant evidence suggests about how others will vote? 
Setting aside the new difficulty of saying whose evidence at what time
determines whether you have equal influence—whether it is, for example,
Nate Cohn’s evidence a week before the election or Karl Rove’s evidence 
on the eve of the election—it is not clear how the shift to the ex ante 
perspective helps.  So long as the epistemic probability converges to the 
long run frequency, precisely the same institutions satisfy the imperatives: 
equalize ex ante decisiveness and equalize actual decisiveness over time.55 

As an alternative measure of equal influence, one might propose equal 
actual success, where people are successful when their preferences not 
only are realized but also contribute to their own realization.56 And, indeed, 
people generally care more about being successful than they care about 
being decisive, more about whether what they  preferred prevailed than 
about whether it prevailed by a single vote.57  But even so, an interest in success 
adds little at this point.   Assuming that people vote, the imperative equalize 
success recommends the same as the already considered imperative equalize 
preference satisfaction. 

Might there be something else, other than decisiveness or success, equality 
of which gerrymandering objectionably disturbs?  The efficiency gap measure 
of partisan gerrymandering suggests the answer: the equality of nonwasted 
votes.58 The number of nonwasted votes in a set of elections is the sum 

51. See id. at 322.
 52. See Beitz, supra note 21, at 326. 

53. See id. at 352.
 54. See id. at 326. 

55. See, e.g., id. at 339–40. 
56. See, e.g., id. at 337–38.  I assume that it is the success of one’s preference, not 

one’s vote, that matters.  People do not have some standing reason to change their votes 
just to be on the winning side. 

57. See Kolodny, supra note 30, at 206. 
58. See Nicholas O. Stephanopoulos & Eric M. McGhee, Partisan Gerrymandering 

and the Efficiency Gap, 82 U.  CHI.  L.  REV. 831, 849 (2015). 
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of the minimum number of votes, in each election, required to elect the
successful candidate.59  Note, however, that this is not equalization among 
individuals, but instead among parties.  Indeed, if my vote is successful 
but not decisive, then there is  no fact of the matter whether it was or was not 
wasted; whether or not my vote belongs to the set of votes that  was just 
enough to elect the candidate.60  The reason to care about the efficiency gap, 
if there is one, has to do  with neutrality among parties, which  we will  
consider later. 

V. PROPORTIONAL REPRESENTATION 

The objection to gerrymandering, it is often said, is that it upsets 
“proportional representation.”61 Proportional representation, however, can 
mean quite different things:  (1) “Multi-party proportional representation,” as 
we might call it, requires that a party’s representation in the assembly be
proportional to votes cast for that party’s representatives across the 
superdistrict. This conception is perhaps best realized by party list systems.62 

(2) “Nonpartisan proportional representation” requires that each representative 
be associated with a distinct, equinumerous set of constituents who voted 
for that representative. This conception is perhaps best achieved by single 
transferrable vote.63 (3) “Two-party proportional representation” is 
approximated as the division of legislators between the two major parties 
approximates the division  of support for those two major parties in the 
electorate.64 

Proportional representation is often invoked in defense of gerrymandering, 
in the following way: 

(1) Gerrymandering is objectionable only insofar as it departs 
from proportional representation. 

(2) So gerrymandering is objectionable only if proportional 
representation is required. 

(3) If a district system is permissible, then proportional
representation is not required—since any district system is 
bound to depart from proportional representation. 

59. See id. at 849–50. 
60. See id. at 850–51. 
61. Berman, supra note 34, at 820. 
62. See, e.g., Beitz, supra note 21, at 343. 
63. See id. at 342.

 64. See id. at 348–50. 
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(4) So, if a district system is permissible, gerrymandering is not 
objectionable.65 

However, one might accept (1) but reject (2).  One might grant that 
proportional systems are not required, since the best district system is no
worse than the best proportional system.  Still, one might argue, district systems 
that are more two-party proportional are better than district systems that 
are less. The objection to gerrymandering is precisely that it makes district 
systems less two-party proportional than necessary to achieve the benefits
of a district system.  I assume that it is two-party proportionality that is at 
issue here, since that is the kind of proportionality that limiting gerrymandering
might be expected to increase.66  As Charles Beitz argues: “[T]he effect 
of partisan gerrymandering is to impose an unjustifiably large share of the 
costs of [a district system] on those whom it disadvantages.”67 

The question is then what is good about two-party proportional 
representation, apart from better results or responsiveness.68  What are the 
costs to which Beitz refers?  He suggests that “voters are less likely . . . to 
have a representative in the legislature whose political commitments track 
their own reasonably closely.”69  This brings us back to preferences, however 
what matters now is not the satisfaction of one’s preferences for policy, 
but instead minimizing the distance between one’s policy preferences and
the policy preferences of the closest representative in the legislature.  Suppose
that the A party, with 51% of the vote, controls sixty seats, whereas the B 
party, with 49% of the vote, controls forty seats.  Beitz’s suggestion seems 
to be that if instead the split was more two-party proportional, say fifty-

65. See ANTHONY J. MCGANN ET AL., GERRYMANDERING IN AMERICA: THE HOUSE 
OF REPRESENTATIVES, THE SUPREME COURT, AND THE FUTURE OF POPULAR SOVEREIGNTY  
42–43 (2016).

66. See Beitz, supra note 21, at 331. The benefits might be that, since district systems
tend toward only two major parties, they  compel  the formation of coalitions before, rather 
than after, elections, which makes control over  the legislature after elections smoother.  Or  
the benefits might be that district systems make representatives more closely bound to  
specific geographical constituencies. 

67. See id. at 345. 
68. See generally Jonathan W. Still, Political Equality and Election Systems, 91 

ETHICS (SPECIAL ISSUE) 375, 384 (1981).  It is sometimes suggested, as a kind of reduction, 
that if representation by party must be proportional, then, absurdly, representation b y  every  
affiliation must  also be proportional.  But it does not seem arbitrary  to me to single out party 
affiliations, since parties  are expressly organized to advance a policy platform by electing 
representatives. 

69. See Beitz, supra note 21, at 344. 

1025 

https://responsiveness.68
https://increase.66
https://objectionable.65


KOLODNY_56-4.DOCX (DO NOT DELETE) 12/6/2019 11:14 AM      

 

 

  

  

  
   

   

 
 

  
  

 
 
 

 

     
 

   
 

 

 

  

one seats to forty-nine, the maximal distance any voter must suffer would 
be reduced. 

Setting aside why minimizing the maximum distance should matter, 
why think that making the split more two-party proportional would minimize 
the maximum distance?  Perhaps we are to suppose (i) that no A representative
is closer to any B voter than some B representative—and vice-versa, 
(ii) that the greater the number of B representatives, the greater the range 
of B voter preferences represented by someone in the legislature—and 
vice-versa, and (iii) the spread of  B voter preferences is just  as wide as  the 
spread of A voter preferences. For example, there might be 200 evenly  
spaced points  in  A  space each occupied by the same  number of A voters 
—and  vice-versa.  Each successive  A representative elected to the legislature  
then  occupies the midpoint of the widest gap  between any two adjacent  A  
voters.  Thus, the first A representative is at point 100, the second at 50, 
the third at 150, the fourth at 25, and so  on.  

Assuming all this, it is then true that moving from a 60–40 to 51–49 
split would reduce the maximum distance between any voter and the closest 
representative.  But this has nothing to do with two-party proportionality. 
It simply reflects the fact that, under the assumptions, whatever the distribution
of the votes, the maximum distance is minimized by approaching a 50–50
split. If the A party had 60% of the vote, moving from a 60–40 to a far 
less two-party proportional 51–49 split would still reduce the maximum
distance. Perhaps, then, the idea is that even if the spread of possible B 
voter preferences is as wide as the spread of possible A voter preferences, 
the ratio of the spread of actual A party preferences held by some voter to 
the spread of actual B party preferences is proportional to ratio of votes 
for the A party to votes for the B party?  But why think that this is generally 
true? Suppose that there are 10,000 distinct points in B voter space.  One 
might expect that with, say, 40,000 B voters, at least one voter actually holds 
each possible B voter preference.  That is enough to argue for a 50–50 split, 
even if there are 60,000 A voters.70 

70. It is sometimes suggested that voting rules should also respect quasi-anonymity: 
that two profiles  of votes should deliver the same outcome if we swap the party support of 
any two voters.  Quasi-anonymity  rules out district systems.   See THOMAS CHRISTIANO,  
THE RULE OF THE MANY:  FUNDAMENTAL ISSUES IN DEMOCRATIC THEORY 234 (1996). For  
example, if we swap the opposing votes of  a voter,  Ty, in a tied district and a voter, Lopseid,  in 
a far from tied district, then  we change the outcome.  See Still, supra note 68, at 382.  However, 
quasi-anonymity does not support, in any clear wa y, proportionality, rather than say  an at-
large but winner  take all superdistrict.  Moreover, it is unclear why  quasi-anonymity  matters.   It  
is not clear what Lopseid’s objection is if not to not being actually decisive, when  Ty is. 
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VI. MAJORITY RULE 

We noted earlier that partisan gerrymandering, if not racial or incumbent 
gerrymandering, threatens majority proportionality.71  Granted, district 
systems cannot guarantee majority proportionality.72 But given a district 
system, one might complain that gerrymandering makes majority  proportionality 
less likely than necessary.73 

But why accept majority proportionality?  One argument is just by analogy. 

(1) Members of the majority have an objection about departures 
from majority rule by district voters over district representation. 

(2) Members of the majority have an objection about departures 
from majority rule by representatives over policy.

(3) Departures from majority rule by superdistrict voters over 
party control are sufficiently like either of these other departures.

(4) Therefore, members of the majority have an objection about
departures from majority rule by superdistrict voters over
party control. 

As a psychological explanation of why many protest against partisan
gerrymandering, this has a certain verisimilitude.  People find it objectionable 
just because it is similar to violations of majority rule that people find 
objectionable.

But how does it fare as a normative explanation of why, if at all, partisan 
gerrymandering is, on reflection, objectionable?  Is there a more principled 
case for majority rule?  Some might argue for majority rule on the grounds
that it leads to better results or to the satisfaction of preferences.  But we 
have already considered those possibilities.  Is there some more intrinsic 
democratic reason in favor of majority rule?  The standard answer is that 
majority rule is entailed by neutrality between outcomes.74  Indeed, the nub 
of complaints about partisan asymmetry, the efficiency gap, and mean-
median difference seems to be neutrality between parties, which seems a 
special case of neutrality between outcomes, where the outcomes are party 
representation.75 

71. See supra Part II. 
72. See Beitz, supra note 21, at 349. 
73. See id. at 352–53. 
74. See Kolodny, supra note 43, at 323. 
75. See Wang, supra note 20, at 1304, 1318; see also Stephanopoulos & McGhee, 

supra note 58, at 863. 
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But why accept neutrality between outcomes?  The activity and status
arguments may require equal influence among people.  But that does not 
require neutrality between outcomes.  For simplicity, consider supermajority 
requirements on referenda.  Granted, these favor the status quo: keeping 
policy over changing it.  But they do not distribute opportunity for influence 
unequally among people.  Each person has the same opportunity as any 
other person to influence change—even if the equally enjoyed opportunity
to influence change is less than the equally enjoyed opportunity to influence 
stasis. Presumably, what matters is that people have equal opportunity
to influence decisions, not that decisions have equal opportunity of being
made. 

Now, one might reply that supermajority requirements do not give people
equal opportunity for influence.  For, taking as given the outcome which
people actually prefer, supermajority requirements give those who prefer 
stasis greater opportunity to influence the outcome that they prefer than
they give others to influence the outcome that they prefer. 

In the status argument, however, the reply finds no foothold.  Consider 
activities that have value for someone only insofar as they flow from
choices or attitudes, such as career or marriage.  Where such activities are 
at stake, there are at least the makings of a complaint, on the part of person 
A, that it is harder for A to satisfy that interest given A’s actual attitudes 
than it is for B to satisfy that interest given B’s actual attitudes.  According 
to the status argument, however, what ultimately matters is not some activity
that one pursues by exercising an opportunity—such as civic participation 
that one engages in when one casts a vote—but instead a status one has
simply by having an equal opportunity.

In the activity argument, by contrast, there are the makings of such a 
complaint: that supermajority requirements give B less opportunity to satisfy 
B’s interest in political activity, given B’s preference for change, than they 
give A to satisfy A’s interest in political activity, given A’s preference for 
stasis. It is not clear to me that supermajority requirements do this.  But 
even if they do, this complaint strikes me as misplaced.  When evaluating 
the distribution of opportunity, it is not clear why we shouldn’t treat B as 
“free,” as Rawls puts it,76 and not gauge the extent and quality of B’s 
opportunities relative to the attitudes that B actually  has. 

But, one might protest, partisan gerrymandering that violates majority
proportionality does treat people unequally; it favors, say, Republicans 
over Democrats.  For example, Democrats may need 60% of the vote to 
gain control over the assembly whereas Republicans need only 40%.  But 
this is not so.  Partisan gerrymandering does not exploit any rule that says 

76. See Rawls, supra note 39, at 553. 
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that Democrats need 60% of the vote to gain partisan control over the 
assembly whereas Republicans need only 40%.  Instead, it exploits control 
over the districting process gained by winning earlier elections.  Had 
Democrats won those earlier elections, they would now need only 40% 
of the vote.  The bias is a kind of lagged advantage to the winners of earlier 
elections. And that just looks like favoring the status quo. 

VII. INCUMBENT PROTECTION GERRYMANDERS: IMPROPER 
REPRESENTATION  

We have asked so far whether the objection to gerrymandering is to how 
it distributes influence among voters.  Might the objection be instead to
how it distributes influence between the official in charge of districting, 
Gerry, and ordinary citizens?  This would resonate with the complaint that 
“voters should choose their representatives, not the other way around.”77 

But two doubts arise straightaway.  First, there would presumably be no
objection to Gerry’s greater influence if he had used it to district without
gerrymandering.  Second, I suspect that many gerrymanders that seem
objectionable when performed by officials would still seem objectionable 
if—cutting out the middleman—they were effected by direct plebiscite.

Still, if one is attracted to the idea of equal influence, whether from the 
activity or status arguments, there might seem to be a general objection to 
representative government in general: to officials having special powers 
of any kind, whether to district or otherwise.  After all, this gives them greater
opportunity for influence than ordinary citizens have.  One response, admittedly
vague, is that such greater opportunity is acceptable, when and because 
the official stands in relations of proper representation to their constituents: 
when and because the official stands as an agent to the citizenry as collective 
principal.78 This reply suggests, in turn, another possible objection to 
gerrymandering: namely, that it disrupts relations of proper representation 
between official and constituents. 

As a first way of pressing the objection, it might be said: 

(1) Gerrymandering leads to less competitive districts.
(2) In less competitive districts, incumbents’ responsiveness to

their district—their acting so as to satisfy a majority of the 

77. See Berman, supra note 34, at 781. 
78. Kolodny, supra note 43, at 317. 
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district’s preferences—contrast: policy being responsive to the 
superdistrict—does less to improve their chances of reelection. 

(3) So, in less competitive districts, incumbents will be less 
responsive to their district. 

(4) Proper representation requires that representatives be responsive
to their district. 

(5) So, gerrymandering leads to violations of standards of proper 
representation. 

Among other doubts, this suggests, counterintuitively, that strict term
limits would be as objectionable as gerrymandering.  After all, term limits 
likewise make incumbents’ responsiveness powerless to raise their chances 
of reelection, which are stuck at zero no matter what they do. Moreover, 
if the objection is to being represented by a less responsive representative, 
then the objection would be one that, oddly, all voters in a less competitive, 
packed district would have to a greater degree than all voters in a more 
competitive, cracked district.79 In any event, I do not think that proper 
representation does require that representatives  be responsive in this sense. 

A second way of pressing the objection is: 

(1) Gerrymandering makes districts’ elections of their 
representatives less frequent or less direct. 

(2) Proper representation requires that districts’ elections of their 
representatives be sufficiently frequent and direct. 

(3) So, gerrymandering leads to violations of standards of proper 
representation. 

It is not clear that partisan or racial gerrymandering does this.  True, 
some claim that partisan gerrymandering of congressional districts replaces 
the direct election of representatives every two years with an indirect election, 
via the election of the state government that controls districting, every ten 
years.  But what partisan gerrymandering seems more clearly to do is instead 
to make the party composition of the state’s congressional delegation indirectly
determined every ten years.  Each district’s election of its representative 
still occurs directly, every two years.  Indeed, partisan gerrymandering might 
be superimposed on term limits. 

There is more plausibility, however, to the claim that incumbent protection 
gerrymandering makes the district’s election of its representative insufficiently
frequent for the standards of proper representation to be met.  Consider an 
extreme analogy: once elected by a majority, a representative can unilaterally 

79. Alternatively, if the objection is that having fewer competitive districts has bad
systemic effects, then that is an objection that everyone has.   See Beitz, supra note 21, at 
351–52.  But, we have  already discussed systemic effects.  See supra Part I. 
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change the vote threshold for reelection to be safely below a poll of likely 
support. This seems close to electing representatives for terms that extend 
as long as the representative chooses.  This does seem like an intrinsic, 
democratic objection, at least to incumbent protection gerrymanders. 
Whatever else proper representation requires, it requires that representatives
should not have the power to give themselves life terms. 

VIII. INCUMBENT PROTECTION GERRYMANDERS: CORRUPTION 

And there is another, perhaps more basic, objection to incumbent protection 
gerrymanders.  The objection is not that official Gerry has greater influence 
than ordinary voters, but instead that Gerry uses that greater influence corruptly. 
Elsewhere, I suggest that corruption consists of an official deciding how 
to use the office’s superior power and authority over others, for a reason 
that, roughly, does not serve the values that justify the office: bribes, nepotism,
a perceived debt of gratitude, a pet project, or a weakness for flattery.80 

Those subject to that superior power and authority have a complaint about 
that power and authority becoming the extension of the will of a particular 
person in this way.81  If an office would serve the justifying values no 
worse if officials were to exclude a certain class of reasons, I suggest, then 
they should exclude them.82 

Whether Gerry’s gerrymandering counts as corrupt, therefore, depends 
on whether the reasons for which Gerry gerrymandered serve the values 
that justify the office.  If Gerry is a legislator, then offhand one might expect
that reasons of policy—that this will bring about good or preferred policies 
—do serve the values that justify his office.  If legislatures serve any justifying 
values, they presumably serve them by legislators being sensitive to reasons 
of policy.  This makes it hard to pin the charge of corruption on partisan
gerrymanders, which may well be made for reasons of policy.  To that extent, 
the North Carolina State Representative quoted earlier has a point.83 

By contrast, when incumbent Gerry indulges in an incumbent protection 
gerrymander, then his reason may well be to get reelected even at the expense 
of policy. To protect their seats, incumbents often strike deals with incumbents 

80. See Niko Kolodny, U.C. Berkeley, Official Corruption, Keynote Address at the 
12th Annual Conference of Northwestern University: Society for the Theory and Ethics of 
Politics 30 (Mar. 10, 2018). 

81. See id. at 25–26. 
82. See id. at 30–31. 
83. See supra note 32 and accompanying text. 
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of the other party, which opposes their policies.84  Drawing the maps merely
to get oneself reelected, damn the policy consequences, seems far less likely
to serve the values that justify the office of legislator.  It seems more like 
feathering one’s nest.85 

Insofar as the objection to gerrymandering is an objection to corruption, 
it depends on intent. A decision is not corrupt because of its content, but 
instead because of the reason for which it was made.  Hiring a qualified 
contractor need not be corrupt.  But hiring the same contractor for a bribe 
is. Similarly, suppose that Gerry corruptly gerrymandered a district map. 
If Gerry had drawn the same map, but not for reasons that do not serve the
justifying values—if Gerry had simply applied some randomizing procedure 
—then it would not be corrupt. 

IX. RACIAL GERRYMANDERING: DISCRIMINATION 

Perhaps, then, we have identified objections to incumbent protection
gerrymanders: namely, that they violate the standards of proper representation 
and that they are corrupt.  But what about racial and partisan gerrymanders?

In the case of racial gerrymanders, the answer might seem obvious: 
wrongful discrimination.  But, on closer inspection, several challenges come 
into focus.  First, we need a conception of wrongfully discriminating against 
a group that does not require giving members of that group less of some
good than members of another group.  For we have yet to identify a good 
that gerrymandering gives people less of: an impact, as it were, that might
be disparate. Perhaps wrongful discrimination can take other forms, however, 
besides the lesser provision of some good.  Perhaps an effort to thwart electoral 
preferences is one such form.  Perhaps that is, in itself, hostile or adversarial 
treatment. 

Second, we would need to explain what is wrong with such treatment.86 

Since what is wrong, we are supposing, is not the lesser provision of some 

84. Patrick Basham, Democracy Demands Ousting the Incumbent Class, CATO 
INST. (Aug. 4, 2005), https://www.cato.org/publications/commentary/democracy-demands-
ousting-incumbent-class [https://perma.cc/GUJ9-X86Z].

85. One might distinguish between two offices that Gerry holds: legislator on matters of
districting and legislator on other matters.  And one might argue that even if the office of
legislator on other matters serves the justifying values when the legislator acts for reasons
of policy, the office of legislator on matters of districting does not.  So, partisan gerrymandering, 
even when influenced by policy, can be corrupt. But if serving the justifying values here 
means having good results, then the argument that partisan gerrymandering is corrupt would 
seem to presuppose a prior argument that partisan gerrymandering leads to bad results. 

86. For a recent survey of the challenges, see generally Larry Alexander, Is Wrongful 
Discrimination Really Wrong?  (Univ. of San Diego Sch. of Law Legal Studies Research 
Paper, Research Paper No. 17-257, 2016), https://ssrn.com/abstract=2909277 [https://perma.cc/
UND3-2GA3]. 
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good, perhaps it has to do with the attitudes expressed.  If it does have to 
do with the attitudes expressed, then wrongful discrimination, and so this
objection to racial gerrymandering, may in turn depend on intention. It 
may imply that natural racial gerrymanders would not be objectionable in 
the same way.87 

Finally, we need to identify which groups, when treated in those ways,
are wrongfully discriminated against.  If there are any such groups, presumably 
racial groups are among them.  Racial groups are more or less defined by
a history of group subordination of a kind that involved far more than 
simply thwarting electoral preferences by gerrymandering schemes.

But if we grant this, why not also say that partisan gerrymandering is 
wrongful discrimination against political party, just as racial gerrymandering 
is wrongful discrimination against race?  To be sure, it might be wrong,
say, to refuse to hire someone because of their party affiliation. But, first, 
it is not clear whether what makes this wrong, when it is wrong, is simply
refusing to hire someone without good reason, or whether refusing to hire 
someone because of their party affiliation, like refusing to hire someone 
because of their race, is wrong in a distinctive, further way.  And, second, 
one doubts that it can be wrongful discrimination, in general, to try to 
thwart the electoral preferences of members the opposing political party—
let alone simply to try to improve the electoral fortunes of one’s own 
political party. 

To be sure, racial gerrymanders might also be objectionable because 
they have independently objectionable effects.  The effect might be that the 
policy unfairly disserves the substantive interests of minorities.  Or it might 
be that there are no, or disproportionately few, representatives from a racial 
group.  Or it might be that a racial group is consistently outvoted. Note 
that even if the racial group has representatives, it might still be outvoted
on questions of policy in the assembly.88  Offhand, there seems no more 
reason to expect these effects from intentional than from natural gerrymanders.  

87. It would thus be hard to explain the 1982 amendment to Section 2 of the Voting
Rights Act, requiring only discriminatory outcomes, not discriminatory intent, other th an 
as an  “evidentiary dragnet.”  Roy  A. McKenzie & Ronald  A. Krauss,  Section 2 of the  Voting  
Rights Act: An Analysis of the 1982 Amendment, 19 HARV.  C.R.-C.L.  L.  REV.  155,  155–58  
(1984).

88. The creation of majority-minority districts can increase the representation of the 
minority.  But, this may not  improve, and indeed  may worsen, the prospects of control by 
the party, or of the pursuit of policies, favored by the minority. 
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Having one’s interests unfairly underserved is objectionable on its face. 
But is being underrepresented or being consistently outvoted objectionable, 
in itself?  It is true that when the group is outvoted, the preferences of its 
members are not satisfied.  But we have already set aside preference satisfaction.
It cannot be said that, because they are reliably outvoted, members of the 
minority have less opportunity for influence than members of the majority
have. As individuals, everyone’s a priori chances of decisiveness are 
equal and everyone’s actual decisiveness is equally zero.  It is common to 
dramatize the complaint of members of persistent minorities by saying 
that their votes made no difference.89  But members of persistent majorities
can almost always make the same complaint.90 

X. PARTISAN GERRYMANDERING: ASYMMETRIC INFORMATION 

What are we to say about the remaining case: partisan gerrymandering?
Consider an example.  The letter of the law says that an election can be 
held on the first or second of the month, at the discretion of the election 
commissioner.  However, elections have always been held on the second, 
and few even realize that the first is a legal possibility.  The election 
commissioner, a partisan of the Fête Party, holds the election on the first,
informing only members of his own party. When the members of the 
opposing Fiesta Party are confronted on the second with the fait accompli,
they would seem to have a complaint.  Their complaint is not that elections 
on the second somehow have better long-term results or are intrinsically 
more democratic than elections on the first.  The complaint is that they, 
the members of the Fiesta Party, were not informed, whereas members of 
the Fête Party were informed, about when the election would be.

But why is that grounds for complaint? An answer might lie in the idea, 
supported by either the activity or the status argument, that citizens have 
a complaint about being deprived of equal opportunity for informed, 
autonomous influence over political decisions.  The adjective, informed, 
is key.  Citizens must have equal opportunity to know what the decision-
making procedure is.  This is not to say that you were deprived of equal 

89. See Brad Plumer, Why More Than 80 Million Americans Won’t Vote on Election 
Day, VOX (Nov. 8, 2016, 3:02 PM), https://www.vox.com/policy-and-politics/2016/ 
11/7/13536198/election-day-americans-vote [https://perma.cc/3A9T-BZU9]. 

90. It is true that a persistent majority as a group enjoys greater influence—indeed
decisiveness—than a persistent minority  as a group.  Perhaps—although this is admittedly 
speculative—in addition to  having reason to care that one not be subordinated  as an individual 
to another individual, one also has reason to care that one’s group not be subordinated to 
another group, with which one’s own group has a claim of equality.  Compare how Iraqis 
might have objected, had Iraq been annexed  as  the fifty-first state.   And perhaps such group 
subordination could be constituted by the fact that the other group is reliably decisive. But, 
again, this is all speculative.  
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opportunity simply because you do not in fact know what the procedure is. 
For others may have led you to water and done all that could be expected
of them to put you in a position to know.  But if you form reasonable but 
false expectations about what the procedure is—or even if you formed
false and unreasonable expectations, but it would have been cheap and
easy for others to correct the mistake—then you may well have been 
deprived of equal influence. 

On an admittedly extremely stylized depiction, Republican gerrymandering
around 2010 redistricting91 bears some comparison to machinations of the 
Fête commissioner.  Democrats assumed that everyone was complying
with the rules of the more restrained traditional contest, according to 
which partisan makeup of Congress is largely determined by elections of 
representatives every two years.92  They understood that control of state 
governments might result in some gerrymanders, but these would be kept 
within traditional bounds.93  Republicans, by contrast, had no plan to comply
with the rules of the traditional contest.94  Instead, they were complying 
with the rules  of a fewer holds barred lagged contest, where partisan makeup 
of Congress is determined mainly by elections of state governments every 
decade.95  That is, they systematically targeted elections of state governments
in 2010, in order to gerrymander to an unprecedented extent.96  Democrats 
falsely believed that both sides were competing in the traditional contest, 
and this was a reasonable belief—or at any rate cheap and easy for Republicans  
to correct. Democrats might complain that they were deprived of equal 
opportunity for in fluence.  It was as though Republicans knew, but withheld 
from Democrats, when the “real” election—that is, the  one that would determine 
partisan composition of state’s congressional delegation—would take place. 

91. See David Daley, ‘Gerrymandering on Steroids’: How Republicans Stacked the 
Nation’s Statehouses, WBUR (July 19, 2016), https://www.wbur.org/hereandnow/2016/07/19/
gerrymandering-republicans-redmap [https://perma.cc/G8T5-FM9D].

92. Sean Illing, Author Explains Why Democrats Will Struggle to Win the House 
Until 2030, VOX (June 3, 2017, 11:02 AM), https://www.vox.com/conversations/2016/10/ 
5/13097066/gerrymandering-redistricting-republican-party-david-daley-karl-rove-barack-
obama [https://perma.cc/54W7-R4CL].

93. Id.
 94. Id.
 95. Id.
 96. Id.
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Of course, it is a further question what relation this stylized depiction 
bears to the reality.  A REDMAP-er97 might well reply: “Don’t blame us! 
You should have known better!”  As the architect of REDMAP, Chris Jankowski 
puts it: “[T]here’s people who play on the other team who should do their 
job.”98 He has a point.  Karl Rove, for instance, made no secret of what was 
afoot.99  On the other hand, students in high school civics courses and 
applicants for citizenship are certainly encouraged in the impression that 
everyone plays the traditional contest: that members of Congress are elected 
directly every two years, not that the party composition of the state’s 
congressional delegation is determined by whatever state government 
happens to be in power at the time of redistricting.100  And even politically
savvy actors, while  aware that full-tilt gerrymandering  was legally  possible, 
seem to have assumed that the other side would not push things to the 
edge of legal possibility.101  David Daley describes REDMAP as a “secret 
plan”  and a “surprise,” and reports shock from old hands, such as North 
Carolina congressman David Price: “This is not same-old, same-old.  This 
has been taken to an extreme.”102  Anthony McGann and his coauthors 
describe Vieth v. Jubelirer103 as an “unnoticed revolution” in partisan
gerrymandering, explaining in some detail why it went “unnoticed” even by 
otherwise well-informed observers.104 

The objection to partisan gerrymandering, I am suggesting, might be an 
objection to depriving some of equal opportunity for informed, autonomous
influence over decisions by depriving them of opportunity to be informed
about the decision-making procedure that others in the system will follow. 
It is hard to see how natural gerrymanders—pure demographic shifts, against 
randomly drawn maps meeting contiguity and compactness constraints—
would give rise to such an objection, because it is hard to see how this would 
involve anyone’s exploiting asymmetric information. 

This objection to partisan gerrymandering depends, as we have seen, on 
which decision-making procedures it is reasonable for participants to expect
other participants to follow.  And what is reasonable to expect depends on 
contingencies of history and context.  If it was common knowledge that 
everyone played the lagged contest, this objection simply would not apply. 

97. About, REDISTRICTING MAJORITY PROJECT, http://www.redistrictingmajority
project.com/?page_id=2 [https://perma.cc/X6BU-CFV6].

98. DAVID DALEY, RATF**KED: THE TRUE STORY BEHIND THE SECRET PLAN TO STEAL 
AMERICA’S DEMOCRACY 214  (2016). 

99. Id. at xvii. 
100. See MCGANN ET AL., supra note 65, at 192. 
101. See id. at 15. 
102. DALEY, supra note 98, at 40–41. 
103.  541 U.S. 267 (2004). 
104. MCGANN ET AL., supra note 65, at 14–15. 
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If we all get used to gerrymandering, in other words, it will cease to be
objectionable, at least on these grounds.

If this seems counterintuitive, notice that gerrymandering is a special 
case of a more general category: selecting a particular a priori equal procedure 
from among other a priori equal procedures that, given the predicted 
distribution of electoral sentiment, will favor a particular outcome.  Such 
selection need not involve drawing districts.  For example, an incumbent 
might replace majority rule with plurality rule for fear that the presently 
divided opposition would otherwise unite in a runoff.  Or a party may call 
for elections now in the summer, when its poll numbers are soaring, rather
than later in the winter, when its poll numbers may have regressed.  We 
might call this “temporal gerrymandering.”105 

If this is objectionable, surely it is not because some deep principle of
democracy, independent of some complicated, empirical argument about 
long-run systemic effects, favors majority rule with runoff over plurality 
rule—much less summer elections over winter elections.  It seems more 
plausible that the objection has to do with deviating from the established 
or accepted equal chances procedure: the procedure that it was reasonable
to expect others to follow. By contrast, when it is established or accepted
that parties will select among equal chances procedures to favor themselves, 
no one seems to call foul.  Temporal gerrymandering in some parliamentary
systems, for example, is a matter of course.106  Everyone knows that everyone
else is  playing a lagged  game, in which the governing  party has an advantage 
in when it calls elections.107 Similarly, if civics classes in the United States 
broadcast that congressional delegations are determined every ten years by 
state legislatures, that that is when the real congressional elections occur,108 

one wonders whether gerrymandering would continue to strike people as 
unfair. 

105. See Paul Jacob, Temporal Redistricting, COMMONSENSE (July 16, 2015), http://this 
iscommonsense.com/2015/07/16/temporal-redistricting [https://perma.cc/7GFR-GL2U]. 

106. See Juan J. Linz, Democracy’s Time Constraints, 19 INT’L POL. SCI. REV. 19, 
21 (1998).

107. See Mark Andreas Kayser, Who Surfs, Who Manipulates? The Determinants of 
Opportunistic Election Timing and Electorally Motivated Economic Intervention, 99 AM.  
POL.  SCI.  REV.  17, 17, 19 (2005). 

108. Micah Altman & Michael P. McDonald, Pulling Back the Curtain on Redistricting, 
BROOKINGS (July 9, 2010), https://www.brookings.edu/opinions/pulling-back-the-curtain-
on-redistricting [https://perma.cc/UQ9G-9BNS].
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XI. SUMMARY 

To sum up: While some of the concern about gerrymandering is concern 
about the results that it leads to, some of the concern is that it is itself 
somehow objectionable—that it is undemocratic or unfair or foul play or
what have you. If there is such an objection to incumbent protection 
gerrymandering, my best guess is that it violates conditions of proper 
representation or that it is corrupt.  If there is such an objection to racial
gerrymandering, my best guess is that it is wrongfully discriminatory.  And 
if there is such an objection to partisan gerrymandering, my best guess is
that it exploits asymmetric information about how participants in the 
electoral system will behave, thereby depriving some of equal opportunity
for informed influence.  In each case, especially the last, the objections
depend on a number of contingent conditions. 
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