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Preface

The right to water is a self-standing right inextricably connected to the
right to an adequate standard of living, and is understood to be also
inherent in the right to health and the right to life. The right to water and
the right to food are intimately connected and therefore, these rights are
expected to mutually support the realization of one another with a view
to contributing to an adequate standard of living.

The scope of the human right to water has mostly been understood to
encompass domestic uses, for drinking and for hygiene. However, water is
also essential for food production, but are there grounds in international
law for stating that there is a right to water for food production or for
agriculture more broadly? The FAO Legal Office has been faced with this
question in a number of contexts, including in the preparation of a study
on water for food security by the High Level Panel of the Committee
on World Food Security, and in the elaboration of other international
instruments pertaining to water for food and agriculture.

This study is commissioned with a view to bridging existing knowledge
gaps on the relationship of the human right to water and effective water
governance with sustainable agriculture and the human right to food.
This study addresses the above-mentioned question by interpreting
the right to water and discussing its linkages with other human rights,
in particular, the right to food and other fields of law, from trade and
investment law to climate change and biodiversity law, to understand the
possible scope of such a human right. It also examines the implications
of the human right to water for food production and agriculture for a
human rights-based approach to water governance.
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Introduction

The human right to water is anchored in the human right to an adequate
standard of living; a response to concerns that began to attract the
international community’s attention in the 1970s (Gleick, 1998; Cahill,
2005; and Leb, 2012). The World Health Organization (WHO) estimates
that the absolute minimum water required to maintain a person’s life is
25litres per day, but thisis unsatisfactory for other needs such as personal
hygiene (Hutton and Haller, 2004). Depending on circumstances, water
for personal and domestic uses can be satisfied by 50-100 litres per day
(Howard and Bartram, 2003). Within the context of the 2030 Agenda
for Sustainable Development, adopted by United Nations (UN) Member
States on 25 September 2015 (2030 Agenda), the international focus
has been on Sustainable Development Goals (SDG) target 6.1 (universal
and equitable access to safe and affordable drinking water for all), and
target 6.2 (access to adequate and equitable sanitation for all). WHO and
the UN Children’s Fund (UNICEF) have reported that billions of people
have achieved access to the basic services described by these targets
since 2000, although faster progress is required to achieve the 2030
targets (WHO and UNICEF, 2017).

The progressive realization of these targets is expected to rely upon the
realization of SDG target 6.4:

By 2030, substantially increase water-use efficiency across all sectors and
ensure sustainable withdrawals and supply of freshwater to address water
scarcity and substantially reduce the number of people suffering from water
scarcity (2030 Agenda, 2015).

Water use in the agricultural sector is particularly relevant in this
connection. Agriculture uses 70 percent of the global average annual
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freshwater withdrawals,! (which total nearly 4 billion m?),> while in
least developed states, agriculture accounts for over 90 percent of
freshwater withdrawals (FAO, 2011). Renewable freshwater sources
total 4.2 billion m?32 but many water sources (such as groundwater) are
not renewable in a human timescale (FAO, 2006a; HLPE, 2015). By 2050,
global freshwater withdrawals for agriculture may increase to 90 percent
(WWAP, 2012), due to population growth, agricultural intensification
and changing dietary patterns.

The realization of SDG target 6.4 is complicated by the fact that the
planet’s water resources are under increasing stress due to population
growth, pressure on land from natural resource extraction, energy
generation, increasing industrialization and importantly, climate change
(WWAP 2012; HLPE, 2015). Anthropogenic climate change will increase
uncertainty in the availability, reliability and quality of freshwater
resources (Jiménez Cisneros et al, 2014). The Intergovernmental Panel
on Climate Change (IPCC) noted that “water is the agent that delivers
many of the impacts of climate change to society” (Jiménez Cisneros et al.,
2014, p. 234). In particular, climate change may increase uncertainty in
water access for agriculture. The IPCC states that due to climate change,
“future irrigation demand is projected to exceed local water availability
in many places” and rainfed agriculture is vulnerable to increasing
change in rainfall (Jiménez Cisneros et al, 2014, pp. 251-2). Further,
demand to produce food on either rainfed or irrigated land will rise,
due to intensifying weather variability brought about by climate change

World Bank. Development Indicators Annual Freshwater Withdrawals (Agriculture) estimates
for 2017 as per available figures. In: World Bank, World Bank Open Data [Online]. [Cited
8 December 2017]. https://data.worldbank.org/indicator/erh2o.fwag.zs; See also FAO.
AQUASTAT. Database. In: FAO [Online]. [Cited 8 December 2017]. http://www.fao.org/nr/
water/aquastat/data/query/index.html

World Bank. Development Indicators Annual Freshwater Withdrawals (Total) estimates for
2017 as per available figures. In: World Bank, World Bank Open Data [Online]. [Cited 8 December
2017]. https://data.worldbank.org/indicator/ER.H20.FWTL.K3?end=2014&start=1962&view
=chart

World Bank. Development Indicators Renewable Freshwater Resources (Total) estimates for
2017 as per available figures. In: World Bank, World Bank Open Data [Online]. [Cited 8 December
2017]. https://data.worldbank.org/indicator/ER.H20.INTR.K3?end=2014&start=2014&view=
bar


https://data.worldbank.org/indicator/er.h2o.fwag.zs
http://www.fao.org/nr/water/aquastat/data/query/index.html
http://www.fao.org/nr/water/aquastat/data/query/index.html
https://data.worldbank.org/indicator/ER.H2O.FWTL.K3?end=
https://data.worldbank.org/indicator/ER.H2O.FWTL.K3?end=
https://data.worldbank.org/indicator/ER.H2O.INTR.K3?end=2014&
https://data.worldbank.org/indicator/ER.H2O.INTR.K3?end=2014&

Introduction 3

(Jiménez Cisneros et al,, 2014). According to FAO, focusing on improving
the resilience of agricultural systems to reduce current and likely risks
from climate variability should be key in adaptation and mitigation
strategies (FAO, 2011). As affirmed by Secretary-General Ban Ki-moon
on 2012 World Water Day:

[o]ver the coming decades, feeding a growing global population and
ensuring food and nutrition security for all will depend on increasing food
production. This, in turn, means ensuring the sustainable use of our most
critical finite source — water (UN Secretary General, 2012).

The human right to water is thus dependent upon responsible and
efficient water use in the agricultural sector. Equally, the human right
to water is connected to the realization of the human right to food.
The UN World Water Assessment Programme (WWAP) suggests that
at least 2000-3000 litres of water per day are required to produce
sufficient food (WWAP, 2006). At the household level, there is a disparity
in water requirements between households that produce their own
food, and homes that do not. But there is still insufficient clarity on the
relationship of the human rights to water and effective water governance
with sustainable agriculture and the human right to food. Against this
background, the present legislative study aims to explore whether the
right to water extends to water for food and agriculture. It finds that while
the right to water is focused primarily on access to water for drinking,
sanitation and other personal and domestic use, it extends to water for
food and agricultural production in its interactions with other human
rights. This dimension of the right to water has not been developed in as
much detail as access to water for drinking and sanitation. Nevertheless,
the inter-dependence of the right to water with the right to food is of
particular importance for certain groups (rural women and indigenous
peoples). This inter-dependence allows this study to clarify the context
of the right to water for food and agricultural production. Equally, the
study illustrates how the right to water, and other areas of international
law, have a bearing on legal frameworks and accountability mechanisms
that apply to the usage of water for food and agricultural production.
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The study begins by describing the emergence and content of the
international human right to water and other aspects of international
human rights law that contribute to clarifying the link between the
human rights to water, agriculture and food production. Other areas of
international law that contribute to shedding light on this relationship,
such as international environmental law, international trade law and
international water law, are also explored with a view to providing
further insights into the prioritization of water uses in the context of the
human right to water. The study concludes by describing what a human
rights-based approach, inspired by the preceding analysis, entails for
the governance of water resources at the national level, with a view to
reflecting a mutually supportive interpretation of the right to water and
the right to food that can guide national law-makers.



1. The human right to water

This part of the study provides an overview of the concepts of water
rights and water tenure, illustrates the emergence in international law of
the human right to water, outlines its normative content, and discusses
the obligations arising from it. It finds that, while the right to water is
focused primarily on access to water for drinking, sanitation and other
personal and domestic use, it extends to water for food and agricultural
production in its interactions with other human rights, although this
dimension has not been subject to development in significant detail.

1.1.  Water rights and water tenure

Before embarking upon an analysis of the emergence of the human right
to water, it is prudent to first begin with a brief overview of the concepts
of water rights and water tenure. A water right is a right to use or access
water that is enforceable against other individuals and that can be legally
or customarily recognized (FAO, 2006b). An additional concept that has
begun to develop in recent years is that of water tenure. In a general
sense, tenure determines how people (individually or collectively) gain
access to and use natural resources, and how their interests are managed
relative to those of others, taking account of rights gained through both
formal and customary law (FAO, 2016). The concept has been mainly
defined in relation to land. Land tenure has thus been defined as “the
relationship, whether legally or customarily defined between people,
as individuals or groups, with respect to land” (FAO, 2002b, p. 7). The
concept of water tenure may therefore be defined as: “the relationship,
whether legally or customarily defined, between people, as individuals or
groups, with respect to water resources” (FAO, 2002b, p. xii). Some of the
key benefits of this concept are that it promotes bottom-up governance
that puts water users at the heart of decision-making, and it allows for the
consideration of the nuances of different water uses and tenure systems,
rather than fitting a diverse range of scenarios into a limited number of
predetermined categories (FAO, 2002b). In this sense, the concept of
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water tenure presents a promising new lens through which to address
water governance. Its value is thereby recognized, and further work on
the conceptis encouraged. However, as the concept is still in its infancy, it
is not further addressed here.

Land tenure rights and water rights are central to the realization
of human rights such as the right to food and the right to water
(Cotula, 2006; Cotula, 2009).* Ownership and limited use rights are
often the way in which access to these resources is guaranteed. Equally,
land tenure rights and water rights can also hinder the realization of the
right to water. An automatic preference in water allocation to formal
landowners, for instance, could negatively affect periodic access to water
on those lands for subsistence livestock practices by nomadic groups.
As property rights in general can be best defined as a social relation
between people and a particular object or natural resource (Hann, 1998),
land tenure and water rights can only be understood when grounded in a
detailed understanding of social institutions that shape the rights to water
(Meinzen-Dick and Nkonya, 2007; Meizen-Dick, 2014). This need is also
connected to the contextual, transparent and participatory approach to
water use prioritization. Human rights, in turn, are relevant for land and
water tenure. Property and culture are protected by international human
rights law, which also provides for international procedural obligations
in relation to transparency and participation (as discussed later in this
study).

Ownership rights are not just homogenous rights, but are often
conceptualized as bundles of rights that may be held by different parties,
and whose allocation may differ depending on further rules of allocation
(e.g. seasonal change, environmental conditions, gender). Bundles of
rights refer to two distinguished groups of rights: (i) use, access and
withdrawal rights and (ii) decision-making rights to regulate and control
water use and users (Schlager and Ostrom, 1992). While it is possible

4 Recent developments, such as the adoption of the 2018 UN Declaration of the Rights of Peasants
and Other Persons Working in Rural Areas and the work of the Committee on Economic, Social
and Cultural Rights in 2019 on a general comment on the right to land also signal a shift in
understanding of the relationship between tenure rights and human rights, towards a stronger
recognition of tenure rights as human rights in their own right.
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for a state to claim ownership rights over water, this may not in fact
influence local practices of water allocation (Alden Wily et al, 2017). In
both civil and common law jurisdictions, law has traditionally conferred
use rights, to varying extents, upon the owners of adjacent land in the
case of surface water, or super-adjacent land in the case of groundwater
(FAO, 2006b). This has historically constrained governments’ ability to
holistically manage their water resources. In response to several issues
raised by such traditional models, recent decades have witnessed a shift
towards a more modern system of water governance that generally
separates water rights from land ownership.

1.2. The emergence of a human right to water

This section provides an overview of key milestones in the development
of the right to water in international law. It points out that the emergence
of the human right to water in international human rights law has
prominently focused on access to safe and clean drinking water and
sanitation, although a broader interpretation of the right, which is
relevant to food production and agriculture, has been put forward
internationally.

The Universal Declaration of Human Rights (UDHR, 1948) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR,
1966) do not mention water explicitly. Nevertheless, an international
human right to water has progressively emerged from the interpretation
of these instruments with respect to the human right to an adequate
standard of living. The UDHR provides that:

Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing, housing
and medical care and necessary social services ... (Article 25.1).

Article 11.1 of the ICESCR, which is a widely-ratified treaty (currently
169 State Parties),” declares that:

5 See OHCHR. Status of Ratifications of the International Covenant on Economic, Social and

Cultural Rights. In: OHCHR Indicators [online]. [Cited 5 December 2018]. http://indicators.
ohchr.org/


http://indicators.ohchr.org/
http://indicators.ohchr.org/
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The States Parties to the present Covenant recognize the right of everyone to
an adequate standard of living for himself and his family, including adequate
food, clothing and housing, and to the continuous improvement of living
conditions.

What has emerged from these provisions is a primary, but not exclusive,
focus on access to safe drinking water.

The 1977 United Nations Water Conference agreed on the non-legally-
binding Mar del Plata Action Plan, which features for the first time, access
to water expressed in the language of rights:

All peoples, whatever their stage of development and social and economic
conditions, have the right to have access to drinking water in quantities and of
a quality equal to their basic needs. (Resolution II, Community water supply,
para. (a)).

In addition, the Conference led to the International Water Supply and
Sanitation Decade (1980-1990) and laid the foundations for further
development of the concept of integrated water resources management
(IWRM) as the main driver of water governance in the years to come (see
Section 4.2).

The 1990s saw a blossoming of international legal instruments related to
the environment and water law. In 1992, the International Conference on
Water and the Environment adopted the non-binding Dublin Statement
on Water and Sustainable Development (Dublin Statement, 1992). The
Dublin Statement lays down four guiding principles, including a reference
to a right to water:

Water has an economic value in all its competing uses and should be
recognized as an economic good. Within this principle, it is vital to recognize
first the basic right of all human beings to have access to clean water and
sanitation at an affordable price. Past failure to recognize the economic
value of water has led to wasteful and environmentally damaging uses of
the resource. Managing water as an economic good is an important way of
achieving efficient and equitable use, and of encouraging conservation and
protection of water resources (Principle 4, emphasis added).
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Although the Dublin Statement placed significant emphasis on the
economic value of water, this narrow perspective of water as an
economic good changed quickly in international law and policy. Also in
1992, Agenda 21, a soft-law blueprint adopted at the Rio Conference on
Environment and Development, recognizes that: “Fresh water is a finite
and vulnerable resource, essential to sustain life, development and the
environment” (Agenda 21, 1992, Principle 1). Agenda 21 includes a
specific chapter dedicated to the “Protection of the Quality and Supply
of Freshwater Resources,” recognizing “water as an integral part of the
ecosystem, a natural resource and a social and economic good” and thus,
already broadening the economic perspective of the Dublin Statement.
The same Chapter of Agenda 21 elaborates on the integration of land
and water activities within the management and use of water resources,
underscoring the need to cooperate and establish mechanisms to solve
transboundary issues. It recommends an ecosystem approach (see
Section 3.4), referring to the unitary nature of freshwater bodies and
the interconnectedness of the elements related to freshwater quality.
Additionally, a reference is made to the importance of considering human
basic needs, and the need to safeguard the ecosystem when prioritizing
uses (UNCED, 1992). The Mar del Plata Action Plan, Convention on
Elimination on All Forms of Discrimination against Women (CEDAW),
Convention on the Rights of the Child (CRC), the Dublin Statement, and
Agenda 21 all linked an adequate standard of living and basic needs to
water.

In 2003, the Committee on Economic, Social and Cultural Rights
(CESCR) adopted General Comment No. 15: The Right to Water
(GC 15, CESCR, 2002a), clearly enshrining access to water as a human
right, and moving away from considering water mainly as an economic
good: “Water should be treated as a social and cultural good, and not
primarily as an economic good” (para. 11). It also clarified that the
human right to water is not static, but should focus on sustainability:
implementation should not only meet the needs of present, but also of
future generations (para. 11). It further underscored its link, in light of its
multiple and fundamental purposes (para. 6), with other human rights
- not only the right to an adequate standard of living, but also the right
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to health (ICESCR, 1966, Articles 11 and 12 respectively) and “foremost
among [these rights] the right to life and human dignity” (para. 3).

With regard to the link to the right to life, General Comment No. 15
clarifies that:

The right to water clearly falls within the category of guarantees essential
for securing an adequate standard of living, particularly since it is one
of the most fundamental conditions for survival (para. 3).

The basic necessity of water for the sustenance of human life has been
reaffirmed, for example, by UN General Assembly (UNGA) (UNGA
Res/64/292, 2010, para. 1). The International Covenant on Civil and
Political Rights (ICCPR), which protects the right to life (ICCPR, 1966,
Article 6), entails a general obligation on State Parties (of which there
are 172) to respect and ensure the rights to all persons subject to their
jurisdiction, also “without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social origin,
property, birth or other status” (ICCPR, 1996, Article 2). This includes a
negative obligation to refrain from interference with the enjoyment of
the right to life, and a positive obligation to take “legislative, judicial,
administrative, educative and other appropriate measures” to ensure the
enjoyment of the right, including protection from the acts of third parties
(General Comment No. 31, HRC, 2004, paras. 3, 6, 7, 8 and 10).

General Comment No. 15 of the CESCR also understands the right to
water as implicit in, and so fundamentally connected to, the right to the
highest attainable standard of health (GC 15, CESCR, 2002a). This builds
on CESCR’s earlier General Comment No. 14 (GC 14, CESCR, 2000) on the
right to the highest attainable standard of health, which indicated that
a central aspect of the normative content of the right to health derives
from a focus on the underlying determinants of health “such as ... access
to safe and potable water and adequate sanitation” (para. 4). The same
General Comment also included among the determinants of health “food
and nutrition” and “a healthy environment” (para. 4), which are also
connected to the human right to water as discussed below.
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Successive international developments have, however, focused on a
narrower concept of the right to water in terms of access to safe and
clean drinking water and sanitation, even if the broader relevance
of the human right to r other human rights was acknowledged. The
UN Human Rights Council (HRC) clarified in 2007, that access to safe
drinking water and sanitation had to be framed as a human rights issue
(HRC, 2007). In 2008, the HRC defined the mandate of an independent
expert (UN Special Rapporteur) on human rights obligations related to
access to safe drinking water and sanitation with the task to promote
and develop a dialogue between states, UN bodies, the private sector,
local authorities and civil society organizations (HRC Res/7/22, 2008).
In 2010, the UNGA addressed the right to water in its influential
Resolution 64/292,° which “Declares the right to safe and clean drinking
water and sanitation as a human right that is essential for the full
enjoyment of life and all human rights” (para. 1). In the same year, the
HRC adopted by consensus Resolution 15/9, calling upon states to
progressively achieve the full realization of human rights obligations
related to access to safe drinking water and sanitation (HRC Res/15/9,
2010).” And while the SDGs do not include any direct reference to a
human right to water, the wording of SDG 6 (availability and sustainable
management of water and sanitation) and of its Target 6.1 (universal and
equitable access to safe and affordable drinking water for all), is clearly
informed by these international developments regarding the human
right to water, focused on access to safe and clean drinking water and
sanitation (UNGA Res/70/169, 2016, para. 3).

1.3. General Comment No. 15 on the normative content of the
right to water

While the emergence of the right to water in international human rights
law shows a prominent focus on access to safe and clean drinking water
and sanitation, General Comment No. 15 offers a broader interpretation

6 Although, the Resolution was not adopted by consensus: 122 votes in favour, none against
and 41 abstentions. See also The human rights to safe drinking water and sanitation. UNGA,
A/RES/70/169, 2015.

7 Adopted without a vote.
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of the right. This matters, as General Comment No. 15 remains the most
detailed elaboration of the normative content of the right to water and
is widely regarded as authoritative (Craven, 1995; Cahill, 2005; and
FAO ed., 2009). Notably, General Comment No. 15 refers to water for
“personal and domestic uses” including “food preparation” (GC 15,
CESCR, 2002a, para. 12(a)). It further recognizes that water is required
for varying uses beyond the personal and domestic (para. 6), explicitly
noting that food production through agriculture is one purpose of water
use, beyond personal and domestic use, which depends upon sustainable
access to water and which is essential for realizing the right to food
(para. 7).

This section will thus rely on General Comment No. 15 to discuss the
normative content of the right to water in a broad perspective. It outlines
the degree to which the right to water can be seen to extend to water for
food and agriculture based on the understanding of what securing the
right to water for non-personal and domestic uses might entail.

General Comment No. 15 specifies that the human right to water
encompasses both “freedoms and entitlements” (GC 15, CESCR, 20023,
para. 10). These include freedom from interference, to keep water
services that provide access to clean water, not to be disconnected from
the water services that one is using, and entitlement “to sufficient, safe,
acceptable, physically accessible and affordable water for personal and
domestic uses” (para. 2). Entitlements also include “the right to a system
of water supply and management that provides equality of opportunity
for people to enjoy the right to water” (para. 10).

General CommentNo. 15 articulates the following factors thatare required
to secure the right to water: water availability, quality, and accessibility
(GC 15, CESCR, 20024, para. 12). In terms of availability, water supply
for each person must be sufficient and continuous (i.e. “the regularity of
the water supply is sufficient”) for personal and domestic uses, including
food preparation (GC 15, CESCR, 20023, para. 12(a)). Quantity of water
is to be determined by reference to WHO guidelines (rather than a
prescribed volume, as WHO guidelines may change over time) and some
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individuals and groups may also require different amounts of water due
to health, climate, and work conditions.

In terms of quality, water for personal and domestic use must be safe and
free from contaminants (micro-organisms, chemicals, etc.) that threaten
a person’s health. Water should be of an acceptable colour, odour, and
taste for personal or domestic use.

In terms of accessibility, water and water facilities and services must be
accessible to everyone without discrimination, within the jurisdiction of
the State Party. This principle has four overlapping dimensions:

e Physical Accessibility: access must be within physical reach of all
and physical security should not be threatened during access to
water facilities and services.

e Economic Accessibility: water and water facilities and services
must be affordable for all (“The direct and indirect costs and
charges associated with securing water must be affordable,
and must not compromise or threaten the realization of other
covenant rights”) (GC 15, CESCR, 2002a, para. 12(c)(ii)).

e Non-discrimination: water and water facilities and services must
be accessible to all, including the most vulnerable or marginalized
sections of the population.

e Information Accessibility: accessibility is also understood as the
right to seek, receive and impart information about water issues.

In summary, General Comment No. 15 focuses on the normative content
of the right to water as it relates to water for personal and domestic
use, while also recognizing that the right extends to other uses where
required to realize related rights. From a substantive perspective, General
Comment No. 15 states that for the human right to water to be realized,
water for personal and domestic use must be safe and available to all in
sufficient quantities. On the other hand, General Comment No. 15 does
not explicitly link accessibility of water to personal and domestic use,
so the overlapping dimensions of accessibility can also be considered
relevant for water for food production and agriculture. As will be
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discussed in the next chapters, water availability, quality, and accessibility
are also relevant from the perspective of other areas of international
law (environmental and economic, for instance: Chapter 3) and
of other inter-linked human rights (notably the right to food: Chapter 2).

1.4. International obligations arising from the right to water

Before discussing the interface of the right to water and the right to food
in more depth, this section aims to situate the obligations arising from
the right to water. The normative content of the right to water must
be considered within the context of general and specific obligations
that fall upon State Parties to the ICESCR. These obligations include an
obligation not to discriminate, an obligation to take progressive steps to
realize the right to water (general obligations), as well as obligations to
respect, protect and fulfil the right (specific obligations). Obligations of
international cooperation apply in respect of the right to water, as they
do in respect of other human rights. Furthermore, business entities are
also expected to respect the right to water.

1.5. General obligations

General Comment No. 15 clarifies the general obligations that apply to the
right to water, notably non-discrimination and progressive realization.
These obligations mirror those applicable to all rights enshrined in the
ICESCR. State Parties should “guarantee that the right [to water] will be
exercised without discrimination of any kind” (ICESCR, 1966, Article 2.2).
ICESCR Article 2.1 provides for the obligation of progressive realization:

Each State Party to the present Covenant undertakes to take steps,
individually and through international assistance and cooperation, especially
economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures.

State Parties have an obligation to take steps towards the full realization
of the right to an adequate standard of living and to health (GC 15, CESCR,
2002a, para. 17). They have a due diligence obligation to move towards the
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progressive realization of the human right to water. Because State Parties,
atleastin principle, have the power to take measures in the field of access
to water, they have an obligation to move forwards, and, logically, not
backwards. Thus, General Comment No. 15 clarifies that “retrogressive
measures taken in relation to the right to water are prohibited under
the Covenant” (para. 19). As noted by Special Rapporteur Catarina de
Albuquerque, it is important to stress this prohibition, especially in times
of crisis and budget cuts (HRC, 2013b).

State Parties’ duties to secure a minimum core of the right to water are
of immediate effect (GC 15, CESCR, 2002a, para. 37). General Comment
No. 15 identifies a number of such obligations, including to:

e ‘“ensure physical access to water facilities or services”
(para. 37(c));

¢ “ensure equitable distribution of all available water facilities and
services” (para. 37(e)); and

e “adopt relatively low-cost targeted water programmes to protect
vulnerable and marginalized groups” (para. 37(h)).

While the identification of minimum core obligations could be relevant
in the context of prioritization of water use, the absence of clear
methodology in the identification of such obligations and the lack of
consistency in the general comments of the CESCR with regard to the
derogability of the minimum core, makes it a sub-optimal standard to
use. Legal commentators have, for example, concluded that while water
for food production and agriculture are elements of the right to water,
it is only when its use is essential for survival that it is at the core of
the right to water (Cahill, 2005; Winkler, 2017). This would as well be
misleading in its failure to take contextual differences into account. It is
recognized, for example, that the right to water within agrarian societies
may require a different consideration than water for communities that
draw their livelihood from other vocations. That said, these obligations
have not been interpreted consistently by the CESCR with regard to
the availability of resources. Without entering into the merits of this
discussion, this points to the need to consider water for food production
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and agriculture as part of a prioritization of water uses that also takes
into account the relevance of the right to water for the realization of
other human rights (see Chapter 2).

1.5.1. Specific obligations

The human right to water entails specific obligations, which mirror those
applying to other ICESCR rights - the obligation to respect, to protect
and to fulfil. In the context of the right to water, these obligations can be
understood as:

e Respect: States are required to refrain from interfering directly or
indirectly with the enjoyment of the right to water.

e Protect: States are required to prevent third parties from
interfering with the right to water. Legislation must restrain third
parties from restricting or denying equal access to water. When
water services are operated by third parties, States must prevent
regulatory abuse by said parties, which would compromise equal,
affordable, and physical access to safe and acceptable water.

e Fulfil: This includes the duties to facilitate, promote, and
provide. States are required to adopt appropriate legislative,
administrative, = budgetary, judicial, = promotional and
other measures to fully realize the right to water
These are positive obligations to assist individuals and
communities to enjoy the right to water. As indicated above,
sustainability is a key concern here: General Comment
No. 15 thus recommends that State Parties should “adopt
comprehensive and integrated strategies and programmes to
ensure that there is sufficient and safe water for present and
future generations” (GC 15, CESCR, 20023, para. 28).

1.5.2. Procedural obligations

The human right to water has procedural dimensions that are crucial for
the realization of its substantive dimensions. Special Rapporteur Catarina
de Albuquerque has pointed to “the core human rights principles of
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participation and empowerment, accountability, non-discrimination and
equality, transparency and access to information” (HRC, 2013b, para. 15).
Some of these considerations are already captured under the notion of
accessibility,and more generally relate to a human rights-based approach
to water for food production and agriculture (see Chapter 4).

Procedural rights are expected to “enable resource users to have a
greater say in decisions affecting their access to resources” (FAO, 2008,
p. 14). More specifically, the right to information facilitates public access
to information about: water-related issues and human health, proposed
water projects, law and policies affecting or potentially impacting
water resources and threats to the environment and possible response
measures (Scanlon, Cassar and Nemes, 2004). Information enables rights
holders to participate meaningfully in decisions that directly affect their
livelihoods and therefore, promotes accountability and transparency
in decision-making of the competent authorities in the water sector
(Scanlon, Cassar and Nemes, 2004). Effective public participation in
decision-making concerning water issues requires “education, access
to information, a role in decision-making, transparency of decision-
making processes, monitoring, environmental impact assessment
and enforcement mechanisms” (Popovic, 1996, p. 555), with the
understanding that superficial consultation or information sharing is not
true public participation, as it does not empower civil society to influence
decisions (HRC, 2011).

Another key procedural dimension is that states (and their courts) must
recognize that the right to water is a justiciable human right (Scanlon
et al, 2004; Olmos Giupponi and Paz, 2015) and that all rights holders
have the right to a remedy, which ensures the legal protection of human
rights (FAO, 200ab), and is a well-established human right in itself. The
right to a remedy guarantees that victims of human rights violations can
undertake and rely on meaningful enforcement measures; it also obliges
states to establish new mechanisms to provide effective remedy where
existing mechanisms are inadequate (UNGA Res/60/147, 2006; Boyle,
2012).
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1.5.3. International cooperation

Progressive realization includes an obligation of international assistance
and cooperation. International cooperation is an aspect of the obligation
to fulfil (to facilitate, promote, and provide). States Parties to the ICESCR
must cooperate, resources permitting, to support the full realization of
the right to water in other States (GC 15, CESCR, 2002a, para. 34). State
Parties have an obligation to recognize that international cooperation is
necessary to achieve the full realization of the Covenant rights (ICESCR,
1966, Articles 2.1, 11.1 and 23; GC 15, CESCR, 2002a, paras. 30-31).
The conclusion and implementation of new international agreements
should not adversely impact on the right to water (para. 35) and there is
a heightened requirement to assist developing states to meet minimum
core obligations (para. 38). Thus, these obligations also concern other
areas of international law that may affect the right to water, such as
international economic law and international environmental law (see
Chapter 2). Article 23 of the ICESCR gives examples of practical measures
of assistance and practices of cooperation:

The State Parties to the present Covenant agree that international action
for the achievement of the rights recognized in the present Covenant
includes such methods as the conclusion of conventions, the adoption of
recommendations, the furnishing of technical assistance and the holding of
regional meetings and technical meetings for the purpose of consultation
and study organized in conjunction with the Governments concerned.

The obligation of international assistance and cooperation indicates that
obligations to respect, protect and fulfil may have an extraterritorial
reach (e.g. Report of the Independent Expert on human rights and the
environment, John H. Knox, HRC, 2013a, para. 63). Violations of ICESCR
rights in an extraterritorial context might derive from the activities of
States Parties, from a failure of States Parties to protect against the acts
of private entities, or from a failure of States Parties to take measures
in pursuit of the fulfilment of the rights. However, the nature and
consequences of extraterritorial obligations are still developing. In 2017,
the CESCR adopted General Comment No. 24 (GC 24, CESCR, 2017)
relating specifically to states’ obligations to regulate and control the
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impacts of business activities (within and outside of the States Parties’
territories) across all the ICESCR rights.

There has been recent discussion among experts about the extent to
which responsibility for interferences and lack of action can or should
be attributable to ICESCR States Parties, not only in respect of the actions
of business activities, but more broadly (Salomon and Seiderman 2012;
De Schutter et al, 2012; ETO Consortium, 2011; HRC, 2013c). The CESCR
has acknowledged extraterritorial obligations, specifically in relation to
the right to water, noting that States Parties’ own activities may interfere
directly or indirectly with the enjoyment of the right to water in other
states, and that parties must avoid such interference (including through
the imposition of economic sanctions) (GC 15, CESCR, 20023, para 31),
States Parties must also take steps to protect the enjoyment of the right
to water in other states (para. 33), by taking steps to prevent their own
citizens or companies from breaching obligations attached to the right to
water when operating in other states (GC 24, CESCR, 2017, paras. 25-37).

Therefore, across national boundaries, and within international fora,
ICESCR States Parties should contribute to processes aimed at the
full realization of the right to water. Furthermore, the obligation of
international cooperation does not derive solely from the ICESCR. The
commitment to international cooperation in pursuit of human rights
protection by all states is also enshrined in the Charter of the United
Nations (Articles 55 and 56). International cooperation also reflects
the principle of interconnectedness of all human rights, the realization
of which also depends on the relationships between various states,
including in other policy areas (such as trade and investment, as
discussed in Chapter 3).

1.5.4. Responsibility of non-state actors

States remain the primary duty bearers under international law,
including in terms of regulating and controlling private actors’
conduct. But calls have been made for the full participation of
non-state actors too. The UN Guiding Principles on Business and
Human Rights set authoritative standards on the responsibility of
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business entities to prevent, mitigate and remedy adverse impacts
on internationally recognized human rights, over and above what
isrequired of them by national laws, and independently of states’ abilities
and willingness to fulfil their human rights obligations (HRC Res/17/4,
2011, Principles 11-24). The UNGA, in 2016, called “upon non-state
actors, including business enterprises, both transnational and others,”
to comply with their responsibility to respect human rights, including
the human rights to safe drinking water by, for example, cooperating
with state investigations into allegations of abuses of this right and
by progressively engaging with states to detect and remedy abuses of
this right (UNGA Res/64/292, para. 2). The UN Special Rapporteur on
Human Rights and the Environment, John Knox, also underscored that
businesses should respect the right to water, including by complying with
the Guiding Principles on Business and Human Rights in all actions that
may affect biodiversity (see Section 3.4). He recommended that business
follow international guidelines on socio-cultural and environmental
assessments when proposed developments may affect water resources
traditionally owned or occupied by indigenous peoples and local
communities (HRC, 2017; see Section 3.4.2).

Other relevant non-state actors are international organizations in the
field of development cooperation. UN Special Rapporteur on the right
to water, Leo Heller, suggested a practical and action-oriented “human
rights development cycle” with which to tackle the current “patchwork”
approach to the human right to water in development cooperation
(UNGA, 2017). This is particularly important considering that a
significant amount of the work that will be undertaken to implement
SDG 6 by 2030 will be in the form of assistance to states by international
organizations and non-governmental organizations (NGOs) through
donor funding, especially in those parts of the world that still lack basic
access to water services. Heller recommended, inter alia, “refrain[ing]
from imposing conditionalities in the provision of loans and grants”
and making donor organizations and international organizations truly
accountable when their actions breach their responsibility to promote
the human right to water (UNGA, 2016, para. 74(e)). For this to happen,
states should be mindful that they remain bound by international human
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rights obligations, also in the context of their decision-making role within
international organizations. The CESCR made such an observation with
regard to the right to social security (General Comment No. 19, CESCR,
2007, para. 58), indicating that states should ensure that their actions
as members of international organizations take due account of the right
in lending policies, credit agreements and other international measures,
and ensure that the policies and practices of international and regional
organizations promote and do not interfere with the right.

1.6. Preliminary conclusions

The right to water has developed as a self-standing right, which is
inextricably connected to the right to an adequate standard of living and is
understood to be inherent also in the right to health and the right to life. It
entails general and specific obligations, as well as procedural obligations
and an obligation of international assistance and cooperation. It also sets
expectations about the conduct of private companies and international
organizations.

General Comment No. 15 on the right to water, which is the most detailed
authoritative elaboration of the normative content of the right to water,
identified four connections between the right to water and food.

e First, the human right to water extends to water for food
preparation: water is essential to preparing food for human
consumption. General Comment No. 15 notes that an adequate
quantity of water is necessary to provide for cooking (para. 2).
This falls within personal and domestic use.

e Second, General Comment No. 15 states that priority should
be given to water resources required to prevent starvation
(para. 6). This can be related to an earlier interpretation suggested
by the OHCHR that the right to water ensures priority for water
use in agriculture and pastoralism when necessary to prevent
starvation (OHCHR, 2002).

¢ Third, General Comment No. 15 indicates that food production
through agriculture is one purpose of water use, beyond personal
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and domestic use, which depends upon sustainable access
to water. General Comment No. 15 indicates that water for
agriculture is intertwined with the right to food. This is consistent
with, and a reflection of, the interdependence of rights within and
beyond ICESCR.

e Fourth, the General Comment also observed that access to
water is essential for securing livelihoods (right to gain a living
by work) and enjoying certain cultural practices (right to
take part in cultural life) (para. 6) that could both be linked to
certain (subsistence and/or traditional) agricultural practices.
Accordingly, it called attention to the obligations of States Parties
to the ICESCR to ensure “equitable access to water and water
management systems, including sustainable rain harvesting
and irrigation technology” for disadvantaged and marginalized
farmers, and “adequate access to water for subsistence farming
and for securing the livelihoods of indigenous peoples”
(para. 7). CESCR’s General Comment No. 15 therefore makes
particular reference to farmers in relation to the realization of the
right to food.

Legal commentators have, however, underscored that the linkage
between the right to water and food was treated “as an add-on to a
document focused on water for personal and domestic uses” (Winkler,
2017, p. 87). In effect, no consensus could be reached on including in
General Comment No. 15 a statement that:

[t]he right to adequate food entitles an individual or group to
secure the water necessary for the production of food to ensure, at least,
freedom from hunger where there is no alternative to securing essential
foodstuffs for the population concerned (CESCR, 2002b, para. 6).

As a result, the content of the right to water has been clarified primarily
in terms of access to safe drinking water and sanitation, and water for
personal and domestic use.

In addition, legal commentators have considered that the focus on water
for personal and domestic uses is biased towards urban areas (Winkler,
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2007; Langford 2009), whereas in rural areas, more people are dependent
on producing their own food and consequently dependent on access to
water for that end, so that prioritization of allocation of water should be
given to them (Winkler, 2007; Langford 2009). This aligns with an FAO
submission stating that:

[t]he role of water for traditional livelihoods and the specific situation of
pastoralists and people in societies where livestock is of over-arching
importance should be considered as a separate issue. In these contexts, a
sharp differentiation and prioritization of water for human consumption
and of water for food production does not reflect the peculiarities of pastoral
systems (FAO, 2002a, p. 3).

The extent to which the right to water extends to food production and
agriculture will be clarified in the next chapter by further exploring the
interface between the right to water and other human rights, notably the
right to food as well as the human rights of indigenous peoples and rural
women.
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2.  The human right to water for food and
agriculture

This chapter considers the interface of the right to water with other
human rights. This is because the right to water must be realized in a
manner consistent with other relevant human rights obligations. This
chapter will first discuss the relationship between the human right to
water and the human right to food, and some of the challenges that arise
from it. It then considers the relevance of the human rights of particular
groups, such as women (rural women, especially) and indigenous
peoples, as these norms clarify the content of the right to water in as far
as it extends to food production and agriculture.

2.1. Insights and challenges from the perspective of the
right to food

Food is explicitly mentioned as a condition necessary for realizing the
right to an adequate standard of living, as part of a non-exhaustive list
in the UDHR (Article 25) and the ICESCR (Article 11). Like the right to
water, the right to food derives from the right to an adequate standard
of living. In addition, food is recognized, again like water, as implicit in
realizing the right to health, even if the right to the highest attainable
standard of health is silent on food (ICESCR, 1966, Article 12). Thus, it
can be observed that the normative content of the right to water has
developed in a similar way to the right to food, which supports the view
that the normative content of the two rights is intimately connected and
these rights are therefore expected to mutually support the realization
of one another with a view to contributing to an adequate standard of
living.

General Comment No. 12 of the CESCR on the right to food is silent on
water but makes broad references to “resources” (GC 12, CESCR, 1999,
paras. 12, 15,17, 21, 25 and 26), so drinking water is seen as part of food,



26 Theright to water for food and agriculture

as reflected in the mandate of the UN Special Rapporteur on the right to
food (HRC Res/31/10, 2016).

On these bases, the relationship of the right to food and the right to water
has been the object of reflection by the UN Special Rapporteur on the right
to food. In his first report in 2001, Special Rapporteur Jean Ziegler made
reference to the agricultural aspects of access to irrigation water, “which
is clearly linked to the viability of food production and the capacity of
people to feed themselves” (UNGA, 2001). He noted that:

[E]veryone must have access to drinking water on equal terms and that
irrigation water should also be accessible for poor peasants who depend
on their land to feed themselves. As a component of the right to food, access
to safe, clean drinking water and basic irrigation water must be protected
under the obligations to respect, protect and fulfil the right to food and
through international cooperation (UNGA, 2001, para. 71).

In addition, Ziegler recognized water as an essential feature of
nourishment and stated that nutrition and water are key elements that
constitute the right to food:

[Gliven its close link with the definition of food security, the right to food
should not only include availability and access as key elements of the
definition but also the utilization of food as a third key element ... which
requires a diet adequate in energy and nutrient, as well as safe drinking
water and adequate sanitation.

[I]t is impossible to discuss nutrition and food security without including
safe drinking water. Safe drinking water is essential to adequate nutrition.
Another element of the right to food must be water used for irrigation
purposes, given that this is essential for food production and for ensuring
food availability, particularly in countries where the poor depend primarily
on their own production (HRC, 2003, paras. 34-5).

The Voluntary Guidelines to support the Progressive Realization of the
Right to Adequate Food in the Context of National Food Security are
also relevant here. The Right to Food Guidelines (RTFG) were adopted
in 2004 by the FAO Council to clarify the content of the right to food
and guide its implementation, and to recognize that access to natural
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resources such as water represents a precondition for the full realization
of the right to adequate food. The Guidelines clarify state obligations to
respect and protect the rights of individuals regarding access to natural
resources such as water, and facilitate sustainable, non-discriminatory,
gender-sensitive and secure access to such resources, if necessary, by
undertaking land reform. With regards to water, states are expected to
improve access to water resources and promote its sustainable use and
allocation. The equitable distribution of water must satisfy basic human
needs and reconcile the preservation of ecosystems with domestic,
industrial and agricultural needs, including safeguarding drinking-water
quality” (para. 8.11).

While from the perspective of the right to food, there has been recognition
that water for personal consumption and for irrigation or agricultural
production is essential for the realization of the right to food, different
terminologies and distinctions are used in relation to various possible
connections between the right to water and the right to food. For
instance, while on the side of the right to water, distinctions are made
between water uses, e.g. between individual, household, and agricultural
uses, the Right to Food Guidelines discuss water for “domestic, industrial,
and agricultural needs” (RTFG, 2004, para. 8(c)). Besides the lack of
coherence, these distinctions may also be misleading: rural and peri-
urban areas require water for not only personal and domestic uses “but
also for other uses relating to the broader goals of poverty reduction
and livelihood security” (Winkler, 2017, p. 84). Communities in rural
and peri-urban areas are exercising their right to water for a multitude
of purposes beyond traditional domestic uses (drinking and sanitation),
such as for productive uses that include, but are not limited to, growing
food and raising livestock (Hall, Van Koppen and Van Houweling, 2014).
In doing so, a household or community raises its income and boosts food
and livelihood security (Hall, Van Koppen and Van Houweling, 2014).
Should small-scale subsistence agriculture fall under the umbrella of
“domestic” or “agricultural” water use? Subsistence agriculture could
be seen as part of individual or household water use, thus falling within
definitions of “water for personal and domestic uses ambit”. On the other
hand, OHCHR has argued that this comes within the right to food, not



28 Theright to water for food and agriculture

the right to water (OHCHR, 2002, p. 12). Further, such distinctions are
artificial in the context of indigenous peoples and pastoralists: livestock
may be of overarching importance for the livelihoods of such communities
and as such, the division of water prioritisation between water for food
production and water for human consumption is not representative of
the characteristics of pastoral or indigenous communities.

Another issue inadequately addressed by these distinctions is that many
agricultural activities do not produce food (“non-foods”), and that there
is more than one pathway to realize the right to food through agriculture.
“Cash-crops” (i.e. non-foods, such as cotton, cut flowers, bio-fuels, as well
as water-heavy foods produced in the Global South but exported to the
Global North such as strawberries, grapes and citrus fruit) can provide the
income for communities to enhance their access to more nutritious food
on the market than what could be available to them through subsistence
food agriculture. General Comment No. 12 (GC 12, CESCR, 1999) on the
right to food notes that availability of food includes both:

feeding oneself directly from productive land or for well-functioning
distribution, processing and market systems that can move food from
the site of production to where it is needed in accordance with demand
(para. 12).

Further, General Comment No. 12 clarifies that accessibility of food
encompasses both economic and physical access (para. 13). The
interface between water, agriculture and economic subsistence, is
granted recognition in the United Nations Declaration on the Rights of
Peasants and Other People Working in Rural Areas which was adopted by
the UNGA in December 2018. The Declaration, which seeks to empower
peasants and rural communities, with particular attention to women and
youths, ascribes to them the “right to water for personal and domestic
use, farming, fishing and livestock keeping and to securing other water-
related livelihoods” (UNGA RES/73/165, 2018, Article 21.2).
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2.1.1. Insights from the High Level Panel of Experts on water for
food security and nutrition

In 2015, the High Level Panel of Experts (HLPE), the science-policy
interface of the Committee on World Food Security (CFS), produced a
report titled “Water for food security and nutrition ” (HLPE, 2015) as
part of its independent and evidence-based analysis and advice to inform
policy making. The report highlighted the essential nature of water of
sufficient quality and quantity for agriculture production and food
processing and preparation (HLPE, 2015). The HLPE also noted that
while some national water policies prioritize water allocation for food
security and nutrition, many do not. Implementing such prioritization
was highlighted as a challenge due to lack of integration in decision-
making, and decisions in different water use sectors taken by separate
departments with “little consideration for the cumulative impacts of
water” The HLPE advocated for the production of “practical guidelines
that outline the implications of the right to food in relation to the right
to water, and vice versa” (HLPE, 2015, para. 39). The report concluded
that climate change will alter the availability of water in rainfed and
irrigated agriculture systems. This stressor will be combined with
increasing competition from other water sectors (energy, industry,
population growth). For irrigated agriculture in particular, management
of water will be essential in climate change adaptation. The HLPE Report
proposed methods for actors concerned with water and for food security
and nutrition to “improve water management for agriculture; to improve
management of agricultural and food systems for water, and to improve
water governance for food security and nutrition” (HLPE, 2015, p. 107-
8). The HLPE also underscored that trade can facilitate the compensation
for water scarcities between regions (HLPE, 2015; see Section 2.2).
HLPE proposed three principles at all levels (integration, prioritization
and inclusiveness), indicating that water governance should have the
right to water and the right to food as driving principles (HLPE, 2015),
and underscoring the need for improving water access to vulnerable
populations and women, and for ensuring participation of local
communities in sustainable and integrated land and water management.
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In 2015, CFS inter-governmentally negotiated and agreed by consensus,
a series of recommendations based on the HLPE report. The CFS
recommendations address issues related to promoting implementation
of all water-related human rights obligations and achieving access to
water for all (Policy Recommendation, 2015). The recommendations
address in particular:

e improving coherence between water and food security and
nutrition-related policies, strategies and plans;

e achieving equal access to water for all, prioritizing the most
vulnerable and marginalized at all ages and empowering
women and youth, including implementing policies for equal
opportunities and security in access to water and land for food
producers, respecting the rights and addressing the needs of
specific groups including the most vulnerable;

¢ improving the efficiency and diversity of water use and the
productivity of agricultural systems for food security and
nutrition, including strengthening capacities to adopt water-
saving practices and technologies for water storage and reuse;

¢ Managing risk and increasing resilience to water variability for
food security and nutrition, including preventing and minimizing
significant food price volatility risks;

e respecting traditional knowledge on sustainable water
management (see Section 3.4.2);

e developing and sharing knowledge, technologies and tools
related to water for food security and nutrition, including
supporting cross-sectoral and multi-stakeholder participatory
and independent platforms; and

e promoting the full and meaningful implementation of
international human rights obligations and instruments as
they relate to water for food security and nutrition, including
acknowledging the linkages between the right to water and the
progressive realization of the right to food, and assessing the
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effects of water and land-related policies, such as large-scale land
acquisitions, on the progressive realization of these rights.

In addition, the 2015 recommendations of the CFS address sustainable
ecosystem management as a structural precondition for the realization
of the right to water, calling for:

e promoting sustainable management and conservation of
ecosystems for the continued availability, quality and reliability
of water for food security and nutrition, including an ecosystem
approach (see Section 3.4) and collection of water-related
information in all sectors; and

e fostering inclusive and effective collaboration and national
and local governance on water for food security and nutrition,
including promoting collaborative water management and best
practices for the sustainable use of transboundary water basins.

One notable omission from the CFS recommendations, when compared
with the HLPE Report, was any mention of improving the contribution of
trade to water for food security and nutrition (see Section 3.2).

2.2. Groups requiring special consideration

When implementing human rights, including the right to water and
its connections with the right to food and traditional or subsistence
agriculture, special consideration should be given to the rights of
specific groups, including vulnerable and marginalized groups. Key
considerations are the protection of the rights without discrimination,
and procedural rights to participation. Special considerations for women
and indigenous peoples have in fact, been a vehicle for clarifying a
connection between the right to water, food and agriculture. It is through
these special considerations, combined with a contextual reading of the
right to water and the right to food in particular, that the scope of the
right to water for food and agriculture can be further clarified.
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2.2.1. Women

The 1979 CEDAW obliges State Parties to ensure rural women the right
“to enjoy adequate living conditions, particularly in relation to housing,
sanitation, electricity and water supply, transport and communications”
(CEDAW, 1979, Article 14.2(h)). The CEDAW therefore considers access
to water, including clean drinking water, instrumental for complying
with the right to an adequate standard of living and the right to health for
women. It is noted that this would be restricted to domestic uses rather
than agriculture.

CESCR’s General Comment No. 15 also makes particular reference
to women farmers, linked to the realization of the right to food: States
Parties must ensure “equitable access to water and water management
systems, including sustainable rain harvesting and irrigation technology”
for “disadvantaged and marginalized farmers, including women
farmers” (para. 7). More broadly, General Comment No. 15 clarifies that,
“[w]hereas the right to water applies to everyone, States Parties
should give special attention to those individuals and groups who have
traditionally faced difficulties in exercising this right, including women”
(para. 16; emphasis added). Regional human rights regimes contain
examples of special provisions for women, which link water use to food
production by different means. For example, within the African regional
human rights system, the 2003 Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa includes access
to clean drinking water and the “means of producing nutritious food”
(Article 15(a)) in order to secure a right to food security.

Furthermore, CESCR has underscored the importance of the procedural
dimension of the right to water for women in particular, through the
obligation of States Parties to take steps to ensure that “[w]omen are not
excluded from decision-making processes concerning water resources
and entitlements” (GC 15, CESCR, 20024, para. 16(a)). Along similar lines,
in 2016, the UNGA urged states to step up efforts to progressively realize
the right to water through, inter alia, women'’s participation in decision-
making on water management and gender based-approaches in water-
related management practices (UNGA Res/70/169, 2016, para. 5(e)).
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Overall, these provisions underscore how the linkages between the right
to water and women'’s rights require, within the scope of the right to
water, special attention (substantive and procedural) for women'’s right
to food.

2.2.2. Indigenous peoples

Access to water has special importance for indigenous peoples. The
1989 International Labour Organization (ILO) Indigenous and Tribal
People’s Convention, No. 169, does not explicitly provide for a right
to water, but provides that the rights of indigenous and tribal peoples
“to the natural resources pertaining to their lands shall be specially
safeguarded.” In that context, “natural resources” include water (ILO,
No. 169, 1989, Article 15.1; ILO, 2009, p. 107) and the term “lands”
includes “the total environment of the areas which the peoples
concerned occupy or otherwise use” (Article 13.2). In addition, the
ILO Convention includes a provision against discrimination of indigenous
peoples (Article 3.1). This corresponds to the rationale of the reference to
indigenous peoples in CESCR’s General Comment No. 15, which stresses
that “State Parties should ensure that there is adequate access to water ...
forsecuring the livelihoods of indigenous peoples” (paras. 6 and 7; emphasis
added). The 2007 UN Declaration on the Rights of Indigenous Peoples
(UNDRIP), which is formally non-binding but is seen as interpreting pre-
existing international obligations in the specific context of indigenous
peoples,® makes explicit reference to water among the natural resources
with which indigenous peoples have a right “to maintain and strengthen
their distinctive spiritual relationship and to uphold their responsibilities
to future generations,” in relation in particular to “traditionally owned or
otherwise occupied and used ... waters” (Article 25). From a procedural
rights perspective, indigenous peoples have the right to be consulted “in
order to obtain their free and informed consent prior to the approval
of any project affecting their ... resources, particularly in connection

It has been suggested that some of the UNDRIP provisions form part of customary international
law (International Law Association, Resolution No. 5/2012, Rights of Indigenous Peoples, 75th
Conference held in Sofia, Bulgaria, 26 to 30 August 2012. Conclusions and Recommendations of
the Committee on the Rights of Indigenous Peoples, para. 3).
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with the development, utilization or exploitation of water resources”
(Article 32.2). In addition, indigenous peoples are to receive reasonable
benefits from authorized activities affecting their territory or resources,
and be provided access to effective remedies, including compensation,
for harm caused by these activities (HRC, 2017, para. 51; see also
Section 3.4). CESCR’s General Comment No. 15 indicates that adequate
access to water for securing the livelihoods of indigenous peoples is a
necessity and must be facilitated by states in a non-discriminatory
manner (GC 15, CESCR, 200243, para. 7 and 12(c)), thereby underscoring
the link between safeguarding natural resources and securing indigenous
peoples’ livelihoods and their right to food, as well as the relevance of
procedural obligations.

General Comment No. 15 also indicates that adequate access to water for
subsistence farming is a necessity and must also be facilitated by states
in a non-discriminatory manner (GC 15, CESCR, 2002a, paras. 7 and
12(c)). It highlights States Parties’ obligation to not deprive peoples of
their means of subsistence (GC 15, CESCR, 2002a, para. 7; ICESCR, 1966,
Article 1.2).

General Comment No. 15 refers to non-discrimination in a way that
may provide a further link between the right to water and the right to
food via the protection of related ecosystems. Access to water facilities
and services is to be accessible for all “including the most vulnerable
or marginalized sections of the population,” giving special attention to
those individuals and groups who have traditionally faced difficulty in
exercising their right to water in rural areas and who should be protected
from unlawful encroachment and pollution (GC 15, CESCR, 2002a, para.
16(c)). As highlighted by the Right to Food Guidelines, an adequate
supply of water is required for preserving, or restoring the functioning
of ecosystems, requiring that ecological needs be balanced with human
needs for domestic, industrial, and agricultural uses (para. 16(c)). The
same thinking emerges from the HLPE report, which highlights that:

[fligures on country-level water availability, for example, mask in-country
differences, discrimination between social groups as well as gendered
differences.... Areas with high climate variability may experience several
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consecutive years of below average rainfall, with significant impacts on
food production - particularly, but not only, in areas dependent on rainfed
agriculture. ... Access to and use of water for FSN is informed by social,
political and economic power relationships within countries, in water
basins, and at the local level, as much as by infrastructure and rainfall -
therefore there is a need to improve water governance for food security and
nutrition (HLPE, 2015, p. 46).

In addition, in the context of right to water, distinctions between
indigenous peoples, pastoralists, and other local communities deserve
further discussion. For example, General Comment No. 15 indicates
that states should ensure adequate access to water for “subsistence
farming and for securing the livelihoods of indigenous peoples” (para. 7),
without drawing a distinction with water use for subsistence agriculture.
The HLPE Report groups subsistence farming and indigenous peoples
together, advising State Parties to the ICESCR to:

ensure that there is adequate access to water for subsistence farming and
for securing livelihood needs of indigenous peoples, and that water should
not be diverted for other needs at the costs of these communities (HLPE,
2015, p. 104-5).

This is an area that requires further clarification between the needs of
subsistence farmers, pastoralists and indigenous peoples, as each may
have different water requirements and different relationships with the
land and water resources.

That said, states’ obligations vis-a-vis indigenous peoples raise
particularly complex issues with regard to the recognition of indigenous
peoples’ customary law. Customary laws play an important role in water
management (Kurkuk, 2004). Most customary laws are unwritten, reflect
traditions of peoples, and are highly adaptable depending on wider socio-
economic and political changes. Customary laws can differ widely across
different cultures and ethnic groups. Local communities often consider
customary law as the main rule of law because it has been used and
evolved over hundreds of years (Burchi, 2005). In principle, customary
water law can exist alongside statutory water law. However, from a
practical point of view they often do overlap and interact across space
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and time (Burchi, 2005). When new water law is adopted, it can clash
with existing, often informal rules of appropriation, use and protection
of water. It is therefore important when establishing a formal water
policy, to include unwritten - and sometimes perceived as informal - local
customs and rules around water access and use. According to UNDRIP,
states have an obligation to establish and implement, in conjunction
with indigenous peoples and with their participation, a fair, independent
and transparent process to give due recognition to indigenous
peoples’ laws and tenure systems, including in relation to resources
that are traditionally owned or otherwise occupied or used by them
(Article 27). This should be read in conjunction with international
biodiversity law obligations in relation to indigenous peoples’ customary
laws (as discussed in Section 3.4). Notably, the relationship between
customary and statutory laws may affect priority in water use (see
Chapter 4).

2.3. Preliminary conclusions

All human rights are interconnected and the right to food derives from
the right to an adequate standard of living, like the right to water. There
are several cross-references also with the rights to life and health that
point to convergence of meaning across these rights. This is in line with
the principles of indivisibility, interdependence, and interrelatedness of
human rights (Vienna Declaration, 1993, para. 5), which broadly refers
to the cohesion and equal importance of all rights and points towards
multiple and cross-cutting connections between different rights (Nickel,
2008). Cross-cutting connections between human rights standards are
potentially significant, notably, if they affirm convergence in the meaning
of rights. This suggests that interpretations of one right might be argued
to inform the interpretation of another right, thus expanding the scope of
meaning of both rights. Convergence of meaning might be evidenced, for
example, by state practice expressed through state reporting mechanisms,
or by cross-referencing within guiding documents or monitoring bodies’
decisions (Quane, 2012). The cross-referencing between international
legal materials on the right to water, other CESCR General Comments
and reports of the Special Rapporteurs could be cited as evidence of
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convergence of meaning among the right to water and other human
rights (right to an adequate standard of living, including right to housing
and right to food, right to health and right to life), and thus points states
to mutually supportive interpretations of these rights.

As a result of these contextual interpretations, insights from the right
to food confirm that the right to water can be understood to extend
beyond water for personal and domestic use to include access to water
for food and agriculture. As the normative content of the right to water
has developed in a similar way to the right to food (and other economic,
social and cultural human rights), the right to food may also provide
insights on how to interpret the normative content of the right to water in
as far as it extends to food production and agriculture. Insights from the
human rights of women and indigenous peoples serve to further clarify
the content of the human right to water for food and agriculture, when
water use for food production and agriculture is essential for the physical
and cultural survival of indigenous peoples and/or for subsistence food
production by rural women.

On that basis, a prioritization of water uses after the satisfaction of water
for drinking and sanitation purposes can be proposed as follows:

e water for agricultural production (including pastoralism) that is
necessary to prevent starvation;

e water for agricultural production that is necessary for indigenous
peoples’ livelihoods and cultural survival; and

¢ water for subsistence agriculture, particularly for disadvantaged
and marginalized farmers and rural women.

As a result, a human rights-based approach requires that water
allocation for the above-listed uses should be prioritized over other
irrigation purposes. And there could of course be overlaps among the
three categories outlined above. Equally, quantification (i.e. the amount
of water necessary to produce food at subsistence levels) varies from
one context to another culturally and environmentally, so the application
of the prioritization needs to occur “at the level of individual (sub)
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catchment, where local needs can be specified with more precision”
(WaterLex et al,, 2017, para. 5.6).

These priorities thus need to be applied through a contextual assessment
to also identify potential tensions between, for instance, indigenous
peoples’ water uses when their cultural survival is not at stake and water
uses of other farmers whose subsistence is at stake. In addition, specific
individuals within these groups (rural women, and vulnerable persons
such as indigenous, children and persons with disability) need to
receive particular attention. As discussed in the next chapter, additional
considerations in this balancing exercise arise from other areas of
international law. For instance, any prioritization needs to consider
environmental sustainability as a precondition for the realization of
the universal right to water through the application of an ecosystem
approach to water management, and reliance on environmental impact
assessments that integrate human rights, biodiversity and climate change
concerns.
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3. Insights from other relevant areas of
international law

The international human right to water for food production and
agriculture should be interpreted and applied in light of states’ other
international commitments as a whole. It is a general principle of
international law that states have to implement all their international
obligations in good faith. This means that states also have to identify
interpretative techniques and implementation approaches that avoid
tensions between international regimes, and rather support approaches
that maximize synergies across their international obligations.

The need for synergies between ensuring environmental sustainability
of water management and the right to water for food and agriculture, for
instance, is evident in the context of references to access to clean water
under international human rights law (see Chapter 1). Itis also implicitin
the references to the role of the ecosystem approach to ensure continued,
availability, quality and reliability of water for food security and nutrition
(see Section 2.1.1) This chapter will consider this issue in more depth
from the viewpoint of implementing international obligations arising
from international law on transboundary watercourses, climate change
and biodiversity. In addition, these areas of international law serve to
clarify the duty to cooperate under the human right to water with specific
regard to food production and agriculture.

Equally, tensions need to be avoided between measures for the
protection and realization of the right to water for food production and
agriculture and international economic law obligations related to the
protection of foreign investment and the liberalization of international
trade. As discussed in Chapter 1, the duty to cooperate under the human
right to water implies that states conclude, interpret and apply other
international agreements so as to avoid adverse impact on the right to
water, including in other states.
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Notwithstanding these general obligations towards policy coherence,
there may be contradictions in their national laws or international
agreements that would interfere with the implementation of the right
to water for food production and agriculture at the domestic level.
Contradictions in national law should be identified and addressed,
including through legal reform. If contradictions may arise between
the human right to water for food and agriculture and, for instance, a
bilateral investment agreement, states have to exert good-faith efforts to
negotiate and conclude an international instrument that ensures mutual
supportiveness between competing regimes. If such an agreement has
nevertheless been concluded, states should disqualify interpretative
solutions that maintain the contradiction (Pavoni, 2010). In particular,
any negative impact on international human rights can only be
permissible if it is pursuant to a valid public purpose, which cannot be
a mere commercial interest, revenue-raising objective, or the conduct of
activities that are primarily for private gain. In addition, the limitation
must comply with standards of strict necessity and proportionality, be
determined by law and be non-discriminatory.

The chapter will first look at areas of international law where tensions
are likely to arise (investment and trade) and then at different areas of
international environmental law (climate change and biodiversity) and
international law on transboundary watercourses.

3.1. International investment law

States’ obligations arising from the right to water may impinge upon
their obligations under international investment law, which is mainly
based on over 3 000 international investment treaties (UNCTAD, 2018).
Most of these treaties allow investors to bring claims against host states
before international investor-state arbitration tribunals, should the
investors consider that the state has violated its obligations under the
relevant international investment treaties (Cotula, 2015). The right to
water can be relevant to international investment law and to investor-
state arbitrations initiated under international investment treaties in
connection with concessions for water-related services and large-scale
land investments that often allocate water rights to foreign investors.
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Concerns have been raised as to whether the adoption of international
investment treaties and the threat of investor-state arbitrations initiated
thereunder could restrict countries from acting in the public interest (the
so-called ‘regulatory chill’) (Cotula, 2017), and in particular to encourage
states to refrain from adopting laws relating to the right to water for fear
of being sued by investors under applicable international investment
treaties.

According to the UN Conference On Trade and Development (UNCTAD)
Investment Dispute Settlement Navigator,” ‘water’ (e.g. water collection,
treatment, etc.) was an issue in 18 international arbitration cases.!® For
instance, a Spanish foreign investor brought a claim against Argentina in
connection with the termination of a concession for water and sewerage
services pursuant to an international investment treaty (Urbaser S.A. v
Argentina, 2016). Argentina raised a counterclaim for damages against
the investor based on its alleged “failure to provide the necessary
investment into the Concession, thereby violating its commitments and
its obligations under international law based on the human right to
water” (Urbaser v Argentina, 2016, para. 36). Based on the wording of
the investment treaty, the tribunal found that it had jurisdiction to hear
the counterclaim but dismissed it on the merits. The tribunal found that
private parties were obliged not to engage in activity that would have
a negative impact on human rights. However, the tribunal could not
find evidence that the alleged lack of investment into the concession
had raised concerns about a breach of the right to water (Urbaser S.A. v
Argentina, 2016, paras. 1193, 1195,1199, 1200 and 1211). International
arbitral tribunals seldom consider human rights obligations and related
counterclaims in detail and it will be interesting to see whether they
continue to do so in future cases.

As far as agriculture is concerned, there has been a surge in large-scale
land acquisitions, particularly since the 2007/2008 food crisis, with

0 A database that contains information about known international arbitrations initiated
by investors against states pursuant to IITs. [Online]. [Cited 4 December 2018].
http://investmentpolicyhub.unctad.org/ISDS

10 According to the UNCTAD database, there are currently 904 known treaty-based investor-state
arbitrations.
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water often being a key aspect of large-scale land acquisitions (HLPE,
2015). Several states, including in Africa, have thus allocated water rights
to foreign investors. They have done so, sometimes for very long periods
of time and for as much as is required by the investor, to the detriment of
local communities, including traditional /customary water users whose
right to water can therefore be affected (Skinner and Cotula, 2011).
EcoDevelopment in Europe AB & others v United Republic of Tanzania is
the first publicly known investor-state arbitration brought by a foreign
investor resulting from the recent rise in large-scale land acquisitions.
[t is not yet clear whether human right issues have been raised in this
arbitration, which was at a very early stage at the time of writing. It
was reported that local communities that were displaced opposed the
large sugarcane project and that the government cancelled it in 2016
(Williams, 2017).

The 2014 Principles for Responsible Investment in Agriculture and Food
Systems, which were endorsed by the Committee on Food Security (CFS),
an international and intergovernmental multi-stakeholder platform
dealing with food security and nutrition issues. These Principles indicate
that responsible investment in agriculture and food systems should
respect existing and potential water uses (Principle 5). Accordingly,
states involved in negotiations of international investment treaties and
large-scale land acquisitions should ensure that appropriate guarantees
are put in place to protect the right to water (see Section 1.4.4).

3.2. International trade law

States’ obligations arising from international trade law may impinge upon
the right to water to the extent that the states concerned are Members of
the World Trade Organisation (WTO). This may, for example, occur when
a state seeks to ‘protect’ the right to water from interference by third
parties, such as private companies, through trade-restrictive measures.
Accordingly, this section will look at four specific areas of interaction
between WTO law and the right to water for food and agriculture:
subsidies, virtual water, process and production methods, and bulk water
transfers.
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3.2.1. Water efficient agriculture - the role of subsidies

International agricultural trade law does not prohibit states from
providing financial support for agricultural research. This could
undoubtedly include research into the production of agricultural goods
in a less water-intensive way, so as to progressively realize the availability
aspect of the right to water. While the WTO Agreement on Agriculture
(AoA) regulates the granting of trade-distorting subsidies to domestic
agricultural production (AoA, 1995), so-called ‘green box’ subsidies are
exempt from reduction commitments.!! Included under the green box
are expenditures for “research, including general research, research in
connection with environmental programmes, and research programmes
relating to particular products” (Annex 2, para. (a)), as long as it involves
expenditures (or revenue foregone) in relation to programmes which
provide services or benefits to agriculture or the rural community (not
direct payments to producers or processors).!? In order to fall within
the green box, the support must, “have no, or at most minimal, trade-
distorting effects or effects on production,” “shall be provided through a
publicly-funded government programme”, and “shall not have the effect
of providing price support to producers” (Annex 2, para. (a)).

International trade law also takes a relatively permissive approach to
the provision of ‘water supply facilities’ subsidies, which may fall within
the green box of the WTO Agreement on Agriculture as infrastructural
services (Annex 2, para. (g)).!* Many countries that have notified irrigation
subsidies to the WTO have done so under the green box (Ahmad, 2017).
Whether irrigation subsidies, as opposed to water supply subsidies in the
form of infrastructural services, meet the requirements of the green box,
has been questioned (Ahmad, 2017). Concern has also been expressed
regarding the general environmental effects of irrigation subsidies,
as well as the obvious incentives they create for inefficient water use
(Ahmad, 2017). Within the context of progressive realization of the right
to water, greater clarity on this issue would be required.

On a final point of note, discussion of water services raises the issue
of WTO Members’ obligations under the General Agreement on Trade
in Services (GATS, 1995). The Office of the UN High Commissioner for
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Human Rights (OHCHR) has expressed concern regarding the potential
human rights impacts of state commitments with respect to liberalization
of services under the GATS (OHCHR, 2002). While there is nothing
within the GATS requiring a state to liberalize water services, there is
nevertheless a need for states to “regulate economic liberalization in the
public interest” in accordance with the right to water, both in the context
of multilateral commitments as well as in bilateral and regional trade
agreements (Choukroune, 2017).!* By extension, the duty to cooperate
under the human right to water implies that states conclude, interpret
and apply international agreements in such a way as to avoid negative
impacts on the right to water, including in other states (Chapter 1).
States must therefore, protect their own regulatory flexibility, as well
as respect that of other states, to ensure policy coherence between their
commitments under regional trade agreements and their obligations
arising from the human right to water (OHCHR, 2002, p. 4), as well as
considering the articulation of the latter with the right to food.** It is clear
that the duty to cooperate (Chapter 1) is underpinned by the principle
of interconnectedness of all human rights, the realization of which is
dependent upon relations between states, and which also extends to
other policy areas.

3.2.2. Process and production methods

The question of mutual supportiveness also lies at the heart of
another issue relevant to the position of the right to water within the
multilateral trade regime; i.e. the fact that water is “grossly under-priced”
(Hoekstra, 2010, p. 9). Addressing such under-pricing could implicate the
relationship between trade and the right to water in a number of ways.
For example, a state may want to enact regulations to promote water
efficiency, both domestically as well as in respect of imported products
(Brown, Weiss and Slobodian, 2014). Such regulation could take the form

1 It should be noted that the GATS contain in Article XIV a range of general exceptions similar to
that of GATT Article XX. The policy space of states in this area is also likely to be impacted by
international investment treaties, discussed in Section 3.1.

15 On the different approaches which have been taken to regulating water services under regional
trade agreements, see Muller and Bellman, 2016, pp. 22-23.
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of a prohibition on the importation of goods produced in a particularly
water inefficient way (Brown, Weiss and Slobodian, 2014). Undoubtedly,
such an effort would be controversial and may in fact undermine the
achievement of the right to food. As a result, states may hence wish to
utilize less trade restrictive means to differentiate between goods based
on the amount of water used in their production to encourage water
efficient processes and production methods. It is not, however, altogether
clear whether making a distinction between two otherwise ‘like’ products
based on their virtual water content,'® would be compliant with the
non-discrimination obligations of the 1994 WTO General Agreement on
Tariffs and Trade (GATT) (Brown, Weiss and Slobodian, 2014).”

Breaches of the GATT may potentially be justified under the Agreement’s
‘general exceptions’ savings clause (e.g. GATT, 1994, Article XX). Two
exceptions are likely to be of particular relevance; the first concerns
measures “necessary to protect human, animal or plant life or health”
(GATT, 1994, Article XX(b)), while the second is relevant to measures
“relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic
production or consumption” (GATT, 1994, Article XX(g)). In respect
of this latter exception, an ‘evolutionary’ approach has been taken
with the interpretation of the phrase “exhaustible natural resources,”
(United States America - Import Prohibitions on Certain Shrimp and
Shrimp Products, 1998, para. 130), and it is at least arguable that water,
depending upon its source, could be considered an exhaustible natural
resource (Temmerman, 2017). In relation to the exception of dealing with
“measures ‘necessary to protect human, animal or plant life or health”,
the relationship between the right to water and the right to health may
be of relevance given the prominence of health within the provision. The
analysis of the ‘necessity’, or otherwise of the measure, will focus on “the
importance of the interests at stake, the extent of the contribution [of

16 To the extent that the focus of the differentiation would be on the water used in the relevant
process or production method, since the water content is not expressed in the final product
itself. See also discussion below on trade in virtual water (Section 3.2.4).

7 Similar concerns arise with respect to the WTO Agreement on Technical Barriers Trade (TBT)
(Brown, Weiss and Slobodian, 2014).
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the measure] to the achievement of the measure’s objective, and its trade
restrictiveness” (Brazil - Measures Affecting Imports of Retreated Tyres,
2008, para. 178). Whether a less trade-restrictive measure is available
will also be considered (Brazil - Measures Affecting Imports of Retreated
Tyres, 2008, para. 178). Furthermore, in order to be justified, the measure
in question should not be applied as “a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail,
or as a disguised restriction on international trade”. A balance needs to
be struck between a state’s ‘right to regulate’ and the trading rights of
other states (United States of America - Import Prohibitions on Certain
Shrimp and Shrimp Products, 1998, para. 159). While yet to be tested in
dispute settlement proceedings, clearly a well-designed measure which
aimed to properly “price” water inputs in a non-discriminatory way on
the basis of the requirements under international human rights law (see
Chapters 1-2) and international environmental law (see Sections 3.4 and
3.5) could potentially pass muster under WTO law.

3.2.3. Bulk water transfers

While the focus so far has been on the interaction between the right to
water with internal measures affecting trade, a water-scarce state may,
in seeking to realize its obligations under the right to water, also wish to
enact export measures to impede bulk water transfers (Turrini, 2015).
While bulk water transfers between countries have occurred, they are
not yet happening on a large scale but certainly could occur more widely
in the future.

Discussions on export measures to impede bulk water transfers
invariably raise questions of the compatibility of such measures with the
rules of the GATT. However, a threshold issue to this analysis is whether
water is a ‘good’ covered by the rules of the GATT. While an answer in
the affirmative has generally been presumed (see discussion in McGarry,
2018), Turrini (2015) points out that there are a range of conceptual
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issues which arise with respect to this question and there is certainly no
explicit answer within the text of the GATT.'®

Assuming that water is indeed a good within the coverage of the GATT, it
should be noted that there is a general prohibition on export prohibitions
and restrictions (GATT, 1994, Article XI.1). This does not, however, apply
to “export prohibitions or restrictions temporarily applied to prevent
or relieve critical shortages of foodstuffs or other products essential to
the exporting contracting party”?® The interpretation of this provision
depends on the meaning ascribed to terms such as ‘temporarily applied’,
‘products essential to’ and ‘critical shortages.

Critical shortages relate to the notion of a crisis and have been defined
as “deficiencies in quantity that are crucial, that amount to a situation
of decisive importance, or that reach a vitally important or decisive
stage, or a turning point” (China - Measures Related to the Exportation
of Various Raw Materials, 2012, para. 326). “Products essential to” have
been defined as those which are, “otherwise absolutely indispensable or
necessary” (para. 323). Water in a water-scarce state would undoubtedly
fall within this categorization. The term “temporarily applied” means
of limited time or duration (para. 323). Accordingly, a long-term export
restriction imposed by a state to prevent bulk transfers of water from that
state to other states is unlikely to meet the requirement of ‘temporarily
applied’ (Espa, 2015, p. 183), though temporary restrictions due to, for
example, climatic events such as droughts would seemingly be covered

18 This is in contrast to, for example, the text of the 2016 Comprehensive Economic and Trade

Agreement (CETA) between Canada and the European Union which sets out explicitly the legal

status of water under Article 1.9:

1. The Parties recognize that water in its natural state, including water in lakes, rivers,
reservoirs, aquifers and water basins, is not a good or a product. Therefore, only Chapters
Twenty-Two (Trade and Sustainable Development) and Twenty-Four (Trade and
Environment) apply to such water.

2. Each Party has the right to protect and preserve its natural water resources. Nothing in
this Agreement obliges a Party to permit the commercial use of water for any purpose,
including its withdrawal, extraction or diversion for export in bulk.

3. IfaParty permits the commercial use of a specific water source, it shall do so in a manner
consistent with this Agreement.

9 Pursuant to GATT Article XI:2(a).
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(Temmerman, 2017). Depending on the source of the water and the design
of the measure, longer-term export restrictions may be justifiable under
the general exceptions clause of the GATT relating to exhaustible natural
resources (Temmerman, 2017). In addition, while export restrictions
are generally prohibited under the GATT, export duties are generally
permitted.?® A high enough export duty on bulk water transfers could
provide a significant disincentive to export of such water and thereby
seemingly provide legal cover for water-scarce states to enact restrictive
measures against bulk water transfers.?! However, export measures by
one state may well spark similar measures in other states, and could also
have a knock-on effect on food markets.?? In this scenario, the realization
of the right to food could be undermined, particularly in respect of net-
food importing developing states. This undoubtedly underlines the need
to explore further, particularly in the context of the trade regime, and
more broadly, the normative content of the right to water as it pertains
to the right to food (HLPE, 2015). It also illustrates the need to review
the mutual supportiveness of the trade regime with the realization of the
right to water.

3.2.4. Trade and virtual water

To date, the right to water has found very little traction in WTO
discussions.?® This is undoubtedly due in part to the fact that under
WTO law, water is not generally conceived of as a tradable commodity
(WTO, 2010) but instead, is seen “in terms of the water content of other
commodities” (WTO, 2010, p. 5). This type of trade could offer the
potential for an:

indirect and beneficial effect on domestic supplies of water. Exports of water-
intensive products (e.g. agricultural goods) from regions of water abundance
to regions where water is scarce can generate savings in importing countries
by freeing up resources for other uses (WTO, 2010, p. 49).

0 Though there are some limited exceptions to this in respect of newer WTO Members.
a Though there are some limited exceptions to this in respect of newer WTO Members.

z This, for example, happened in the 2007 /8 food price crisis; see generally Headey, 2011.

= A search at the date of writing (2018) of the WTO documents online facility using the term ‘right

to water’ revealed one result.
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Such trade involves transfers of what has been termed ‘virtual water; that
is, the ‘water required to produce a commodity’ (Hoekstra and Chapagain,
2007, p. 36).

Undoubtedly, such trade may allow an importing, water-scarce state
to use its own domestic water supplies for purposes such as drinking,
hygiene and sanitation (which is relevant for the availability dimension of
the right to water discussed in Section 1.3). Indeed, the 2015 High Level
Panel of Experts (HLPE) report on water for food security and nutrition
underlined the importance of:

restor[ing] confidence in a rules-based, transparent and accountable
multilateral trading system, taking into account the concerns and
vulnerabilities of water-scarce countries that rely on international markets
to meet their FSN (food security and nutrition) needs through food imports
(HLPE, 2015, p. 11).

Accordingly, trade in products entailing virtual water may allow states
to prioritize the allocation of domestic water supplies for ‘personal and
domestic uses’ (GC 15, CESCR, 2002a, para. 12), while importing virtual-
water products for other purposes such as food. This would seem to
allude to the mutual supportiveness of the multilateral trade regime
with the realization of the right to water, but the evidence for transfers
of virtual water from water-secure states to water-scarce states is
somewhat mixed: “Though researchers have found evidence that certain
crops are traded from water-rich to water-poor countries, comprehensive
global studies have found no connection between trade in virtual
water and water scarcity.” (Brown Weiss and Slobodian, 2014, p. 721).
Considering virtual water trade and the interactions between such trade
and the rules of the multilateral trade regime is important as changes
to the latter, particularly in respect of agricultural trade liberalization,
could, “inadvertently intensify the fresh water crisis” (Brown Weiss and
Slobodian, 2014, p. 720).
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3.3. International climate change law

The international climate change legal regime is another area of
international law that is relevant to the interface between the human
right to water, agriculture and food. It has now been demonstrated
that current climate change trends, due mainly to anthropogenic
activities, negatively affect both water resources and food security (see
Introduction).

Three scenarios can be envisioned. First, where climate change leads to
increased water scarcity, food production can suffer as a consequence.
Drawing attention to a UNDP’s report warning that 600 million more
people may be at risk of hunger due to climate change by 2080 (UNDP,
2007), the former Special Rapporteur on the Right to Food, Olivier
De Schutter, stressed that levels of regional agricultural production are
threatened by change in average temperatures through lack of available
freshwater, including salinization of water sources for irrigation, caused
by consequences related to climate change (HRC, 2010; see also Stern,
2007, p. 67). Second, unsustainable management of land resources can
lead both to increased emissions of greenhouse gases (hence, climate
change) and to a drain on water resources. The latter can both stem
from freshwater present in surface water bodies or from groundwater
(Siebert et al, 2010). In this respect, it is important to highlight that
good groundwater governance can often be a very effective strategy to
adapt to climate change, especially when economic activities, including
agriculture production, combined with rising climate change, put
pressure on surface water (Clifton et al, 2011). Accordingly, in 2015,
Special Rapporteur on the Right to Food, Hilal Elver, emphasized that
climate-induced impacts on sustainability of groundwater sources, based
on an FAO estimate (FAO, 2006c¢) that groundwater sources provide
40 percent of water for irrigation, will “have a tremendous impact on the
potential for food production” (UNGA, 2015).

Third, when climate change is added to the water-food nexus,
competition over different water uses becomes a further governance
challenge. In fact, climate change mitigation policies may lead states
to focus on hydropower, which could, although not necessarily, divert
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water resources from other uses, including agriculture. Thus, UN Special
Rapporteur, Hilal Elver, indicated that climate change mitigation and
adaptation policies that affect water resources “must carefully consider
competing water uses and the various implications for food security.
Measures that mitigate one type of adverse impact could exacerbate
another” (UNGA, 2015, para. 64; Searchinger et al, 2015). For instance,
she indicated that “the construction of dams for hydroelectricity may
affect water supply for agricultural activities downstream and also flood
land that could otherwise be used for food production” (UNGA, 2015,
para. 64).

Water use efficiency in line with SDG 6.4 will in turn be crucial in ensuring
sustainable water use for agriculture in response to climate change. The
UN Special Rapporteur on Human Rights and the Environment, John Knox,
specifically elaborated on the connection between climate change and
the human right to water from an international human rights law
perspective. He highlighted the concern that “climate change poses an
immediate and far-reaching threat to people and communities around the
world and has adverse implications for the full enjoyment of human rights”
as stated in a HRC 2011 resolution on climate change. He emphasized
that climate change threatens the full enjoyment of the rights to water
and food (HRC, 2016, para. 23). Knox thus recommended that based on
the duty of international cooperation, states should fully implement all
of the commitments they have made in relation to the Paris Agreement
and strengthen their commitments in the future in order to ensure that
global temperatures do not rise to levels that would impair the right to
water. States should also adopt a legal and institutional framework that
assists those within its jurisdiction to adapt to the unavoidable effects
of climate change, exercising care to protect the rights of the most
vulnerable (HRC, 2016).

From the perspective of the international climate change legal regime,
the Paris Agreement (Paris Agreement, 2015) needs to be interpreted
in conjunction with the 1992 United Nations Framework Convention on
Climate Change (UNFCCC, 1993) and notably, the UNFCCC objective to
address climate change in such a way that “ensures that food production
isnotthreatened” (Paris Agreement, 2015, Article 2.1;and UNFCCC, 1993,
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Article 2). While the Paris Agreement does not explicitly refer to water or
food in its operative provisions, its preamble, which provides elements
to guide the interpretation of its operative provisions, “recognize[es] the
fundamental priority of safeguarding food security and ending hunger,
and the particular vulnerabilities of food production systems to the
adverse impact of climate change.”

In addition, the preamble of the Paris Agreement refers to human rights,
without, however, explicitly mentioning the right to water (Mayer, 2016),
as follows:

Acknowledging that climate change is a common concern of humankind,
Parties should, when taking action to address climate change, respect,
promote and consider their respective obligations on human rights, the right
to health, the rights of indigenous peoples, local communities, migrants,
children, persons with disabilities and people in vulnerable situations
and the right to development, as well as gender equality, empowerment of
women and intergenerational equity.

By referring to Parties’ “respective obligations on human rights”, it can
be argued that a human right to water is implied in this language, as well
as in the references to those rights that are tightly linked to the right to
water, such as the right to health, and the rights of indigenous peoples
and women (see Chapter 2). In all events, states remain responsible
to respect their obligations arising from other international treaties
under which the human right to water has been recognized. Accordingly,
states need to duly take into account their obligations arising from the
human right to water when dealing with climate change (HRC, 2011),
for instance, by taking into account questions of accessibility of water
for food and agriculture when implementing national policies for climate
change mitigation, adaptation, and loss and damage. One way to do so
is through procedural requirements for public participation in relevant
decision-making processes.

Accordingly, UN Special Rapporteur Knox underscored that states have
obligations to: i) assess and provide information about the effects
of climate change, to ensure that climate decisions are made with the
informed participation of the public; ii) provide for effective remedies
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for climate-related violations of the right to water, and iii) protect the
rights of freedom of expression and association in relation to all climate
actions, even when the rights are being exercised in opposition to projects
supported by the authorities (HRC, 2016). In addition, existing or new
impact assessments in the context of domestic climate policies should
also incorporate specific concerns related to the right to water, which is
foreseen under international human rights law (see Section 1.4). Finally,
among the principles that underpin climate change adaptation policies,
the Paris Agreement makes reference to traditional knowledge
of indigenous peoples (Article 7.5), which is critical to ensuring
consideration of the interface between water, food and agriculture where
indigenous peoples and local communities are concerned (as discussed in
Section 4.2). This understanding, however, rests on an understanding of
the best scientific evidence, which is also included in the Paris Agreement,
that includes both modern or western science and traditional knowledge.

3.4. International biodiversity law

As clarified by the UN Special Rapporteur on Human Rights and the
Environment, John Knox, the full enjoyment of the right to water (as well
as the rights to life, health and food) depends on the services provided
by freshwater ecosystems, and the degradation and loss of biodiversity
undermine the ability of human beings to access clean and safe water
(HRC, 2017). Knox also highlighted the role of biodiversity in supporting
the realization of the right of access to clean and safe water that can
be used for food production (HRC, 2017, paras. 19-21; see also HRC,
2010, para. 9). International obligations to conserve and sustainably use
biodiversity, including freshwater ecosystems (CBD, 1992), therefore
also matter from a human rights perspective, as biodiversity degradation
or loss can have negative impacts on the human right to water for food
and agriculture.
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International biodiversity law is comprised of several treaties,?* but
two are particularly relevant to the analysis of the interplay between
the rights to water, food and agriculture: the Convention on Biological
Diversity (CBD, 1992) and the Wetlands Convention (Ramsar, 1971).

The CBD has 196 Parties, so its coverage is universal, with the exception
of the United States of America. The Convention aims at the conservation
and sustainable use of biological resources (Article 1), and includes
obligations of international cooperation, with particular reference
to information-sharing and to scientific and technical cooperation
(Articles 5, 17 and 18), as well as to regulate activities that may have
significant adverse effects on biodiversity to avoid or minimize such
impacts,adopteconomicallyandsociallysoundincentivesforconservation
and sustainable use, and require environmental impact assessments
(Articles 6-8, 10-11 and 14). CBD Parties meet periodically and agree by
consensus on decisions that provide further details on how to interpret
and apply CBD obligations in particular contexts, such as in relation to
inland waters and agriculture. The resulting soft-law guidance provides
useful elements to better understand environmental sustainability
as a pre-condition for the right to water for food and agriculture. For
instance, CBD Parties have underscored the inter-connections between
agricultural ecosystems and water use activities, and the need for more
coherent implementation of the CBD work programmes on agricultural
biodiversity and on inland water biodiversity consistent with the
ecosystem approach (CBD COP Decision X/34, 2010, para. 15).

The ecosystem approach is the cornerstone of the CBD and has several
dimensions (Morgera, 2017). First, it aims at integrating the management
of land, water and living resources (CBD COP Decision V/6, 2000, Annex,
para. 1 and Principle 5), prioritizing conservation and subjecting

u Besides those cited below, the other biodiversity-related treaties are: the Convention on
Conservation of Migratory Species, Bonn, 23 June 1979; the Convention on International Trade in
Endangered Species of Wild Fauna and Flora, Washington D.C., 3 March 1973; the International
Treaty on Plant Genetic Resources for Food and Agriculture, Madrid, 3 November 2001; the
Convention Concerning the Protection of the World Cultural and Natural Heritage, Paris, 17
December 1972; the International Plant Protection Convention, Rome, 6 December 1951; the
International Convention for the Regulation of Whaling, Washington, 2 December 1946.
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sustainable use to the limits of ecosystem functioning (CBD COP
Decision V/6, 2000, Annex and Principles 5-6). Second, the ecosystem
approach is based on adaptive management to deal with the complex
and dynamic nature of ecosystems (CBD COP Decision V/6, 2000, Annex,
paras. 2 and 4), integrating modern science and the traditional
knowledge of indigenous peoples and local communities (CBD COP
Decision V/6, 2000, Annex and Principle 11). Another key dimension
of the ecosystem approach is its emphasis on equity, recognizing that
human beings and their cultural diversity are an integral component of
many ecosystems (CBD COP Decision V/6, 2000, para. 2). It underscores
the need to understand and factor in societal choices, rights and interests
of indigenous peoples and local communities, and intrinsic as well as
tangible and intangible values attached to biodiversity, ultimately leading
to a balance between local interests and the wider public interest (CBD
COP Decision V/6, 2000, Annex and Principle 1). This can be read as
reinforcing the need for contextual prioritization of water uses discussed
at the end of Chapter 2.

Linked to this, the ecosystem approach calls for fair and equitable benefit-
sharing from ecosystem stewardship, as a reward for the integration
of communities’ traditional knowledge in planning and management
(Morgera and Tsioumani, 2010; Morgera, 2016). This implies that
the state is expected to provide procedural guarantees for community
participation in decision-making and management planning, including on
the use of water for food and agriculture. In addition, states are expected
to adopt substantive measures for the legal recognition of communities’
sustainable practices, as well as with the provision of guidance and
support to improve the environmental sustainability of community
practices, and with the proactive identification of opportunities for better
or alternative livelihoods in these endeavours, with a view to facilitating
understanding of, and compliance with, the law (Morgera and Tsioumani,
2010). This thus sheds further light on the requirement for “reasonable
benefits” related to indigenous peoples’ rights to natural resources and
the interface between customary laws of indigenous peoples and national
laws (see Section 2.2.2). Overall, these provisions provide indications
on how to operationalize the right to water for food and agriculture at
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the intersection of indigenous peoples’ rights in the context of water
governance.

The Ramsar Convention originally placed emphasis on the conservation
and wise use of wetlands primarily to provide habitat for migratory
waterbirds, but over time Parties have recognized that wetlands are
extremely important for biodiversity conservation in general and for the
wellbeing of human communities. Under the Ramsar Convention, State
Parties must designate wetlands in their territory for inclusion in a List
of Wetlands of International Importance and they must also promote
their conservation and wise use. Wetlands are defined as:

areas of marsh, fen, peatland or water, whether natural or artificial,
permanent or temporary, with water that is static or flowing, fresh, brackish
or salt, including areas of marine water, the depth of which at low tide does
not exceed 6 metres (Article 1).

The concept of “wise use” refers to the “sustainable utilization
for the benefit of humankind in a way compatible with the
maintenance of the natural properties of the ecosystem” (Ramsar COP
Recommendation C.3.3 (rev.), 1987). Parties have a general obligation
to include wetland conservation considerations in their national land-
use planning. As opposed to the CBD, where human rights language is
generally avoided, Parties to the Ramsar Convention explicitly addressed
linkages with the right to water, in recognition of the fact that wetland
systems determine the quantity, quality and reliability of water supplies
from that system, and changes to a wetland ecosystem can have profound
impacts on water quality and availability for, inter alia, food production.
Ramsar Parties thus stressed that:

The lack of recognition of the role of wetlands to be able to exercise fully
the human right to water and poverty reduction, is an important factor in
its reduction as well as in the modesty of the efforts invested in restoring
wetlands (Ramsar COP Resolution XII.2, 2015, para. 24).

Regardless of whether international biodiversity law makes explicit
references to the right to water, its obligations relate to the availability
and quality of water as necessary factors to secure the right to water also
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for the purposes of food production and agriculture, including in relation
to the human rights of indigenous peoples and local communities.

3.4.1. General guidance

The CBD State Parties were encouraged to ensure that their water
allocation policies are based “on the need to achieve the sustainable
availability of water adequate quantity and quality to support ecosystem
functioning and the sustainable delivery of water-related or -dependent
ecosystem services” (CBD COP Decision X/28, 2010, para. 17). The CBD
Parties also noted that sustaining the availability of water quality is crucial
for livelihoods and poverty eradication, and for the negative effects of
climate change on the hydrological cycle and its groundwater component
(CBD COP Decision X/28, 2010, paras. 1-3). They further underscored
the need to investigate ways to enhance the ability of agricultural water
use and drainage on ecosystems to provide water for food production for
present and future generations (CBD COP Decision X/28, 2010, para. 18).
To that end, CBD Parties have emphasized the need to:

i. enhance monitoring of the use of water in the agricultural sector,
and to improve data collection, management and public access to
monitoring data;

ii. develop policy frameworks for land use that enhance ecosystem
services and functions linked to water provision that contribute
to agricultural production, while also protecting, restoring and
sustainably using biodiversity and promoting connectivity in the
landscape; and

iii. use an appropriate mix of regulatory and incentive measures to
increase the efficiency of use of water (CBD COP Decision XII1/3,
2016, paras. 17(g), 28 and 32).

Under the Ramsar Convention, State Parties are to ensure that wetland
management plans are developed within wider integrated catchment
management approaches that duly acknowledge agricultural practices
and policies that are compatible with, and enhance, positive incentives for
wetland conservation and sustainable use goals (Ramsar COP Resolution
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X.15, 2008, para. 19). The Ramsar Convention and the CBD have also
developed guidance on ensuring access to water for sustainable rice-
paddies, keeping in mind that:

rice is grown in at least 114 countries worldwide and, as the staple diet for
over half the world’s population, has contributed to about 20 percent of
the total calorie supply in the world (Ramsar COP Resolution X.31, 2008,
para. 1; CBD COP Decision X/34, 2010, paras. 19-20).

Another key tool under the CBD and the Ramsar Convention is the
environmental impact assessment (EIA) (CBD, 1992, Article 14; Ramsar
COP Resolution X.17, 2008). The use of EIAs has been recommended
with regard to water development projects and watershed activities,
including agriculture, to gather adequate biological data to document
effects on biodiversity, provide predictions on the effects of alternative
project scenarios on ecosystems, consider the valuation of the goods and
services of potentially affected ecosystems, and test predictions with
well-designedsamplingschemesthatcanadequatelydistinguishtheeffects
of anthropogenic activities from natural processes. These assessments
are encouraged not only at the level of individual projects, but also at the
level of watershed, catchment or river basin to assess cumulative effects of
proposed developments (CBD COP Decision 1V/4, 1998, para. (i)). An EIA
is also expected to be carried out prior to ecosystem restoration activities
supporting ecologically and economically sustainable agriculture,
climate change mitigation and adaptation, and disaster risk reduction,
in order to assess potential effects of restoration activities on the
ecological function of adjacent waters (CBD COP Decision XIII/5, 2016).
The UN Special Rapporteur on Human Rights and the Environment, John
Knox, has underscored the importance of states’ procedural obligations
around EIA to ensure that the relationship between biodiversity and
human rights, including the right to water and the right to food, are taken
into account by: assessing the social and environmental impacts of all
proposed projects and policies that may affect biodiversity; providing
public information about biodiversity, including environmental and
social assessments of proposals; ensuring that the relevant information is
provided to those affected in a language that they understand; providing
for and facilitate public participation in biodiversity-related decisions;
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and providing access to effective remedies for the loss and degradation of
biodiversity (CBD COP Decision XIII/5, 2016, para. 28). These indications
clarify the procedural dimensions of the right to water for food and
agriculture integrating environmental sustainability considerations and
contributing to an informed and participatory prioritization of water
allocations (Chapters 1-2).

3.4.2. Specific guidance concerning indigenous peoples and local
communities

On the basis of CBD obligations to respect, value and protect the
traditional knowledge, and the sustainable customary use of biological
resources of indigenous peoples (Section 2.2.2) and local communities
(Articles 8(j) and 10(c)), CBD Parties have recognized that sustaining
the availability and quality of water is particularly relevant in the context
of livelihoods and poverty eradication. This can be read together with
the interface between the right to water for food and agriculture and the
human rights of indigenous peoples, farmers and rural women.

The CBD Parties have further recognized that indigenous peoples and
local communities maintain a very close holistic, cultural and spiritual
relationship with essential elements of biodiversity associated with
the water cycle, as demonstrated in many cultural activities, including
through indigenous languages, and can help to promote sustainable
water management based on their traditional knowledge (CBD COP
Decision X/33, 2010, preamble). CBD Parties have further recognized
that healthy inland water ecosystems, and the traditional practices
of sustainable use by indigenous peoples and local communities, are
essential to achieving sustainable increases and improved resilience in
the provision of food and livelihoods (CBD COP Decision XIII/3, 2016,
para. 59). The ecosystem approach, in this connection, is consistent
with the spiritual and cultural values as well as customary practices of
many indigenous peoples and local communities and their traditional
knowledge, innovations and practices. Accordingly, cultural, social,
economic and ecological elements associated with the traditional
management systems of lands, waters and territories by indigenous
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peoples and local communities and their involvement in managing
these areas should thus be recognized, secured and protected (CBD COP
Decision XII/12, 2014, para. 4), which contributes to the recognition
of their customary laws (see Section 2.2.2). Thus, CBD Parties have
underscored the need to promote and support the restoration of
ecosystems that provide essential services to indigenous peoples
and local communities, without causing harm to other ecosystems, in
the context of the agricultural sector (CBD COP Decision XIII/3, 2016,
paras. 17(g), 28 and 32).

The CBD work programme on inland water biodiversity provides several
indications of how states are expected to manage freshwater in light of
these considerations, thereby shedding further light on the substantive
and procedural dimensions of the right to water for food and agriculture.
For instance, CBD Parties were encouraged to support indigenous
peoples and local communities to:

¢ re-establish, develop and implement traditional approaches and/
or adaptive management approaches to conserve and sustain the
use of the biodiversity of inland water ecosystems; and

e draw upon indigenous peoples’ and local communities’
knowledge, with their participation and prior informed consent,
through effective collaboration with scientists, local stakeholders,
planners, engineers and economists, in the planning and
implementation of water resource developments (CBD COP
Decision VII/4, 2004, paras. 8(c-e) and 1.1.4).

In addition, CBD Parties have agreed to promote the full and effective
participation of indigenous peoples and local communities in the
development of management plans and in the implementation of
projects that may affect inland water biodiversity, as well as in policy-
making, planning and implementation in accordance with national laws
(CBD COP Decision VII/4, 2004, paras. 2.5.1 and 2.5.3). To that end, CBD
Parties committed to put in place capacity-building measures to facilitate
their participation and the application of their traditional knowledge,
with their prior informed consent, in these processes (CBD COP Decision
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VII/4, 2004, para. 2.5.4). This can be read in conjunction with the
procedural dimensions of the right to water for food and agriculture
discussed in Section 1.4.3.

The CBD Parties agreed upon the Akwé: Kon Voluntary Guidelines for
Socio-Cultural and Environmental Impact Assessment (Akwé: Kon
Voluntary Guidelines, 2004). This soft-law instrument provides detailed
guidance on the steps to be taken in carrying out an impact assessment
for developments proposed to take place on, or which are likely to have
an impact on, waters traditionally occupied or used by indigenous and
local communities (CBD COP Decision VII/16, 2004, Annex), which
contributes to clarify procedural obligations related to the human right
to water for food and agriculture. Prior informed consent is expected
to be sought at various phases of the impact assessment process, using
culturally appropriate languages and processes, allocating sufficient
time, and providing accurate, factual and legally correct information.
Modifications to the initial development proposal require the additional
prior informed consent of the affected indigenous peoples and local
communities (CBD COP Decision VII/16, 2004, para. 53). The assessment
should also serve to ensure that proposed development of traditional
waters shouldlead totangible benefitsbeingaccrued to such communities,
including diversification of income-generating (economic) opportunities
for small and medium-sized businesses (CBD COP Decision VII/16, 2004,
para. 46), which could include food production and agriculture. These can
be read in conjunction with the requirements for impact assessments,
consent, and fair and equitable benefit-sharing under the ecosystem
approach and the human rights of indigenous peoples (Morgera, 2019).

Furthermore, the Guidelines pay particular attention to issues related
to agriculture. They call for assessing appropriately, taking into account
indigenous peoples’ and local communities’ value systems, developments
that particularly involve changes to traditional practices for food
production (CBD COP Decision VII/16, 2004, para. 47). Food-related
considerations also apply to the role of gender in socio-cultural and EIAs
for developments on traditional waters. The Akwé: Kon Guidelines call for
examining the potential impacts of a proposed development on women
in the affected community with due regard to their role as providers of
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food and nurturers of families, community decision-makers and heads of
households, as well as custodians of biodiversity and holders of particular
elements of (gender-specific) traditional knowledge (CBD COP Decision
VII/16, 2004, para. 48). This can contribute to the implementation of
women’s rights in the context of the context of the right to water for food
and agriculture (see Section 2.2.1).

UN Special Rapporteur Knox also emphasized that non-indigenous
communities who closely depend on nature for their material and
cultural needs, such as members of marginalized ethnic groups, are
especially vulnerable to actions that adversely affect ecosystems. States
should therefore ensure that such actions, whether carried out by
governments or private actors, do not impair the enjoyment of their rights
to water. Therefore, states have heightened duties to ensure that these
communities are able to enjoy the rights to information, participation,
freedom of expression and association, and effective remedies in
relation to actions that may adversely affect their relationship with
the ecosystems on which they depend, as well as substantive rights
to protection of the ecosystems themselves (HRC, 2017, paras. 52 and
71). These considerations, which are more developed in international
biodiversity law than in international human rights law, underline the
importance of the human right to water for food and agriculture also
for particular groups that deserve special consideration and that share
certain characteristics with indigenous peoples but do not self-identify
as indigenous (Section 2.2.1).

3.5. International law on transboundary watercourses

International water law includes international law applicable to both
transboundary surface water bodies (international watercourses) and
groundwater (transboundary aquifers). Aquifers are comprised of a
geological formation that contains the groundwater. When watercourses
and aquifers straddle international borders, which is often the case, the
human right to water takes on an additional international water law
dimension (Leb, 2012).



Insights from other relevant areas of international law 63

International water law is a composite patchwork of international legal
instruments. Some of them are formally legally binding and others
are non-binding recommendations and frameworks, with all of them
reflecting elements of customary international law. None of these
instruments makes a precise reference to the human right to water,
but as the instruments must be read in light of current developments
in international law (See Pulp Mills on the River Uruguay (Argentina v
Uruguay), 2010, p. 14), it is possible to identify provisions that can be
interpreted in light of the human right to water for food and agriculture,
particularly with regard to international cooperation (see Section 1.4.4).

3.5.1. United Nations Convention on International Watercourses

The 1997 UN Convention on the Law of Non-Navigational Uses of
International Watercourses (UN Watercourses Convention) reflects to
a great extent customary international law, and was therefore applied
by the International Court of Justice even before its entry into force
in 2014 (Gabcikovo-Nagymoros Project Case (Hungary v Slovakia),
1997, paras. 78 and 85). The Convention sets out a detailed normative
framework for countries sharing a watercourse (“a system of surface
waters and groundwaters constituting, by virtue of their physical
relationship, a unitary whole and normally flowing into a common
terminus”, Article 2(a)). It requires states sharing an international
watercourse to cooperate and to enter into agreements for joint
management of the watercourse (Articles 8 and 24), thus providing an
avenue for implementing states’ obligations arising from the human right
to water through international cooperation (see Section 1.4.1). This is
particularly relevant for ensuring environmentally sustainable water use
as a precondition for the protection and realization of the right to water,
in light of states’ obligations under the UN Watercourses Convention to
jointly:

prevent, reduce and control the pollution of an international watercourse
that may cause significant harm to other watercourse states or to their
environment, including harm to human health or safety, to the use of
the waters for any beneficial purpose or to the living resources of the
watercourse (Article 21.2).
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Similar provisions can be found in the 1995 Revised Protocol on Shared
Watercourses in the Southern African Development Community (SADC),
which requires state Parties, at the request of any one or more of them,
to consult with a view to arriving at mutually agreeable measures and
methods to prevent, reduce and control pollution of a shared watercourse
(Article 4.2(b)(i)).

The obligation to cooperate under the UN Watercourses Convention sits
alongside the obligation not to cause significant harm (Article 7), and a
number of detailed procedural obligations, such as the obligation to share
information and consult with, as well as notify other states (Articles 9
and 12-17), in the event planned activities are likely to cause significant
harm, including sharing the results of any EIA. As discussed above,
impactassessments can provide the means foranintegrated consideration
of impacts from the perspective of all relevant international obligations
of a state, including international human rights, biodiversity and climate
change law (see Sections 1.4, 3.3 and 3.4).

Furthermore, states also have the right to use the watercourse in an
equitable and reasonable manner (Article 5). To that end, the UN
Watercourses Convention lists factors that states need to take into
account when determining what constitutes equitable and reasonable
use (Article 6). One of these factors, “[t]he population dependent on the
watercourse in each watercourse state” (Article 6.1(c)), arguably implies
that the state in question would need to protect freshwater resources in
order to fulfil its obligations under the human right to water,?® including
in terms of extraterritorial obligations (see Section 1.4). Similar language
can be found in the 2015 Agreement on Declaration of Principles of
the Grand Ethiopian Renaissance Dam Project, which states that, “in
ensuringequitableandreasonable utilization,” states willtake intoaccount
“the social and economic needs of the Basin States concerned” and “the
population dependent on the resources” (Article IV). Another agreement
that emanates from the same region, the 2010 Agreement on the Nile

& The Berlin Rules indicate that vital human needs include “immediate sustenance of the

household”. The latter could include food, hence highlighting the water food nexus. The Berlin
Rules also make reference to progressive realisation of the right of access to water.



Insights from other relevant areas of international law 65

River Basin Cooperative Framework, which has not yet come into force,
contains a similar provision obligating the parties to cooperate in order
to “promote joint efforts to achieve social and economic development”.
(Article 3). References to the importance of “social and economic needs”
and of “the population dependent on the [water] resources” can also be
found in basin-specific transboundary water agreements, such as the
2003 Protocol for Sustainable Development of the Lake Victoria Basin
(Article 5.3) and the 2008 Statute of the Interstate Commission for
Water Coordination of Central Asia (Article 2.1), as well as in regional
treaties, such as the 2000 SADC Revised Protocol on Shared Watercourses
(Article 3.8(a)(ii) and (iii)). Another treaty that governs the operation of
the water-related project, the Lesotho Highlands Water Project, requires
South Africa and Lesotho to pay “due regard to the maintenance of the
welfare of persons and communities immediately affected by the Project”
(Maseur, 1986, Article 15).

The UN Watercourses Convention also requires determining “[t]he
weight to be given to each factor ... by its importance in comparison
with that of other relevant factors” and “[i]n determining what is
a reasonable and equitable use, all relevant factors are to be considered
together and a conclusion reached on the basis of the whole”
(Article 6.3). The competition over different uses has always been
a challenge in the management of shared water resources. The UN
Watercourses Convention provides guidance in saying that “In the
event of a conflict between uses of an international watercourse, it shall
be resolved ... with special regard being given to the requirements of
vital human needs” (Article 10.2).?¢ The commentary to the convention
clarifies the intended meaning of the terms:

special attention is to be paid to providing sufficient water to sustain human
life, including both drinking water and water required for the production of
food in order to prevent starvation (ILC, 1994, p. 110).

Such an interpretation would give priority to water uses necessary to
preventdeath from thirstand starvation. A more expansive interpretation,

2 Emphasis added.
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based on the link between the right to water and the right to an adequate
standard of living (see Chapters 1-2), is possible, but thus far, an
international court has yet not embraced this expanded interpretation.

3.5.2. United Nations Economic Commission for Europe Water
Convention

The 1992 UNECE Convention on the Protection and Use of Transboundary
Watercourses and International Lakes is a legal instrument whose
parties include states from Europe and Central Asia. The UNECE Water
Convention entered into force in 1996 and in 2013 was opened for
accession by any UN Member State (UNECE, 2013). For obvious reasons,
the convention focused strongly on the problems that transboundary
watercourses suffered in the UNECE region, especially pollution, through
the obligations not to cause significant harm and to prevent pollution
(Article 2). These obligations can be related to the human right to
water for food and agriculture in relation to water quality, in as far as
the duty to minimize pollution encompasses access to clean water. In
addition, similar procedural obligations to those in the UN Watercourses
Convention, such as duties to cooperate, exchange information and to
avoid or mitigate a potentially significant transboundary impact, can also
be found in the UNECE Water Convention (Articles 6, 9, 10, 13 and 14).
These procedural obligations align with fulfilment of states’ procedural
obligations arising from the human right to water (see Section 1.4.3).

In terms of scope, the UNECE Water Convention is significantly wider
than the UN Watercourses Convention as it applies to all transboundary
waters, which are defined as “any surface or ground waters which
mark, cross or are located on boundaries between two or more
states” (Article 1.1). Quite progressively for its time, the UNECE Water
Convention incorporates the concept of sustainable development in
its general obligation to manage water resources “so that the needs of
the present generation are met without compromising the ability of
future generations to meet their own needs” (Article 2.5(c)). As noted in
Section 2.1.1, sustainability is a key element of the normative content of
the right to water.
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The UNECE Water Convention also applies to transboundary aquifers
withinitsremit, which clarifies the duty to cooperateinrelation to the right
to water for food and agriculture. Since the convention was negotiated
and drafted with mainly transboundary surface waters in mind, the
non-binding 2013 Model Provisions on Transboundary Groundwaters
(UNECE Model Provisions) were developed in 2012 in recognition that
groundwater faces specific and unique issues. The Model Provisions call
upon states to “take appropriate measures to prevent, control and reduce
the pollution of transboundary groundwaters, especially those reserved
for drinking water supply” (Provision 4.1). Means to prevent pollution of
groundwater include the:

Establishment of protection zones, in particular in the most vulnerable/
critical parts of the recharge area of groundwaters, especially of
groundwaters used or intended to be used for the provision of drinking
water (Provision 5.2(a)).

These recommendations can be viewed as supporting the right to
water which includes access to clean water. In addition, the Model
Provisions call for environmental impact assessment procedures and for
distribution of the resulting documentation in support of consultations
among states (Provision 8.1). Sharing this information can provide the
means for an integrated consideration of impacts from the perspective
of all relevant international obligations of a state, including international
human rights, biodiversity and climate change law (see Sections 1.4, 3.3
and 3.4). This also clarifies the procedural dimensions of the right to
water (see Section 1.4.3).

The UNECE Water Convention also reiterates a general obligation
to cooperate, which is strengthened by a mandatory provision
requiring countries to enter into “bilateral or multilateral agreements
or arrangements” (Article 9.1). Cooperation provides an avenue for
implementing states’ obligations arising from the human right to water,
including extraterritorial ones, through international cooperation (see
Chapter 1, Section 1.4). In particular, the convention encourages the
establishment of joint monitoring programmes concerning water quality
and quantity, draw up inventories, exchange information on pollution
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sources, elaborate emission limits for waste water and evaluate the
effectiveness of control programmes (Article 9.2).

3.5.3. United Nations Economic Commission for Europe Protocol
on Water and Health

The 1999 Protocol on Water and Health to the UNECE Water Convention
entered into force on 4 August 2005 and to-date has 36 signatories and
26 parties. Its objective is to:

promote at all appropriate levels ... the protection of human health and well-
being ... through improving water management, including the protection of
water ecosystems, and through preventing, controlling and reducing water-
related disease (Article 1).

In line with the principles enshrined in the CEDAW and the ILO
Indigenous and Tribal Peoples’ Convention (see Section 2.2), the protocol
provides that “equitable access to water ... should be provided for all
members of the population, especially those who suffer a disadvantage
or social exclusion” (Article 5(1)). Implementation is achieved through an
obligation upon State Parties to set national targets relating to various
aspects of access to water (Article 6), in addition to ongoing monitoring
and data collection to track progress towards meeting targets (Article 7).

While the Protocol does not expressly mention the human right to water,
its objective closely parallels the three factors required to secure the
right to water as set out in General Comment No. 15 on the Normative
Content of the Right to Water addressed in Section 1.2, namely: water
availability, quality and accessibility. Furthermore, attainment of the
objective of the Protocol can be considered an essential component to
protect individuals’ rights to an adequate standard of living, freedom
from hunger and the enjoyment of the highest attainable standard of
physical and mental health, as enshrined in Articles 11 and 12 of the 1966
ICESR. Read together with these two instruments, the Protocol therefore
represents one of the strongest examples in international water law of
an approach to transboundary water issues that integrates international
law with a human rights-based approach. Read together with the UNECE
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Water Convention and other UNECE water-related instruments, the
UNECE water regime has had a significant impact in driving forward
regional cooperation on transboundary water issues, and has in turn
had an impact upon the procedural aspects of international water law
(Moynihan, 2020).

3.5.4. Draft Articles on Transboundary Aquifers

Among other influences, the UNECE Model Provisions drew on the
2008 UN Draft Articles on the Law of Transboundary Aquifers of the
International Law Commission (Draft Articles, UNGA Res 63/124,
2008). In their current format, annexed to a UNGA Resolution, the Draft
Articles are not legally binding. States are encouraged to consider them
as guidance when they develop joint legal agreements or arrangements
in the management of transboundary aquifers (UNGA Res 63/124, 2008;
Eckstein and Sindico, 2014). The Draft Articles pay specific attention
to the protection of groundwater-dependent ecosystems (Article 10),
protection of recharge and discharge zones (Article 11), and precaution
in the management of transboundary aquifers (Article 12). This can be
related to the human right to water in as far as it encompasses access to
clean water. Like other global instruments, the Draft Articles also specify
the obligation to cooperate (Article 7) and to not cause significant harm
(Article 6), which provide an avenue for implementing states’ obligations
arising from the human right to water through international cooperation
(see Section 1.4.4).

Procedural obligations in the Draft Articles such as the exchange of
information roughly mirror those of the UN Water Convention, albeit
with less detail. In addition, the Draft Articles call for impact assessments
when a state:

has reasonable grounds for believing that a particular planned activity in its
territory may affect a transboundary aquifer or aquifer system and thereby
may have a significant adverse effect upon another state (Article 15.1).



70 The right to water for food and agriculture

Asnoted above, this can provide the means foran integrated consideration
of impacts from the perspective of all relevant international obligations
of a state, including international human rights, biodiversity and climate
change law (see Sections 1.4, 3.3 and 3.4).

The Draft Articles also include the right to use the transboundary
aquifer in an equitable and reasonable manner (Articles 4-5), with a list
of factors for determining whether a use of a transboundary aquifer is
equitable and reasonable. Mirroring the UN Watercourses Convention,
one of the factors is “[t]he population dependent on the aquifer or aquifer
system in each aquifer state” (Article 5.1(a)), and vital human needs
are to be given “special regard” when weighing the factors of equitable
and reasonable utilization. Furthermore, the Draft Articles add that
“[W]here an emergency poses a threat to vital human needs, aquifer
states, notwithstanding Articles 4 and 6, may take measures that are
strictly necessary to meet such needs” (Article 17.3). Therefore, meeting
vital human needs may be considered as carrying more weight in the
Draft Articles than in the UN Watercourses Convention (Leb, 2012).

The ILC only made a short reference to a restrictive interpretation of
“vital human needs” as being strongly linked to the right to life, rather
than also to the right to an adequate standard of living (Article 10.2).
While this was a missed opportunity, it is in the application of the
Draft Articles through specific transboundary aquifer agreements and
arrangements that the human right approach to vital human needs will
be tested. A promising development in this connection can be found in
the 2014 Iullemeden-Taoudeni/Tanezrouft Aquifer Systems MOU (not
yet in force), which includes a reference to “the right to water” not only
in its preamble,?” but as one of the factors according to which Parties
will determine whether a use of the groundwater of the Iullemeden-
Taoudeni/Tanezrouft Aquifer Systems is equitable and reasonable
(Article 13(i)),?® with reference to populations that are dependent on

2 “Recognizing the fundamental right of each individual for access to water.”

% “The use of ITAS water resources should take into account the principle of equitable and
reasonable utilization. To this end, the following circumstances and relevant’ factors shall be
taken into account: The right of access to water for ITAS people.”
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the aquifer (Article 13(c)). The MOU further adopts the language of the
UN Watercourses Convention and the Draft Articles in indicating that in
weighing different kinds of uses of a transboundary aquifer or aquifer
system, “special regard shall be given to vital human needs”, although in
“determining what is equitable and reasonable utilization, all relevant
factors are to be considered together and a conclusion reached on the
basis of all the factors” (Article 5.2).%° The preamble of the MOU includes a
reference to a Consultation Mechanism that aims, inter alia, to formulate
the rules relating to the conservation and protection of the environment
and aquatic ecosystems against degradation and pollution, in accordance
with the objectives of sustainable development (Article 3(d)). The MOU
also foresees that states consider the establishment of harmonized
water quality standards to prevent and control groundwater pollution
(Article 27), which can provide an avenue for implementing states’
obligations arising from the human right to water through international
cooperation (see Section 1.4.4).

3.6. Preliminary conclusions

The international human right to water for food production and
agriculture should be interpreted and applied in light of states’
other international commitments as a whole. While respecting other
international commitments, however, states have obligations to conclude
new international agreements that do not adversely impact on the
right to water, such as international trade and investment treaties (see
Section 1.3.4). So, states should be aware of the need to retain regulatory
space domestically to meet their obligations in respect of the progressive
realization of the right to water within their own territory when
negotiating trade and investment treaties. In addition, as part of the
extraterritorial obligations arising from the human right to water, states
must conclude, interpret and apply international trade and investment
treaties so as to avoid adverse impact on the right to water in other states.

International environmental law obligations provide indications on
how to ensure environmentally sustainable water management and

29 Emphasis added.
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use as a precondition for the realization of the human right to water.
In addition, these obligations contribute to clarify the procedural
dimensions of the right to water for food and agriculture, notably with
regard to environmental and socio-cultural impact assessments, that
can feed into the contextual prioritization of water uses discussed in
Section 2.3. International law on transboundary watercourses, climate
change and biodiversity also serve to clarify the duty to cooperate under
the human right to water with specific regard to food production and
agriculture. International biodiversity law, notably its guidance on the
ecosystem approach, supports states in taking a holistic approach to
water management with a view to also integrating human needs related
to health and rural livelihoods, with particular attention to indigenous
peoples and local communities. In particular, the CBD and the Ramsar
Conventions have adopted specific guidance onrespectingand integrating
the knowledge systems of indigenous peoples and local communities
and taking into account their customary laws (see Sections 2.2.2 and
3.4), although such integration remains subject to respect of relevant
international obligations, such as human rights and environmental
sustainability standards.

While international law on transboundary watercourses does not
generally address the human right to water, a contextual and evolutionary
interpretation of its obligations may allow it to:

e rely on the cooperation obligations and specific mechanisms
created under international watercourses agreements to
implement the duty to cooperate as part of the human right to
water under international human rights law, notably with regard
to ensuring environmental sustainability of water use; and

e give special regard to “vital human needs” in the context of
obligations related to the equitable and reasonable use of
transboundary water by integrating consideration of the
obligations arising from the human rights to water.

In terms of extraterritorial obligations arising from the right to water,
even if international water law instruments are focused on inter-
state procedural obligations, State Parties to relevant human rights
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instruments should take into account their obligations to avoid adverse
impacts on the right to water of individuals in other countries in the
context of collaborative transboundary water managementarrangements
(see Section 1.4.1). Finally, a combined reading of international water
and biodiversity law allows to clarify the obligations of states vis-a-vis
indigenous peoples and local communities that come into play in relation
to transboundary water management.

International guidance on human rights with regard to subsistence
farmers, however, is less well developed. As noted in Section 2.1, the
Declaration on the Rights of Peasants and Other People Working in Rural
Areas includes a section on the right to water for farming, livestock
keeping and also includes securing other water-related livelihoods. Focus
is placed on equitable access, including in customary and community-
based water management systems, on a non-discriminatory basis. It
pays particular attention to disadvantaged or marginalized groups, such
as nomadic pastoralists, workers on plantations, migrants, regardless of
their legal status, and persons living in irregular or informal settlements.
Article 21.3 of the Declaration provides that states shall “take measures
to guarantee affordable water for personal, domestic and productive
uses”3® Additionally, international guidance adopted by consensus under
the CBD and the Ramsar Convention with regard to non-indigenous
local communities also provide guidance on recognizing and protecting
traditional or community-based approaches to water management,
and integrating communities’ knowledge in impact assessments and
management plans. This is with a view to fairly and equitably sharing
with these communities the benefits arising from sustainable water
use, and promoting their full and effective participation in management,
development approach, as well as policy-making related to water, and
facilitating their cooperation with all others involved in water governance
(see Section 2.2.2).

Ultimately, international environmental law and international law on
transboundary watercourses contribute to clarify the context for the
prioritization of water uses related to food production and agriculture,

30 Emphasis added.
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after the satisfaction of water for drinking and sanitation purposes (see
Section 2.3). A cross-cutting argument to the proposed prioritization is
that in all these instances the role of water for ecological integrity should
be akey consideration, given its vital nature in ensuring the sustainability
of water use and the sustainable use of other resources for the realization
of key inter-linked human rights. This is even more true in light of the
additional strains on water resources arising from the negative impacts
of climate change (Windfuhr, 2003). It could thus be argued that
preference should be given among water uses for agricultural and food
production to those uses that are environmentally sustainable and that
therefore also contribute to the realization of the universal right to water.
The ecological aspect in the prioritization of water use appears to have
attracted little attention (Gleick, 1998), however, possibly because the
drafters of the key international human rights instruments relevant for
the human right to water did not realize water would be a scarce resource
in the future (Cahill, 2005). Proposals have been made for separating
water for drinking, water for food, and water for ecosystems to facilitate
clearer targets and monitoring (Brooks, 2007). As already discussed
in this study, other areas of international law contribute to clarify the
interface between the right to water and environmental sustainability,
supporting states in implementing all relevant obligations in a mutually
supportive manner (see Section 3.4-3.5).

In view of all the different factors that play out in the proposed
prioritization, it appears useful to recall the procedural dimension of
the right to water, and similar guarantees of transparency, participation
and accountability under international environmental law (see
Sections 1.4 and 3.4). As underscored under the Ramsar Convention,
“[w]hilst it will not be possible to please all stakeholders in any water
allocation decision,” by ensuring a transparent process in the decision-
making, “no demand should be ignored” (Ramsar COP Resolution VIII.1,
2002). Equally, the process of implementation of prioritization decision
should be transparent, and decision-makers should be accountable
to an independent body that is accessible by all stakeholders (Ramsar
COP Resolution VIIL.1, 2002). Potential incompatibility between
environmental sustainability and the realization of the universal right
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to water should also be addressed in the context of a transparent and
participatory process with a view to determining a reasonable balance
between the legitimate public interest aim to ensure environmental
sustainability (including for the purposes of protecting the right to water
for food and agriculture in the future) and the means chosen to achieve
such aim. To that end, the use of environmental and socio-cultural impact
assessments that integrate concerns arising from international human
rights, biodiversity and climate change law, as well as the traditional
knowledge of indigenous peoples and local communities, is key (see
Section 3.6), together with participatory adaptive management and
monitoring in following up on the outcomes of these assessments.
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4. Implications of the right to water for food
and agriculture

This part will consider key concepts that link the above-discussed areas
of international law with national law, in order to identify challenges
and opportunities in implementing the various international obligations
that contribute to clarify and support the right to water for food and
agriculture, setting the basis for the proposed prioritization of water
uses (see Section 2.3). The first concept is the human rights-based
approach (HRBA), which is a well-established method of developing
policies and practices that assist in the fulfilment of human rights. The
second concept is integrated water resources management, which is an
approach to water governance that is widely used by water professionals
and policy makers. The connections between the human right to water
and the concepts of land tenure and water rights will then be explored.
Finally, the section will conclude with a consideration of the implications
of this analysis for national law frameworks regulating water.3!

4.1. Human rights-based approach

The 2003 UN Statement of Common Understanding on Human Rights-
Based Approaches to Development Cooperation and Programming
(UNDG, 2003) remains the most comprehensive statement of a UN-
wide understanding of the HRBA. According to that statement, the
HRBA provides a framework for understanding relationships between
the holders of human rights and duty bearers of those rights, which is
based on the recognition of rights and duties (as opposed to charitable
assistance). The HRBAs are driven not only by the tangible outcomes
sought, but by the explicit aim of development activities which should be
to contribute, at every stage, to the realization of specific human rights
(UNDG, 2003).
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In the context of its mandate, FAO has defined HRBA to mean that:

The HRBA is generally defined as a conceptual framework of human
development that is normatively based on international human rights
standards and operationally directed at promoting and protecting
human rights. It is analysed and implemented with “three lenses”:
(1) the achievement of human rights as the overall objective or guiding
framework of development and/or emergency-related initiatives;
(2) respecting the human rights principles of participation, accountability,
non-discrimination, transparency, human dignity, empowerment and
the rule of law (PANTHER) in the design, implementation, monitoring
and evaluation of programmes or projects, in order to improve targeting,
efficiency, effectiveness and quality of outcomes; (3) the promotion of rights,
duties, responsibilities and accountability mechanisms by developing the
capacity of duty bearers to meet their obligations and of right holders to
claim their rights (FAO, 2017).

A key part of a HRBA should be a focus on integrating procedures aimed
at building the capacity of rights-holders to claim their rights and of
duty bearers to realize those rights (UNDG, 2003). These procedural
dimensions should give rise to a focus on transparency and accountability
of duty bearers and on empowerment and participation of rights holders
in a way that combines bottom-up and top-down approaches (UNDG,
2003).

Other key elements of a HRBA are: processes to identify causes of gaps
in rights realization, monitoring and evaluation of interventions that
are guided by human rights principles, and using recommendations of
human rights monitoring bodies and mechanisms to inform interventions
(such as those on the right to water and other relevant human rights
discussed in Chapter 1). Some research indicates that the use of HRBAs
can facilitate decentralized ownership of development processes and can
positively promote sustainable change (Crawford, 2007; Schmitz, 2012).
In the context of effective water governance, applying a HRBA requires
emphasizing citizen participation, transparency and openness to public
scrutiny of decisions, equitable access to water to improve well-being
for all groups in society, public accountability, coherence of policies and
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government actions across all aspects of water resources management,
and responsiveness to stakeholders’ needs and demands (FAO, 2009),
which reflects an open, participatory and accountable process of water
use prioritization discussed above (Section 2.3).

It is crucial to note that there are distinct correlations between the
six principles of HRBA mentioned above and the general procedural
dimensions of the human right to water set out in Chapter 1, including
the human rights principles of “participation and empowerment,
accountability, non-discrimination and equality, transparency and access
to information” (HRC, 2013b, para. 15). In a practical sense, there are
various ways in which the HRBA principles can already be found in
domestic legislation in the context of water for food and agriculture. This
is neatly demonstrated in Kenya's Water Resource Management Rules
2007, which provides for the establishment and legal recognition of
Water Resource Users Associations. In accordance with HRBA principles
and procedural rights, the public authority responsible for granting water
use licences is obligated to consult with the relevant Association(s) on
every licence application, and permit the Association 30 days to respond
(Section 28). Furthermore, the law will not recognize such an Association
unless they have a “constitution conducive to collaborative management
of the water resources of a particular resource and which promotes
public participation, conflict mitigation, gender main-streaming and
environmental sustainability” (Section 10.1). This represents one
mechanism to allow stakeholders, including subsistence farmers,
women, youth and indigenous peoples, to participate in decision-making
concerning the management of water resources.

Additionally, environmental and socio-cultural impact assessment
represents a valuable practical tool through which to facilitate
stakeholder participation in decision-making and consideration of
all interests and stakeholders (see Chapter 3). For example, in the
Plurinational State of Bolivia’'s 1992 Law on the Environment, all
activities, whether public or private, must undergo an environmental
impactassessment of alevel thatis proportionate to the potential impacts
of the activity (Article 25). Crucially, in Article 24 of the country’s General
Regulation of Environmental Management, for the purposes of the EIA,
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“environment” includes physical, chemical, biological, social and cultural
aspects, thus allowing for consideration of impacts of the activity upon
not only biodiversity and water resources in a biological sense, but also
their importance for other stakeholders.

4.2. Integrated water resources management

Some principles of HRBA can find resonance in the concept of integrated
water resource management (IWRM). The Global Water Partnership
defines IWRM as:

based on the equitable and efficient management and sustainable use
of water and recognizes that water is an integral part of the ecosystem, a
natural resource, and a social and economic good, whose quantity and
quality determine the nature of its utilisation (GWP, 2017).

As part of this approach, IWRM requires integration of land- and
water-related aspects at the level of the catchment basin or sub-basin
(Agenda 21, 1992). The 1992 Dublin Statement (see Section 1.1), which
established four principles for water management, are often cited as
the foundational principles for IWRM, emphasized, among other things,
participatory approaches to water development and management, and
gender considerations.

Agenda 21 provided further details on the concept of IWRM (Agenda 21,
1992). Four principal objectives were identified, which are significant for
a HRBA and the different dimensions of the human right to water to:

e promote a dynamic, interactive, iterative and multi-sectoral
approach to water resources management, including the
identification and protection of potential sources of freshwater
supply, which integrates technological, socio-economic,
environmental and human health considerations;

e plan for the sustainable and rational utilization, protection,
conservation and management of water resources based on
community needs and priorities within the framework of national
economic development policy;



Implications of the right to water for food and agriculture 81

e design, implement and evaluate projects and programmes that
are both economically efficient and socially appropriate within
clearly defined strategies, based on an approach of full public
participation, including that of women, youth, indigenous people
and local communities in water management policy-making and
decision-making; and

e identify and strengthen or develop, as required, in particular
in developing countries, the appropriate institutional, legal
and financial mechanisms to ensure that water policy and its
implementation are a catalyst for sustainable social progress and
economic growth (Agenda 21, 1992).

The IWRM is now a broadly accepted concept in water governance and
following the Johannesburg Summit in 2002, IWRM was linked to a plan
of action, as a consequence of which status reports on implementation
are prepared by UNEP (UNEP, 2012). The IWRM principles can be linked
to several key features of international law previously discussed in this
study, such as the indivisibility of human rights, the necessity of effectively
prioritizing water allocation to respond to vulnerable groups’ needs, the
procedural dimensions of the right to water, and the consideration of
environmental sustainability as a precondition for the realization of the
right to water (discussed in Chapters 23).

4.3. A human rights-based approach to integrated water
resource management

Despite overlaps between the principles of HRBA and IWRM, the inter-
connections between the two concepts have only been recently explored
(UNDP-SWI-WGF, 2012). Both are grounded in concern for equity and
emphasize procedural rights, as well as integrated decision-making
(WaterLex et al, 2017). But as opposed to the IWRM, a HRBA is not only
driven by meeting individuals’ needs, but by the explicit recognition of
rights holders’ entitlements and corresponding obligations. The HRBA
can thus give a normative framework to IWRM, so that both concepts can
be applied in mutually supportive ways. Particularly,a HRBA can assist in
balancing the potentially complex and competing aims of IWRM in order
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to meet basic standards of living through water management (UNDP-
SWI-WGE, 2012). In turn, HRBA can benefit from the systems-oriented
approach of IWRM, as the latter facilitates analysing the entirety of the
regulatory framework of water in the context of human rights, including
land governance.

The Stockholm International Water Institute identified four critical
aspects of applying a HRBA to IWRM at a national level, which emphasizes
the procedural considerations of the human right to water (FAO, 2009;
see Section 1.4.3):

o state ownership and leadership to promote an HRBA to water
allocation;

¢ enshrinement of human rights principles in national law;

e capacity-building through strengthening the ability of civil society
and communities to use an HRBA to water resource management;
and

¢ increasing citizen engagement and awareness of both rights of
rights holders and responsibilities of duty-bearers (UNDP-SWI-
WGE 2012; see also UNDP, 2006).

A HRBA to IWRM is thus the key to allocating and protecting the actual
availability of water for priority water uses that are necessary to realize
the right to food, as well as the right to water, with a view to avoiding
negative impacts on the livelihoods of indigenous peoples and other
subsistence farmers (WaterLex et al., 2017, para. 5.6).

4.3.1. The interaction between the human right to water, water
rights and land tenure

Application of a HRBA to IWRM necessarily includes a consideration of
land tenure and water rights at the national level, as well as of customary
land and water rights (WaterLex et al., 2017, para. 5.6) (see Section 1.1).
There are a several key interactions to consider in this context.



Implications of the right to water for food and agriculture 83

First, the relationship between water rights and the right to water for
food and agriculture should be understood. Water rights impact upon
the efficiency, environmental sustainability, equity, empowerment and
conflictresolution in water use (Meinzen-Dick and Nkonya, 2007). Similar
to other types of resources, water rights can be broadly defined as public,
private, common and open access, according to who has the right, against
whom the right can be enforced, and the decision-making power to
allocate water resources. The word “right” regarding water in this context
has different meanings, including state granted licences to use water for
a particular purpose, and property rights to use water arising by virtue
of, or connected with, land ownership or customary water rights (FAO,
2006b; UNDP-SWI-WGF, 2012). Further, in each individual legal system,
there may be a combination of water rights that can interact and co-exist
in complex ways. For example, in the United Kingdom of Great Britain
and Northern Ireland (Scotland), when a landowner wishes to use a river
on their land, national regulations implementing the European Union’s
Water Framework Directive may require the landowner to obtain a
licence from the Scottish Environmental Protection Agency.*? However,
regardless of the grant of this licence, there are still property rights that
entitle downstream and upstream landowners along a river to object
to any operation which materially interferes with the flow of the river,
except when use of water is for domestic purposes. In the particular case
of Scotland, however, domestic purposes include subsistence agriculture
(Robbie, 2015), which therefore allows consideration of the right to
water for food and agriculture (see Chapter 2).

Second, the interface between land tenure rights and water rights
may have impacts on the realization of the right to water, not just for
personal and domestic use, but also for food and agriculture. This comes
to the fore particularly in connection with schemes relevant to food and
agriculture, such as water irrigation projects and water points for groups
including pastoralists (Cotula, 2008a; FAO, 2009). Such schemes may

32 United Kingdom of Great Britain and Northern Ireland, Water Environment (Controlled Activities)

(Scotland) Regulations (S.S.I No. 209 of 2011), issued under the Water Environment and Water
Services (Scotland) Act (Asp 3 of 2003), which implements the EU Directive 2000/60/EC
(23 October 2000).
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give rise to significant issues, including suppressing land tenure rights,
reallocating irrigated plots to other users and providing open access to
water points thereby potentially conflicting with pre-existing rights to
use water (Cotula, 2008; FAO, 2008). Such schemes can undermine rights
of access to water resulting in conflicts among, for instance, farmers and
pastoralists, and can adversely affect women and vulnerable groups
(Cotula, 2008a; FAO, 2008).

It should also be borne in mind that private property finds a degree of
protection in international human rights law, and may contribute to the
protection of foreign investors (see Section 3.1). It is therefore possible
for human rights to provide conflicting protections. Nonetheless, an
example of a solution to such issues within national law can be found in
Article 373(II) of the Plurinational State of Bolivia's Constitution, which
provides that:

water resources in all their states, surface and subterraneous, constitute
finite, vulnerable, strategic resources, and serve a social, cultural and
environmental function. These resources cannot be the object of private
appropriation and they, as well as water services, shall not be given as
concessions and are subject to a system of licensing, registration and
authorization pursuant to the law.

Article 374 further goes on to provide that:

the state shall protect and guarantee the priority use of water for life. It is
the duty of the state to manage, regulate, protect and plan the adequate and
sustainable use of water resources, with social participation, guaranteeing
access to water for all the habitants.

While it is not expressly stated, this wording “water for life” suggests that
it may also include the human rights to water for food and agriculture.

Despite the clear link between land tenure rights and water rights,
the Voluntary Guidelines on the Responsible Governance of Tenure of
Land, Fisheries and Forests in the Context of National Food Security
(VGGT) do not explicitly address water. Initially, ‘water tenure’ was to be
included within their scope (FAO, 2016). Although water was left out of
the VGGT text (FAO, 2012), the preface to the VGGT highlights the fact
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that “the responsible governance of tenure of land, fisheries and forests
is inextricably linked with access to and management of other natural
resources, such as water” and that:

[w]hile recognizing the existence of different models and systems of
governance of these natural resources under national contexts, states may
wish to take the governance of these associated natural resources into
account in their implementation of [the VGGT].

Accordingly, the 2014 CFS Principles for Responsible Investment in
Agriculture and Food Systems have clarified that the VGGT are relevant
to ensure that responsible investments in agriculture and food respect
“existing and potential water uses” (Principle 5; see Sections 3.1 and 4.4).

4.3.2. Considerations related to customary land and water rights

Land tenure and water rights are also cardinal in the customary laws
of indigenous peoples and other communities and raise particular
challenges for the realization of the right to water for food and agriculture
(see Sections 2.2.2 and 3.4.2). In customary laws, water is usually
considered as a common or community resource, but other individuals
may have private rights over a specific water resource under water rights
established in national law (see Section 4.3.1). This therefore raises the
issue that water rights must be studied within the wider context of legal
pluralism (von Benda-Beckmann, 1995). In addition, customary and
religious laws, which play an important role in the allocation of water
rights, are in their turn also deeply plural. For example, communities
from different ethnic and religious background may live together but may
have very different customs and traditions in relation to the allocation
of water. Studying the allocation of water rights from the perspective of
legal pluralism also draws the attention that water rights also come with
duties for their holders (von Benda-Beckmann, 1995).

In relation to customary and community-based water rights systems,
there can be strong notion that everyone is entitled to water for basic
domestic needs. This makes for an interesting link between formal
legal frameworks protecting the right to water and informal law such as
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customary or religious laws (Hellum, Kameri-Mbote, and van Koppen,
2015). These basic use rights can be very flexible, socially negotiable
and highly adaptable depending on local, social and environmental
circumstances. Further, local water allocation systems can also be robust
and resilient, as access to water is maintained through an intricate set of
social and reciprocal relations. Chiefs, elders, local authorities and specific
groups or individuals may play an important role in the management of
water resources and their influence may extend to control rights. The
fairness and effectiveness of these locally-based management rules,
however, can vary depending on whether participatory decision-making
tools are in place. There can be informal arrangements governing the
use of the resource in this context that can be vulnerable to unequal
power relations and discriminatory practices (Alden Wily et al., 2017).
Nevertheless, while formal water management reform agendas aspire to
improve access to water in fragile communities, they may be less robust,
dynamic and livelihood-oriented in comparison to informal community-
based water management arrangements (Meizen-Dick and Nkonya,
2007; van Koppen, 2017).

There are different ways to recognize customary water law. Reference to
customary law could be made in written water law.*® Customary water
rights for selected purposes such as domestic use, irrigation and watering
livestock could be recognized as statutory rights.?* Statutory water law
could also recognize the power of traditional authorities to regulate
traditional water rights.>®> When these approaches are not feasible and/
or water management may impact negatively upon traditional uses and
rights, statutory water law can provide for compensation rights.?® In any
case, tackling the relationship between statutory water laws with customs

3 For example, the Namibian Water Resources Management Act (2004) explicitly acknowledges

customary water rights and practices.

The Nigerian Water Resources Decree (1993) is a good example where the customary right of

occupancy of land includes a right to draw water from under the ground or from an adjacent

stream without charge for domestic purposes, watering livestock and for personal irrigation.

3 For example, the Burkina Faso Water Code (1983) and the Niger Water Code (1993) recognizes
the power of local authorities to govern water resources.

36 For example, Papua New Guinea’s Water Resources Act (1982) provided for compensation if
groundwater development negatively affected local communities’ use and access to water.

34
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and traditional practices remains a difficult balancing act (Burchi, 2005).
Compensation, however, should only be provided after relevant human
rights guarantees have been followed, namely: overriding public purpose
(not merely an economic interest), strict necessity and proportionality,
legal basis and be non-discriminatory. Even where there is no limitation
to customary rights, indigenous peoples and local communities should
share fairly and equitably in any benefits deriving from management
decisions impacting on water resources traditionally owned or used by
them (see Sections 2.2.2 and 3.4.2). For this reason, customary users
and other rights holders need to participate in a meaningful way in the
decision-making processes around policy, planning and day-to-day water
management of national water allocation plans (see Sections 2.2.2 and
3.4.2), which is in line with the procedural content of the human right to
water and the ecosystem approach (see Section 3.4).

4.4. Relevant examples in national law

This section provides an overview of existing provisions in national law
that respond to the international obligations and guidance discussed
so far on the human rights to water for food and agriculture. There are
actually few examples that can be identified in this connection. They
relate to: constitutional provisions, principles, prioritization, inter-
institutional coordination and decentralization.

When considering the implications of the above discussion for national
law, human rights studies often focus on the relationship between
individuals and the state and begin with a discussion of the right to
water within a constitutional context. As human rights obligations
are largely state-centred, focus on the constitution is understandable.
Indeed, a growing number of states now guarantee the right to water
in their constitutions (FAO, 2009; Chavarro, 2015), including the
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Plurinational State of Bolivia,®” South Africa,*® and Uruguay.*® Various
other countries, including Ethiopia,* the Gambia,*! and Zambia** stop
short of proclaiming access to water to be a human right, but nonetheless
included it as a directive principle for government actions alongside
other requirements of an adequate standard of living such as food (FAO,
2009). A key distinction to draw between these two approaches is that
only the former creates rights that may be enforced by the courts (FAO,
2009). Even where the human right to water is not explicitly protected
in the constitution, it can be inferred from other rights. For example, the
1949 Constitution of India (amended 2012) does not explicitly mention
the right to water but the Indian Supreme Court has affirmed the human
right to water derives from the right to life contained in Article 21 of the
Constitution.

In the 1991 case of Subhash Kumar vs State Of Bihar, the Supreme Court
of India held:

Right to life is a fundamental right under Article 21 of the Constitution and
it includes the right of enjoyment of pollution free water and air for full
enjoyment of life.

37 Constitution of the Plurinational State of Bolivia (2009): Article 16 “Every person has the right to
water and food.”

38 Constitution of the Republic of South Africa (1996): Section 27.1 “Everyone has the right to have
access to (a) health care services, including reproductive health care; (b) sufficient food and
water; and (c) social security, including if they are unable to support themselves and their
dependants, appropriate social assistance.”

3 Constitution of Uruguay (1966, last amended 2004): Article 47.1 “The access to potable water and
the access to sanitation, constitute fundamental human rights.”

0 Constitution of the Federal Democratic Republic of Ethiopia (1994): Article 90.1 “to the extent
that the country’s resources permit, policies shall aim to provide all Ethiopians access to public
health and education, clean water, housing, food and social security.”

“ Constitution of the Republic of Gambia (1997): Section 216.4 “The State shall endeavour to
facilitate equal access to clear and safe water, adequate health and medical services, habitable
shelter, sufficient food and security to all persons.”

42 Constitution of Zambia (1996): Article 112(d) “the State shall endeavour to provide clean and
safe water, adequate medical and health facilities and decent shelter for all persons, and take
measures to constantly improve such facilities and amenities.”
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The Kerala High Court, in the 2006 case of Vishala Kochi Kudivella
Samrakshana Samithi v State of Kerala, decided:

We have no hesitation to hold that failure of the State to provide safe drinking
water to the citizens in adequate quantities would amount to violation of the
fundamental right to life enshrined in Article 21 of the Constitution of India
and would be a violation of human rights.

However, enshrining human rights principles in national law must
go further than the constitutional level; rules are needed in all areas
of law and policy that impact on water use and availability. There are
a range of non-mutually exclusive legal avenues through which this
may be achieved, ranging from further elaboration of constitutional
rights, to mechanisms designed to achieve equitable management
of water resources. Article 5 of the Armenian Water Code 2002, for
example, includes “the provision of food and national security” among
the basic principles to inform the management, use and protection of
water resources. As another example, Article 1 of France’s Law 2006
on Water and Aquatic Environments provides that “the use of water
belongs to each and every physical person, for their food and hygiene ...".
Functional mechanisms that may be used include the prioritization
of different kinds of water uses. Such provisions can be found in many
national legal frameworks, including Spain’s 2001 Royal Legislative
Decree Approving the Consolidated Text of Water Law (Article 60.3),
Armenia’s 2002 Water Code (Article 31) and Greece’s 2003 Law on Water
Protection and Management (Article 10.1). In each of these jurisdictions,
use of water for subsistence purposes is granted top priority, and in
the instance of Spain and Greece, agriculture and irrigation are ranked
second. However, categories used for prioritization are often general
in nature and, for example, do not distinguish between water use for
subsistence agriculture and production of cash crops (van Koppen and
Schreiner, 2018).

The need to enshrine human rights principles in legal instruments
beyond the constitution is also well demonstrated by the process by
which South Africa moved towards a HRBA to water management, which
involved the drafting of various new policy instruments such as the
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Free Basic Water Strategy,** and two major pieces of legislation in the
form of the Water Services Act 1997 and the National Water Act 1998.
Together these acts govern a broad range of issues related to water such
as outlining the rights and responsibilities of the state’s trusteeship in
relation to water, provisions about the requirements for licences for
water use and a regulatory framework for water services.

An additional mechanism could be through implementation of a tiered
licensing system that applies more stringent checks and controls upon
the activities of high impact users, as is applied in Kenya (van Koppen
and Schreiner, 2018). Furthermore, due process within licensing systems
can also ensure consideration of the needs of small and vulnerable users
(van Koppen and Schreiner, 2018). This is demonstrated in the case of
Malawi’s Water Resources Act 2013, which requires that consideration
must be given to traditional communities, and customary rights and
practices when determining whether to issue a water use licence.
Article 5 of the Armenian Water Code further includes “the provision
of food and national security” among the basic principles to inform the
management, use and protection of water resources.

In addition to enshrining human rights principles at multiple levels
of national law, it is important that each state takes an integrated
approach to water governance. As water is central to many different
sectors, coordination between different policy areas and institutions
such as planning, agriculture and energy is crucial. For instance, all
13 Latin American and Caribbean countries surveyed by the OECD had
coordination mechanisms between policy areas and vertically within
policy areas to support integrated water governance (Akhmouch, 2012).
In these countries, there are, however, remaining gaps in governance
which are hindered by accountability and funding gaps (Akhmouch,
2012). Another example of cross-sectoral coordination is provided by
Armenia’s Water Code, Article 8 of which prescribes that the Armenian
National Water Council shall comprise representatives from state
governance bodies responsible for “environment protection, agriculture,

3 See a discussion of implementing this policy here: South African Department of Water Affairs
and Forestry (DWAF) Free Basic Water Guidelines and Regulations, 2002.
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urban development, state property management, public health, finance
and economy.”

At the level of individual households, it can be viewed as part of the
state’s obligations arising from the human right to water, that national
authorities should not disconnect households for non-payment of water
charges where there is no other accessible and affordable water source
(HRC, 2007; FAO 2009b). The practice of disconnection of water supply
resulting from non-payment of water charges has been the subject of
litigation and successful challenge in jurisdictions such as South Africa,**
Colombia (Flor Enid Jimenez de Correa v Empresas Ptblicas de Medellin,
2007) and United States of America (New York) (Pilchen v City of Auburn,
NY 2010). Further, it is being increasingly recognized in the courts
in various jurisdictions that a state has positive obligations to adopt
measures to provide water to its population, especially the poor and
indigenous communities.* These obligations should also be linked to the
prioritization of water uses in light of the human right to water for food
and agriculture (see Section 4.3).

The human rights discussions of water often advocate a licensing system
governed by an entity that is suitably empowered to manage the resource
holistically and to balance various competing interests appropriately,
based on a participatory approach (WGF, 2012). An important point
to consider in this regard is Principle 2 of the 1992 Dublin Statement
(Section 1.1), which states that a key component of the participatory
approach is that decisions are taken at the “lowest appropriate level”,
with consultation of stakeholders and water users. The same idea has
been encapsulated in the ecosystem approach under the Convention
on Biological Diversity (see Section 3.4). Dublin Statement Principle 1

4 See, for example, Residents of Bon Vista Mansions v Southern Metropolitan Local Council, 2002 (6)
BCLR 625 (W) (2002) and City of Cape Town v Striimpher, ZASCA 54 (2012).

See, for example, in relation to Argentina: Asociacion Civil por la Igualdad y la Justicia ¢/
Gobierno de la Ciudad de Buenos Aires Camara de Apelaciones en lo Contencioso Administrativo
y Tributario (Ciudad Auténoma de Buenos Aires) 18 July 2007; Defensor del Pueblo de la Nacién
¢/ Estado Nacional y Provincia del Chaco D.587 XLIII [Suprema Corte 2007]; and South Africa:
Government of the Republic of South Africa and Others v Grootboom and Others CCT11/00,
[2000] ZACC [Constitutional Court 2000]. For a general summary of the human right to water in
national courts see: WASH United & WaterLex, 2014.

45
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further indicates that, in the case of water resources, the lowest
appropriate scale for management may be at the level of “catchment
areas or aquifers.” Strengthening local engagement is also recommended
within the context of a HRBA to IWRM. Local governance has been
noted as an effective way to manage shared resources (Ostrom, 2009).
Decentralization of aspects of water governance allows empowerment
and participation of the local community, enables the management of
the resource to better respond to local needs and conditions as well as
providing effective monitoring and enforcement mechanisms (HLPE,
2015). The High Council for Food, Agriculture and Rural Areas has
recognized successful management of water across different levels to
improve irrigation for agriculture in Ethiopia and Morocco (CGAAER,
2012; HLPE, 2015). In Ethiopia, in the area of Alifif, traditional
knowledge was used to reformulate the rules for water allocation in
coordination with traditional water committees which allowed for
agricultural diversification and increased resilience to drought (see
Section 2.2.2). However, this local engagement has to be implemented
while ensuring there is not an increase in governance fragmentation and
policy incoherence. Therefore, national priorities need to be effectively
communicated and implemented through multiple levels of governance.

Indeed, in recent decades many countries have moved towards
decentralized models of water management through establishment
of management bodies at the basin- or aquifer-level (FAO, 2009). For
example, in Spain’s Consolidated Text of the Water Law (Article 24(a))
and Kazakhstan’s Water Code 2003 (Article 40.2.6), determinations
on issuance of water use licences can be made by basin management
authorities. In Kenya’s Water Act (Sections 12(d) and 27(b)) and
Malawi’s Water Resources Act 2013 (Sections 10.1(c) and 29.1(b)), the
final determination is made by a centralized authority, upon receipt of
advice from the relevant decentralized water management authority. In
determining the appropriate level for decision-making, it is important to
consider the capacity of the country in question. If capacity is limited, it
may not be feasible to fully decentralize decision-making, in which case
centralized governance, with appropriate inputs from devolved actors,
may in fact be the lowest appropriate level. Regardless of the level at
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which decision-making is held, it is key that comprehensive consultation
is undertaken and that decision-making processes are holistic, taking
account of all water users and sectors concerned. For example, although
final decision-making authority regarding water use licences lies with
decentralized authorities in Spain and a centralized authority in Malawi,
in both instances the decision-making bodies comprise representatives
from a range of sectors including agriculture, environment, public health
and finance.*¢

A licence-based approach also provides convenient opportunities
to undertake environmental and socio-cultural impact assessments
(discussed in Section 3.4.1). Indeed, a licence-based system was the
approach adopted by South Africa when transitioning to a HRBA
following the end of apartheid, although using water for reasonable
domestic purposes does not require a licence (see Chapter 2). However,
even where there is a system that has largely abolished property rights to
water that are connected to landownership (see Section 4.3), permits are
mainly granted to landowners or lawful occupiers (FAO, 2008), and this
mechanism can discriminate against indigenous peoples and women (Joy
etal, 2011). Non-owners may still have difficulties with accessing water,
due to the fact that the water is located on land to which they do not
have lawful access. Therefore, within a licence system, ownership of land
and the possibility of excluding non-owners from access to water is still a
live issue. As a result, it is important to consider the broader framework
of land tenure when developing policies designed to fulfil the human
right to water. The combination of a HRBA and IWRM, however, allows
human rights to be considered when land tenure laws and policies are
being applied and reformed. For these reasons, it is important to ground
the considerations made in the previous sections on the content of the
right to water for food and agriculture in the context of national water

46

Spain’s Royal Legislative Decree No. 1/2001 Approving the Consolidated Text of the Water law
(2001), Article 27, and Malawi’s Water Resources Act (No. 2 of 2013), Section 8.3, respectively.
It is worth noting that the discretion of Spanish authorities is partially constrained by existing
obligations under European Union law. For example, Article 11.5 of the EU Water Framework
Directive (Directive 2000/60/EC) mandates Member States to revisit water use authorizations
in the event that the water body for which the authorization has been issued is not on track to
achieve environmental objectives specified in Article 4 of the Directive.



94  The right to water for food and agriculture

and land governance. There are multiple ways in which the connection
between water and land can be recognized in law, and a recent study
of 100 countries shows a wide variety of existing legal frameworks
protecting community water rights regardless of land tenure (Alden Wily
etal, 2017).

Where a state has established a licence system for water use, it is
important that there be flexibility within the licence arrangement
to provide for re-prioritization in the event of a change in national
conditions. To promote transparency and accountability, such
discretionary power on the part of the licensing authority should also
be twinned with appropriate procedural safeguards, such as a duty of
the decision-making authority to provide reasons for decisions in writing
and to allow the aggrieved party access to an expedient, affordable and
independent appeal mechanism. Care needs to be taken not to merely
reallocate to politically and economically powerful users (Meinzen-Dick
and Nkonya, 2005). An extreme example of this can be shown in a case,
from Ecuador, where the state declared a state of emergency due to water
scarcity caused by drought in order to take measures to protect the right
of access to water for human consumption and agricultural activities.*’
Indeed, in the constitutional reform which took place in Ecuador in 2008,
the order of priorities for water allocation was outlined as i) water for
domestic use, ii) irrigation for food sovereignty, iii) ecological flow and
iv) productive activities (Harris and Roa-Garcia, 2013).

4.5. Implications for reviewing (and reforming) national
law

One of the greatest challenges facing national legislators and policy
makers is determining how to consolidate and effectively implement
internationally recognized norms and standards into nationally
applicable and enforceable rules. The difficulty of this task is exacerbated
by increasing global challenges and pressures on natural resources
that have widely diverse impacts and implications in the different
jurisdictions across the world. However, international human rights

47 Ecuador’s Caso n° 0006-10-EE [2010] 0010-10-SEE-CC (Corte Constitucional 8 April 2010).



Implications of the right to water for food and agriculture 95

jurisprudence and guidance from other areas of international law (see
Chapters 1-3) provide a normative framework within which national
regulatory systems can be placed in the context of a human rights-based
approach to IWRM. This entails considering the regulation of the multi-
dimensional nature of water and the multiple functions water plays in
providing an adequate standard of living, supporting ecosystems and
assisting economic development, across all the sectors that affect water
resources and across multiple levels of governance.

Due to the compound challenges facing water use and availability in
different contexts, there is no one national system which can be promoted
as a template for all other jurisdictions. However, a HRBA to IWRM may
provide a useful starting point to tackle these challenges in a systematic
manner at the national level.

The content of the human right to water for food and agriculture
needs to be reflected in national laws that affect water management,
with particular attention to disadvantaged and marginalized farmers,
subsistence farming, rural women and indigenous peoples. National
law should thus be reviewed to ensure priority for water use in agriculture
and pastoralism when necessary to prevent starvation, as well as
in subsistence and/or traditional agriculture that is essential for securing
livelihoods and cultural practices.

Analysing the entirety of the regulatory framework in light of the IWRM,
should thus be done in light of relevant international human rights and
environmental obligations, including the need for improving water access
to vulnerable populations and women, and for ensuring participation
of local communities in sustainable and integrated land and water
management. This requires assessing whether legal and institutional
mechanisms target water availability and quality specifically to support
subsistence and traditional agriculture, as well as ecosystem functioning
and the sustainable delivery of water-related or -dependent ecosystem
services, while taking into account the negative effects of climate change
on the hydrological cycle and its groundwater component. If provisions
already exist in national legislation to this end, care should be taken to
prevent the introduction of retrogressive measures, including in times of
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crisis and budget cuts. In addition, national legislation needs to support
an adaptive management of freshwater resources and their ecosystems,
based on enhanced monitoring of the use of water in the agricultural
sector, improved data collection and public access to monitoring data.
This includes consideration of wetland conservation and of ecosystem
restoration activities supporting ecologically and economically
sustainable agriculture, while providing essential services to indigenous
peoples and local communities.

National legislation on decision-making on water allocation, and water
management more generally, needs to follow the ecosystem approach
through integrative and adaptive conservation and sustainable use of
inland water ecosystems. A legislative review may also need to occur in
other areas of the law. Sustainable, non-discriminatory, gender-sensitive
and secure access to such resources may be ensured by undertaking
land reform, for instance. More generally, contradictions in national law
should be identified and addressed, including through legal reform. In
addition, procedural requirements need to take into account barriers
that may derive from lack of integration across decisions in different
water use sectors by separate departments, so that cumulative impacts
can also be considered.

Procedural guarantees for the right to water for food and agriculture
also require careful inclusion in national legal framework on water
management and potentially in other areas (land ownership, land use
planning) that can affect availability or quality of water for food and
agriculture. Access to information, public participation in decision-
making and access to effective remedies are essential for a meaningful
contextual prioritization of water uses. The public has a right to seek,
receive and impart information about water issues access such as:
water-related issues and human health, proposed water projects, law
and policies affecting or potentially impacting water resources, including
information about the effects of climate change and of proposed climate
change response measures; and threats to the environment and possible
response measures. This is considered essential so that rightsholders
can participate meaningfully in decision-making processes, monitoring,
environmental and socio-cultural impact assessment, and enforcement



Implications of the right to water for food and agriculture 97

mechanisms for the right to water for food and agriculture. New
mechanisms may be needed to provide effective remedy where existing
mechanisms are inadequate, including to provide for effective remedies
for violations of the right to water for food and agriculture and protect
the rights of freedom of expression and association even when the rights
are being exercised in opposition to projects supported by authorities
(including climate-related projects, as climate change responses also
need to take into account potential negative impacts on human rights
and biodiversity). These are essential requirements for a meaningful
contextual prioritization of water uses to also identify potential tensions
between, for instance, indigenous peoples’ water uses when their
cultural survival is not at stake and water uses of other farmers whose
subsistence is at stake. In addition, specific individuals within these
groups (rural women, and vulnerable persons such as children and
persons with disability) need to receive particular attention.

National legislation thus needs to require environmental and socio-
cultural impact assessments with regard to water development projects
and watershed activities, as well as climate change response measures.
These assessments are encouraged not only at the level of individual
projects, but also at the level of watershed, catchment or river basin to
assess cumulative effects of proposed developments. To support a human
right to water for food and agriculture, these assessments should provide
the means for an integrated consideration of impacts from the perspective
of all relevant international obligations of a state, including international
human rights, biodiversity and climate change law. Environmental and
socio-cultural impact assessments should thus focus on:

1. continued availability, quality and reliability of water for food
security and nutrition, including of freshwater ecosystems;

2. the effects of water and land-related policies, such as large-scale
land acquisitions, on the progressive realization of these rights;

3. potential climate change impacts on water for agricultural
production (e.g. salinization of water sources for irrigation),
including on sustainability of groundwater sources;
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4. unsustainable management ofland resources leading to increased
emissions of greenhouse gases and a drain on water resources;
and

5. climate change mitigation policies through hydropower diverting
water resources from agriculture.

National provisions on environmental and socio-cultural impact
assessments need to make specific provisions on the need to integrate the
traditional knowledge of indigenous peoples and local communities, and
to follow specific procedures when proposed developments may affect
water resources traditionally owned or occupied by indigenous peoples
and local communities, in line with the 2004 CBD Akwé: Kon Guidelines,
that have been largely recognized by a variety of international human
rights bodies as a helpful reference in this connection. Accordingly,
environmental and socio-cultural impact assessments should equally
address:

1. potential negative impacts on indigenous peoples’ and local
communities’ traditional systems of water tenure and use, and
traditional practices for food production, including opportunities
for elders to pass on knowledge to youth;

2. potential negative impacts on women as providers of food,
nurturers of families and traditional knowledge holders; and

3. not only negative impacts, but also tangible benefits for these
communities, including diversification of income-generating
(economic) opportunities for small and medium-sized businesses,
including in agriculture and food production.

More generally, national law should ensure that it pays special attention
to those individuals and groups who have traditionally faced difficulties
in exercising their right to water for food and agriculture. With regard to
the interface between the human right to water for food and agriculture
and women'’s rights, specific provisions may be needed so that women
are not excluded from decision-making processes concerning water
resources and entitlements, and gender is main-streamed in collaborative
management of water resources.
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With regard to indigenous peoples and local communities (including
traditional farmers), decisions on water-related management affecting
waters traditionally owned or used by these groups need to be preceded
by an appropriate environmental and socio-cultural impact assessment,
as well as free, prior informed consent, fair and equitable benefit-sharing,
and access to effective remedies. Free, prior informed consent is expected
to be sought at various phases of the impact assessment process, using
culturally appropriate languages and processes, allocating sufficient
time, and providing accurate, factual and legally correct information.
Compensation for any negative impact on their human rights to water
for food and agriculture should be made clearly, subject to a valid
public purpose stated in law, strict necessity and proportionality, and
be non-discriminatory. National legislation should also clearly provide
for consideration of the rights, interests and knowledge of indigenous
peoples and local communities on decision-making on water allocation,
and water management, based on their fully and effective participation
and effective collaboration with scientists, local stakeholders, planners,
engineers and economists, in the planning and implementation of water
resource development. States are thus expected to provide specific
procedural guarantees for community participation in decision-making
and management planning that may affect the use of water for food and
agriculture, as well as in the development of management plans and in
the implementation of projects that may affect inland water biodiversity,
as well as in policy-making. This includes creating clear obligations
for public authorities to provide capacity-building opportunities for
communities to effectively make use of their rights in these contexts. In
addition, states are expected to adopt substantive measures for the legal
recognition of communities’ sustainable practices, provide guidance
and support to improve the environmental sustainability of community
practices, and identify, together with communities, opportunities for
better or alternative livelihoods.

For these purposes, prioritization of water uses needs to occur at the
level of individual (sub)catchment, where local needs can be specified
with more precision. Such contextual prioritization and identification
of concerns around the right to water for food and agriculture can also
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contribute to develop an explicit justification for potentially trade-
distortive measures, such as water pricing, that is based on relevant
international human rights and environmental law.



101

Conclusion

Although the normative content of the right to water has developed
primarily in terms of access to safe drinking water and sanitation, and
water for personal and domestic use, it extends to water for food and
agricultural production in its interactions with other human rights
(notably the right to food, which is of particular importance for rural
women and indigenous peoples). Such contextual reading of the right to
water is supported by the fact that both the right to water and the right
to food are inextricably connected to the right to an adequate standard
of living and understood to be inherent also in the right to health and the
right to life.

As a result, water uses after the satisfaction of water for drinking,
sanitation, washing and cooking purposes should be prioritized as
follows:

e water for agricultural production (including pastoralism) that is
necessary to prevent starvation;

¢ water for agricultural production that is necessary for indigenous
peoples’ livelihoods and cultural survival; and

o water for subsistence agriculture, particularly for disadvantaged
and marginalized farmers and rural women.

These priorities need to be applied through a contextual assessment to
identify potential tensions between, for instance, indigenous peoples’
water uses when their cultural survival is not at stake and water uses
of other farmers whose subsistence is at stake. In addition, specific
individuals within these groups (e.g. rural women) need to receive
particular attention. And additional considerations in this balancing
exercise arise from other areas of international law. Any prioritization
needs to consider environmental sustainability as a precondition for the
realization of the universal right to water through the application of an
ecosystem approach to water managementand reliance on environmental
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impact assessments that integrate human rights, biodiversity and climate
change concerns. In that respect, international biodiversity law provides
guidance that contributes to specify the procedural obligations arising
from the right to water for food and agriculture.

An HRBA to IWRM can provide a useful starting point at the national
level to implement the human right to water for food and agriculture.
It can support states in consolidating and effectively implementing
internationally recognized norms and standards into nationally
applicable and enforceable rules. It can further assist in balancing the
potentially complex and competing aims of IWRM in order to meet
basic standards of living through water management. In turn, HRBA can
benefit from the systems-oriented approach of integrated water resource
management, as the latter facilitates analysing the entirety of the
regulatory framework of water in the context of human rights, including
land governance. National law-makers should in particular, consider the
need for integrated and adaptive management of water in light of the
substantive and procedural dimensions of the human right to water for
food and agriculture, including the need for coordination mechanisms
between different policy areas and at different levels of governance to
assess potential cumulative impacts. National law-makers should also
ensure interactions between water rights and land tenure (particularly
in light of customary laws of indigenous peoples and local communities),
and generally ensure the full and effective participation of these
communities, as well as of women, in all aspects of water governance.
A transparent and accountable framework for decision-making needs to
include environmental and socio-cultural impact assessments that take
into account climate change impacts, biodiversity considerations and
the rights of indigenous peoples, local communities, and women. Finally,
states should ensure flexibility in regulatory approaches to allow for re-
prioritization in light of changed circumstances and evolving scientific
understanding.

The conclusion and implementation of new international agreements
should not adversely impact on the right to water for food and
agriculture. So new trade and investment treaties should respect
existing and potential water uses that contribute to the realization of
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the right to water for food and agriculture. Accordingly, states involved
in negotiations of international investment treaties and large-scale land
acquisitions should ensure that appropriate procedural guarantees are
put in place (access to information, participation in decision-making,
prior environmental and socio-cultural assessment, and access to justice),
as well as retaining regulatory flexibility to realize the right to water for
food and agriculture. In addition, states should discuss, in concluding
new trade and investment treaties, as well as development cooperation
initiatives, provisions on international cooperation to support the right
to water for food and agriculture including with regard to unavoidable
effects of climate change on the most vulnerable.

In the case of transboundary water basins, international agreements on
shared water management also need to factor in the human right to water
for food and agriculture in preventing, reducing and controlling pollution
and determining equitable and reasonable use of the watercourse.
Equally, the procedural dimensions of the human right to water for food
and agriculture should inform the implementation of obligations under
these agreements regarding the sharing information and consulting with
other states, including sharing the results of any environmental impact
assessment.
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The right to water emerged in the Noughties, primarily as the right to domestic water for
drinking, washing and cooking, and was closely related to the right to sanitation, both of
which are seen as a component of the right to an adequate standard of living.

This study examines the question of the right to water for food and agriculture and asks
whether such a right can be found in the right to water, or whether it is more appropriate
to examine the right to adequate food for that purpose. Seeking inspiration from the
right to adequate food and from other fields of international law, the study explores the
content of the right to water for food and agriculture and then considers its implications
for water law. Recognizing a human right to water, for drinking and household needs as
well as for growing food, has implications for water allocation and sets limits to the extent
that water can be allocated for other uses. In addition, it entails the respect for procedural
rights and attention to important principles, such as the principle of non-discrimination
and the rights of indigenous peoples.
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