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I AM CERTAIN HE IS THE MAN .. .I THINK 

By Tim Harris* 

I ;' yewitness misidentification is the leading cause of all 
, wrongful convictions in this country. According to The 

- ,! Innocence Project, of the first 130 exonerations by DNA 

evidence, 78% involved mistaken identity .1 "Own-race bias" 

exacerbates this problem as people of one race prove to be less 

accurate witnesses when asked to identify people of another 

race.2 Race is a significant impairment to eyewitness accuracy. 

Empirical studies demonstrate that own-race bias is most appar

ent when White-American witnesses try to identify an African

American suspect.3 In criminal cases, White-American wit

nesses inaccurately identify an African-American suspect ap

proximately 60% of the time.4 This has led to the wrongful in

carceration and, potentially, the wrongful execution of African

American defendants. Unless the legal community takes action, 

more innocent defendants may be incarcerated due to mistaken 

identity. 
This article discusses how own-race bias compounds prob

lems pertaining to the unreliability of cross-racial identifications. 

Racial segregation may be responsible for this high inaccuracy 

rate experienced when White Americans try to identify African 

Americans. Next, this article evaluates how America's racial 

history influences own-race bias in the criminal justice system. 

Finally, this article recommends actions which the legal commu

nity should take in order to mitigate the impact of own-race bias 

and reduce misidentifications. 

owr,. RA~ ~IAS IS ~I "'.8 \!C: :::;- \r']t-JE ~ 
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Cross-cultural research indicates that people have far supe

rior memories for faces of their own race than for other racial 

groups. One such study specifically evaluated White-American 

witnesses' ability to accurately identify African-American sus

pects. In this study, approximately 160 White-American stu

dents were shown a series of five brief videos of the same staged 

crime with different assailants -- three of the videos included an 

African-American assailant and two included White-American 

assailants. 5 In the videos, a woman withdraws money from an 

A TM, the assailant snatches the money from her hands, and as 
the assailant takes the money, he briefly faces the camera before 

running away. Then, the different assailants stood in profile po
sition.6 

Each student subsequently viewed two, simultaneous six

photo lineups with the perpetrator standing in only one of the 

two lineups. Each lineup contained six individual color photo

graphs taken against the same background and included only 

individuals of the same race as the perpetrator. 7 The "fillers" 

were chosen for their resemblance to the perpetrator to mirror 
how police choose members for a lineup or photo spread.8 This 

experiment also used simultaneous lineups instead of sequential 
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lineups to replicate the format typically used by most police de

partments.9 Overall, 54% of the witnesses falsely identified 

someone from the lineup where the perpetrator was not even 

present. 10 However, when White-American witnesses attempted 

to identify an African-American perpetrator from lineups, the 

rate of error rose to 60%. 11 This study further indicates that 

own-race bias impairs a White-American witness' ability to 

identify African-American suspects. 

r,,cR A~ o A ¥11 IA ,ry w 1 , A -iAC: AL c .. ciu 0 
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Statistics from wrongful convictions based on cross-racial 

misidentifications demonstrate a correlation between familiarity 
and accuracy. The Innocence Project reviewed the first 74 erro

neous convictions ever made on the basis of eyewitness misiden

tification and found that White-American witnesses misidenti

fied African-American defendants in 44% of those cases. 12 Also, 

White-American witnesses misidentified Latino defendants in 

only 1 % of the cases. 13 These disparities are likely the result of 

varying levels of segregation among racial groups. 

Latinos can be broken down into diverse racial categories -

ranging from White Latinos to Black Latinos. White-American 

witnesses may identify White Latinos more accurately, which 
may account for the relatively low rate of misidentifications be

tween White Americans and Latinos. Accordingly, there may be 
more familiarity between White Americans and White Latinos, 

which could account for the higher accuracy of identifications. 14 

On the other hand, African-American witnesses have less diffi

culty identifying White-American faces. 15 Most studies demon

strate that African Americans identify both African-American 

and White-American subjects with essentially the same degree of 

accuracy. 16 African Americans may more accurately identify 
White-American faces because Whites Americans comprise the 

majority in America and African Americans are more familiar 
with a wide variety of White-American faces. 17 White Ameri

cans may rarely see or interact with African Americans, whereas 

African Americans are exposed to White Americans through the 

media and in the workplace. Consequently, this disparity in fa

miliarity correlates to a decrease in accuracy when White Ameri

cans attempt cross-racial identifications. 18 

;:;w '\! RACE ; A~ XACER ;A I ..- 'ROB E ¥1~ 
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Own-race bias is extremely problematic in the criminal jus

tice system, which often convicts defendants on the basis of eye

witness testimony when physical evidence is insufficient. 

Though one might expect to find DNA evidence in sexual assault 

and rape cases, many jurisdictions report significant portions of 

rape cases are prosecuted without DNA evidence. 19 In the recent 

Duke University lacrosse rape case, District Attorney Mike Ni-
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fong stated that between 75% and 80% of rape cases in his juris
diction have no DNA to test. He then explained that a rape case 
is built most often on "testimony from the alleged victim and 
other witnesses."20 Therefore, eyewitness identification evi
dence remains one of the most persua
sive forms of evidence available in 

are not available through other mediums. 
On the other hand, White Americans form the dominant 

majority and White-American faces are seen regularly on televi
sion, billboard ads, in academic settings, and in the workplace. 

The studies this article discusses sug-

zhe i-;; hnesses gest that familiarity with faces of other 
serious criminal proceedings. - .,. - -~- .,. ,-, races will increase a person's ability to 

accurately recognize faces from that 
racial group. This explains why own
race bias in America does not cut both 

In a significant number of interra
cial crimes, cross-racial witness iden
tification is the only evidence directly 
linking a specific suspect to the 
crime.21 In 2003, the Department of 
Justice reported that African Ameri
cans were accused of committing 
393,963 violent crimes against White
American victims. Of these crimes, 
African Americans were accused of 

Ir..1~~'fli~fI~~;.! s.:.,~r;-;~~:,~rt;: ~--: r;r;-; 

committing 20,903 single-offender sexual assaults and 43,336 
group sexual assaults against White-American victims.22 How
ever, judges, prosecutors, and jurors were often forced to rely 
only on cross-racial witness identifications to decide a defen
dant's guilt or innocence.23 

Even under ideal conditions, eyewitness identifications are 
often mistaken. Own-race bias, however, increases the risk that 
a witness will inaccurately identify a suspect of another race. 
When presented with a lineup or photo-spread containing faces 
of other-race subjects, own-race bias impairs a witness' accu
racy similarly. Own-race bias poses a particular risk of errone
ous conviction where physical evidence is lacking and the eye
witness remains confident, but nonetheless mistaken. 

RACI~ ¥1 A '\!D 5;E8R CA I Qt,, I'\! A ¥1 RCA 

AV S r1tAt,.v \tit-JI I A ~'IE "".l~A '\!S Jt,. A ~'ilL AR ¥\rt-J 

AF ;JC:A '\! A ¥1 R CAt" ",_ -

Both racism and segregation contribute to White Ameri
cans' lack of familiarity with African-American images. This 
increases the likelihood that White Americans will misidentify 
African-American faces. 24 African Americans and White Ameri
cans have not lived or interacted with each other in significant 
numbers since the abolishment of slavery in the 1860s.25 Anti
miscegenation and Jim Crow laws reinforced this racial separa
tion by preventing the mixture of the races. Even though these 
laws have since been repealed, society still functions on a 
largely segregated basis. 

Today, African Americans make up a relatively small per
centage of the workplace, higher-level academic settings, and 
suburban residential areas.26 When African Americans and 
other minorities acquire economic resources, these minority 
groups often settle in same-race communities.27 As a result of 
self-segregation, many White Americans still do not interact 
with minorities outside of limited work, or school related en
counters. Further, many White Americans are unfamiliar with 
the unique features that distinguish African-American faces be
cause a broad range of African-American and minority images 
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ways. 
Accordingly, the visceral com

ment, "they all look alike," can be 
attributed to the fact that many White 
Americans are not familiar with other 
racial groups. As previously dis-
cussed, studies demonstrate that White 

Americans indeed have difficulty ascertaining differences in 
other-race faces. Due to America's history of racial intolerance 
and self-segregation, many White Americans remain unfamiliar 
with people of other races, and this lack of racial familiarity 
increases the likelihood of error in a cross-racial identification. 

JUR ~ 1AVE LJ I '\! CQt,,VIC I • AF ;JC:A '\! A ¥1E ;JCAt,, 
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An African-American defendant is more likely to be con
victed on the basis of a White-American eyewitness's testimony 
due to racial prejudices and stereotypes.28 In fact, since African 
Americans were thought to be incapable of delivering informed 
and honest testimony, early American legal codes completely 
excluded the testimony of an African-American person against a 
White American.29 Though not expressly sanctioned, these 
prejudices that White Americans are credible and African 
Americans are not credible still prevail in the minds of some 
prosecutors, judges, and jurors.30 Thus, juries often believe a 
White-American witness when they identify an African
American defendant. Stereotypes that depict African Americans 
as uncivilized and violent make White-American witnesses, who 
confidently believe their identification of an African-American 
attacker, even more believable to ajury.31 

For example, Jennifer Thompson, a young, White
American, college student and former homecoming queen was 
brutally raped by an African-American male.32 Hours after the 
rape, Thompson underwent a rape-kit analysis where she was 
swabbed for semen. She later identified Ronald Cotton from a 
photo-spread of African-American suspects.33 Cotton already 
had a criminal record and had served 18 months in prison for 
attempted sexual assault.34 When Thompson picked Cotton out 
of a live lineup, the prosecutor was positive that she identified 
the right man.35 Cotton was then tried and convicted of raping 
the 22-year-old woman.36 

However, police learned that another rape occurred in the 
same neighborhood just hours after Jennifer Thompson was 
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raped. Although the two rapes were similar, and police sus
pected that only one perpetrator committed each crime, the evi
dence of the second rape was not allowed at Cotton's trial.37 

Cotton appealed his conviction to the higher court arguing that 
the evidence of the second rape should have been allowed. The 
appellate court determined that the evidence of the similar rape 
should have been allowed and ordered a new trial. At his sec
ond trial, the evidence surrounding the other rape was admitted, 
but Thompson again identified Ronald Cotton as the man who 
raped her and Cotton was convicted and sentenced to a second 
life term.38 

Ronald Cotton contacted the Innocence Project and con
vinced them that DNA evidence could exonerate him. Although 
Cotton was incarcerated for over a decade, he was fortunate that 
the rape kit provided sufficient evidence to perform a DNA test 
on semen taken hours after Thompson's rape. DNA tests con
firmed that the rapist was another man, Bobby Poole, who had 
committed several other rapes in a similar manner to Thomp
son's rape. 

Despite Ronald Cotton's innocence, he was convicted twice 
by jury. In both trials, no physical evidence linked Cotton to the 
crime and circumstantial evidence suggested that another man 
raped Thompson. Yet, two different juries on two separate oc
casions managed to send an innocent man to prison based on 
Thompson's mistaken testimony . 

• E {ACES 0 V1~-1 ~'iS At,. j DE E \!CA rs 
lrir 0 AC 1 5; t,, 1 E \!C: t,,s 

African-American defendants who are wrongfully convicted 
of a serious offense are more likely to be put to death when the 
victim is a White American.39 Racism and prejudice is demon
strated when facially neutral death penalty statutes are enforced 
in a racially discriminatory manner.40 Studies also show a vic
tim's race directly affects whether the prosecution seeks the 
death penalty against African-American defendants.41 In gen
eral, prosecutors seek the death penalty more often in murder 
cases involving White-American victims.42 Conversely, when 
the victim is African-American, there is a reduced likelihood 
that the defendant will face the death penalty, regardless of the 
defendant's race.43 Simply, capital punishment is most fre
quently sought when the victim is White-American and the de
fendant is African-American.44 Since 1976 when the death pen
alty was reinstated, 161 African-American inmates have been 
executed for killing White Americans compared to only 11 
White Americans executed for killing African Americans.4s In 
federal cases, prosecutors sought the death penalty twice as of
ten for African Americans who killed White Americans than for 
African Americans accused of killing other African Ameri
cans.46 These statistics demonstrate that race inappropriately 
influences a prosecutor's decision to seek the death penalty and 
how jurors determine which defendants to sentence to death.47 

Studies further indicate that the death penalty is being ap
plied in a racially discriminatory manner.48 In the Baldus Study, 
Professor Baldus reviewed the application of death penalty stat-
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utes in Pennsylvania and Georgia and found that the race of the 
victim heavily influenced the decision to apply the death pen
alty.49 Specifically, African-American defendants accused of 
killing a White-American victim, were four to five times more 
likely to receive the death penalty than all other defendants in 
murder cases.so Professor Baldus estimates that an African
American defendant accused of committing a violent crime 
against a White-American victim is twice as likely to receive the 
death penalty.s 1 Shockingly, sentencing trends show jail time 
for individuals who rape or murder African Americans, while 
the rapist or murderer of White-American victims is met with 
capital punishment.s2 

Not only are White-American witnesses more likely to inac
curately identify an innocent African-American suspect,s3 inno
cent African-American defendants are more likely to be con
victed and sentenced to death when charged with a crime against 
a White-American victim.s4 In many interracial crimes in which 
there is no physical evidence, tenuous, cross-racial witness iden
tifications serve as the only basis for prosecution. Moreover, the 
confident but mistaken testimony of a White-American witness 
against an African-American defendant effectively persuades 
Junes. Witness mistakes in cross-racial identifications com
pound racial bias in the application of the death penalty as well 
as serves to create a serious injustice that disproportionately 
affects innocent African-American defendants. 

\t'it-JA I ~A\! ~E iQt,. I 0 P ".EVE\! I 
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To minimize the likelihood of cross-racial misidentification, 
police identification procedures should be changed to include 
the following: the use of double-blind and sequential lineup 
techniques in all identification procedures; larger numbers of 
fillers in a lineup or photo spread; and warning the witness that 
the culprit might-or might not be present.ss Safeguards at the 
trial stage should also include allowing expert testimony on 
cross-racial identification evidence and special jury instructions 
in cases involving cross-racial identifications.s6 

Simultaneous lineups prove particularly dangerous when 
White-American witnesses simultaneously view a culprit-absent 
lineup consisting of African-American faces resembling each 
other in general appearance.s7 Due to own-race bias, White
American witnesses will continue to unintentionally misidentify 
African-American suspects when simultaneously shown Afri
can-American faces that all resemble a description of the culprit. 
Law enforcement entities across the nation should understand 
the heightened likelihood that simultaneous lineups not only 
encourage relative judgment, but they are also inherently risky 
in cross-racial situations.s8 

However, conducting lineups with members of different 
races also fails to solve this problem. Rather, such lineups 
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might aggravate problems of misidentifications since including 
lineup members of different races would make African
American participants stand out even more, particularly when 
the witness is certain that the perpetrator is African American.59 

Implementing sequential lineups during identification would 
encourage witnesses to use absolute judgment-the best manner 
in which to minimize cross-racial misidentifications. Although 
studies indicates that White-American witnesses have difficulty 
recognizing African-American faces, empirical data shows that 
all witnesses are much less likely to identify a person from a 
culprit-absent lineup when viewing lineup members individu
ally.60 

Warning the witness that the culprit might not be present 
discourages the witness from identifying someone in culprit
present lineups. However, this also reduces the chance that the 
witness will identify someone from a culprit-absent lineup. 61 

This instruction warns the person not to compare members of a 
lineup to one another even when viewing the photos in isolation. 
In sequential procedures, witnesses may still attempt to use rela
tive judgment by comparing the photo or person they are view
ing to a photo or person that they previously viewed. However, 
this warning reduces the likelihood that witnesses will identify 
someone from a culprit-absent lineup because those witnesses 
know that the true culprit may not even be present. 

Lineup procedures should contain the maximum number of 
fillers as possible.62 Empirical research indicates that as the 
number of people or photos in the lineup increases, so does the 
accuracy of witness identifications.63 Currently, many police 
departments present witnesses with a lineup or photo spread 
containing an average of six people or photographs.64 Police 
departments should also increase the number of people or photos 
in an identification procedure to increase the accuracy of witness 
identifications.65 Adopting sequential lineup procedures, includ
ing a warning that the culprit might not be present, and increas
ing the number of lineup members will markedly increase the 
accuracy of all witness identifications, including those made 
across racial lines. 

~AF !":!!A ".CS A I ".IA -or¥~ I GA-E 
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So long as expert testimony meets judicially sanctioned 
scientific and expertise requirements, judges should allow eye
witness experts to testify at criminal trials. Put simply, the ex
pert cannot come to trial and testify on scientific theory that has 
not been rigorously tested and recognized by other scholars and 
professionals in that field. Even if the expert seeks to testify on 
an adequately recognized field of science, that expert may not 
offer any testimony that the trial judge determines to be 
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"common sense" or not useful to assist the jury in making an 
informed determination. 

Currently, jurisdictions differ on this admissibility of eye
witness expert testimony. Some judges exclude the testimony 
altogether, opining that it is common knowledge that an eyewit
ness may have been mistaken, thus no expert is needed to advise 
the jury in what they already know.66 There are many aspects of 
eyewitness identifications that actually contradict common per
ceptions about witness accuracy. Moreover, in the context of 
cross-racial identifications, many people have not been exposed 
to the extensive scientific findings that may impact the way in 
which a juror processes cross-racial witness identification. 

The expert should not only be allowed to testify on the fac
tors that impact the reliability of witness identifications gener
ally, but they should be allowed to inform jurors of the signifi
cant probabilities that other-race identifications are inaccurate 
and the scientific bases for these conclusions. In the majority of 
cases that lack DNA evidence, expert testimony may be one of 
the few prophylactic measures available to prevent a false iden
tification from leading to a wrongful conviction. 

The judge should instruct the jury to consider all relevant 
factors that undermine the credibility of cross-racial witness 
identifications. In addition to changing identification proce
dures and allowing experts to assist jurors in processing cross
racial identification evidence, the jury instructions further pro
vide an added assurance against wrongful convictions. This 
instruction is most critical in situations where no other evidence 
exists. Jurors should be reminded that while witnesses' confi
dence in identifying suspects can be used to evaluate their over
all credibility, such confidence is not synonymous with accuracy 
- particularly in cross-racial identifications.67 

As ~oc AL I'\! I RAC I Qt,. A '\!C Ar;t AR Iv It,.~ ".EASES 
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Though judges, lawyers, and legislators cannot improve 
witnesses' ability to accurately remember faces of other races, 
studies indicate that witness ability to identify faces of other 
races will increase as witnesses' familiarity with members of 
that race increases.68 Increased social interaction among the 
races in America will ameliorate the effect of own-race bias in 
the criminal justice system. As mentioned above, White
American witnesses show the greatest susceptibility to own-race 
bias when attempting to identify members of an unfamiliar ra
cial group. In addition, individuals who expressed higher levels 
of familiarity with members of another race were more likely to 
recognize faces of individuals from that race.69 As White 
Americans become more familiar with a greater variety of Afri
can-American faces, their ability to accurately identify African
American suspects should also improve. 
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Even under ideal circumstances, witness identification can 
be difficult. Race only exacerbates the inherent inaccuracies in 
eyewitness identifications. Own-race bias is most prevalent 
when White-American witnesses attempt to identify a suspect 
from an unfamiliar race and jurors are more likely to convict and 
sentence African-American suspects to death when identified by 
a White-American witness. Accordingly, this dichotomy com
pounds racial prejudice in the criminal justice system. Although 
a White-American witnesses' identification of an African
American suspect is more likely to be erroneous, it is also more 
likely to be believed by a jury. In order to adequately redress 
this problem, the legal system must collectively implement safe
guards to keep innocent defendants out of prison and off of death 
row. 

Police departments must also recognize own-race bias and 
take aggressive remedial actions. Lineup and photo spread pro
cedures should be conducted double-blind and sequentially to 
minimize the chance that a witness will use their relative judg-

* Tim Harris is a third-year law student at American University Washington 
College of Law. 
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ment. Prosecutors, defense attorneys, and judges must also act 
to prevent cross-racial misidentifications. Specifically, defense 
attorneys must thoroughly pursue this cause through zealous 
cross-examination as well as use expert testimony to explain the 
vagaries of cross-racial identifications. Also, prosecutors should 
use caution when considering whether to prosecute cases that 
lack corroborative physical evidence and are based solely on 
cross-racial identification. Finally, judges should allow expert 
testimony and should provide jury instructions on how to evalu
ate eyewitness identifications during deliberations. 

From slavery to the civil rights movement, African Ameri
cans and White Americans have been unable to equally coexist. 
Since own-race bias is linked to racial familiarity, the problem 
of cross-racial misidentifications will recede as African Ameri
cans and White Americans overcome racial divisions in Amer
ica. Nonetheless, demanding accountability in law enforcement, 
ending prejudice, and self-segregation are all necessary meas
ures to avoid wrongful convictions based on cross-racial mis
identification. 
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